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BRYAN, Judge. 

A . J . ("the mother") p e t i t i o n s t h i s c o u r t f o r a w r i t of 

mandamus o r d e r i n g the Cullman C i r c u i t Court ("the t r i a l 

c o u r t " ) t o v a c a t e a pendente l i t e c u s t o d y o r d e r . We deny the 
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p e t i t i o n . 

P r o c e d u r a l H i s t o r y 

On J u l y 20, 2011, J.C. ("the f a t h e r " ) f i l e d a p e t i t i o n 

s e e k i n g t o a d j u d i c a t e h i s p a t e r n i t y of B.L.C. ("the c h i l d " ) , 

a c h i l d born i n J u l y 2010. I n h i s p e t i t i o n , the f a t h e r a l s o 

r e q u e s t e d an award of "p r i m a r y " c u s t o d y of the c h i l d . The 

mother f i l e d an answer and a c o u n t e r c l a i m f o r an a d j u d i c a t i o n 

of p a t e r n i t y of the c h i l d and an award of " f u l l " c u s t o d y of 

the c h i l d . 

A f t e r a h e a r i n g on March 29, 2012, the t r i a l c o u r t , on 

A p r i l 5, 2012, e n t e r e d a "temporary o r d e r " 1 p u r s u a n t t o an 

agreement of the p a r t i e s ("the A p r i l 5 order") t h a t awarded 

the f a t h e r , among o t h e r t h i n g s , u n s u p e r v i s e d v i s i t a t i o n w i t h 

the c h i l d from 4:00 p.m. on Tuesday A p r i l 10, 2012, u n t i l 1:00 

p.m. on Wednesday A p r i l 11, 2012. I n the A p r i l 5 o r d e r , the 

1There i s a d i s t i n c t i o n r e c o g n i z e d i n Alabama law between 
"pendente l i t e " c u s t o d y o r d e r s , which "are g e n e r a l l y e n t e r e d 
o n l y d u r i n g the pendency of the l i t i g a t i o n and are u s u a l l y 
r e p l a c e d by a f i n a l o r d e r or judgment t h a t i s e n t e r e d a t the 
end of the l i t i g a t i o n , " and a "temporary" custody o r d e r , which 
a c t u a l l y awards "permanent cus t o d y s u b j e c t t o change." Ex 
p a r t e J.P., 641 So. 2d 276, 278 ( A l a . 1994). A l t h o u g h the 
o r d e r e n t e r e d on A p r i l 5, 2012, was d e s i g n a t e d by the t r i a l 
c o u r t as a "temporary o r d e r , " the o r d e r s e t the case f o r t r i a l 
on A p r i l 25, 2012. A c c o r d i n g l y , we conclude t h a t the A p r i l 5, 
2012, o r d e r was a c t u a l l y a pendente l i t e o r d e r . 
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t r i a l c o u r t a l s o awarded the f a t h e r the same Tuesday n i g h t 

v i s i t a t i o n on A p r i l 17, 2012, and s e t the case f o r t r i a l on 

A p r i l 25, 2012. 2 The f a t h e r was o r d e r e d t o pay the mother 

$361 a month i n c h i l d s u p p o r t . 3 

On May 10, 2012, the f a t h e r f i l e d an u n v e r i f i e d "Motion 

f o r Immediate R e l i e f , " r e q u e s t i n g an or d e r awarding him 

temporary c u s t o d y of the c h i l d and awarding the mother 

v i s i t a t i o n w i t h the c h i l d . The f a t h e r a l l e g e d t h a t he had 

p i c k e d up the c h i l d f o r v i s i t a t i o n on May 1, 2012, and t h a t 

the c h i l d "was co v e r e d w i t h s c r a t c h e s and b r u i s e s , and she was 

f i l t h y from head t o t o e . " The f a t h e r f u r t h e r a l l e g e d t h a t he 

had d i s c o v e r e d b i t e marks on the c h i l d ' s back and t h a t the 

mother had a h i s t o r y of b i t i n g her c h i l d r e n . The f a t h e r 

s t a t e d t h a t he f e a r e d f o r the s a f e t y and p h y s i c a l w e l l - b e i n g 

of the c h i l d and t h a t the mother was unable t o p r o v i d e a 

2 I t appears from the m a t e r i a l s a t t a c h e d t o the mother's 
p e t i t i o n f o r a w r i t of mandamus t h a t the t r i a l s c h e d u l e d f o r 
A p r i l 25, 2012, was c o n t i n u e d . 

3 A l t h o u g h the A p r i l 5 o r d e r does not s p e c i f i c a l l y award 
the mother pendente l i t e s o l e p h y s i c a l c u s t o d y of the c h i l d , 
the terms of the o r d e r e s s e n t i a l l y make such an award: the 
f a t h e r was awarded l i m i t e d v i s i t a t i o n w i t h the c h i l d and was 
o r d e r e d t o pay c h i l d s u p p o r t t o the mother. Cf. T.B. v.  
C.D.L., 910 So. 2d 794, 795 ( A l a . C i v . App. 2005) ( h o l d i n g 
t h a t a c h i l d - s u p p o r t judgment i n a p a t e r n i t y a c t i o n 
c o n s t i t u t e d a cus t o d y award i n f a v o r of the r e c i p i e n t p a r e n t ) . 
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h e a l t h y and s a f e environment f o r the c h i l d . The f a t h e r 

a t t a c h e d t o h i s motion s e v e r a l undated photographs of the 

c h i l d t h a t a l l e g e d l y s u p p o r t e d h i s a l l e g a t i o n s . The f a t h e r ' s 

motion c o n t a i n e d a c e r t i f i c a t e of s e r v i c e i n d i c a t i n g t h a t the 

p l e a d i n g had been s e r v e d on the mother. However, on the same 

day, May 10, 2012, the t r i a l c o u r t e n t e r e d an ex p a r t e o r d e r 

g r a n t i n g the f a t h e r temporary l e g a l and p h y s i c a l c u s t o d y of 

the c h i l d ("the May 10 ex p a r t e o r d e r " ) . The t r i a l c o u r t 

awarded the mother s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d on 

Mondays, Wednesdays, and F r i d a y s f o r two hours each day. The 

t r i a l c o u r t a l s o suspended the f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n pending f u r t h e r o r d e r s of the c o u r t . 

On May 17, 2012, the mother f i l e d a motion t o v a c a t e the 

May 10 ex p a r t e o r d e r . The mother argued t h a t the t r i a l 

c o u r t ' s o r d e r v i o l a t e d her due-process r i g h t s because the 

c h i l d was removed from her cus t o d y w i t h o u t g i v i n g her n o t i c e 

and an o p p o r t u n i t y t o be heard. She a l s o argued t h a t the May 

10 ex p a r t e o r d e r was e r r o n e o u s l y e n t e r e d because the f a t h e r ' s 

a l l e g a t i o n s were u n v e r i f i e d , t h e r e were no s u p p o r t i n g 

a f f i d a v i t s f i l e d w i t h the f a t h e r ' s motion, the photographs 

a t t a c h e d t o the motion were u n a u t h e n t i c a t e d , and t h e r e was no 
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a l l e g a t i o n t h a t the c h i l d was s u b j e c t t o immediate and 

i r r e p a r a b l e i n j u r y . In s u p p o r t of her motion t o v a c a t e the 

May 10 ex p a r t e o r d e r , the mother a t t a c h e d seven a f f i d a v i t s 

from h e r s e l f and v a r i o u s f a m i l y members t h a t d i s p u t e d the 

a l l e g a t i o n s i n the f a t h e r ' s motion f o r immediate r e l i e f , 

a l l e g e d t h a t the c h i l d was unsafe i n the f a t h e r ' s c u s t o d y , and 

s e t f o r t h the mother's a b i l i t y t o care f o r the c h i l d . On May 

18, 2012, the f a t h e r f i l e d a " v e r i f i e d answer" d i s p u t i n g the 

a l l e g a t i o n s i n the mother's motion t o v a c a t e , and he a t t a c h e d 

a f f i d a v i t s from h i m s e l f , h i s c u r r e n t w i f e , and h i s mother t h a t 

s u p p o r t e d the a l l e g a t i o n s i n h i s motion f o r immediate r e l i e f , 

s e t f o r t h h i s a b i l i t y t o c a r e f o r the c h i l d , and a l l e g e d t h a t 

the mother was not c a p a b l e of c a r i n g f o r the c h i l d . 

The S t a t e J u d i c i a l I n f o r m a t i o n System i n d i c a t e s t h a t , on 

May 21, 2012, the t r i a l c o u r t s c h e d u l e d a h e a r i n g t o be 

conducted on May 31, 2012, on the mother's motion t o v a c a t e 

the May 10 ex p a r t e o r d e r and t h a t n o t i c e of the h e a r i n g was 

"sent t o a l l . " The m a t e r i a l s a t t a c h e d t o the mother's 

p e t i t i o n f o r a w r i t of mandamus i n d i c a t e t h a t the t r i a l c o u r t 

conducted a h e a r i n g on May 31, 2012, but the mother d i d not 

a t t a c h a t r a n s c r i p t of t h a t h e a r i n g t o her p e t i t i o n . The 
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t r i a l c o u r t e n t e r e d an o r d e r on June 1, 2012 ("the June 1 

o r d e r " ) , v a c a t i n g the May 10 ex p a r t e o r d e r . The t r i a l c o u r t 

n o t e d i n i t s June 1 o r d e r t h a t the f a t h e r had not y e t been 

a d j u d i c a t e d the f a t h e r of the c h i l d d e s p i t e the f a c t t h a t 

g e n e t i c t e s t i n g r e v e a l e d t h a t he was the f a t h e r of the c h i l d . 

Thus, the t r i a l c o u r t s p e c i f i c a l l y a d j u d i c a t e d the f a t h e r as 

the f a t h e r of the c h i l d . The t r i a l c o u r t then awarded the 

mother and the f a t h e r "week t o week v i s i t a t i o n " w i t h the c h i l d 

and s t a t e d t h a t the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n was 

s t i l l suspended. The t r i a l c o u r t s e t the " d e t e r m i n a t i o n of 

cu s t o d y " f o r a h e a r i n g on June 19, 2012. The mother f i l e d 

t h i s p e t i t i o n f o r a w r i t of mandamus on June 14, 2012. 

Iss u e s and R e l i e f Requested 

In her p e t i t i o n , the mother argues t h a t the t r i a l c o u r t ' s 

May 10 ex p a r t e o r d e r and i t s June 1 o r d e r are due t o be 

v a c a t e d because she was d e n i e d due p r o c e s s of law. The mother 

seeks an o r d e r from t h i s c o u r t v a c a t i n g the May 10 ex p a r t e 

o r d e r and the June 1 o r d e r so t h a t the cust o d y and c h i l d -

s u p p o r t p r o v i s i o n s i n the A p r i l 5 o r d e r w i l l be r e i n s t a t e d . 

D i s c u s s i o n 

"'A w r i t of mandamus i s an 
e x t r a o r d i n a r y remedy, and i t " w i l l be 
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i s s u e d o n l y when t h e r e i s : 1) a c l e a r l e g a l 
r i g h t i n the p e t i t i o n e r t o the o r d e r 
s o u g h t ; 2) an i m p e r a t i v e duty upon the 
respondent t o perform, accompanied by a 
r e f u s a l t o do so; 3) the l a c k of another 
adequate remedy; and 4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n of the c o u r t . " ' " 

Ex p a r t e Monsanto Co., 862 So. 2d 595, 604 ( A l a . 2003) 

( q u o t i n g Ex p a r t e B u t t s , 775 So. 2d 173, 176 ( A l a . 2000) 

( q u o t i n g i n t u r n Ex p a r t e U n i t e d Serv. S t a t i o n s , I n c . , 628 So. 

2d 501, 503 ( A l a . 1 9 9 3 ) ) ) . 

I n i t i a l l y , we note t h a t the mother's p e t i t i o n f o r a w r i t 

of mandamus i n s o f a r as i t c h a l l e n g e s the p r o p r i e t y of the May 

10 ex p a r t e o r d e r i s not r e v i e w a b l e by t h i s c o u r t because the 

May 10 ex p a r t e o r d e r has a l r e a d y been v a c a t e d by the t r i a l 

c o u r t . Thus, the May 10 ex p a r t e o r d e r i s a n u l l i t y , and 

t h e r e i s n o t h i n g f o r t h i s c o u r t t o r e v i e w . 4 

A c c o r d i n g l y , we w i l l c o n s i d e r o n l y the arguments 

p r e s e n t e d by the mother r e g a r d i n g the p r o p r i e t y of the June 1 

o r d e r . The mother argues t h a t the t r i a l c o u r t v i o l a t e d her 

4 F u r t h e r m o r e , the mother's p e t i t i o n f o r a w r i t of mandamus 
was not f i l e d w i t h i n a r e a s o n a b l e time of the e n t r y of the May 
10 ex p a r t e o r d e r . See Ex p a r t e A.E.Q., [Ms. 2110640, August 
10, 2012] So. 3d , ( A l a . C i v . App. 2012) 
( d i s m i s s i n g a p e t i t i o n f o r a w r i t of mandamus tak e n from an 
or d e r e n t e r e d i n a p a t e r n i t y a c t i o n f o r l a c k of j u r i s d i c t i o n 
when the p e t i t i o n was not f i l e d w i t h i n 14 days of the e n t r y of 
the o r d e r under r e v i e w ) . 
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due-process r i g h t s by m o d i f y i n g the A p r i l 5 o r d e r w i t h o u t 

r e c e i v i n g any e v i d e n c e t o support the June 1 o r d e r . 5 In 

s u p p o r t of her argument, the mother c i t e s t h i s c o u r t ' s 

d e c i s i o n i n Ex p a r t e R u s s e l l , 911 So. 2d 719, 724-25 ( A l a . 

C i v . App. 2005). In t h a t case, the mother was awarded s o l e 

p h y s i c a l c u s t o d y of the c h i l d r e n i n the p a r t i e s ' d i v o r c e 

judgment and the f a t h e r s u b s e q u e n t l y f i l e d a p e t i t i o n t o 

modify cu s t o d y and a motion t o s e t an e x p e d i t e d pendente l i t e 

c u s t o d y h e a r i n g . I d . a t 720. The t r i a l c o u r t conducted a 

pendente l i t e h e a r i n g and awarded the f a t h e r pendente l i t e 

c u s t o d y of the c h i l d r e n when the mother f a i l e d t o appear a t 

5The mother argues t h a t the f a t h e r was r e q u i r e d t o meet 
the c u s t o d y - m o d i f i c a t i o n burden s e t f o r t h i n Ex p a r t e  
McLendon, 455 So. 2d 863 ( A l a . 1984), i n o r d e r t o modify the 
c u s t o d y p r o v i s i o n s of the A p r i l 5 o r d e r . We d i s a g r e e . The 
A p r i l 5 o r d e r , l i k e the June 1 o r d e r , was a pendente l i t e 
o r d e r , not a f i n a l d e t e r m i n a t i o n of custody. "[W]hether t o 
g r a n t a pendente l i t e o r d e r i s i n the t r i a l c o u r t ' s 
d i s c r e t i o n , " P.B. v. P.C., 946 So. 2d 896, 898 ( A l a . C i v . App. 
2006), and a t r i a l c o u r t ' s pendente l i t e c u stody d e t e r m i n a t i o n 
i s based on the b e s t i n t e r e s t s of the c h i l d . See Ex p a r t e  
R u s s e l l , 911 So. 2d 719, 725 ( A l a . C i v . App. 2005) ( c o n c l u d i n g 
t h a t the p a r e n t r e q u e s t i n g pendente l i t e c u s t o d y of the c h i l d 
must p r e s e n t e v i d e n c e e s t a b l i s h i n g t h a t such an award i s i n 
the b e s t i n t e r e s t of the c h i l d ) . We a l s o note, f o r the b e n e f i t 
of the p a r t i e s , t h a t the e n t r y of a pendente l i t e o r d e r does 
not a f f e c t the a p p l i c a b l e burden of p r o o f r e g a r d i n g the 
u n d e r l y i n g p e t i t i o n s f o r custody. See Sims v. Sims, 515 So. 2d 
1, 3 ( A l a . C i v . App. 1987) ( h o l d i n g t h a t a pendente l i t e 
c u s t o d y award, i n i t s e l f , does not " a c t i v a t e " the burden of 
p r o o f s e t f o r t h i n Ex p a r t e McLendon, s u p r a ) . 
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the h e a r i n g . I d . a t 720-21. When the t r i a l c o u r t was l a t e r 

i n f o r m e d t h a t the mother had not been s e r v e d w i t h n o t i c e of 

the s c h e d u l e d pendente l i t e h e a r i n g , the t r i a l c o u r t made a 

n o t a t i o n on the c a s e - a c t i o n summary t h a t the pendente l i t e 

o r d e r was e n t e r e d ex p a r t e . I d . a t 721. The mother f i l e d a 

motion t o " r e c o n s i d e r , " and the t r i a l c o u r t s c h e d u l e d another 

h e a r i n g a t which o n l y the arguments of c o u n s e l were p r e s e n t e d 

to the t r i a l c o u r t . I d . A t t h a t h e a r i n g , the mother's c o u n s e l 

s t a t e d : "'Why I s t a n d here today i s s i m p l y t o t r y t o get the 

ex p a r t e o r d e r r e v e r s e d and s e t a s i d e and get a h e a r i n g date 

s e t so t h a t we can address these i s s u e s and g i v e my c l i e n t due 

p r o c e s s . ' " I d . A f t e r the h e a r i n g , the t r i a l c o u r t e n t e r e d a 

second pendente l i t e o r d e r , k e e p i n g the " s t a t u s quo," w i t h the 

f a t h e r m a i n t a i n i n g pendente l i t e c u stody of the c h i l d r e n . I d . 

at 722. The mother f i l e d a p e t i t i o n f o r a w r i t of mandamus, 

and we h e l d t h a t the ex p a r t e pendente l i t e o r d e r v i o l a t e d the 

mother's due-process r i g h t s because the mother had not been 

g i v e n n o t i c e or an o p p o r t u n i t y t o be heard and because t h e r e 

was no evi d e n c e i n d i c a t i n g t h a t the h e a l t h and p h y s i c a l w e l l -

b e i n g of the c h i l d r e n were endangered on the date the ex p a r t e 

pendente l i t e o r d e r was e n t e r e d . I d . a t 724. 
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We then c o n s i d e r e d whether the second pendente l i t e o r d e r 

v i o l a t e d the mother's due-process r i g h t s "because i t was 

e n t e r e d i n the absence of any s u p p o r t i n g e v i d e n c e . " I d . Thus, 

t h i s c o u r t c o n s i d e r e d "whether, i n a p o s t d i v o r c e p r o c e e d i n g i n 

a c i r c u i t c o u r t brought by a p a r e n t t o modify c u s t o d y , 

e v i d e n c e must be p r e s e n t e d t o j u s t i f y a pendente l i t e c u stody 

o r d e r . " I d . a t 724-25. We c o n c l u d e d " t h a t due p r o c e s s 

r e q u i r e d t h a t , b e f o r e the t r i a l c o u r t awarded the f a t h e r 

pendente l i t e c u stody, the f a t h e r i n t r o d u c e e v i d e n c e 

e s t a b l i s h i n g t h a t an award of pendente l i t e c u s t o d y t o him was 

i n the b e s t i n t e r e s t of the c h i l d . " I d . a t 725. A l t h o u g h the 

p a r t i e s ' a t t o r n e y s had p r e s e n t e d arguments t o the c o u r t a t the 

second pendente l i t e h e a r i n g , we noted t h a t " [ t ] h e unsworn 

st a t e m e n t s , f a c t u a l a s s e r t i o n s , and arguments of c o u n s e l are 

not e v i d e n c e . " I d . ( c i t i n g S i n g l e y v. B e n t l e y , 782 So. 2d 799, 

803 ( A l a . C i v . App. 2000)). We t h e r e f o r e g r a n t e d the mother's 

p e t i t i o n f o r a w r i t of mandamus and o r d e r e d the t r i a l c o u r t t o 

v a c a t e the second pendente l i t e o r d e r because the second 

pendente l i t e o r d e r was unsupported by any e v i d e n c e and, t h u s , 

v i o l a t e d the mother's due-process r i g h t s . I d . 

The mother i n t h i s case asks t h i s c o u r t t o o r d e r the 
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t r i a l c o u r t t o v a c a t e the June 1 o r d e r , which e s s e n t i a l l y 

awarded the p a r t i e s pendente l i t e j o i n t p h y s i c a l c u s t o d y of 

the c h i l d , because, she a s s e r t s , l i k e i n Ex p a r t e R u s s e l l , 

t h e r e was no ev i d e n c e p r e s e n t e d t o support the pendente l i t e 

c u s t o d y award. However, we f i n d the f a c t s of t h i s case 

m a t e r i a l l y d i s t i n g u i s h a b l e from the f a c t s i n Ex p a r t e R u s s e l l . 

F i r s t , a l t h o u g h the mother contends t h a t the t r i a l c o u r t 

c o n s i d e r e d o n l y the arguments of c o u n s e l a t the May 31 

h e a r i n g , the mother d i d not i n c l u d e a t r a n s c r i p t of t h a t 

h e a r i n g i n the m a t e r i a l s a t t a c h e d t o her p e t i t i o n f o r a w r i t 

of mandamus, so we have no way of knowing what t r a n s p i r e d 

d u r i n g t h a t h e a r i n g . See Ex p a r t e Guaranty Pest C o n t r o l , I n c . , 

21 So. 3d 1222, 1228 ( A l a . 2009) ("When [an a p p e l l a t e c ] o u r t 

c o n s i d e r s a p e t i t i o n f o r a w r i t of mandamus, the o n l y 

m a t e r i a l s b e f o r e i t are the p e t i t i o n and the answer and any 

attachments t o those documents."). Furthermore, u n l i k e the 

f a c t s i n Ex p a r t e R u s s e l l , the m a t e r i a l s a t t a c h e d t o the 

mother's p e t i t i o n f a i l t o demonstrate t h a t the mother 

r e q u e s t e d an e v i d e n t i a r y h e a r i n g on the f a t h e r ' s pending 

r e q u e s t f o r r e l i e f b e f o r e the t r i a l c o u r t e n t e r e d i t s June 1 

o r d e r . Thus, t o i s s u e a w r i t of mandamus d i r e c t i n g the t r i a l 
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c o u r t t o v a c a t e the June 1 o r d e r because i t f a i l e d t o f i r s t 

conduct an e v i d e n t i a r y h e a r i n g l e a v e s open the p o s s i b i l i t y 

t h a t t h i s c o u r t would h o l d the t r i a l c o u r t i n e r r o r f o r 

f a i l i n g t o g r a n t r e l i e f t o the mother t h a t was never r e q u e s t e d 

by the mother. F i n a l l y , we are unable t o c o n c l u d e , as we d i d 

i n Ex p a r t e R u s s e l l , t h a t the f a t h e r ' s pending p e t i t i o n f o r 

pendente l i t e c u stody of the c h i l d was not s u p p o r t e d by any 

e v i d e n c e . Even i f we assume t h a t no e v i d e n c e was p r e s e n t e d a t 

the May 31 h e a r i n g , the t r i a l c o u r t had b e f o r e i t 10 

a f f i d a v i t s from the mother, the f a t h e r , and t h e i r f a m i l y 

members c o n c e r n i n g each p a r t y ' s a b i l i t y t o care f o r the c h i l d . 

The mother does not contend t h a t the sworn statements i n the 

a f f i d a v i t s do not s u p p o r t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

the b e s t i n t e r e s t s of the c h i l d would be s e r v e d by awarding 

the mother and the f a t h e r pendente l i t e j o i n t p h y s i c a l c u s t o d y 

of the c h i l d . 

The mother contends t h a t , once the May 10 ex p a r t e o r d e r 

was v a c a t e d , the t r i a l c o u r t s h o u l d have r e i n s t a t e d the A p r i l 

5 o r d e r . However, even a f t e r the t r i a l c o u r t determined t h a t 

the May 10 ex p a r t e o r d e r was due t o be v a c a t e d , the f a t h e r ' s 

motion f o r pendente l i t e c u s t o d y of the c h i l d was s t i l l 
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pending. C o n s i d e r i n g t h a t the t r i a l c o u r t had some evi d e n c e 

b e f o r e i t and t h a t t h e r e i s no i n d i c a t i o n t h a t the mother 

r e q u e s t e d the o p p o r t u n i t y t o p r e s e n t a d d i t i o n a l e v i d e n c e 

b e f o r e the t r i a l c o u r t r u l e d on the f a t h e r ' s motion, we cannot 

conclude t h a t the mother has demonstrated a c l e a r l e g a l r i g h t 

t o the r e l i e f sought i n her p e t i t i o n . See Ex p a r t e Monsanto  

Co., 862 So. 2d a t 604. A c c o r d i n g l y , we deny the p e t i t i o n . 

The mother's r e q u e s t f o r an a t t o r n e y fee on appeal i s 

de n i e d . 

PETITION DENIED. 

P i t t m a n , J . , c o n c u r s . 

Thompson, P.J., concurs s p e c i a l l y . 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thomas, J . , re c u s e s h e r s e l f . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g s p e c i a l l y . 

A p e t i t i o n e r s e e k i n g a w r i t of mandamus bears a h i g h 

burden. 

"The w r i t of mandamus i s an e x t r a o r d i n a r y remedy; i t 
w i l l not be i s s u e d u n l e s s the p e t i t i o n e r shows 
'"'(1) a c l e a r l e g a l r i g h t i n the p e t i t i o n e r t o the 
or d e r sought; (2) an i m p e r a t i v e duty upon the 
respondent t o perform, accompanied by a r e f u s a l t o 
do so; (3) the l a c k of another adequate remedy; and 
(4) p r o p e r l y i n v o k e d j u r i s d i c t i o n of the c o u r t . ' " ' 
Ex p a r t e I n v e r n e s s C o n s t r . Co., 775 So. 2d 153, 156 
( A l a . 2000) ( q u o t i n g Ex p a r t e Gates, 675 So. 2d 371, 
374 ( A l a . 1996)); Ex p a r t e P f i z e r , I n c . , 746 So. 2d 
960, 962 ( A l a . 1999)." 

Ex p a r t e C h i l d r e n ' s Hosp. of Alabama, 931 So. 2d 1, 5-6 ( A l a . 

2005). As d e t a i l e d i n the main o p i n i o n , A . J . , the mother, 

f a i l e d t o meet t h a t h i g h burden i n t h i s case; t h e r e f o r e , her 

p e t i t i o n must be d e n i e d . 
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