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DONALDSON, Judge. 

George R. M c C a l l ("Mr. M c C a l l " ) , appeals from an o r d e r of 

the Autauga C i r c u i t C ourt d i s m i s s i n g h i s c o m p l a i n t a g a i n s t 

Household F i n a n c e C o r p o r a t i o n . We a f f i r m . 
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F a c t s 

Mr. M c C a l l ' s Statement o f the F a c t s does not c o n t a i n 

c i t a t i o n s t o the r e c o r d as r e q u i r e d by Rule 28(a)(7) and ( g ) , 

A l a . R. App. P. Because t h i s i s an a p p e a l from the d i s m i s s a l 

o f a c o m p l a i n t , however, the p e r t i n e n t f a c t s are those 

c o n t a i n e d i n the c o m p l a i n t . 

The o r i g i n a l c o m p l a i n t , f i l e d November 11, 2011, 

d e s c r i b e d the p l a i n t i f f as " E t h e l M c C a l l , agent f o r George R. 

M c C a l l " and the defendant as "Household Fin a n c e C o r p o r a t i o n . " 

A document s i g n e d by Mr. M c C a l l naming h i s w i f e E t h e l as h i s 

a t t o r n e y - i n - f a c t was a t t a c h e d t o the c o m p l a i n t as an e x h i b i t . 

I n the c o m p l a i n t , Mr. M c C a l l c l a i m e d he o b t a i n e d a l o a n from 

Household Fin a n c e C o r p o r a t i o n i n J u l y o f 1996 t h a t was s e c u r e d 

by a mortgage on Mr. M c C a l l ' s home. He c l a i m e d t h a t the l o a n 

was approved f o r $32,000 but t h a t he o n l y r e c e i v e d $15,000 of 

the proceeds a t t h a t time w i t h the r e m a i n i n g $17,000 a v a i l a b l e 

t o him i n the f u t u r e . Mr. M c C a l l f u r t h e r c l a i m e d t h a t he "was 

never t o l d the l o a n was a l i n e o f c r e d i t " or " t h a t the l o a n 

was l i k e a c r e d i t c a r d . " He a l l e g e d t h a t " [ o ] v e r a time frame 

of 10 years of p a y i n g $250-$400 per month, [ h e ] r e a l i z e d t h a t 

the b a l a n c e was not d e c r e a s i n g . " He f u r t h e r a l l e g e d t h a t "had 
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[ h e ] been aware t h a t the l o a n was l i k e a c r e d i t c a r d , [ h e ] 

would have used h i s bank as a l e n d e r . " A t t a c h e d t o the 

c o m p l a i n t was a document Household Fin a n c e had s e n t t o Mr. 

M c C a l l d a t e d F e b r u a r y 12, 2009, which d e t a i l e d the h i s t o r y o f 

the l o a n i n c l u d i n g numerous a d d i t i o n a l cash advances. Another 

l e t t e r from Household F i n a n c e , d a t e d August 4, 2011, was a l s o 

a t t a c h e d t o the c o m p l a i n t , p r o v i d i n g a d d i t i o n a l d e t a i l s of 

cash advances a l l e g e d l y o c c u r r i n g i n 1997 and 1998. Mr. M c C a l l 

d e n i e d r e c e i v i n g those advances but agreed t h a t he had 

r e c e i v e d a $2,000 cash advance i n August 1997. 

Count one o f the c o m p l a i n t p u r p o r t e d t o a l l e g e a cause of 

a c t i o n f o r b r e a c h of c o n t r a c t , a l t h o u g h i t i s s p r i n k l e d w i t h 

r e f e r e n c e s t o f r a u d as w e l l . I n t h i s count, Mr. M c C a l l c l a i m e d 

t h a t i n J u l y 1996, Household Fin a n c e "promised t h a t [he] would 

o n l y be r e s p o n s i b l e f o r the i n i t i a l l o a n p l u s any cash 

advances and t h a t [he] would be a b l e t o pay the l o a n o f f i n 

t e n (10) y e a r s . " Mr. M c C a l l f u r t h e r c l a i m e d t h a t Household 

Fina n c e " f r a u d u l e n t l y charged [him] f o r advances he d i d not 

r e c e i v e and i t was r e a l i z e d t h a t the l o a n as s e t up would not 

pay o f f , the c o n t r a c t was breached [ s i c ] . " 

3 



2110905 

I n count two, Mr. M c C a l l attempted t o s t a t e a cause o f 

a c t i o n f o r f r a u d by a l l e g i n g t h a t he was "promised" t h a t the 

1996 l o a n would p a y - o f f i n t e n y e a r s . That promise a l l e g e d l y 

o c c u r r e d when the l o a n was o b t a i n e d i n 1996, a l t h o u g h i t i s 

u n c l e a r whether i t o c c u r r e d b e f o r e o r a f t e r the l o a n documents 

were execut e d . Mr. M c C a l l c l a i m e d t h a t Household Fin a n c e "had 

no i n t e n t i o n t o s e t a l o a n up t h a t [Mr. M c C a l l ] c o u l d repay." 

I n count t h r e e , Mr. M c C a l l c l a i m e d Household Fin a n c e 

C o r p o r a t i o n i n t e n t i o n a l l y i n f l i c t e d e m o t i o n a l d i s t r e s s on him 

by r e p r e s e n t i n g t h a t the l o a n would be d i s c h a r g e d i n t e n 

y e a r s , and by c a l l i n g him a t i n a p p r o p r i a t e times i n c l u d i n g 

Sundays. 

Household Fin a n c e C o r p o r a t i o n f i l e d a motion t o d i s m i s s 

the c o m p l a i n t on December 13, 2011. The motion p o i n t e d out 

t h a t the c o r r e c t name of the i n t e n d e d defendant was "Household 

F i n a n c i a l C o r p o r a t i o n of Alabama." The motion a s s e r t e d t h a t 

a l l of the c l a i m s were b a r r e d by the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s , and, t h a t the count a l l e g i n g i n t e n t i o n a l 

i n f l i c t i o n of e m o t i o n a l d i s t r e s s f a i l e d t o s t a t e a c l a i m upon 

which r e l i e f c o u l d be g r a n t e d under Alabama law. 
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On January 12, 2012, w h i l e the motion t o d i s m i s s was 

pen d i n g , Mr. M c C a l l f i l e d a motion t o amend the c o m p l a i n t . 

The motion d i d not i n d i c a t e the purpose o r n a t u r e o f the 

proposed amendment, nor was a proposed amendment a t t a c h e d . 

Household Fin a n c e f i l e d an o b j e c t i o n t o the motion on March 9, 

2012. 

The h e a r i n g on the motion t o d i s m i s s and the motion t o 

amend was c o n t i n u e d s e v e r a l t i m e s . On May 11, 2012, Mr. M c C a l l 

s u b m i t t e d a response t o the o b j e c t i o n t o the amendment f i l e d 

by Household Fin a n c e and a t t a c h e d a proposed amended 

c o m p l a i n t . The proposed amended c o m p l a i n t appears o n l y t o 

change the d e s c r i p t i o n of the p l a i n t i f f t o "George R. M c C a l l , 

by E t h e l M c C a l l under Power of A t t o r n e y " and t o change the 

name of the defendant t o "Household F i n a n c i a l C o r p o r a t i o n o f 

Alabama." I t appears t h a t E t h e l M c C a l l was not a p a r t y t o the 

l o a n t r a n s a c t i o n s and was named o n l y i n a r e p r e s e n t a t i v e 

c a p a c i t y as George's a t t o r n e y i n f a c t . On May 14, 2012, the 

t r i a l c o u r t g r a n t e d the motion t o d i s m i s s f i l e d by Household 

Fina n c e w i t h o u t s p e c i f y i n g the grounds f o r d i s m i s s a l and 

w i t h o u t r u l i n g on Mr. M c C a l l ' s motion t o amend the c o m p l a i n t . 

The o r d e r s i m p l y s t a t e d t h a t the motion t o d i s m i s s was g r a n t e d 
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and the case was " d i s m i s s e d i n i t s e n t i r e t y . " On May 21, 2012, 

the t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g Mr. M c C a l l ' s motion 

t o amend, but i t r e s c i n d e d the o r d e r on May 23, 2012. 

Mr. M c C a l l f i l e d a t i m e l y a p p e a l on June 14, 2012, from 

the May 14 o r d e r d i s m i s s i n g the c o m p l a i n t . 

S t a n d a r d o f Review 

The c o m p l a i n t was d i s m i s s e d p u r s u a n t t o Rule 12(b) ( 6 ) , 

A l a . R. C i v . P., based s o l e l y on the a l l e g a t i o n s c o n t a i n e d i n 

the c o m p l a i n t , which i n c l u d e d the e x h i b i t s . See Rule 1 0 ( c ) , 

A l a . R. C i v . P. T h e r e f o r e , was a p p l y no presumption o f 

c o r r e c t n e s s on a p p e a l : 

" ' I n Nance v. Matthews, 622 So. 2d 297 
( A l a . 1 9 9 3 ) , [ t h e supreme c o u r t ] s t a t e d the 
s t a n d a r d o f r e v i e w a p p l i c a b l e t o a r u l i n g on a 

"'"On a p p e a l , a d i s m i s s a l i s not 
e n t i t l e d t o a presumption of 
c o r r e c t n e s s . The a p p r o p r i a t e s t a n d a r d 
of r e v i e w under Rule 1 2 ( b ) ( 6 ) [ , A l a . 
R. C i v . P.,] i s whether, when the 
a l l e g a t i o n s o f the c o m p l a i n t are 
viewed most s t r o n g l y i n the p l e a d e r ' s 
f a v o r , i t appears t h a t the p l e a d e r 
c o u l d prove any s e t of c i r c u m s t a n c e s 
t h a t would e n t i t l e [ i t ] t o r e l i e f . In 
making t h i s d e t e r m i n a t i o n , t h i s Court 
does not c o n s i d e r whether the 
p l a i n t i f f w i l l u l t i m a t e l y p r e v a i l , but 
o n l y whether [ i t ] may p o s s i b l y 
p r e v a i l . We note t h a t a Rule 12(b)(6) 
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d i s m i s s a l i s p r o p e r o n l y when i t 
appears beyond doubt t h a t the 
p l a i n t i f f can prove no s e t o f f a c t s i n 
supp o r t o f the c l a i m t h a t would 
e n t i t l e the p l a i n t i f f t o r e l i e f . " 

"'622 So. 2d a t 299 ( c i t a t i o n s o m i t t e d ) . 

"Knox v. Western World I n s . Co., 893 So. 2d 321, 322 
( A l a . 2004). " 

Westwind T e c h n o l o g i e s , I n c . v. Jones, 925 So. 2d 166, 170-171 

( A l a . 2005). 

On a p p e a l , Mr. M c C a l l contends t h a t the b r e a c h o f 

c o n t r a c t and f r a u d counts were not b a r r e d by the a p p l i c a b l e 

s t a t u t e o f l i m i t a t i o n s and t h a t the i n t e n t i o n a l i n f l i c t i o n o f 

e m o t i o n a l d i s t r e s s count s u f f i c i e n t l y s t a t e d a cause o f a c t i o n 

upon which r e l i e f c o u l d be g r a n t e d . He a l s o contends t h a t the 

motion t o amend the c o m p l a i n t s h o u l d have been g r a n t e d . We 

address the amended c o m p l a i n t f i r s t . 

R ule 1 5 ( a ) , A l a . R. C i v . P., p r o v i d e s t h a t amendments t o 

a c o m p l a i n t may be made w i t h o u t l e a v e o f c o u r t u n l e s s the case 

has been s e t f o r t r i a l : 

" Unless a c o u r t has o r d e r e d o t h e r w i s e , a p a r t y may 
amend a p l e a d i n g w i t h o u t l e a v e o f c o u r t , but s u b j e c t 
t o d i s a l l o w a n c e on the c o u r t ' s own motion or a 
motion t o s t r i k e o f an adverse p a r t y , a t any time 
more than f o r t y - t w o (42) days b e f o r e the f i r s t 
s e t t i n g o f the case f o r t r i a l , and such amendment 
s h a l l be f r e e l y a l l o w e d when j u s t i c e so r e q u i r e s . " 
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Mr. M c C a l l c o u l d have f i l e d the amended c o m p l a i n t r a t h e r 

than f i l i n g a motion t o amend even though a motion t o d i s m i s s 

the o r i g i n a l c o m p l a i n t was pending. See In re C o l o n i a l L t d .  

P'ship L i t i g . , 854 F. Supp. 64, 80 (D. Conn. 1 9 9 4 ) ( " I t 

f r e q u e n t l y happens i n the d i s t r i c t c o u r t t h a t a p l a i n t i f f 

amends i t s c o m p l a i n t w h i l e a motion t o d i s m i s s i s p e n d i n g . " ) , 

quoted w i t h a p p r o v a l i n Ex p a r t e P u c c i o , 923 So. 2d 1069 ( A l a . 

2005) ( d i s c u s s i n g the e f f e c t o f an amended c o m p l a i n t f i l e d 

w h i l e a motion t o d i s m i s s the o r i g i n a l c o m p l a i n t i s pending.) 

On a p p e a l , Mr. M c C a l l s t a t e s the proposed amendment would have 

" c l e a n [ e d ] - u p t e c h n i c a l p a r t s " and would not have made any 

s u b s t a n t i v e changes t o the a l l e g a t i o n s . " A p p e l l a n t ' s b r i e f , p. 

20. The o n l y purpose o f the amendment was t o change the 

d e s c r i p t i o n s o f the p l a i n t i f f and defendant. B o t h p a r t i e s 

appear t o agree t h a t Mr. M c C a l l i s the i n t e n d e d p l a i n t i f f and 

Household F i n a n c i a l C o r p o r a t i o n o f Alabama i s the c o r r e c t name 

o f the defendant. T h e r e f o r e , any e r r o r i n f a i l i n g t o g r a n t the 

motion t o amend b e f o r e r u l i n g on the motion t o d i s m i s s i s 

harmless as the p r o p e r p a r t i e s were b e f o r e the c o u r t . See Ru l e 

45, A l a . R. App. P. 

B r e a c h - o f - C o n t r a c t C l a i m 
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In count one, Mr. M c C a l l attempted t o s t a t e a cause of 

a c t i o n f o r b r e a c h of c o n t r a c t . The a l l e g a t i o n s of the 

c o m p l a i n t are somewhat c o n t r a d i c t o r y i n t h a t Mr. M c C a l l 

c l a i m e d t h e r e "was not a meeting of the minds ." The c l a i m was 

d i s m i s s e d based on the s t a t u t e of l i m i t a t i o n s a p p l i c a b l e t o 

c o n t r a c t a c t i o n s of s i x y e a r s . § 6-2-34(9), A l a . Code 1975. 

Such a defense must be c l e a r l y e s t a b l i s h e d from the f a c e of 

the p l e a d i n g . C r o s s l i n v. H e a l t h Care Auth. of H u n t s v i l l e , 5 

So. 3d 1193 ( A l a . 2008). T h i s Court has s t a t e d : 

"'The s t a t u t e of l i m i t a t i o n s on a c o n t r a c t 
a c t i o n runs from the time a b r e a c h o c c u r s 
r a t h e r than from the time a c t u a l damage i s 
s u s t a i n e d . ' AC, I n c . v. Baker, 622 So. 2d 331, 
335 ( A l a . 1993) . 

"'"Breach" c o n s i s t s of the 
f a i l u r e w i t h o u t l e g a l excuse t o 
p e r f o r m any promise f o r m i n g the whole 
or p a r t of the c o n t r a c t . 17 Am. J u r . 
2d C o n t r a c t s § 441 a t 897. Where the 
defendant has agreed under the 
c o n t r a c t t o do a p a r t i c u l a r t h i n g , 
t h e r e i s a b r e a c h and the r i g h t of 
a c t i o n i s complete upon h i s f a i l u r e t o 
do the p a r t i c u l a r t h i n g he agreed t o 
do. 17 Am. J u r . 2d, s u p r a . ' 

"Seybold v. M a g n o l i a Land Co., 376 So. 2d 1083, 1085 
( A l a . 1979). " 
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M a r t i n v. Hodges Chapel, LLC, 89 So. 3d 756, 767 ( A l a . C i v . 

App. 2011). 

Mr. M c C a l l ' s c o m p l a i n t r e p e a t e d l y a s s e r t s t h a t the 

repayment p l a n f o r the l o a n was not s e t up as he a n t i c i p a t e d 

a t the i n c e p t i o n of the p a r t i e s ' r e l a t i o n s h i p , i . e . , i n 1996. 

He f u r t h e r c l a i m s t h a t he made r e g u l a r payments as r e q u i r e d by 

the l o a n agreement, but the b a l a n c e of the l o a n d i d not 

decrease as he e x p e c t e d . Based on these a l l e g a t i o n s , the 

b r e a c h , i f any, o c c u r r e d i n 1996 and the s i x - y e a r s t a t u t e of 

l i m i t a t i o n s had e x p i r e d by the time the c o m p l a i n t was f i l e d i n 

2011. Mr. M c C a l l s t a t e s t h a t "the c o n t r a c t might have been 

breached from i t s i n c e p t i o n ; however, the P l a i n t i f f was not 

aware of the b r e a c h a t the i n c e p t i o n of the c o n t r a c t . " 

A l t h o u g h i t i s not e n t i r e l y c l e a r from the c o m p l a i n t or from 

h i s argument on a p p e a l , i t appears Mr. M c C a l l c l a i m s t h a t the 

s t a t u t e of l i m i t a t i o n s would not b e g i n t o run u n t i l the l o a n 

d i d not p a y - o f f i n 2006. T h i s would be an element of damage, 

however, and does not e x t e n d the time f o r f i l i n g a c o m p l a i n t 

f o r a p r e c e d e n t b r e a c h . Stephens v. C r e e l , 429 So. 2d 278 

( A l a . 1 983)(the s t a t u t e of l i m i t a t i o n s f o r b r e a c h of c o n t r a c t 
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b e g i n s t o run when the b r e a c h o c c u r s even i f i t precedes any 

a c t u a l damage). 

With r e s p e c t t o the c l a i m of b r e a c h of c o n t r a c t r e g a r d i n g 

the a l l e g e d l y - u n a u t h o r i z e d advances on the l o a n i n 1997 and 

1998, Mr. M c C a l l a s s e r t s t h a t " [ t ] h e c o n t r a c t was breached 

each time the Defendant a l l e g e d t h a t the Defendant r e c e i v e d an 

advance." S i n c e the advances a l l e g e d l y o c c u r r e d i n 1997 and 

1998, t h i s c l a i m i s l i k e w i s e t i m e - b a r r e d under §6-234(9). 

A l t e r n a t i v e l y , Mr. M c C a l l argues t h a t the b r e a c h of 

c o n t r a c t count was t i m e l y because Household committed 

" s u c c e s s i v e " breaches each time h i s l o a n payment was not 

a p p l i e d i n the manner he a n t i c i p a t e d , w i t h the f i n a l b r e a c h 

o c c u r r i n g i n 2006 when the l o a n was not p a i d - o f f as he 

e x p e c t e d . See, e.g., AC, I n c . V. Baker, 622 So. 2d 331 ( A l a . 

1 9 9 3 ) ( d i s c u s s i n g , but not a c c e p t i n g , the concept of a 

" c o n t i n u i n g c o n t r a c t " t h e o r y ) . But, Mr. M c C a l l ' s p a s s i n g 

argument does not comport w i t h the a l l e g a t i o n s of the 

c o m p l a i n t t h a t the l o a n was not i n i t i a l l y s e t up i n the manner 

Mr. M c C a l l a n t i c i p a t e d , and t h e r e f o r e , f a i l s . 

F raud 
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V i e w i n g the a l l e g a t i o n s of the c o m p l a i n t most f a v o r a b l y 

t o Mr. M c C a l l as r e q u i r e d , count two a l l e g e s t h a t he was t o l d 

something about the l o a n t h a t was i n c o n s i s t e n t w i t h the terms 

of the documents he e x e c u t e d . Mr. M c C a l l f a i l e d t o s p e c i f y 

whether t h i s a l l e g e d m i s r e p r e s e n t a t i o n o c c u r r e d b e f o r e or 

a f t e r the documents were s i g n e d . N e v e r t h e l e s s , any c l a i m of 

f r a u d i s b a r r e d by the a p p l i c a b l e two-year s t a t u t e of 

l i m i t a t i o n s as the c o m p l a i n t a f f i r m a t i v e l y shows the 

m i s r e p r e s e n t a t i o n , i f any, o c c u r r e d i n 1996. See § 6 - 2 - 3 8 ( l ) , 

A l a . Code 1975. Mr. M c C a l l a s s e r t s on a p p e a l he was merely 

i n q u i r i n g about the l o a n and the b a l a n c e owed when he 

c o n t a c t e d Household F i n a n c e i n 2009, and d i d not b e l i e v e he 

had been d e f r a u d e d u n t i l 2010. Mr. M c C a l l d i d not a l l e g e any 

f a c t s i n the c o m p l a i n t t h a t would s u p p o r t the a p p l i c a t i o n of 

§ 6-2-3, A l a . Code 1975, t o suspend or t o l l the time p e r i o d 

f o r f i l i n g a f r a u d c l a i m , and he does not r a i s e t h a t argument 

on a p p e a l . See Smith v. N a t i o n a l Sec. I n s . Co., 860 So. 2d 

343, 346 ( A l a . 2003) ("When ... the p l a i n t i f f ' s case i s b a r r e d 

by the s t a t u t e of l i m i t a t i o n s , the c o m p l a i n t must a l s o show 

t h a t he or she f a l l s w i t h i n the s a v i n g s c l a u s e . " ) . Nor would 

the f a c t s a l l e g e d i n the c o m p l a i n t s u p p o r t such an a l l e g a t i o n 
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even i f i t had been a s s e r t e d , because the F e b r u a r y 2009 l e t t e r 

p r o v i d e d a l l d e t a i l s of the l o a n t h a t formed the b a s i s of h i s 

c o m p l a i n t . Because the c o m p l a i n t c o n t a i n i n g the f r a u d count 

was not f i l e d u n t i l November 2011, a p p r o x i m a t e l y 15 y e a r s 

a f t e r the a l l e g e d m i s r e p r e s e n t a t i o n and more than 2 y e a r s 

a f t e r Household F i n a n c e had p r o v i d e d Mr. M c C a l l w i t h a l e t t e r 

c o n t a i n i n g the d e t a i l s of the l o a n h i s t o r y , the t r i a l c o u r t 

p r o p e r l y d i s m i s s e d t h a t count. 

I n t e n t i o n a l I n f l i c t i o n of E m o t i o n a l D i s t r e s s 

Mr. M c C a l l has c i t e d no a u t h o r i t y i n s u p p o r t of the 

a s s e r t i o n t h a t the t r i a l c o u r t ' s d i s m i s s a l of the count 

a l l e g i n g i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l d i s t r e s s was 

e r r o n e o u s . The f a i l u r e t o p r o p e r l y s u p p o r t t h i s argument on 

a p p e a l l e a v e s t h i s c o u r t w i t h n o t h i n g t o r e v i e w and p r e c l u d e s 

our c o n s i d e r a t i o n of the argument. 

"Rule 2 8 ( a ) ( 1 0 ) [ , A l a . R. App. P.,] 
r e q u i r e s t h a t arguments i n b r i e f s c o n t a i n 
d i s c u s s i o n s of f a c t s and r e l e v a n t l e g a l 
a u t h o r i t i e s t h a t s u p p o r t the p a r t y ' s p o s i t i o n . 
I f t h e y do not, the arguments are waived. Moore  
v. P r u d e n t i a l R e s i d e n t i a l S e r v s . L t d . P ' s h i p , 
849 So. 2d 914, 923 ( A l a . 2002); A r r i n g t o n v.  
M a t h i s , 929 So. 2d 468, 470 n. 2 ( A l a . C i v . 
App. 2005); Hamm v. S t a t e , 913 So. 2d 460, 486 
( A l a . Crim. App. 2002). 'This i s so, because 
" ' i t i s not the f u n c t i o n of t h i s C ourt t o do a 
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p a r t y ' s l e g a l r e s e a r c h or t o make and address 
l e g a l arguments f o r a p a r t y based on 
u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s not s u p p o r t e d 
by s u f f i c i e n t a u t h o r i t y or argument.' Jimmy Day  
Plumbing & H e a t i n g , I n c . v. Smith, 964 So. 2d 
1, 9 ( A l a . 2007) ( q u o t i n g B u t l e r v. Town of  
Argo, 871 So. 2d 1, 20 ( A l a . 2003), q u o t i n g i n 
t u r n Dykes v. Lane T r u c k i n g , I n c . , 652 So. 2d 
248, 251 ( A l a . 1 9 9 4 ) ) . " 

White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1058 ( A l a . 2008). 

N e v e r t h e l e s s , we note t h a t the a l l e g a t i o n s of the 

c o m p l a i n t are i n s u f f i c i e n t t o s t a t e a c l a i m f o r r e l i e f under 

t h i s t h e o r y of l i a b i l i t y , which i s a l s o known as the t o r t of 

o u t r a g e . Ex p a r t e B o l e , 103 So. 3d 40 ( A l a . 2012); Chaney v.  

A l a West-AL, LLC, 22 So. 3d 488 ( A l a . C i v . App. 2008). In 

count t h r e e , Mr. M c C a l l c l a i m s t h a t Household F i n a n c e 

" h a r a s s e d " him by t e l e p h o n i n g him a t i n a p p r o p r i a t e times and 

on Sundays. The c o m p l a i n t f a i l e d t o s p e c i f y when the 

a l l e g e d l y h a r a s s i n g t e l e p h o n e c a l l s o c c u r r e d and f a i l e d t o 

s p e c i f y the a l l e g e d l y h a r a s s i n g c o n t e n t of any of the 

t e l e p h o n e c a l l s . The c o m p l a i n t d i d not a l l e g e the type of 

e g r e g i o u s conduct t h a t would s u p p o r t a c l a i m f o r outrage or 

i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l d i s t r e s s . See Ex p a r t e 

B o l e , s u p r a , ( d i s c u s s i n g the e x t r e m e l y l i m i t e d c i r c u m s t a n c e s 
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i n which the cause of a c t i o n would be s u s t a i n a b l e ) . F u r t h e r , 

we note t h a t Mr. M c C a l l does not a s s e r t on a p p e a l t h a t he 

s h o u l d have been p e r m i t t e d t o amend the c o m p l a i n t f u r t h e r , nor 

d i d he p r o v i d e any a d d i t i o n a l a l l e g a t i o n s r e g a r d i n g t h i s count 

i n h i s proposed amendment t o the c o m p l a i n t i n the t r i a l c o u r t . 

C o n c l u s i o n 

A l t h o u g h d i s m i s s a l of a c o m p l a i n t under Rule 1 2 ( b ) ( 6 ) , 

A l a . R. C i v . P., i s r a r e l y a p p r o p r i a t e , the a l l e g a t i o n s of 

b r e a c h of c o n t r a c t and f r a u d were b a r r e d by the a p p l i c a b l e 

s t a t u t e of l i m i t a t i o n s from the f a c e of the c o m p l a i n t and 

a t t a c h e d e x h i b i t s . As t o the c l a i m a l l e g i n g i n t e n t i o n a l 

i n f l i c t i o n of e m o t i o n a l d i s t r e s s , Mr. M c C a l l waived t h i s 

argument by f a i l i n g t o comply w i t h Rule 28 (a)(10) A l a . R. 

App. P. Moreover, t h a t c l a i m was i n s u f f i c i e n t l y p l e a d e d as a 

m a t t e r of law. T h e r e f o r e , we a f f i r m the d i s m i s s a l of the 

c o m p l a i n t . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 

concur. 
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