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MOORE, Judge. 

Armand John R u b e r t i ("the f a t h e r " ) appeals from a January 

24, 2012, judgment of the Autauga C i r c u i t C ourt ("the t r i a l 

c o u r t " ) awarding Tami Shea R u b e r t i ("the mother") c e r t a i n 

monthly monetary b e n e f i t s l a b e l e d as " l i v i n g expense 



2110938 

a s s i s t a n c e " based on her p e t i t i o n f o r p o s t m i n o r i t y s u p p o r t f o r 

the p a r t i e s ' d i s a b l e d a d u l t daughter, L.N.R. ("the d a u g h t e r " ) . 

The mother gave b i r t h t o the daughter on August 25, 1992, 

d u r i n g the p a r t i e s ' m a r r i a g e . The p a r t i e s were d i v o r c e d by a 

judgment e n t e r e d i n 1994, w i t h the mother r e c e i v i n g p h y s i c a l 

c u s t o d y of the daughter and the f a t h e r r e c e i v i n g s p e c i f i e d 

v i s i t a t i o n r i g h t s . On J u l y 15, 2011, a l i t t l e over a month 

b e f o r e the daughter reached the age of m a j o r i t y , the mother 

f i l e d a p e t i t i o n t o modify the d i v o r c e judgment, r e q u e s t i n g 

t h a t the f a t h e r pay p o s t m i n o r i t y s u p p o r t f o r the daughter, who 

the p a r t i e s s t i p u l a t e d was m e n t a l l y and p h y s i c a l l y d i s a b l e d . 

The t r i a l c o u r t s e t the p e t i t i o n f o r a h e a r i n g on January 24, 

2012. A c c o r d i n g t o the judgment r e s u l t i n g from t h a t h e a r i n g , 

the p a r t i e s agreed to p r e s e n t , and d i d p r e s e n t , i n f o r m a t i o n t o 

the t r i a l c o u r t w i t h o u t a r e c o r d . 

The same day as the p r e s e n t a t i o n of the i n f o r m a t i o n t o 

the t r i a l c o u r t , the t r i a l c o u r t e n t e r e d a judgment s t a t i n g , 

i n p e r t i n e n t p a r t : 

"Court e s t a b l i s h e s a sum of $455.00 per month as 
l i v i n g expense a s s i s t a n c e p a y a b l e to the mother 
commencing F e b r u a r y 1, 2012. The Court e s t a b l i s h e s 
an a r r e a r a g e f o r t h i s expense, owed by [ t h e f a t h e r ] 
t o [ t h e mother] i n the sum of $2,730.00." 
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The t r i a l c o u r t f u r t h e r o r d e r e d the f a t h e r t o pay the a t t o r n e y 

f o r the mother the sum of $2,789.08 w i t h i n 180 days f o r the 

fees i n c u r r e d i n the a c t i o n . The f a t h e r f i l e d a t i m e l y 

postjudgment motion, which the t r i a l c o u r t g r a n t e d i n p a r t and 

d e n i e d i n p a r t . The f a t h e r t i m e l y a p pealed t o t h i s c o u r t . 

The f a t h e r f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

awarding the mother " l i v i n g expense a s s i s t a n c e . " The f a t h e r 

contends t h a t Alabama law does not r e c o g n i z e such an award, 

e x c e p t f o r p e r i o d i c alimony, which, he says, the mother d i d 

not r e q u e s t and c o u l d not r e c o v e r . The f a t h e r f u r t h e r notes 

t h a t the mother p e t i t i o n e d o n l y f o r p o s t m i n o r i t y s u p p o r t f o r 

t h e i r a d u l t d i s a b l e d daughter, see Ex p a r t e B r e wington, 445 

So. 2d 294, 297 ( A l a . 1983) ( r e c o g n i z i n g t h a t a p a r e n t can 

p e t i t i o n f o r p o s t m i n o r i t y s u p p o r t f o r a d i s a b l e d c h i l d ) , 

w hich, he says, can be awarded o n l y i n accordance w i t h Rule 

32, A l a . R. Jud. Admin., and the appendices t o Rule 32, which 

e s t a b l i s h g u i d e l i n e s f o r awarding c h i l d s u p p o r t ("the c h i l d -

s u p p o r t g u i d e l i n e s " ) , see Ex p a r t e Cohen, 763 So. 2d 253, 256 

( A l a . 1999) ("If the t r i a l c o u r t ... determines t h a t the a d u l t 

c h i l d i s e n t i t l e d t o p o s t m i n o r i t y s u p p o r t , then ... the c o u r t 

s h o u l d use the c h i l d - s u p p o r t g u i d e l i n e s ... t o c a l c u l a t e the 
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p r o p e r amount of t h a t s u p p o r t . " ) , w i t h which, the f a t h e r 

a s s e r t s , the t r i a l c o u r t d i d not comply. A c c o r d i n g l y , the 

f a t h e r contends t h a t the t r i a l c o u r t c o u l d not have o r d e r e d 

him t o pay an a r r e a r a g e of " l i v i n g expense a s s i s t a n c e . " 

We cannot d i s c e r n why the t r i a l c o u r t l a b e l e d i t s award 

" l i v i n g expense a s s i s t a n c e . " The f a t h e r s p e c u l a t e s t h a t the 

t r i a l c o u r t c h a r a c t e r i z e d the award as " l i v i n g expense 

a s s i s t a n c e " i n o r d e r t o a v o i d any impact on the b e n e f i t s the 

daughter was r e c e i v i n g from the S o c i a l S e c u r i t y 

A d m i n i s t r a t i o n . See A b b e t t v. T r e a d w e l l , 816 So. 2d 477, 482¬

83 ( A l a . C i v . App. 2000) (Crawley, J . , c o n c u r r i n g i n the 

r e s u l t ) ( d i s a p p r o v i n g of c i r c u i t c o u r t ' s l a b e l i n g of 

p o s t m i n o r i t y s u p p o r t as " s p o u s a l s u p p o r t " to a v o i d r e d u c t i o n 

i n Supplemental S e c u r i t y Income b e n e f i t s p a y a b l e t o d i s a b l e d 

a d u l t c h i l d ) . Even i f t r u e , the t r i a l c o u r t ' s use of t h a t 

d e s i g n a t i o n would not w a r r a n t a r e v e r s a l of the judgment. 

"[T]he substance of the award t a k e s precedence over the form 

or l a b e l . " K e n c h e l v. K e n c h e l , 440 So. 2d 567, 569 ( A l a . C i v . 

App. 1983). "[T]he l a b e l s p r o v i d e d i n a judgment are not 

c o n t r o l l i n g on the q u e s t i o n of the t r u e n a t u r e of the 

o b l i g a t i o n . " Anderson v. Anderson, 686 So. 2d 320, 324 ( A l a . 
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C i v . App. 1996). An a l l o w a n c e " ' w i l l be c o n s i d e r e d and 

c o n s t r u e d i n accordance w i t h i t s substance and not i t s mere 

form.'" DuBoise v. DuBoise, 275 A l a . 220, 228, 153 So. 2d 

778, 785 (1963) ( q u o t i n g S u l l i v a n v. S u l l i v a n , 215 A l a . 627, 

629, 111 So. 911, 912 (1927)). 

The mother p e t i t i o n e d s o l e l y f o r p o s t m i n o r i t y s u p p o r t f o r 

the daughter. Such s u p p o r t , by d e f i n i t i o n , i n c l u d e s monetary 

payments made t o cover the l i v i n g expenses of a d i s a b l e d a d u l t 

c h i l d . See M a r t i n v. M a r t i n , 494 So. 2d 97, 100 ( A l a . C i v . 

App. 1986). P o s t m i n o r i t y s u p p o r t n e c e s s a r i l y a s s i s t s the 

d i s a b l e d c h i l d and the c u s t o d i a l p a r e n t w i t h c o v e r i n g those 

c o s t s . Thus, l a b e l i n g an award of p o s t m i n o r i t y s u p p o r t as 

" l i v i n g expense a s s i s t a n c e " does not t r a n s f o r m t h a t award i n t o 

some o t h e r type of s u p p o r t , such as p e r i o d i c alimony. To h o l d 

o t h e r w i s e would be t o i n v a l i d a t e the award on the ground t h a t 

the f a t h e r r e c e i v e d no n o t i c e t h a t such an award had been 

r e q u e s t e d or c o u l d be a d j u d i c a t e d . See K i r k l a n d v. K i r k l a n d , 

575 So. 2d 1154 ( A l a . C i v . App. 1991) (award of p e r i o d i c 

a l i m o n y v a c a t e d due t o l a c k of due p r o c e s s when husband had no 

n o t i c e t h a t w i f e was s e e k i n g a l i m o n y and p a r t i e s had not 

l i t i g a t e d t h a t i s s u e ) . When c o n s t r u i n g judgments, t h i s c o u r t 
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s h o u l d adopt t h a t meaning t h a t w i l l a s s u r e the v a l i d i t y of the 

judgment r a t h e r than one t h a t w i l l r ender the judgment i l l e g a l 

and improper. Ex p a r t e S n i d e r , 929 So. 2d 447, 457 ( A l a . 

2005). Thus, we conclude t h a t the t r i a l c o u r t i n t e n d e d t o , 

and d i d , award the mother p o s t m i n o r i t y s u p p o r t under 

Brewington, su p r a . 

R u l e 3 2 ( E ) , A l a . R. Jud. Admin., s p e c i f i c a l l y p r o v i d e s 

t h a t CS-41 and CS-42 forms " s h a l l be f i l e d i n each a c t i o n t o 

e s t a b l i s h or modify c h i l d - s u p p o r t o b l i g a t i o n s and s h a l l be of  

r e c o r d In M a r t i n v. M a r t i n , 637 So. 2d 901, 902 ( A l a . 

C i v . App. 1994), t h i s c o u r t h e l d t h a t compliance w i t h the 

f i l i n g r e q u i r e m e n t s s t a t e d i n R u l e 32(E) i s mandatory. 

However, s i n c e M a r t i n , t h i s c o u r t has excused the f i l i n g of 

CS-41 and CS-42 forms i n cases i n which the ev i d e n c e i n the 

r e c o r d c l e a r l y e s t a b l i s h e d t h a t the c h i l d - s u p p o r t award 

c o m p l i e d w i t h the c h i l d - s u p p o r t g u i d e l i n e s . See, e.g., Dunn  

v. Dunn, 891 So. 2d 891, 896 ( A l a . C i v . App. 2004). In t h i s 

case, the p a r t i e s s t i p u l a t e d t h a t no r e c o r d would be made of 

the p r o c e e d i n g s , so we do not know f o r a f a c t t h a t the t r i a l 

c o u r t r e c e i v e d the r e q u i r e d forms and p r o p e r l y c a l c u l a t e d the 
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p o s t m i n o r i t y s u p p o r t ; 1 however, we do know t h a t o r a l t e s t i m o n y 

was p r e s e n t e d t o the t r i a l c o u r t . "'[W]hen a t r i a l c o u r t ' s 

o r d e r i s based on e v i d e n c e t h a t i s not b e f o r e the a p p e l l a t e 

c o u r t , we c o n c l u s i v e l y presume t h a t the c o u r t ' s judgment i s 

s u p p o r t e d by the e v i d e n c e . ' " L e e t h v. Jim W a l t e r Homes, I n c . , 

789 So. 2d 243, 247 ( A l a . C i v . App. 2000) ( q u o t i n g Newman v.  

S t a t e , 623 So. 2d 1171, 1172 ( A l a . C i v . App. 1993)). Thus, we 

presume t h a t the m i s s i n g t e s t i m o n y would have c l e a r l y 

e s t a b l i s h e d t h a t the t r i a l c o u r t computed the f a t h e r ' s 

p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n i n accordance w i t h the c h i l d -

s u p p o r t g u i d e l i n e s . We r e j e c t the f a t h e r ' s arguments t h a t the 

t r i a l c o u r t f a i l e d t o p r o p e r l y f o l l o w the g u i d e l i n e s and t h a t 

the e v i d e n c e d i d not su p p o r t the t r i a l c o u r t ' s u l t i m a t e 

d e t e r m i n a t i o n as t o the amount of p o s t m i n o r i t y s u p p o r t due. 

1The f a t h e r f i l e d some forms as attachments t o h i s 
postjudgment motion, but we do not know whether those forms 
had been f i l e d w i t h the t r i a l c o u r t a t the time of i t s 
d e c i s i o n or whether the mother had a l s o f i l e d forms a t t h a t 
time. A l t h o u g h the f a t h e r a s s e r t s t h a t he had f i l e d h i s 
forms, and a l t h o u g h the mother a s s e r t s t h a t b o t h p a r t i e s had 
f i l e d the a p p r o p r i a t e forms, the r e c o r d cannot be e n l a r g e d on 
ap p e a l by such s t a t e m e n t s . R o b e r t s v. R o b e r t s , 424 So. 2d 
644, 645 ( A l a . C i v . App. 1982). 
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The f a t h e r f u r t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

o r d e r i n g him t o pay the mother's a t t o r n e y ' s f e e s . The f a t h e r 

contends t h a t , w i t h o u t a f i n d i n g of contempt, the t r i a l c o u r t 

had no b a s i s f o r the award. The mother d i d seek t o h o l d the 

f a t h e r i n contempt f o r f a i l i n g t o pay c e r t a i n m e d i c a l and 

d e n t a l expenses of the daughter, b u t the t r i a l c o u r t e l e c t e d 

not t o h o l d the f a t h e r i n contempt. A t r i a l c o u r t cannot 

award an a t t o r n e y ' s fee i n a contempt a c t i o n when no f i n d i n g 

of contempt i s made. Sosebee v. Sosebee, 896 So. 2d 557, 564 

( A l a . C i v . App. 2004). However, " i t i s w e l l s e t t l e d t h a t a 

t r i a l c o u r t may award an a t t o r n e y fee i n a m o d i f i c a t i o n 

p r o c e e d i n g . " B e v e r l y v. B e v e r l y , 28 So. 3d 1, 5 ( A l a . C i v . 

App. 2009). The judgment does not c l e a r l y s t a t e the b a s i s f o r 

the a t t o r n e y - f e e award, but we note t h a t the p a r t i e s agreed t o 

r e s o l v e a l l o t h e r p e n d i n g m a t t e r s , i n c l u d i n g the contempt 

c l a i m f i l e d by the mother, and l i t i g a t e d o n l y the p e t i t i o n f o r 

m o d i f i c a t i o n of the d i v o r c e judgment t o o b t a i n p o s t m i n o r i t y 

s u p p o r t . Under the c i r c u m s t a n c e s , we c o n s t r u e the judgment as 

awarding a fee s o l e l y f o r the e f f o r t s of the mother's a t t o r n e y 

i n p r o s e c u t i n g the m o d i f i c a t i o n p e t i t i o n . See B e v e r l y , s u p r a . 
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F i n a l l y , the f a t h e r m a i n t a i n s t h a t the amount of the 

a t t o r n e y ' s fee i s not s u p p o r t e d by the e v i d e n c e . A g a i n , 

because the p a r t i e s s t i p u l a t e d t h a t no r e c o r d would be made of 

the p r o c e e d i n g s , we must presume t h a t the t r i a l c o u r t r e c e i v e d 

s u f f i c i e n t e v i d e n c e t o su p p o r t i t s award. L e e t h , s u p r a . 

Hence, we f i n d no b a s i s f o r r e v e r s i n g the judgment due t o the 

a l l e g e d l a c k of any e v i d e n c e t o su p p o r t the a t t o r n e y - f e e 

award. 

The judgment of the t r i a l c o u r t i s a f f i r m e d . The 

mother's r e q u e s t f o r double the amount of her c o s t s and fees 

p u r s u a n t t o Rule 38, A l a . R. App. P., i s d e n i e d . 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n and Thomas, J J . , concur. 
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