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PITTMAN, Judge. 

T h i s c o u r t ' s o p i n i o n of A p r i l 12, 2013, i s withdrawn, and 

the f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

RCHP-Florence, LLC, an e n t i t y d o i n g b u s i n e s s as E l i z a 

C o f f e e Memorial H o s p i t a l and S h o a l s H o s p i t a l ("RCHP-

F l o r e n c e " ) , p e t i t i o n s t h i s c o u r t f o r a w r i t of mandamus 

d i r e c t i n g the Montgomery C i r c u i t C ourt ("the c i r c u i t c o u r t " ) 

t o s e t a s i d e a d i s c o v e r y o r d e r . For the reasons d i s c u s s e d 

below, we deny RCHP-Florence's p e t i t i o n . 

On November 3, 2010, RCHP-Florence f i l e d a p e t i t i o n 

p u r s u a n t t o § 41-22-11(a), A l a . Code 1975, 1 w i t h the S t a t e 

H e a l t h P l a n n i n g and Development Agency ("SHPDA"). RCHP-

F l o r e n c e ' s p e t i t i o n asked SHPDA's C e r t i f i c a t e of Need Review 

Board ("the CONRB") t o i s s u e a d e c l a r a t o r y r u l i n g t h a t C o l b e r t 

County Northwest Alabama H e a l t h Care A u t h o r i t y , an e n t i t y 

d o i n g b u s i n e s s as Helen K e l l e r H o s p i t a l ("Helen K e l l e r " ) , was 

r e q u i r e d t o cease p e r f o r m i n g s u r g i c a l p r o c e d u r e s a t an 

o u t p a t i e n t - s u r g e r y c e n t e r l o c a t e d on i t s campus ("the 

1 I n p e r t i n e n t p a r t , § 41-22-11(a), A l a . Code 1975, 
p r o v i d e s t h a t , " [ o ] n the p e t i t i o n of any p e r s o n s u b s t a n t i a l l y 
a f f e c t e d by a r u l e , an agency may i s s u e a d e c l a r a t o r y r u l i n g 
... w i t h r e s p e c t t o the a p p l i c a b i l i t y t o any p e r s o n , p r o p e r t y 
or s t a t e of f a c t s of any r u l e or s t a t u t e e n f o r c e a b l e by i t . " 
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o u t p a t i e n t - s u r g e r y c e n t e r " ) u n t i l i t o b t a i n e d a c e r t i f i c a t e of 

need ("CON") from the CONRB. On November 12, 2010, Helen 

K e l l e r i n t e r v e n e d i n o r d e r t o oppose RCHP-Florence's p e t i t i o n . 

The CONRB h e l d a h e a r i n g r e g a r d i n g RCHP-Florence's p e t i t i o n on 

November 17, 2010. At t h a t h e a r i n g , RCHP-Florence began 

p r e s e n t i n g e v i d e n c e i n sup p o r t of i t s p e t i t i o n ; however, 

b e f o r e the p a r t i e s ' p r e s e n t a t i o n of ev i d e n c e was completed, 

the CONRB and the p a r t i e s , a t the r e q u e s t of the CONRB, 

e n t e r e d i n t o an agreement on the r e c o r d ("the agreement") t o 

ex t e n d the 45-day p e r i o d s p e c i f i e d by § 41-22-11(b), A l a . Code 

1975 ("the 45-day p e r i o d " ) , 2 f o r the CONRB t o i s s u e an ex p r e s s 

r u l i n g r e g a r d i n g RCHP-Florence's p e t i t i o n u n t i l the next 

r e g u l a r l y s c h e d u l e d meeting of the CONRB on January 19, 2011. 

However, on January 18, 2011, the governor p l a c e d a moratorium 

on meetings of the CONRB, and, c o n s e q u e n t l y , the January 19, 

2011, meeting of the CONRB was c a n c e l e d . 

2 W i t h r e s p e c t t o p e t i t i o n s f i l e d p u r s u a n t t o § 41-22-
1 1 ( a ) , § 41-22-11(b) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t 
" [ f ] a i l u r e of the agency t o i s s u e a d e c l a r a t o r y r u l i n g on the 
m e r i t s w i t h i n 45 days of the r e q u e s t f o r such r u l i n g s h a l l 
c o n s t i t u t e a d e n i a l of the r e q u e s t as w e l l as a d e n i a l on the 
m e r i t s of the r e q u e s t and s h a l l be s u b j e c t t o j u d i c i a l 
r e v i e w . " 

3 



2110963 

On Febr u a r y 4, 2011, RCHP-Florence f i l e d a n o t i c e of 

app e a l w i t h SHPDA, and, on March 4, 2011, RCHP-Florence f i l e d 

a c o m p l a i n t i n the c i r c u i t c o u r t s t a t i n g t h r e e c l a i m s . 3 The 

f i r s t c l a i m sought j u d i c i a l r e v i e w of the d e n i a l by o p e r a t i o n 

of law of the p e t i t i o n RCHP-Florence had f i l e d w i t h SHPDA 

pur s u a n t t o § 41-22-11(a). The second c l a i m sought a 

d e c l a r a t o r y r u l i n g by the c i r c u i t c o u r t , p u r s u a n t t o § 41-22¬

10, A l a . Code 1975, 4 and the D e c l a r a t o r y Judgment A c t , § 6-6¬

220 e t seq., A l a . Code 1975, 5 t h a t Helen K e l l e r was r e q u i r e d 

t o cease p e r f o r m i n g s u r g i c a l p r o c e d u r e s a t the o u t p a t i e n t -

s u r g e r y c e n t e r u n t i l i t o b t a i n e d a CON from the CONRB. The 

3 S e c t i o n 41-22-20(b), A l a . Code 1975, p r o v i d e s t h a t a 
p r o c e e d i n g f o r r e v i e w of a f i n a l d e c i s i o n of an a d m i n i s t r a t i v e 
agency i n a c o n t e s t e d case may be i n s t i t u t e d by f i l i n g a 
n o t i c e of ap p e a l w i t h the p e r t i n e n t a d m i n i s t r a t i v e agency and 
by f i l i n g a p e t i t i o n s e e k i n g j u d i c i a l r e v i e w of the 
a d m i n i s t r a t i v e agency's d e c i s i o n i n the a p p r o p r i a t e c i r c u i t 
c o u r t . 

4 I n p e r t i n e n t p a r t , § 41-22-10 p r o v i d e s t h a t " [ t ] h e 
v a l i d i t y of a r u l e may be determined i n an a c t i o n f o r a 
d e c l a r a t o r y judgment or i t s enforcement s t a y e d by i n j u n c t i v e 
r e l i e f i n the c i r c u i t c o u r t of Montgomery County, u n l e s s 
o t h e r w i s e s p e c i f i c a l l y p r o v i d e d by s t a t u t e . " 

5 I n p e r t i n e n t p a r t , § 6-6-222, A l a . Code 1975, p r o v i d e s 
t h a t " [ c ] o u r t s of r e c o r d , w i t h i n t h e i r r e s p e c t i v e 
j u r i s d i c t i o n s , s h a l l have power t o d e c l a r e r i g h t s , s t a t u s , and 
o t h e r l e g a l r e l a t i o n s whether or not f u r t h e r r e l i e f i s or 
c o u l d be c l a i m e d . " 
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t h i r d c l a i m sought an i n j u n c t i o n from the c i r c u i t c o u r t , 

p u r s u a n t t o § 22-21-276(a), A l a . Code 1975, 6 e n j o i n i n g Helen 

K e l l e r from p e r f o r m i n g s u r g i c a l p r o c e d u r e s a t the o u t p a t i e n t -

s u r g e r y c e n t e r u n t i l i t o b t a i n e d a CON from the CONRB. 

T h e r e a f t e r , Helen K e l l e r propounded c e r t a i n d i s c o v e r y r e q u e s t s 

t h a t RCHP-Florence c o n s i d e r e d o b j e c t i o n a b l e , and RCHP-Florence 

f i l e d a motion f o r a p r o t e c t i v e o r d e r . The c i r c u i t c o u r t 

o r a l l y d e n i e d t h a t motion. S u b s e q u e n t l y , RCHP-Florence t i m e l y 

f i l e d a p e t i t i o n a s k i n g t h i s c o u r t t o i s s u e a w r i t of mandamus 

d i r e c t i n g the c i r c u i t c o u r t t o s e t a s i d e i t s o r d e r d e n y ing the 

motion f o r a p r o t e c t i v e o r d e r . Because the c i r c u i t c o u r t had 

not r e n d e r e d and e n t e r e d a w r i t t e n o r d e r r u l i n g on the motion 

f o r a p r o t e c t i v e o r d e r as r e q u i r e d by Rule 58, A l a . R. C i v . 

P., t h i s c o u r t i n s t r u c t e d the c i r c u i t c o u r t t o e n t e r such an 

o r d e r , and the c i r c u i t c o u r t d i d so. 

T h e r e a f t e r , we c a l l e d f o r an answer and b r i e f s . Helen 

K e l l e r f i l e d an answer, and bot h RCHP-Florence and Helen 

6 I n p e r t i n e n t p a r t , § 22-21-276(a) p r o v i d e s t h a t 
" [ i ] n j u n c t i v e r e l i e f a g a i n s t v i o l a t i o n s of t h i s a r t i c l e or any 
re a s o n a b l e r u l e s and r e g u l a t i o n s of the SHPDA may be o b t a i n e d 
from the C i r c u i t C ourt of Montgomery County, Alabama, a t the 
i n s t a n c e of SHPDA, any h o l d e r of a c e r t i f i c a t e of need t h a t i s 
a d v e r s e l y a f f e c t e d i n the e x e r c i s e of p r i v i l e g e s t h e r e u n d e r by 
such v i o l a t i o n or any member of the p u b l i c d i r e c t l y and 
a d v e r s e l y a f f e c t e d by such v i o l a t i o n . " 

5 
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K e l l e r f i l e d b r i e f s . A l t h o u g h RCHP-Florence had named SHPDA as 

a defendant i n the c o m p l a i n t RCHP-Florence had f i l e d i n the 

c i r c u i t c o u r t , 7 SHPDA d i d not f i l e an answer or b r i e f . 

I n r e v i e w i n g the papers f i l e d w i t h RCHP-Florence's 

mandamus p e t i t i o n and the answer t o t h a t p e t i t i o n f i l e d by 

Helen K e l l e r , we noted an i s s u e r e g a r d i n g the j u r i s d i c t i o n of 

the c i r c u i t c o u r t over RCHP-Florence's f i r s t c l a i m t h a t the 

p a r t i e s had not addressed. A c c o r d i n g l y , we c a l l e d f o r the 

p a r t i e s t o submit l e t t e r b r i e f s a d d r e s s i n g t h a t i s s u e . RCHP-

F l o r e n c e and Helen K e l l e r f i l e d l e t t e r b r i e f s ; however, SHPDA 

d i d not. Because " ' j u r i s d i c t i o n a l m a t t e r s are of such 

magnitude t h a t we tak e n o t i c e of them a t any time and do so 

even ex mero m o t u , W a l l a c e v. Tee Jays Mfg. Co., 689 So. 2d 

210, 211 ( A l a . C i v . App. 1997) ( q u o t i n g Nunn v. Baker, 518 So. 

2d 711, 712 ( A l a . 1 9 8 7 ) ) , we must f i r s t determine whether 

RCHP-Florence's c l a i m s i n v o k e d the j u r i s d i c t i o n of the c i r c u i t 

c o u r t . 

7 I n p e r t i n e n t p a r t , § 41-22-20(h), A l a . Code 1975, 
p r o v i d e s t h a t " [ t ] h e p e t i t i o n f o r re v i e w [ o f the f i n a l 
d e c i s i o n of an a d m i n i s t r a t i v e agency by the a p p r o p r i a t e 
c i r c u i t c o u r t f i l e d p u r s u a n t t o § 41-22-20(b), A l a . Code 
1975,] s h a l l name the agency as respondent " In p e r t i n e n t 
p a r t , § 41-22-10 p r o v i d e s t h a t " [ t ] h e agency s h a l l be made a 
p a r t y t o [ a n ] a c t i o n [ b r o u g h t p u r s u a n t t o § 41-22-10]." 

6 
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Because RCHP-Florence's f i r s t c l a i m sought j u d i c i a l 

r e v i e w o f a d e c i s i o n o f an a d m i n i s t r a t i v e agency and because 

the t i m e l y f i l i n g of a n o t i c e of a p p e a l i s n e c e s s a r y t o invo k e 

the j u r i s d i c t i o n of the c i r c u i t c o u r t t o r e v i e w a d e c i s i o n o f 

an a d m i n i s t r a t i v e agency p u r s u a n t t o § 41-22-20, A l a . Code 

1975, see Krawczyk v. S t a t e Dep't of Pub. S a f e t y , 7 So. 3d 

1035, 1037 ( A l a . C i v . App. 2008) ("[A] t i m e l y f i l i n g [ o f a 

n o t i c e o f a p p e a l ] under § 41-22-20(d)[, A l a . Code 1975,] i s 

j u r i s d i c t i o n a l . " ) , we must determine whether RCHP-Florence 

t i m e l y f i l e d i t s n o t i c e of a p p e a l i n o r d e r t o determine 

whether RCHP-Florence's f i r s t c l a i m i n v o k e d the j u r i s d i c t i o n 

of the c i r c u i t c o u r t . 

S e c t i o n 41-22-20(d), A l a . Code 1975, p r o v i d e s t h a t a 

n o t i c e of appea l from a f i n a l d e c i s i o n o f an a d m i n i s t r a t i v e 

agency such as the CONRB o f SHPDA must be f i l e d w i t h the 

p e r t i n e n t a d m i n i s t r a t i v e agency w i t h i n 30 days of the date the 

p e t i t i o n e r r e c e i v e s n o t i c e o f , or o t h e r s e r v i c e o f , the 

d e c i s i o n r e n d e r e d by t h a t a d m i n i s t r a t i v e agency. When the 

d e c i s i o n o f the a d m i n i s t r a t i v e agency i s the d e n i a l of a 

p e t i t i o n or a p p l i c a t i o n by o p e r a t i o n o f law due t o the 

a d m i n i s t r a t i v e agency's f a i l u r e t o r u l e on t h a t p e t i t i o n or 

7 
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a p p l i c a t i o n w i t h i n a s p e c i f i e d p e r i o d , a n o t i c e o f a p p e a l from 

such a d e n i a l must be f i l e d w i t h i n 30 days a f t e r the p e t i t i o n 

or a p p l i c a t i o n was d e n i e d by o p e r a t i o n of law. See Noland  

H e a l t h S e r v s . , I n c . v. S t a t e H e a l t h P l a n n i n g & Dev. Agency, 4 4 

So. 3d 1074, 1081-82 ( A l a . 2010) ( h o l d i n g t h a t the p e r i o d f o r 

s e e k i n g j u d i c i a l r e v i e w of d e n i a l of CON a p p l i c a t i o n not 

e x p r e s s l y r u l e d upon by the CONRB beg i n s t o run a t the time 

t h a t a p p l i c a t i o n has been d e n i e d by o p e r a t i o n of l a w ) . S e c t i o n 

41-22-11(b) p r o v i d e s t h a t , when a p e t i t i o n f o r a d e c l a r a t o r y 

r u l i n g i s f i l e d w i t h an a d m i n i s t r a t i v e agency p u r s u a n t t o § 

41-22-11(a), " [ f ] a i l u r e of the agency t o i s s u e a d e c l a r a t o r y 

r u l i n g on the m e r i t s w i t h i n 45 days of the r e q u e s t f o r such 

r u l i n g s h a l l c o n s t i t u t e a d e n i a l o f the r e q u e s t as w e l l as a 

d e n i a l of the m e r i t s o f the r e q u e s t and s h a l l be s u b j e c t t o 

j u d i c i a l r e v i e w . " In the p r e s e n t case, the 45th day a f t e r the 

f i l i n g o f RCHP-Florence's p e t i t i o n w i t h SHPDA was December 18, 

2010, which was a Saturday. However, § 1-1-4, A l a . Code 1975, 

p r o v i d e s t h a t , i f the l a s t day of a p e r i o d w i t h i n which an a c t 

must be done f a l l s on a Sunday, a l e g a l h o l i d a y as d e f i n e d i n 

§ 1-3-8, A l a . Code 1975, "or a day on which the o f f i c e i n 

which the a c t must be done s h a l l c l o s e as p e r m i t t e d by any law 

8 
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of t h i s s t a t e , the l a s t day a l s o must be e x c l u d e d , and the 

next s u c c e e d i n g s e c u l a r or w o r k i n g day s h a l l be counted as the 

l a s t day w i t h i n which the a c t may be done." Consequently, 

because SHPDA, l i k e many a g e n c i e s o f t h i s S t a t e , i s c l o s e d f o r 

b u s i n e s s on S a t u r d a y , 8 the l a s t day a l l o w e d by § 41-22-11(b) 

f o r the CONRB t o i s s u e an ex p r e s s r u l i n g i n response t o RCHP-

F l o r e n c e ' s p e t i t i o n was Monday, December 20, 2010. 

However, RCHP-Florence argues t h a t the 45-day p e r i o d d i d 

not e x p i r e u n t i l January 19, 2011, because, RCHP-Florence 

says, the agreement extended the 45-day p e r i o d u n t i l January 

19, 2011. Thus, a c c o r d i n g t o RCHP-Florence, i t had 30 days 

from January 19, 2011, t o f i l e a n o t i c e o f a p p e a l , and, i t 

a s s e r t s , i t t i m e l y f i l e d t h a t n o t i c e of appea l on Fe b r u a r y 4, 

2011. We d i s a g r e e . 

S e c t i o n 41-22-11(b) e x p r e s s l y s t a t e s t h a t the " [ f ] a i l u r e 

of the agency t o i s s u e a d e c l a r a t o r y r u l i n g on the m e r i t s 

w i t h i n 45 days of the r e q u e s t f o r such r u l i n g s h a l l c o n s t i t u t e 

a d e n i a l o f the r e q u e s t as w e l l as a d e n i a l o f the m e r i t s of 

the r e q u e s t and s h a l l be s u b j e c t t o j u d i c i a l r e v i e w , " and i t 

8 C f . A l a . Admin. Code (SHPDA), r . 410-1-3-.05 ( e x c l u d i n g 
f i n a l Saturdays from c a l c u l a t i o n s of p e r i o d s e s t a b l i s h e d by 
SHPDA r u l e s ) . 

9 
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c o n t a i n s no language a u t h o r i z i n g e i t h e r an a d m i n i s t r a t i v e 

agency such as the CONRB or the p a r t i e s t o a p r o c e e d i n g 

i n i t i a t e d by the f i l i n g of a p e t i t i o n p u r s u a n t t o § 41-22-

11(a) t o e x t e n d the 45-day p e r i o d by agreement. When the 

l e g i s l a t u r e has i n t e n d e d t o a u t h o r i z e e x t e n s i o n s by agreement 

of p e r i o d s f o r a d m i n i s t r a t i v e a g e n c i e s t o i s s u e e x p r e s s 

r u l i n g s i n response t o p e t i t i o n s or a p p l i c a t i o n s , i t has 

i n c l u d e d language e x p r e s s l y a u t h o r i z i n g such e x t e n s i o n s i n the 

p e r t i n e n t s t a t u t e . See, e.g., § 22-21-275(3), A l a . Code 1975 

( e x p r e s s l y a u t h o r i z i n g SHPDA t o ext e n d the 90-day p e r i o d f o r 

the CONRB t o r u l e on a CON a p p l i c a t i o n f o r a p e r i o d not t o 

exceed 30 days w i t h or w i t h o u t the consent o f the a p p l i c a n t 

and t o e x t e n d t h a t 90-day p e r i o d w i t h o u t l i m i t a t i o n w i t h the 

consent o f the a p p l i c a n t ) . C onsequently, the l e g i s l a t u r e ' s 

o m i t t i n g language from § 41-22-11(b) t h a t would e x p r e s s l y 

a u t h o r i z e e x t e n s i o n s o f the 45-day p e r i o d by agreement c l e a r l y 

and unambiguously e v i d e n c e s the i n t e n t o f the l e g i s l a t u r e not 

to a u t h o r i z e such e x t e n s i o n s . 

"The fundamental r u l e o f s t a t u t o r y c o n s t r u c t i o n 
i s t o a s c e r t a i n and g i v e e f f e c t t o the i n t e n t of the 
l e g i s l a t u r e i n e n a c t i n g the s t a t u t e . Words used i n 
a s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d meaning, and where 
p l a i n language i s used a c o u r t i s bound t o i n t e r p r e t 
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t h a t language t o mean e x a c t l y what i t says. I f the 
language of the s t a t u t e i s unambiguous, then t h e r e 
i s no room f o r j u d i c i a l c o n s t r u c t i o n and the c l e a r l y 
e x p r e s s e d i n t e n t of the l e g i s l a t u r e must be g i v e n 
e f f e c t . T u s c a l o o s a County Comm'n v. Deputy S h e r i f f s '  
Ass'n of T u s c a l o o s a County, 589 So. 2d 687 ( A l a . 
1991)." 

IMED Corp. v. Systems Eng'g A s s o c s . Corp., 602 So. 2d 344, 346 

( A l a . 1992). In the case of § 41-22-11(b), the p l a i n language 

of the s t a t u t e means what i t says — i f an a d m i n i s t r a t i v e 

agency does not i s s u e an e x p r e s s r u l i n g i n response t o a § 41-

22-11(a) p e t i t i o n w i t h i n 45 days, the p e t i t i o n i s d e n i e d on 

the m e r i t s by o p e r a t i o n of law, and t h a t d e n i a l i s s u b j e c t t o 

j u d i c i a l r e v i e w . A c c o r d i n g l y , i n the p r e s e n t case, we conclude 

t h a t the agreement d i d not e x t e n d the 45-day p e r i o d and t h a t , 

t h e r e f o r e , the 45-day p e r i o d e x p i r e d on December 20, 2010. 

In the l e t t e r b r i e f RCHP-Florence f i l e d i n response t o 

our r e q u e s t t h a t the p a r t i e s address the i s s u e whether the 

c i r c u i t c o u r t had j u r i s d i c t i o n over RCHP-Florence's f i r s t 

c l a i m , RCHP-Florence a s s e r t e d t h a t § 41-22-11(b) a u t h o r i z e s 

e x t e n s i o n s o f the 45-day p e r i o d by agreement because, i t s a i d , 

e x t e n s i o n s by agreement of the 45-day p e r i o d are analogous t o 

agreements of the p a r t i e s t o ex t e n d the p e r i o d f o r a t r i a l 

c o u r t t o r u l e on a postjudgment motion p u r s u a n t t o Rule 59.1, 

11 
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A l a . R. C i v . P. However, we do not f i n d an e x t e n s i o n by 

agreement of the 45-day p e r i o d t o be analogous t o an e x t e n s i o n 

by agreement of the p e r i o d f o r a t r i a l c o u r t t o r u l e on a 

postjudgment motion p u r s u a n t t o Rule 59.1 because Rule 59.1 

e x p r e s s l y a u t h o r i z e s an e x t e n s i o n by agreement o f the p e r i o d 

f o r a t r i a l c o u r t t o r u l e on a postjudgment motion, whereas § 

41-22-11(b) does not e x p r e s s l y a u t h o r i z e an e x t e n s i o n by 

agreement of the 45-day p e r i o d . 

In i t s a p p l i c a t i o n f o r r e h e a r i n g and s u p p o r t i n g b r i e f , 

RCHP-Florence has argued (1) t h a t i t was l u l l e d i n t o i n a c t i o n 

by the CONRB's r e q u e s t t h a t i t e n t e r i n t o the agreement and 

t h a t , t h e r e f o r e , the d o c t r i n e of e q u i t a b l e t o l l i n g s h o u l d be 

a p p l i e d so as t o ext e n d the 30-day p e r i o d f o r RCHP-Florence t o 

f i l e i t s n o t i c e of appea l w i t h SHPDA; (2) t h a t , i f t h i s c o u r t 

h o l d s t h a t the 45-day p e r i o d cannot be extended by agreement, 

i t s h o u l d make the a p p l i c a t i o n of t h a t h o l d i n g p r o s p e c t i v e 

o n l y ; (3) t h a t , i f t h i s c o u r t h o l d s t h a t the 45-day p e r i o d 

cannot be extended by agreement, i t w i l l be t h w a r t i n g the 

i n t e n t of § 41-22-11(b) as e v i d e n c e d by the Commentary t o t h a t 

Code s e c t i o n ; (4) t h a t , i f t h i s c o u r t h o l d s t h a t the 45-day 

p e r i o d cannot be extended by agreement, i t w i l l not be g i v i n g 

12 
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the CONRB's i n t e r p r e t a t i o n of § 41-22-11(b) the g r e a t 

d e f e r e n c e i t i s due; 9 and (5) t h a t , because § 41-22-11(b) i s 

s i l e n t r e g a r d i n g whether the 45-day p e r i o d can be extended by 

agreement, t h i s c o u r t s h o u l d l o o k beyond the p l a i n language of 

§ 41-22-11(b) t o determine the i n t e n t o f the l e g i s l a t u r e 

r e g a r d i n g whether the 45-day p e r i o d can be extended by 

agreement. RCHP-Florence c o u l d have p r e s e n t e d a l l o f those 

arguments i n i t s l e t t e r b r i e f , but i t d i d not do so. I n s t e a d , 

i t has p r e s e n t e d those arguments f o r the f i r s t time on 

a p p l i c a t i o n f o r r e h e a r i n g . I t i s w e l l s e t t l e d t h a t an 

a p p e l l a t e c o u r t w i l l not c o n s i d e r arguments made f o r the f i r s t 

time on a p p l i c a t i o n f o r r e h e a r i n g . See, e.g., F o r t James  

O p e r a t i n g Co. v. Stephens, 996 So. 2d 833, 843 ( A l a . 2008) 

("'"The w e l l - s e t t l e d r u l e of [the Alabama a p p e l l a t e c o u r t s ] 

p r e c l u d e s c o n s i d e r a t i o n o f arguments made f o r the f i r s t time 

on r e h e a r i n g . " ' " ( q u o t i n g R i s c o r p , I n c . v. Norman, 915 So. 2d 

1142, 1155 ( A l a . 2005) ( o p i n i o n on a p p l i c a t i o n f o r r e h e a r i n g ) , 

q u o t i n g i n t u r n Water Works & Sewer Bd. of Selma v. Randolph, 

833 So. 2d 604, 608 ( A l a . 2 0 0 2 ) ) ) . T h i s r u l e a p p l i e s even i f 

9 A l t h o u g h the r e c o r d i n d i c a t e s t h a t the CONRB has 
i n f o r m a l l y honored e x t e n s i o n s by agreement of the 45-day 
p e r i o d , RCHP-Florence has not c i t e d a r u l e f o r m a l l y 
promulgated by SHPDA t h a t a u t h o r i z e s such e x t e n s i o n s . 

13 
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the arguments r a i s e d f o r the f i r s t time on a p p l i c a t i o n f o r 

r e h e a r i n g p e r t a i n t o an i m p o r t a n t i s s u e . I d . For example, i n 

F o r t James O p e r a t i n g Co., the supreme c o u r t s t a t e d : 

"Stephens has r a i s e d f o r the f i r s t time on 
a p p l i c a t i o n f o r r e h e a r i n g h i s argument t h a t t h i s 
C o urt misapprehended the s e t o f f p r o v i s i o n i n § 
2 5 - 5 - 5 7 ( c ) ( 3 ) , A l a . Code 1975, by g r a n t i n g F o r t 
James a s e t o f f f o r wages Stephens earned through 
a c t u a l l a b o r , not by way of a 'sympathy' s a l a r y p a i d 
by F o r t James because of Stephens's i n j u r y and 
i n a b i l i t y t o work. '"The w e l l - s e t t l e d r u l e of t h i s 
C o urt p r e c l u d e s c o n s i d e r a t i o n o f arguments made f o r 
the f i r s t time on r e h e a r i n g . " ' R i s c o r p , I n c . v.  
Norman, 915 So. 2d 1142, 1155 ( A l a . 2005) ( o p i n i o n 
on a p p l i c a t i o n f o r r e h e a r i n g ) ( q u o t i n g Water Works  
& Sewer Bd. of Selma v. Randolph, 833 So. 2d 604, 
608 ( A l a . 2 002)). A c c o r d i n g l y , because Stephens  
attempts t o r a i s e t h i s p a r t i c u l a r argument f o r the  
f i r s t time i n h i s a p p l i c a t i o n f o r r e h e a r i n g , we  
cannot c o n s i d e r i t . Because t h i s i s an i m p o r t a n t  
i s s u e i n the area of workers' compensation law t h a t  
does not appear t o have been d e f i n i t i v e l y a d dressed  
by t h i s C o u r t , we w i l l a w a i t a p r o c e e d i n g i n which  
t h i s i s s u e i s b o t h s q u a r e l y b e f o r e t h i s Court f o r  
a d j u d i c a t i o n and a d e q u a t e l y b r i e f e d . " 

996 So. 2d a t 843-44 (emphasis added). A c c o r d i n g l y , because 

the arguments RCHP-Florence makes r e g a r d i n g e x t e n s i o n s by 

agreement of the 45-day p e r i o d i n i t s a p p l i c a t i o n f o r 

r e h e a r i n g and s u p p o r t i n g b r i e f have been r a i s e d f o r the f i r s t 

time on a p p l i c a t i o n f o r r e h e a r i n g , we w i l l not c o n s i d e r them. 

See F o r t James O p e r a t i n g Co., s u p r a . 
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A s s e r t i n g t h a t i t i s an amicus c u r i a e , SHPDA has f i l e d a 

b r i e f i n support of RCHP-Florence's a p p l i c a t i o n f o r r e h e a r i n g 

i n which SHPDA argues (1) t h a t i t s i n t e r p r e t i n g § 41-22-11(b) 

as a u t h o r i z i n g e x t e n s i o n s by agreement of the 45-day p e r i o d i s 

re a s o n a b l e and s h o u l d be g i v e n d e f e r e n c e by t h i s c o u r t , 1 0 (2) 

1 0 A l t h o u g h the r e c o r d i n d i c a t e s t h a t the CONRB has 
i n f o r m a l l y honored e x t e n s i o n s by agreement of the 45-day 
p e r i o d , SHPDA has not c i t e d a r u l e i t has f o r m a l l y promulgated 
t h a t a u t h o r i z e s e x t e n s i o n s by agreement of the 45-day p e r i o d . 
SHPDA's r u l e r e g a r d i n g § 41-22-11 does not c o n t a i n such an 
a u t h o r i z a t i o n . That r u l e s t a t e s : 

"(1) The CON Review Board may i s s u e d e c l a r a t o r y 
r u l i n g s t o any pe r s o n s u b s t a n t i a l l y a f f e c t e d by a 
r u l e , w i t h r e s p e c t t o the v a l i d i t y of the r u l e , or 
w i t h r e s p e c t t o the a p p l i c a b i l i t y t o any p e r s o n , 
p r o p e r t y , or s t a t e of f a c t s o f any r u l e or s t a t u t e 
e n f o r c e a b l e by the s t a t e agency, or w i t h r e s p e c t t o 
the meaning and scope of any or d e r of the s t a t e 
agency. Such r u l i n g s s h a l l be i s s u e d p r o v i d e d : 

"(a) the p e t i t i o n e r makes h i s r e q u e s t i n 
w r i t i n g no l a t e r than f o u r t e e n (14) days p r i o r 
t o the r e g u l a r l y s c h e d u l e d meeting of the CON 
Review Board; and 

"(b) the p e t i t i o n e r shows t h a t he i s 
s u b s t a n t i a l l y a f f e c t e d by the r u l e i n q u e s t i o n ; 
and 

"(c) s u f f i c i e n t f a c t s are s u p p l i e d i n the 
r e q u e s t t o p e r m i t the C e r t i f i c a t e of Need 
Review Board t o make a v a l i d d e t e r m i n a t i o n ; and 

"(d) the r e q u e s t a r i s e s from an a c t u a l q u e s t i o n 
or c o n t r o v e r s y . 
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t h a t i t s i n t e r p r e t i n g § 41-22-11(b) as a u t h o r i z i n g e x t e n s i o n s 

by agreement o f the 45-day p e r i o d f u r t h e r s the purposes of the 

Alabama A d m i n i s t r a t i v e Procedure A c t , § 41-22-1 e t seq., A l a . 

Code 1975, and (3) t h a t i n t e r p r e t i n g § 41-22-11(b) as not 

a u t h o r i z i n g e x t e n s i o n s by agreement of the 45-day p e r i o d w i l l 

have a n e g a t i v e impact on o t h e r a d m i n i s t r a t i v e a g e n c i e s . Helen 

K e l l e r argues t h a t SHPDA cannot be an amicus c u r i a e i n t h i s 

mandamus p r o c e e d i n g because i t i s a p a r t y t o RCHP-Florence's 

a c t i o n i n the c i r c u i t c o u r t . 1 1 However, we need not determine 

whether SHPDA i s a p a r t y or an amicus c u r i a e i n t h i s mandamus 

p r o c e e d i n g because we cannot c o n s i d e r i t s arguments r e g a r d l e s s 

of whether i t i s a p a r t y or an amicus c u r i a e . I f i t i s a 

p a r t y , we are p r e c l u d e d from c o n s i d e r i n g i t s arguments because 

i t has r a i s e d them f o r the f i r s t time on a p p l i c a t i o n f o r 

r e h e a r i n g . See F o r t James O p e r a t i n g Co., su p r a . On the o t h e r 

hand, i f i t i s an amicus c u r i a e , we cannot c o n s i d e r i t s 

arguments because they were not t i m e l y r a i s e d by RCHP-

"(2) Such r u l i n g s w i l l be made i n accordance w i t h 
the Alabama A d m i n i s t r a t i v e Procedure A c t , Code of 

A l a . 1975, § 41-22-11." 

A l a . Admin. Code (SHPDA), r . 410-1-9-.01. 
1 1See supra note 7 and accompanying t e x t . 
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F l o r e n c e . See L l o y d Noland Hosp. v. Durham, 906 So. 2d 157, 

173 n. 4 ( A l a . 2005) ( d e c l i n i n g t o c o n s i d e r an amicus c u r i a e ' s 

arguments i n s o f a r as they d i f f e r e d from the a p p e l l a n t ' s 

arguments). A c c o r d i n g l y , we w i l l not c o n s i d e r SHPDA's 

arguments. 

Because we conclude t h a t § 41-22-11(b) does not a u t h o r i z e 

e x t e n s i o n s by agreement o f the 45-day p e r i o d and because the 

CONRB d i d not i s s u e an ex p r e s s r u l i n g i n response t o RCHP-

F l o r e n c e ' s p e t i t i o n on or b e f o r e December 20, 2010, RCHP-

F l o r e n c e ' s p e t i t i o n was d e n i e d by o p e r a t i o n o f law on December 

20, 2010, see § 41-22-11(b), and the 30-day p e r i o d f o r RCHP-

F l o r e n c e t o f i l e a n o t i c e o f ap p e a l w i t h SHPDA began t o run on 

December 21, 2010. See Noland H e a l t h S e r v s . , I n c . v. S t a t e  

H e a l t h P l a n n i n g & Dev. Agency, sup r a . That 30-day p e r i o d 

e x p i r e d on January 19, 2011, and RCHP-Florence d i d not f i l e 

i t s n o t i c e of ap p e a l w i t h SHPDA u n t i l F e b r u a r y 4, 2011. 

Consequently, RCHP-Florence's n o t i c e of appeal was u n t i m e l y 

f i l e d , and, t h u s , RCHP-Florence's f i r s t c l a i m d i d not invo k e 

the j u r i s d i c t i o n of the c i r c u i t c o u r t . See Krawczyk v. S t a t e  

Dep't of Pub. S a f e t y , s u p r a . 
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RCHP-Florence a l s o argues t h a t , even i f i t s f i r s t c l a i m 

f a i l e d t o i n v o k e the c i r c u i t c o u r t ' s j u r i s d i c t i o n , i t s second 

c l a i m , which s t a t e d a c l a i m f o r a d e c l a r a t o r y r u l i n g by the 

c i r c u i t c o u r t p u r s u a n t t o § 41-22-10 and the D e c l a r a t o r y 

Judgment A c t , and i t s t h i r d c l a i m , which s t a t e d a c l a i m f o r an 

i n j u n c t i o n t o be i s s u e d by the c i r c u i t c o u r t p u r s u a n t t o § 22-

21-276(a), i n v o k e d the j u r i s d i c t i o n of the c i r c u i t c o u r t . 

However, we d i s a g r e e . 

S e c t i o n 41-22-11(b) p r o v i d e s t h a t the f a i l u r e o f the 

a d m i n i s t r a t i v e agency t o i s s u e an e x p r e s s r u l i n g i n response 

t o a § 41-22-11(a) p e t i t i o n w i t h i n the 45-day p e r i o d " s h a l l 

c o n s t i t u t e ... a d e n i a l of the m e r i t s of the [ p e t i t i o n ] and 

s h a l l be s u b j e c t t o j u d i c i a l r e v i e w . " (Emphasis added.) I t 

a l s o p r o v i d e s , i n p e r t i n e n t p a r t : 

"A d e c l a r a t o r y r u l i n g i s b i n d i n g on the agency and 
the person r e q u e s t i n g i t u n l e s s i t i s a l t e r e d or s e t  
a s i d e by a c o u r t i n a p r o p e r p r o c e e d i n g . Such 
r u l i n g s are s u b j e c t t o r e v i e w i n the C i r c u i t C ourt 
of Montgomery County ... i n the manner p r o v i d e d i n  
S e c t i o n 41-22-20 f o r the r e v i e w of d e c i s i o n s i n  
c o n t e s t e d c a s e s . " 

(Emphasis added.) 

Moreover, § 4 1 - 2 2 - 2 0 ( j ) , A l a . Code 1975, p r o v i d e s , i n 

p e r t i n e n t p a r t , t h a t " [ t ] h e r e v i e w s h a l l be conducted by the 
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c o u r t w i t h o u t a j u r y and, except as h e r e i n p r o v i d e d , s h a l l i n 

the r e v i e w of c o n t e s t e d cases be c o n f i n e d t o the r e c o r d and 

the a d d i t i o n s t h e r e t o as may be made under s u b s e c t i o n (I) of 

t h i s s e c t i o n . " Furthermore, § 41-22-20(k), A l a . Code 1975, 

p r o v i d e s : 

"[T]he agency o r d e r s h a l l be taken as prima f a c i e 
j u s t and r e a s o n a b l e and the c o u r t s h a l l not 
s u b s t i t u t e i t s judgment f o r t h a t of the agency as t o 
the weight of the ev i d e n c e on q u e s t i o n s o f f a c t , 
e x c e p t where o t h e r w i s e a u t h o r i z e d by s t a t u t e . The 
c o u r t may a f f i r m the agency a c t i o n or remand the 
case t o the agency f o r t a k i n g a d d i t i o n a l t e s t i m o n y 
and e v i d e n c e or f o r f u r t h e r p r o c e e d i n g s . The c o u r t 
may r e v e r s e or modif y the d e c i s i o n or g r a n t o t h e r 
a p p r o p r i a t e r e l i e f from the agency a c t i o n , e q u i t a b l e 
or l e g a l , i n c l u d i n g d e c l a r a t o r y r e l i e f , i f the c o u r t 
f i n d s t h a t the agency a c t i o n i s due t o be s e t a s i d e 
or m o d i f i e d under s t a n d a r d s s e t f o r t h i n ap p e a l or 
re v i e w s t a t u t e s a p p l i c a b l e t o t h a t agency or i f 
s u b s t a n t i a l r i g h t s of the p e t i t i o n e r have been 
p r e j u d i c e d because the agency a c t i o n i s any one or 
more of the f o l l o w i n g : 

"(1) In v i o l a t i o n of c o n s t i t u t i o n a l or 
s t a t u t o r y p r o v i s i o n s ; 

"(2) In excess o f the s t a t u t o r y a u t h o r i t y 
of the agency; 

"(3) In v i o l a t i o n o f any p e r t i n e n t agency 

r u l e ; 

"(4) Made upon u n l a w f u l p r o c e d u r e ; 

"(5) A f f e c t e d by o t h e r e r r o r o f law; 
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Unreasonable, a r b i t r a r y , or 
c h a r a c t e r i z e d by an abuse o f 

d i s c r e t i o n or a c l e a r l y unwarranted e x e r c i s e of 
d i s c r e t i o n . " 

RCHP-Florence's a r g u i n g t h a t i t s second and t h i r d c l a i m s 

i n d e p e n d e n t l y i n v o k e d the c i r c u i t c o u r t ' s j u r i s d i c t i o n i s 

tantamount t o a r g u i n g t h a t RCHP-Florence i s e n t i t l e d t o seek 

a new a d j u d i c a t i o n by the c i r c u i t c o u r t of the same i s s u e t h a t 

was d e c i d e d on the m e r i t s by the CONRB i n s t e a d of s e e k i n g 

j u d i c i a l r e v i e w of the CONRB's d e c i s i o n i n accordance w i t h §§ 

41-22-11(b) and 41-22-20. The language i n § 41-22-11(b) 

s t a t i n g t h a t a f a i l u r e o f the a d m i n i s t r a t i v e agency t o i s s u e 

an e x p r e s s r u l i n g i n response t o a § 41-22-11(a) p e t i t i o n 

w i t h i n the 45-day p e r i o d c o n s t i t u t e s a d e n i a l of the p e t i t i o n 

on the m e r i t s , t h a t such a d e n i a l on the m e r i t s i s s u b j e c t t o 

j u d i c i a l r e v i e w , and t h a t such a d e n i a l on the m e r i t s i s 

b i n d i n g on the a d m i n i s t r a t i v e agency and the a p p l i c a n t u n l e s s 

i t i s a l t e r e d by the c i r c u i t c o u r t i n a p r o c e e d i n g s e e k i n g 

j u d i c i a l r e v i e w i n accordance w i t h § 41-22-20 i n d i c a t e s t h a t , 

once RCHP-Florence sought a d e c l a r a t o r y r u l i n g from the CONRB 

pur s u a n t t o § 41-22-11(a) and i t s p e t i t i o n was d e n i e d on the 
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m e r i t s by the f a i l u r e of the CONRB t o i s s u e an ex p r e s s r u l i n g 

i n response t o the p e t i t i o n w i t h i n the 45-day p e r i o d , RCHP-

F l o r e n c e ' s o n l y r e c o u r s e was t o seek j u d i c i a l r e v i e w of the 

CONRB's d e c i s i o n i n accordance w i t h § 41-22-20. 

RCHP-Florence argues t h a t , a l t h o u g h s e e k i n g j u d i c i a l 

r e v i e w would have been i t s o n l y r e c o u r s e i f the CONRB had 

i s s u e d an ex p r e s s r u l i n g i n response t o i t s § 41-22-11(a) 

p e t i t i o n w i t h i n the 45-day p e r i o d , i t i s e n t i t l e d t o seek a 

new a d j u d i c a t i o n by the c i r c u i t c o u r t of the i s s u e i t s § 41-

22-11(a) p e t i t i o n p r e s e n t e d t o the CONRB because, i t says, i t s 

§ 41-22-11(a) p e t i t i o n was d e n i e d by o p e r a t i o n o f law r a t h e r 

than by an ex p r e s s r u l i n g . I t i s w e l l s e t t l e d t h a t , when the 

a d m i n i s t r a t i v e agency i s s u e s an ex p r e s s r u l i n g d e n y i ng a § 41-

22-11(a) p e t i t i o n w i t h i n the 45-day p e r i o d , the p e t i t i o n e r ' s 

o n l y r e c o u r s e i s j u d i c i a l r e v i e w p u r s u a n t t o § 41-22-20. See, 

e.g., S t a t e P e r s . Bd. v. W a l l a c e , 659 So. 2d 683, 686 ( A l a . 

C i v . App. 1995) ("[The p e t i t i o n e r ' s ] o n l y r e c o u r s e , a f t e r 

r e q u e s t i n g t h a t [the a d m i n i s t r a t i v e agency] i s s u e a 

d e c l a r a t o r y r u l i n g p u r s u a n t t o § 41-22-11, was an ap p e a l t o 

the C i r c u i t C ourt of Montgomery County f o r a j u d i c i a l r e v i e w 

of the d e c l a r a t o r y r u l i n g i s s u e d by [the a d m i n i s t r a t i v e 
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a g e n c y ] . " ) . However, the p a r t i e s have not c i t e d a case i n 

which an a p p e l l a t e c o u r t has s q u a r e l y d e c i d e d the s p e c i f i c 

i s s u e whether a p e t i t i o n e r i s e n t i t l e d t o seek a new 

a d j u d i c a t i o n by the c i r c u i t c o u r t o f the i s s u e p r e s e n t e d t o 

the a d m i n i s t r a t i v e agency i f the p e t i t i o n e r ' s § 41-22-11(a) 

p e t i t i o n has been d e n i e d by o p e r a t i o n of law r a t h e r than by 

e x p r e s s r u l i n g . 

As s upport f o r i t s argument t h a t , because i t s § 41-22-

11(a) p e t i t i o n was d e n i e d by o p e r a t i o n of law, i t i s e n t i t l e d 

t o seek a new a d j u d i c a t i o n by the c i r c u i t c o u r t of the same 

i s s u e i t s § 41-22-11(a) p e t i t i o n r a i s e d b e f o r e the CONRB, 

RCHP-Florence c i t e s d i c t a i n two c a s e s , S t u a r t v. H i s t o r i c  

Warehouse, I n c . , 505 So. 2d 298 ( A l a . 1986) ( o v e r r u l e d by  

Alabama C e l l u l a r S e r v i c e , I n c . v. Sizemore, 565 So. 2d 199 

( A l a . 1990)), and Alabama S t a t e P e r s o n n e l Board v. B r a s h e a r s , 

575 So. 2d 1149 ( A l a . C i v . App. 1991) . In S t u a r t , the 

p e t i t i o n e r s sought a d e c l a r a t o r y r u l i n g and the i s s u a n c e of an 

i n j u n c t i o n by the c i r c u i t c o u r t p u r s u a n t t o § 41-22-10 w i t h o u t 

f i r s t s e e k i n g a d e c l a r a t o r y r u l i n g by the p e r t i n e n t 

a d m i n i s t r a t i v e agency p u r s u a n t t o § 41-22-11(a). The c i r c u i t 

c o u r t d i s m i s s e d the p e t i t i o n e r s ' a c t i o n on the ground t h a t 
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they had f a i l e d t o exhaust t h e i r a d m i n i s t r a t i v e remedies, and 

the p e t i t i o n e r s appealed. On a p p e a l , the s o l e i s s u e b e f o r e the 

supreme c o u r t was "whether a l i t i g a n t i s r e q u i r e d t o seek a 

d e c l a r a t o r y r u l i n g by a s t a t e agency under § 41-22-11, Code of 

1975, b e f o r e he may ask f o r a d e c l a r a t o r y judgment i n the 

c i r c u i t c o u r t under § 41-22-10, Code of 1975." 505 So. 2d a t 

300. H o l d i n g t h a t a p e t i t i o n e r d i d i n d e e d have t o seek a 

d e c l a r a t o r y r u l i n g by the a d m i n i s t r a t i v e agency p u r s u a n t t o § 

41-22-11(a) as a p r e r e q u i s i t e t o s e e k i n g a d e c l a r a t o r y r u l i n g 

by the c i r c u i t c o u r t p u r s u a n t t o § 41-22-10, the supreme c o u r t 

s t a t e d i n d i c t a t h a t " i f the agency f a i l s t o i s s u e [an 

expre s s ] r u l i n g , the p e t i t i o n e r may r e s o r t , as p r o v i d e d i n § 

41-22-10, t o an a c t i o n f o r a d e c l a r a t o r y judgment i n the 

c i r c u i t c o u r t . " 505 So. 2d a t 302. However, S t u a r t was 

o v e r r u l e d by Alabama C e l l u l a r S e r v i c e , I n c . v. Sizemore, 565 

So. 2d 199 ( A l a . 1990), which h e l d t h a t a p e t i t i o n e r i s not 

r e q u i r e d t o seek a d e c l a r a t o r y r u l i n g by the p e r t i n e n t 

a d m i n i s t r a t i v e agency p u r s u a n t t o § 41-22-11(a) as a 

p r e r e q u i s i t e t o s e e k i n g a d e c l a r a t o r y r u l i n g by the c i r c u i t 

c o u r t p u r s u a n t t o § 41-22-10. In d i c t a , the Sizemore c o u r t 

s t a t e d t h a t , i f a p e t i t i o n e r e l e c t s t o seek a d e c l a r a t o r y 
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r u l i n g from the p e r t i n e n t a d m i n i s t r a t i v e agency p u r s u a n t t o § 

41-22-11(a), " [ t ] h e f a i l u r e of the agency t o a c t w i t h i n 45 

days of the r e q u e s t c o n s t i t u t e s a d e n i a l of the m e r i t s of  

[the] r e q u e s t and i s s u b j e c t t o j u d i c i a l r e v i e w . " 565 So. 2d 

a t 204 (emphasis added). 

In B r a s h e a r s , s u p r a , the p e t i t i o n e r s sought a d e c l a r a t o r y 

r u l i n g from the p e r t i n e n t a d m i n i s t r a t i v e agency p u r s u a n t t o § 

41-22-11(a), and, w i t h i n the 45-day p e r i o d , the a d m i n i s t r a t i v e 

agency i s s u e d an e x p r e s s r u l i n g d e n y i ng t h e i r p e t i t i o n on the 

ground t h a t i t was not t i m e l y f i l e d . The p e t i t i o n e r s then 

t i m e l y f i l e d a n o t i c e of a p p e a l w i t h the a d m i n i s t r a t i v e agency 

p u r s u a n t t o § 41-22-20 and f i l e d a p e t i t i o n w i t h the c i r c u i t 

c o u r t s e e k i n g a d e c l a r a t o r y r u l i n g p u r s u a n t t o § 41-22-10 and 

the D e c l a r a t o r y Judgment A c t . The c i r c u i t c o u r t g r a n t e d the 

p e t i t i o n e r s the d e c l a r a t o r y r e l i e f t hey had sought. The 

a d m i n i s t r a t i v e agency appealed and argued t h a t the c i r c u i t 

c o u r t had e r r e d i n f a i l i n g t o adhere t o the s t a n d a r d of r e v i e w 

s p e c i f i e d by § 41-22-20 f o r appeals from adverse d e c i s i o n s o f 

a d m i n i s t r a t i v e a g e n c i e s . The p e t i t i o n e r s argued t h a t , because 

the a d m i n i s t r a t i v e agency had based i t s d e n i a l o f t h e i r 

p e t i t i o n on the ground t h a t i t was not t i m e l y f i l e d , t hey were 
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e n t i t l e d t o seek a d e c l a r a t o r y r u l i n g by the c i r c u i t c o u r t 

p u r s u a n t t o § 41-22-10. R e v e r s i n g the judgment of the c i r c u i t 

c o u r t , t h i s c o u r t h e l d t h a t , because the p e t i t i o n e r s had 

sought a d e c l a r a t o r y r u l i n g by the a d m i n i s t r a t i v e agency 

p u r s u a n t t o § 41-22-11(a), the c i r c u i t c o u r t was l i m i t e d t o 

r e v i e w i n g the d e c i s i o n o f the a d m i n i s t r a t i v e agency i n 

accordance w i t h the s t a n d a r d o f r e v i e w s p e c i f i e d by § 41-22¬

20. In o b i t e r d i c t u m , t h i s c o u r t s t a t e d t h a t , " [ i ] f the 

[ a d m i n i s t r a t i v e agency] had done n o t h i n g w i t h i n [the 45-day 

p e r i o d i n response t o the p e t i t i o n e r s ' § 41-22-11(a) 

p e t i t i o n ] , then c l e a r l y t h e r e would be n o t h i n g f o r the c i r c u i t 

c o u r t t o r e v i e w , and the [ p e t i t i o n e r s ] c o u l d have r e s o r t e d t o 

§ 41-22-10." 575 So. 2d a t 1151. Because, i n B r a s h e a r s , t h i s 

c o u r t d i d not have b e f o r e i t a f a c t s i t u a t i o n i n which the 

a d m i n i s t r a t i v e agency had f a i l e d t o i s s u e an e x p r e s s r u l i n g i n 

response t o a § 41-22-11(a) p e t i t i o n w i t h i n the 45-day p e r i o d , 

the quoted sentence does not c o n s t i t u t e p a r t of t h i s c o u r t ' s 

h o l d i n g i n B r a s h e a r s ; i t c o n s t i t u t e s mere o b i t e r d i c t u m t h a t 

i s not b i n d i n g on t h i s c o u r t . See, e.g., W i l k i n s o n v. Rowe, 

266 A l a . 675, 680, 98 So. 2d 435, 440 (1957) ( o p i n i o n on 

a p p l i c a t i o n f o r r e h e a r i n g ) ("If we were t o e x p r e s s an o p i n i o n 
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based on f a c t s not shown by the r e c o r d i n t h i s case, t h a t 

o p i n i o n would be d i c t a and would not be b i n d i n g i n subsequent 

c a s e s . " ) . 

Moreover, t h a t o b i t e r d i c t u m i s erroneous i n s t a t i n g 

t h a t , i f the a d m i n i s t r a t i v e agency had done n o t h i n g w i t h i n the 

45-day p e r i o d , t h e r e would be n o t h i n g f o r the c i r c u i t c o u r t t o 

r e v i e w . F i r s t , § 41-22-11(b) e x p r e s s l y p r o v i d e s t h a t the 

f a i l u r e of the a d m i n i s t r a t i v e agency t o i s s u e an e x p r e s s 

r u l i n g w i t h i n the 45-day p e r i o d c o n s t i t u t e s a d e n i a l of a § 

41-22-11(a) p e t i t i o n on the m e r i t s t h a t i s s u b j e c t t o j u d i c i a l 

r e v i e w . Second, § 4 1 - 2 2 - 2 0 ( I ) , A l a . Code 1975, 1 2 a u t h o r i z e s the 

c i r c u i t c o u r t t o remand the m a t ter t o the a d m i n i s t r a t i v e 

agency f o r f u r t h e r p r o c e e d i n g s i f the c i r c u i t c o u r t f i n d s t h a t 

1 2 S e c t i o n 41-22-20(i) p r o v i d e s , i n p a r t : 

" I f , b e f o r e the date s e t f o r h e a r i n g a p e t i t i o n f o r 
j u d i c i a l r e v i e w of agency a c t i o n i n a c o n t e s t e d 
case, i t i s shown t o the s a t i s f a c t i o n of the c o u r t 
t h a t a d d i t i o n a l e v i d e n c e i s m a t e r i a l and t h a t t h e r e 
were good reasons f o r f a i l u r e t o p r e s e n t i t i n the 
c o n t e s t e d case p r o c e e d i n g b e f o r e the agency, the 
c o u r t may remand t o the agency and o r d e r t h a t the 
a d d i t i o n a l e v i d e n c e be t aken b e f o r e the agency upon 
c o n d i t i o n s d e termined by the c o u r t . The agency may 
m odify i t s f i n d i n g s and d e c i s i o n i n the case by 
reason of the a d d i t i o n a l e v i d e n c e and s h a l l f i l e 
t h a t e v i d e n c e and any m o d i f i c a t i o n , new f i n d i n g s , or 
d e c i s i o n w i t h the r e v i e w i n g c o u r t and m a i l c o p i e s o f 
the new f i n d i n g s , or d e c i s i o n t o a l l p a r t i e s . " 
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a d d i t i o n a l e v i d e n c e i s m a t e r i a l and t h a t t h e r e were good 

reasons f o r the f a i l u r e t o p r e s e n t i t t o the a d m i n i s t r a t i v e 

agency p r e v i o u s l y . T h i r d , § 41-22-20(k) p r o v i d e s t h a t , i n 

r e v i e w i n g the d e c i s i o n o f an a d m i n i s t r a t i v e agency, the 

c i r c u i t c o u r t "may ... remand the case t o the agency f o r 

t a k i n g a d d i t i o n a l t e s t i m o n y and e v i d e n c e or f o r f u r t h e r 

p r o c e e d i n g s . " Thus, an a d m i n i s t r a t i v e agency's f a i l u r e t o 

i s s u e an exp r e s s r u l i n g i n response t o a § 41-22-11(a) 

p e t i t i o n w i t h i n the 45-day p e r i o d does not mean t h a t t h e r e 

would be n o t h i n g f o r the c i r c u i t c o u r t t o r e v i e w p u r s u a n t t o 

§ 41-22-20. 

A l t h o u g h t h i s c o u r t d i d not address the s p e c i f i c i s s u e 

whether the d e n i a l of a p e t i t i o n e r ' s § 41-22-11(a) p e t i t i o n by 

o p e r a t i o n of law r a t h e r than by e x p r e s s r u l i n g w i t h i n the 45-

day p e r i o d e n t i t l e s the p e t i t i o n e r t o seek a new a d j u d i c a t i o n 

by the c i r c u i t c o u r t p u r s u a n t t o § 41-22-10 i n Auburn M e d i c a l  

C e n t e r , I n c . v. S t a t e H e a l t h P l a n n i n g & Development Agency, 

814 So. 2d 263 ( A l a . C i v . App. 2001) ("Auburn I I " ) , our 

h o l d i n g i n t h a t case n e c e s s a r i l y e s t a b l i s h e s t h a t a d e n i a l of 

a § 41-22-11(a) p e t i t i o n by o p e r a t i o n of law does not e n t i t l e 

a p e t i t i o n e r t o seek a new a d j u d i c a t i o n by the c i r c u i t c o u r t . 
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In t h a t case, Auburn M e d i c a l Center f i l e d a § 41-22-11(a) 

p e t i t i o n w i t h SHPDA s e e k i n g a d e c l a r a t o r y r u l i n g by the CONRB 

b e f o r e the e f f e c t i v e date of A c t No. 98-341, A l a . A c t s 1998, 

which amended § 22-21-275, A l a . Code 1975, t o p r o v i d e t h a t a 

p a r t y a g g r i e v e d by a d e c i s i o n by SHPDA i s not r e q u i r e d t o 

re q u e s t r e c o n s i d e r a t i o n or a f a i r h e a r i n g b e f o r e s e e k i n g 

j u d i c i a l r e v i e w of t h a t d e c i s i o n p u r s u a n t t o § 41-22-20. A f t e r 

i t s § 41-22-11(a) p e t i t i o n was d e n i e d , Auburn M e d i c a l Center 

sought j u d i c i a l r e v i e w of the d e n i a l p u r s u a n t t o § 41-22-20 

w i t h o u t r e q u e s t i n g a f a i r h e a r i n g , which was a p r e r e q u i s i t e t o 

s e e k i n g j u d i c i a l r e v i e w of the d e n i a l of a § 41-22-11(a) 

p e t i t i o n b e f o r e the a d o p t i o n of A c t No. 98-341. The c i r c u i t 

c o u r t d i s m i s s e d Auburn M e d i c a l C e n t e r ' s a c t i o n on the ground 

t h a t i t had f a i l e d t o exhaust i t s a d m i n i s t r a t i v e remedies by 

r e q u e s t i n g a f a i r h e a r i n g , and Auburn M e d i c a l Center appealed. 

In a d e c i s i o n d e l i v e r e d i n 2000, i . e . , Auburn M e d i c a l C e n t e r ,  

Inc . v. S t a t e H e a l t h P l a n n i n g & Development Agency, 814 So. 2d 

258, 260 ( A l a . C i v . App. 2000) ("Auburn I " ) , t h i s c o u r t h e l d 

t h a t A c t No. 98-341 s h o u l d be a p p l i e d r e t r o a c t i v e l y t o Auburn 

M e d i c a l C e n t e r ' s § 41-22-11(a) p e t i t i o n and r e v e r s e d the 

judgment of the c i r c u i t c o u r t ; however, i n a d e c i s i o n 
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d e l i v e r e d i n 2001, Ex p a r t e E a s t Alabama H e a l t h Care 

A u t h o r i t y , 814 So. 2d 260, 263 ( A l a . 2001), the supreme c o u r t 

h e l d t h a t A c t No. 98-341 c o u l d not be a p p l i e d r e t r o a c t i v e l y t o 

Auburn M e d i c a l C e n t e r ' s § 41-22-11(a) p e t i t i o n , r e v e r s e d t h i s 

c o u r t ' s d e c i s i o n i n Auburn I , and remanded the cause t o t h i s 

c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h the supreme 

c o u r t ' s o p i n i o n . On remand, Auburn M e d i c a l C e nter argued t h a t 

the d e n i a l of i t s § 41-22-11(a) p e t i t i o n was by o p e r a t i o n of 

law due t o the f a i l u r e of the CONRB t o i s s u e an e x p r e s s r u l i n g 

w i t h i n the 45-day p e r i o d and t h a t , t h e r e f o r e , Auburn M e d i c a l 

C e n ter was e n t i t l e d t o j u d i c i a l r e v i e w of t h a t d e n i a l by the 

c i r c u i t c o u r t p u r s u a n t t o the p r o v i s i o n of § 41-22-11(b) 

s t a t i n g t h a t a d e n i a l of a § 41-22-11(a) p e t i t i o n by o p e r a t i o n 

of law was s u b j e c t t o j u d i c i a l r e v i e w . In the a l t e r n a t i v e , 

Auburn M e d i c a l Center argued t h a t i t was e n t i t l e d t o j u d i c i a l 

r e v i e w of the d e n i a l of i t s § 41-22-11(a) p e t i t i o n by the 

c i r c u i t c o u r t based on § 41-22-10. In Auburn I I , t h i s c o u r t 

r e j e c t e d b o t h arguments, s t a t i n g : 

"Whether [the d e n i a l of Auburn M e d i c a l C e n t e r ' s § 
41-22-11(a) p e t i t i o n ] was an a f f i r m a t i v e a c t or was 
merely a d e n i a l by o p e r a t i o n of law i s 
i n c o n s e q u e n t i a l . Auburn M e d i c a l Center d i d not 
r e q u e s t r e v i e w by a f a i r - h e a r i n g o f f i c e r , the f i n a l 
r e v i e w p r o c e s s f o r SHPDA. Because the f a i r - h e a r i n g 
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o f f i c e r , the i n d i v i d u a l r e s p o n s i b l e f o r the f i n a l 
r e v i e w p r o c e s s , never r u l e d on the p e t i t i o n , t h a t 
p r o v i s i o n of § 41-22-11(b) p r o v i d i n g f o r j u d i c i a l 
r e v i e w has not been i m p l i c a t e d , and Auburn M e d i c a l 
Center i s not e n t i t l e d t o j u d i c i a l r e v i e w of the 
CONRB's d e n i a l of i t s p e t i t i o n . 

"Auburn M e d i c a l Center argues a l t e r n a t i v e l y t h a t 
§ 41-22-10 p r o v i d e s j u d i c i a l r e v i e w of the CONRB's 
d e c i s i o n . We d i s a g r e e . Auburn M e d i c a l Center sought 
d e c l a r a t o r y r e l i e f w i t h SHPDA pu r s u a n t t o § 
41-22-11, r a t h e r than s e e k i n g d e c l a r a t o r y r e l i e f i n 
the c i r c u i t c o u r t p u r s u a n t t o § 41-22-10. Auburn  
M e d i c a l Center i s not e n t i t l e d t o seek r e l i e f  
p u r s u a n t § 41-22-10 once i t d e c i d e d t o pr o c e e d under  
§ 41-22-11. Alabama C e l l u l a r Serv., I n c . v.  
Sizemore, 565 So. 2d 199 ( A l a . 1990); S t a t e  
P e r s o n n e l Bd. v. W a l l a c e , 659 So. 2d 683 ( A l a . C i v . 
App. 1995); and Alabama S t a t e P e r s o n n e l Bd. v.  
B r a s h e a r s , 575 So. 2d 1149 ( A l a . C i v . App. 1991)." 

814 So. 2d a t 265 (emphasis added). 

Thus, t h i s c o u r t h e l d i n Auburn I I t h a t a p e t i t i o n e r who 

was c o m p l e t e l y f o r e c l o s e d from s e e k i n g j u d i c i a l r e v i e w 

p u r s u a n t t o §§ 41-22-11(b) and 41-22-20 by i t s f a i l u r e t o 

r e q u e s t a f a i r h e a r i n g was n o n e t h e l e s s p r e c l u d e d from s e e k i n g 

r e l i e f from the c i r c u i t c o u r t p u r s u a n t t o § 41-22-10 because 

of i t s p r e v i o u s e l e c t i o n t o seek r e l i e f from the 

a d m i n i s t r a t i v e agency p u r s u a n t t o § 41-22-11(a). I f a 

p e t i t i o n e r who i s c o m p l e t e l y f o r e c l o s e d from s e e k i n g j u d i c i a l 

r e v i e w , p u r s u a n t t o §§ 41-22-11(b) and 41-22-20, of the d e n i a l 

of h i s , h er, or i t s § 41-22-11(a) p e t i t i o n i s n o n e t h e l e s s 
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p r e c l u d e d from s e e k i n g r e l i e f from the c i r c u i t c o u r t p u r s u a n t 

t o § 41-22-10, then, a f o r t i o r i , a p e t i t i o n e r who has e l e c t e d 

t o seek r e l i e f from the a d m i n i s t r a t i v e agency p u r s u a n t t o § 

41-22-11(a) i s not e n t i t l e d t o seek r e l i e f from the c i r c u i t 

c o u r t p u r s u a n t t o § 41-22-10 merely because the d e n i a l of h i s , 

her, or i t s § 41-22-11(a) p e t i t i o n was by o p e r a t i o n of law 

r a t h e r than by the a d m i n i s t r a t i v e agency's i s s u i n g an e x p r e s s 

r u l i n g w i t h i n the 45-day p e r i o d . 

Moreover, a l t h o u g h t h i s c o u r t i n Auburn I I d i d not 

address the s p e c i f i c i s s u e whether a d e n i a l by o p e r a t i o n of 

law of a § 41-22-11(a) p e t i t i o n e n t i t l e s a p e t i t i o n e r t o seek 

a new d e c l a r a t o r y r u l i n g by the c i r c u i t c o u r t p u r s u a n t t o § 

41-22-10, the h o l d i n g i n t h a t case i s n o n e t h e l e s s d i s p o s i t i v e 

r e g a r d i n g the i s s u e whether the d e n i a l by o p e r a t i o n of law of 

RCHP-Florence's § 41-22-11(a) p e t i t i o n e n t i t l e s i t t o seek a 

new a d j u d i c a t i o n by the c i r c u i t c o u r t p u r s u a n t t o § 41-22-10 

because RCHP-Florence's s i t u a t i o n i s analogous t o Auburn 

M e d i c a l C e n t e r ' s s i t u a t i o n i n Auburn I I . Auburn M e d i c a l C e nter 

was c o m p l e t e l y f o r e c l o s e d from s e e k i n g j u d i c i a l r e v i e w 

p u r s u a n t t o §§ 41-22-11(b) and 41-22-20 because i t d i d not 

r e q u e s t a f a i r h e a r i n g ; RCHP-Florence i s c o m p l e t e l y f o r e c l o s e d 
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from s e e k i n g j u d i c i a l r e v i e w p u r s u a n t t o §§ 41-22-11(b) and 

41-22-20 because i t d i d not t i m e l y f i l e i t s n o t i c e of appeal 

w i t h SHPDA. A l t h o u g h the p r o c e d u r a l d e f i c i e n c i e s t h a t 

f o r e c l o s e j u d i c i a l r e v i e w i n the two s i t u a t i o n s are d i f f e r e n t , 

those d i f f e r e n c e s are not m a t e r i a l t o a d e t e r m i n a t i o n whether 

RCHP-Florence i s e n t i t l e d t o seek a new a d j u d i c a t i o n by the 

c i r c u i t c o u r t p u r s u a n t t o § 41-22-10. In Auburn I I , t h i s c o u r t 

h e l d t h a t a p e t i t i o n e r who was c o m p l e t e l y f o r e c l o s e d from 

s e e k i n g j u d i c i a l r e v i e w p u r s u a n t t o §§ 41-22-11(b) and 41-22¬

20 by a p r o c e d u r a l d e f i c i e n c y was n o n e t h e l e s s p r e c l u d e d from 

s e e k i n g a new a d j u d i c a t i o n by the c i r c u i t c o u r t p u r s u a n t t o § 

41-22-10 because i t had p r e v i o u s l y e l e c t e d t o seek a 

d e c l a r a t o r y r u l i n g by the a d m i n i s t r a t i v e agency p u r s u a n t t o § 

41-22-11(a). In the p r e s e n t case, RCHP-Florence i s a l s o 

c o m p l e t e l y f o r e c l o s e d from s e e k i n g j u d i c i a l r e v i e w p u r s u a n t t o 

§§ 41-22-11(b) and 41-22-20 by a p r o c e d u r a l d e f i c i e n c y , and 

i t a l s o has made a p r e v i o u s e l e c t i o n t o seek a d e c l a r a t o r y 

r u l i n g by the a d m i n i s t r a t i v e agency p u r s u a n t t o § 41-22-11(a). 

T h e r e f o r e , Auburn I I c o n s t i t u t e s b i n d i n g p r e c e d e n t r e q u i r i n g 

us t o conclude t h a t RCHP-Florence's p r e v i o u s e l e c t i o n t o seek 

a d e c l a r a t o r y r u l i n g by the CONRB pu r s u a n t t o § 41-22-11(a) 
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p r e c l u d e s i t from s e e k i n g a new a d j u d i c a t i o n of the same i s s u e 

by the c i r c u i t c o u r t p u r s u a n t t o § 41-22-10. 

Furthermore, i f a p e t i t i o n e r whose § 41-22-11(a) p e t i t i o n 

has been d e n i e d i s not a l l o w e d t o c i r c u m v e n t the j u d i c i a l -

r e v i e w p r o c e s s , i n which the c i r c u i t c o u r t must a p p l y the 

s t a n d a r d of r e v i e w s p e c i f i e d i n § 41-22-20(k), by s e e k i n g a 

new d e c l a r a t o r y r u l i n g r e g a r d i n g the same i s s u e by the c i r c u i t 

c o u r t p u r s u a n t t o § 41-22-10, he, she, or i t s h o u l d not be 

a l l o w e d t o do so by s e e k i n g a new a d j u d i c a t i o n of the same 

i s s u e by the c i r c u i t c o u r t p u r s u a n t t o the D e c l a r a t o r y 

Judgment A c t or § 22-21-276(a). Cf. Alabama Pub. Serv. Comm'n  

v. AAA Motor L i n e s , I n c . , 272 A l a . 362, 369, 131 So. 2d 172, 

177 (1961). In AAAA Motor L i n e s , the supreme c o u r t acknowledged 

the r u l e t h a t "an a c t i o n f o r d e c l a r a t o r y judgment cannot be 

made a s u b s t i t u t e f o r a p p e a l " and s t a t e d t h a t " [ i ] f the r u l e 

were o t h e r w i s e , a d e c l a r a t o r y p r o c e e d i n g would l i e t o 

determine whether a p r i o r d e c l a r a t o r y p r o c e e d i n g was 

erron e o u s , and t h e r e would be no end t o t h a t k i n d of 

l i t i g a t i o n . " I d . A c c o r d i n g l y , we conclude t h a t n e i t h e r RCHP-

F l o r e n c e ' s second c l a i m nor i t s t h i r d c l a i m i n v o k e d the 

j u r i s d i c t i o n of the c i r c u i t c o u r t . 
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"Mandamus i s a d r a s t i c and e x t r a o r d i n a r y w r i t , 
t o be i s s u e d o n l y where t h e r e i s (1) a c l e a r l e g a l 
r i g h t i n the p e t i t i o n e r t o the o r d e r sought; (2) an 
i m p e r a t i v e duty upon the respondent t o per f o r m , 
accompanied by a r e f u s a l t o do so; (3) the l a c k of 
another adequate remedy; and (4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n of the c o u r t . " 

Ex p a r t e Integon Corp., 672 So. 2d 497, 499 ( A l a . 1995) . 

Because none of RCHP-Florence's c l a i m s i n v o k e d the 

j u r i s d i c t i o n of the c i r c u i t c o u r t , RCHP-Florence cannot 

e s t a b l i s h t h a t i t i s e n t i t l e d t o the w r i t of mandamus i t 

seeks. T h e r e f o r e , we deny the p e t i t i o n . 

APPLICATION GRANTED; OPINION OF APRIL 12, 2013, 

WITHDRAWN; OPINION SUBSTITUTED; PETITION DENIED. 

Thompson, P.J., and Moore and Donaldson, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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