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PITTMAN, Judge. 

Karon C l o r e ("the w i f e " ) appeals from a judgment of the 

DeKalb C i r c u i t Court d i s s o l v i n g her marriag e t o Gregory C l o r e 

("the husband"), c h a l l e n g i n g the a l i m o n y and p r o p e r t y - d i v i s i o n 

a s p e c t s t h e r e o f , and a l s o seeks r e v i e w of a postjudgment o r d e r 
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of t h a t c o u r t t h a t , among o t h e r t h i n g s , d e n i e d the w i f e ' s 

r e q u e s t s f o r a new t r i a l and f o r r e c u s a l of the t r i a l judge 

because of h i s s o c i a l - n e t w o r k i n g c o n n e c t i o n t o the p a r t i e s ' 

a d u l t daughter. We a f f i r m . 

In September 2010, the husband i n i t i a t e d a d i v o r c e a c t i o n 

a l l e g i n g t h a t the p a r t i e s had m a r r i e d i n 1984, t h a t t h e y had 

s e p a r a t e d , t h a t no c h i l d r e n of the p a r t i e s remained minors, 

and t h a t the m a r r i a g e s h o u l d be d i s s o l v e d on m u l t i p l e grounds, 

i n c l u d i n g i n c o m p a t i b i l i t y of the p a r t i e s , an i r r e t r i e v a b l e 

breakdown of the m a r r i a g e , and the w i f e ' s " a d u l t e r y w i t h 

d i v e r s e p e r s o n s . " The w i f e answered and a s s e r t e d a 

c o u n t e r c l a i m s e e k i n g a d i v o r c e s o l e l y on n o - f a u l t grounds. In 

October 2010, the p a r t i e s reached an agreement, p u r s u a n t t o 

which the t r i a l c o u r t o r d e r e d the husband t o pay the w i f e the 

sum of $11,000 "as ... a p o r t i o n of any f i n a l p r o p e r t y 

d i v i s i o n between the p a r t i e s " i n c i d e n t t o the p a r t i e s ' d i v o r c e 

and a l s o o r d e r e d the husband t o pay the w i f e $400 e v e r y two 

weeks. 

An ore tenus p r o c e e d i n g i n the cause was h e l d on March 9, 

2012, a f t e r which the t r i a l c o u r t e n t e r e d a judgment d i v o r c i n g 

the p a r t i e s , w i t h o u t s p e c i f y i n g a p a r t i c u l a r s t a t u t o r y ground 
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f o r g r a n t i n g t h a t r e l i e f . The judgment c o n t a i n s the f o l l o w i n g 

p e r t i n e n t f i n d i n g s of f a c t : 

"The p a r t i e s were m a r r i e d on J u l y 21, 1984. At 
t h a t t i m e , the [ w i f e ] was employed as a t e a c h e r , 
t e a c h i n g the s u b j e c t s of t y p i n g and s h o r t h a n d . She 
r e c e i v e d her b a c h e l o r ' s degree from R a d f o r d 
U n i v e r s i t y and had been t e a c h i n g f o r about one year 
as of the date of the m a r r i a g e . The [ h u s b a n d ] a l s o 
r e c e i v e d h i s b a c h e l o r ' s degree from R a d f o r d 
U n i v e r s i t y . He has been c o n t i n u o u s l y employed 
d u r i n g the m a r r i a g e . 

an "The p a r t i e s ' have one c h i l d who i s now 
a d u l t . She was born i n 1987. In 1988, the p a r t i e s 
d e c i d e d t h a t the [ w i f e ] s h o u l d q u i t her job and 
r a i s e t h e i r c h i l d f u l l t ime. At t h a t time, the 
p a r t i e s moved from V i r g i n i a t o Alabama. The [ w i f e ] 
never r e c e i v e d t e n u r e as a t e a c h e r . She has no 
p e n s i o n p l a n or r e t i r e m e n t fund. 

"The [ h u s b a n d ] t e s t i f i e d t h a t over the y e a rs he 
had encouraged and/or asked the [ w i f e ] t o f i n d 
employment. He s t a t e d t h a t she t o l d him t h a t she 
d i d not want t o work. The [ w i f e ] d e n i e d t h a t he had 
asked her t o r e t u r n t o work. She s t a t e d t h a t her 
degree i s now o b s o l e t e and t h a t she w i l l have t o 
r e t u r n t o c o l l e g e i n o r d e r t o p r e p a r e t o r e e n t e r the 
w o r k f o r c e . She s t a t e d r e p e a t e d l y a t t r i a l t h a t she 
had not sought employment s i n c e the p a r t i e s 
s e p a r a t e d i n September 2010 because she wants 'a 
c a r e e r , not a j o b . ' 

"Throughout the m a r r i a g e , the [ h u s b a n d ' s ] 
employment caused him t o t r a v e l . He was on the road 
anywhere from two t o f i v e days per week. He s t i l l 
t r a v e l s f o r work, a v e r a g i n g a p p r o x i m a t e l y two days 
per week. He earns a s a l a r y of a p p r o x i m a t e l y 
$104,000.00 per y e a r . In a d d i t i o n , he r e c e i v e s 
q u a r t e r l y commissions t h a t average anywhere from 
$3,000.00 t o as h i g h as $10,000.00 per q u a r t e r . He 
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s t a t e d t h a t h i s 2010 compensation was a p p r o x i m a t e l y 
$115,000.00 t o $118,000.00. He was unable t o g i v e an 
a c c u r a t e s a l a r y range f o r o t h e r y e a r s . I t i s 
u n d i s p u t e d t h a t the [ w i f e ] does not have a job and 
has not had a job f o r a number of y e a r s . 

"The p a r t i e s ' a s s e t s c o n s i s t o f : a house they 
b u i l t 11 years ago, the f u r n i s h i n g s of t h a t house, 
a r e t i r e m e n t account i n the [ h u s b a n d ' s ] name w i t h a 
b a l a n c e of a p p r o x i m a t e l y $520,000.00, and a 2004 
Toyota S e q u o i a [ a u t o m o b i l e ] t h a t the [ w i f e ] d r i v e s . 
The [ h u s b a n d ] does not own a v e h i c l e as he i s 
p r o v i d e d a c a r by h i s employer. The [ h u s b a n d ] 
t e s t i f i e d t h a t a t the time of the p a r t i e s ' 
s e p a r a t i o n , h i s r e t i r e m e n t account had a b a l a n c e of 
a p p r o x i m a t e l y $450,000.00. 

"The p a r t i e s have two d e b t s : the f i r s t mortgage 
on the m a r i t a l r e s i d e n c e i n the approximate amount 
of $278,000.00 and a second mortgage on the house, 
taken out as a home-equity l i n e of c r e d i t , i n the 
approximate amount of $95,000.00. 

"The [ h u s b a n d ] l a y s the blame f o r the breakdown 
of the marriag e p r i m a r i l y on the [ w i f e ] . He 
a l l e g e d , and she a d m i t t e d , t h a t the [wife had] had  
an a f f a i r i n 2010 t h a t , when he found out f o r  
c e r t a i n t h a t such had o c c u r r e d , caused the  
s e p a r a t i o n and caused him t o f i l e f o r d i v o r c e . 
D e s p i t e her a d m i s s i o n t o h a v i n g an a f f a i r w i t h 
another man, the [wife] l a y s the blame p r i m a r i l y on 
the [husband], c l a i m i n g t h a t he was m e n t a l l y and 
p h y s i c a l l y a b u s i v e t o her d u r i n g the m a r r i a g e . The 
[husband] d e n i e s any such abuse. Other than the  
[w i f e ' s ] t e s t i m o n y t o s a i d abuse, the [ t r i a l c o u r t ]  
was p r e s e n t e d w i t h no evi d e n c e t o s u b s t a n t i a t e i t . 

"The [husband] s t a t e s t h a t the m a r i t a l home 
would not s e l l on the r e a l e s t a t e market f o r more 
than the combined mortgages, a t o t a l of 
a p p r o x i m a t e l y $373,000.00. He s t a t e d t h a t the house 
at one time a p p r a i s e d f o r $450,000.00 but t h a t i t 
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would not b r i n g t h a t sum i n the c u r r e n t market. The 
house has been f o r s a l e , w i t h o u t a r e a l e s t a t e 
company or agent c o n t r a c t e d t o s e l l i t , f o r two and 
o n e - h a l f y e a r s . The [husband] t e s t i f i e d t h a t 
c u r r e n t l y t h e r e i s no one l o o k i n g a t the house and 
t h a t t h e r e have been no c a l l s about the house i n 
some time . The house i s 5,972 square f e e t w i t h f i v e 
bedrooms and f i v e and o n e - h a l f b a t h s . The [wife] 
c l a i m s t h a t the house i s worth a p p r o x i m a t e l y 
$650,000.00. 

"The [wife] c l a i m s t h a t she has l o s t $917,000.00 
d u r i n g the m a r r i a g e by not b e i n g employed. She 
s t a t e d t h a t a t a minimum i t would c o s t her 
$74,000.00 t o o b t a i n a degree t h a t would a l l o w her 
t o r e e n t e r the w o r k f o r c e . She caused t o be a d m i t t e d 
[her] E x h i b i t '5' which i s a l i s t of her e s t i m a t e d 
monthly expenses. She e s t i m a t e s t h a t her expenses 
are $4,070.00 per month. T h i s f i g u r e i n c l u d e s an 
e s t i m a t e of $1,200.00 per month f o r r e n t . Her 
c u r r e n t r e n t i s $710.00 per month, w i t h her water 
s e r v i c e i n c l u d e d . However, she wants t o move t o a 
n i c e r apartment and s p e c u l a t e s t h a t i t w i l l c o s t 
$1,200.00 per month. 

"Pursuant t o [the t r i a l c o u r t ' s order] of 
October 26, 2010, the [husband] has p a i d $800.00 per 
month t o the [wife] i n temporary s p o u s a l s u p p o r t . 
That Order a l s o r e q u i r e d him t o pay t o the [wife] 
$11,000.00 as a p r o p e r t y s e t t l e m e n t , the amount of 
which i s t o be c o n s i d e r e d by the [ t r i a l c o u r t ] 
d u r i n g i t s f i n a l p r o p e r t y d i v i s i o n . 

"The [husband] caused t o be a d m i t t e d [ h i s ] 
E x h i b i t '1' which i s a l i s t of h i s monthly expenses, 
showing $5,276.94 i n expenses. That same E x h i b i t 
shows a monthly net income of $5,118.82. The 
[husband] acknowledged t h a t t h i s income f i g u r e d i d 
not i n c l u d e the q u a r t e r l y commissions t h a t he i s 
p a i d . The expenses i n c l u d e the temporary s p o u s a l 
s u p p o r t as w e l l as payments on b o t h of the 
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mortgages. The mortgage payments t o t a l $2,720.00 
per month. 

"[The husband's] E x h i b i t '2' i s a l i s t of home 
f u r n i s h i n g s s t i l l i n the m a r i t a l r e s i d e n c e . That 
E x h i b i t shows t h a t the items are worth a t o t a l of 
$55,145.00. [His] E x h i b i t '3' i s a l i s t of items 
t h a t [he] c l a i m s the [wife] removed from the m a r i t a l 
r e s i d e n c e , t o t a l i n g $13,828.00. [The w i f e ] s t a t e d 
t h a t she d i d not remove any f u r n i s h i n g s from the 
home upon the s e p a r a t i o n . However, she d i d admit t o 
t a k i n g a $3,800.00 p a i n t i n g of her daughter because 
[the w i f e ' s ] mother p a i d f o r i t . She gave i t back 
t o her mother. She a l s o took a coup l e of wreaths 
[and] a t e l e v i s i o n t h a t had been g i v e n t o the 
p a r t i e s ' daughter f o r g r a d u a t i o n , which the [wife] 
then gave t o her mother. She s t a t e d t h a t she d i d 
not take any of her daughter's c l o t h e s . 

"[The husband's] E x h i b i t '2' a l s o l i s t s 
$2,283.36 i n expenses p a i d by the [wife] f o r h o t e l 
s t a y s and meals t h a t the [husband] a l l e g e d were f o r 
' a f f a i r t r i p expenses.' The t e s t i m o n y a t t r i a l was 
t h a t the [husband] found c r e d i t c a r d charges f o r 
m u l t i p l e h o t e l s t a y s , as w e l l as meals, t h a t he 
a l l e g e d were f o r the [wife] and her paramour. The 
[wife] t e s t i f i e d t h a t she met her paramour i n a 
h o t e l o n l y one time. 

"[The husband's] E x h i b i t '3' a l s o d i s p l a y s 
expenses r e l a t e d t o home r e p a i r s , u t i l i t y c o s t s and 
to the [ w i f e ' s ] m e d i c a l expenses i n the amount of 
$5,164.00. 

"The [wife] caused t o be a d m i t t e d [her] E x h i b i t 
'4' which i s two l i s t s she c o m p i l e d of the hou s e h o l d 
f u r n i s h i n g s . She r e q u e s t e d the [ t r i a l c o u r t ] t o 
award the c o n t e n t s of one l i s t t o her and the o t h e r 
t o the [husband]. She s t a t e d t h a t the c o n t e n t s of 
bo t h l i s t s are a p p r o x i m a t e l y e q u a l i n v a l u e . The 
[husband] does not want the [ t r i a l c o u r t ] t o d i v i d e 
the f u r n i s h i n g s i n t h i s manner. 
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"The [husband] i n i t i a l l y s t a t e d t h a t the [wife] 
s h o u l d r e c e i v e no v a l u e from the house. E v e n t u a l l y , 
he s t a t e d t h a t the [wife] s h o u l d be e n t i t l e d t o some 
of the e q u i t y i n the home, i f any e x i s t s , but t h a t 
the d i v i s i o n s h o u l d not be e q u a l between the 
p a r t i e s . He s t a t e d t h a t the [wife] s h o u l d not be 
p r o v i d e d any of the funds he has i n r e t i r e m e n t . H i s 
reason f o r h i s p o s i t i o n on these a s s e t s i s t h a t the 
[wife] had an a f f a i r and caused the breakdown of the 
ma r r i a g e . 

"The [wife] wants a share of the e q u i t y i n the 
home, a share of the [husband's] r e t i r e m e n t fund, 
and alimony. The [husband] i s 53 years o l d . The 
[wife] i s 50 years o l d . The [wife] t e s t i f i e d t h a t 
she worked i n the home f o r the v a s t m a j o r i t y of the 
marriag e so t h a t the [husband] c o u l d advance i n h i s 
employment. She i s h e a l t h y and i s p h y s i c a l l y a b l e 
t o work. She has not a p p l i e d t o any s c h o o l s , or f o r 
any employment, s i n c e the p a r t i e s ' s e p a r a t i o n . She 
has been w a i t i n g f o r the d i v o r c e t o be made f i n a l . 
She s t a t e d t h a t she i s w i l l i n g t o pay her own l i v i n g 
expenses once she completes her r e - e d u c a t i o n . 

"The [wife] s t a t e d t h a t the [husband] s h o u l d be 
a l l o w e d t o l i v e i n the m a r i t a l home, but t h a t i t 
s h o u l d be l i s t e d f o r s a l e w i t h a r e a l e s t a t e agent. 
She s t a t e d t h a t the [husband] s h o u l d pay a l l the 
payments on the house, as he has been d o i n g , u n t i l 
i t i s s o l d . She has no i n t e n t i o n s t o r e t u r n t o 
DeKalb County. 

"The p a r t i e s bought a [Lexus] SUV [automobile] 
i n 2007. The [husband] s t a t e d t h a t t h i s was bought 
f o r t h e i r daughter and t h a t he s o l d i t once she 
moved t o London, UK, w i t h her husband. The [wife] 
s t a t e d t h a t she d i d not know, u n t i l i t was s a i d i n 
c o u r t , t h a t the [Lexus] was s o l d . She wanted the 
[ t r i a l c o u r t ] t o award i t t o h e r . I n s t e a d , she 
wants the [ t r i a l c o u r t ] t o c o n s i d e r the f a c t t h a t 
t h a t v e h i c l e has been s o l d when i t makes a p r o p e r t y 
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d i v i s i o n . The [ t r i a l c o u r t ] does so c o n s i d e r the 
s a l e of t h a t v e h i c l e . 

"The p a r t i e s b o t h t e s t i f i e d t h a t , o t h e r than the 
r e t i r e m e n t account, they have no o t h e r i n v e s t m e n t 
a c c o u n t s . The [husband] s t a t e d t h a t he had a 
c h e c k i n g account w i t h a b a l a n c e of a p p r o x i m a t e l y 
$646.00. He s t a t e d t h a t he had no cash. He s t a t e d 
t h a t i f he had t o pay more than $800.00 per month i n 
alimony, then he would not be a b l e t o make the 
mortgage payments on the m a r i t a l r e s i d e n c e . " 

(Emphasis added.) 

The t r i a l c o u r t ' s d i v i s i o n of p r o p e r t y i n c i d e n t t o i t s 

judgment d i v o r c i n g the p a r t i e s i s e x p r e s s l y s t a t e d t o have 

been determined a f t e r the t r i a l c o u r t had " c o n s i d e r [ e d ] a l l 

r e l e v a n t f a c t o r s under Alabama law, i n c l u d i n g the r e s p e c t i v e 

f a u l t of the p a r t i e s f o r the breakdown of the m a r r i a g e " 

(emphasis added). The judgment d i r e c t s the m a r i t a l home t o be 

p l a c e d f o r s a l e w i t h a r e a l - e s t a t e agency w i t h i n 30 days and 

t h a t , i f the home does not s e l l w i t h i n 1 year t h e r e a f t e r , the 

p a r t i e s may seek a j u d i c i a l s a l e of the home; under the 

judgment, a t w o - t h i r d s share of the net proceeds of any s a l e 

r e m a i n i n g a f t e r s a t i s f a c t i o n of o u t s t a n d i n g mortgages i s t o be 

a l l o c a t e d t o the husband and a o n e - t h i r d share of the proceeds 

i s t o be a l l o c a t e d t o the w i f e . The w i f e was s i m i l a r l y 

awarded $150,000 of the husband's r e t i r e m e n t account, an 
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amount t h a t r e p r e s e n t s o n e - t h i r d of the v a l u e of t h a t account 

as of the p a r t i e s ' s e p a r a t i o n . The w i f e f u r t h e r r e c e i v e d the 

2004-model Toyota S e q u o i a a u t o m o b i l e and a l l p e r s o n a l e f f e c t s 

i n her apa r t m e n t ; the husband r e c e i v e d a l l hou s e h o l d 

f u r n i s h i n g s i n the m a r i t a l home, the p a i n t i n g of the p a r t i e s ' 

daughter t h a t had been removed from the home, c e r t a i n a n t i q u e 

v a s e s , and the r i g h t t o occupy the home u n t i l i t s s a l e ( w i t h 

the c o r r e s p o n d i n g d u t y t o make a l l mortgage payments). 

The t r i a l c o u r t a l s o awarded the w i f e 18 months of 

r e h a b i l i t a t i v e a l i m o n y i n the amount of $800 per month a f t e r 

h a v i n g c o n s i d e r e d "the p a r t i e s ' s t a n d a r d of l i v i n g d u r i n g the 

m a r r i a g e , f u t u r e p r o s p e c t s , p o t e n t i a l f o r m a i n t a i n i n g t h e i r 

s t a n d a r d of l i v i n g a f t e r the d i v o r c e , ages and h e a l t h , 

e d u c a t i o n , l e n g t h of m a r r i a g e , source of common p r o p e r t y and 

conduct w i t h r e f e r e n c e t o the cause of the d i v o r c e " (emphasis 

added). The t r i a l c o u r t e x p r e s s l y r e s e r v e d the r i g h t t o award 

" f u r t h e r p e r i o d i c alimony" f o r f u t u r e c o n s i d e r a t i o n t o the 

e x t e n t t h a t such a r e s e r v a t i o n might have f o r m e r l y been 

n e c e s s a r y t o p r e s e r v e the power t o make such an award upon a 

pr o p e r m o d i f i c a t i o n r e q u e s t (but see Enzor v. Enzor, 98 So. 3d 

15, 22 ( A l a . C i v . App. 2011) ( h o l d i n g t h a t a t i m e - d e l i n e a t e d 
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award of r e h a b i l i t a t i v e a limony, a s u b c l a s s of p e r i o d i c 

alimony, p r e s e r v e s j u d i c i a l power t o c o n s i d e r g r a n t i n g f u r t h e r 

p e r i o d i c alimony " a t any ti m e , on p e t i t i o n of e i t h e r p a r t y , 

b e f o r e the award e x p i r e s " ) ) . 

The w i f e f i l e d a postjudgment motion s e e k i n g a new t r i a l 

t h a t , among o t h e r t h i n g s , a s s a i l e d the e q u i t y of the t r i a l 

c o u r t ' s p r o p e r t y d i v i s i o n and alimony award and a s s e r t e d , f o r 

the f i r s t t i m e , t h a t the e x i s t e n c e of a s o c i a l - n e t w o r k i n g 

c o n n e c t i o n between the p a r t i e s ' a d u l t daughter and the t r i a l 

judge w a r r a n t e d the g r a n t of a new t r i a l and the r e c u s a l of 

the t r i a l judge. The t r i a l c o u r t , i n i t s subsequent 

d i s p o s i t i v e o r d e r , made c e r t a i n adjustments t o the mechanics 

of the s a l e of the m a r i t a l r e s i d e n c e , but o t h e r w i s e i t d e n i e d 

the w i f e ' s motion. 

The f i r s t i s s u e r a i s e d by the w i f e concerns the p r o p r i e t y 

of the alimony and p r o p e r t y - d i v i s i o n p r o v i s i o n s of the d i v o r c e 

judgment, as t o which the f o l l o w i n g r e v i e w p r i n c i p l e s a p p l y : 

" G e n e r a l l y , the t r i a l c o u r t has wide 
the award of alimony and the d 

d i s c r e t i o n 
over the award of alimony and the d i v i s i o n of 
p r o p e r t y , and i t may use whatever means are 
re a s o n a b l e and n e c e s s a r y t o d i v i d e the p a r t i e s ' 
p r o p e r t y e q u i t a b l y . In d i v i d i n g p r o p e r t y and 
awarding alimony, the t r i a l c o u r t may c o n s i d e r 
s e v e r a l f a c t o r s , i n c l u d i n g the p a r t i e s ' r e s p e c t i v e 
p r e s e n t and f u t u r e e a r n i n g c a p a c i t i e s , t h e i r ages 
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and t h e i r h e a l t h , t h e i r conduct, the d u r a t i o n of the 
ma r r i a g e , and the v a l u e and type of m a r i t a l 
p r o p e r t y . T h i s c o u r t must c o n s i d e r the i s s u e s of 
p r o p e r t y d i v i s i o n and alimony t o g e t h e r when 
r e v i e w i n g the judgment of the t r i a l c o u r t . The 
t r i a l c o u r t ' s p r o p e r t y d i v i s i o n and alimony award 
w i l l not be s e t a s i d e on appeal absent an abuse of 
d i s c r e t i o n . " 

D a n i e l v. D a n i e l , 841 So. 2d 1246, 1249 ( A l a . C i v . App. 2002) 

(emphasis added; c i t a t i o n s o m i t t e d ) . 

In t h i s case, b o t h p a r t i e s are c o l l e g e - e d u c a t e d a d u l t s i n 

t h e i r e a r l y f i f t i e s and i n r e l a t i v e l y good h e a l t h . A l t h o u g h 

the w i f e had not been i n v o l v e d i n the w o r k f o r c e s i n c e 1988, 

d u r i n g the i n f a n c y of the p a r t i e s ' now-adult c h i l d , she 

c o n t i n u e s t o h o l d a b u s i n e s s - e d u c a t i o n degree and she has 

p r e v i o u s e x p e r i e n c e t e a c h i n g k e y b o a r d i n g s k i l l s and a c c o u n t i n g 

a t the p o s t s e c o n d a r y l e v e l ; the t r i a l c o u r t c o u l d w e l l have 

c r e d i t e d the husband's t e s t i m o n y t o the e f f e c t t h a t the w i f e 

c o u l d r e f r e s h her t e a c h i n g c r e d e n t i a l s w i t h r e l a t i v e ease by 

t a k i n g t e a c h e r - c e r t i f i c a t i o n c l a s s e s or c o u l d , w i t h some 

a d d i t i o n a l e d u c a t i o n , e n t e r some d i f f e r e n t p r o f e s s i o n . 

The p r i n c i p a l p r o p e r t i e s of any worth h e l d by the p a r t i e s 

are t he m a r i t a l home, which i s s u b j e c t t o s i g n i f i c a n t 

i n d e b t e d n e s s and, a c c o r d i n g t o the husband's t e s t i m o n y , would 

not y i e l d s i g n i f i c a n t net proceeds, and the husband's 
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r e t i r e m e n t account, which as we have s t a t e d was worth $450,000 

at the time of the p a r t i e s ' s e p a r a t i o n i n September 2010 (the 

same month d u r i n g which the d i v o r c e a c t i o n was f i l e d ) . The 

w i f e was awarded o n e - t h i r d of any net proceeds from the s a l e 

of the home and o n e - t h i r d of the r e t i r e m e n t b e n e f i t s w i t h i n 

the t r i a l c o u r t ' s c o n s i d e r a t i o n . To the e x t e n t t h a t the w i f e 

i n t i m a t e s i n her b r i e f on a p p e a l t h a t a p p r o x i m a t e l y $70,000, 

r e p r e s e n t i n g the a p p r e c i a t i o n i n v a l u e of the husband's 

r e t i r e m e n t account a f t e r the f i l i n g of the d i v o r c e c o m p l a i n t , 

i s t o be c o n s i d e r e d i n d e t e r m i n i n g the e q u i t y of the p r o p e r t y 

d i v i s i o n , our caselaw i s t o the c o n t r a r y . See Smith v. Smith, 

964 So. 2d 663, 669 ( A l a . C i v . App. 2005) (under A l a . Code 

1975, § 30-2-51(b), a r e t i r e m e n t - b e n e f i t s award i n c i d e n t t o a 

d i v o r c e may not p r o p e r l y i n c l u d e " p o s t c o m p l a i n t r e t i r e m e n t 

b e n e f i t s [ ] and income and a p p r e c i a t i o n t h e r e o n " ) . F u r t h e r , 

the i n c l u s i o n of a s p o r t s - u t i l i t y v e h i c l e , apartment 

f u r n i s h i n g s , and a p r e v i o u s payment of $11,000 i n the w i f e ' s 

e s t a t e and the i n c l u s i o n of marital-home f u r n i s h i n g s i n the 

husband's e s t a t e has not been shown t o have s u b s t a n t i a l l y 

a f f e c t e d the t r i a l c o u r t ' s apparent d e s i g n t o award the w i f e 

o n e - t h i r d of the p a r t i e s ' d i v i s i b l e a s s e t s . 

12 



2110967 

The w i f e p o i n t s t o a number of cases i n her b r i e f i n 

which we d e termined t o be i n e q u i t a b l e awards of m a r i t a l 

p r o p e r t y t o d i v o r c i n g spouses of between 19 and 29 p e r c e n t of 

the m a r i t a l a s s e t s a v a i l a b l e t o be c o n s i d e r e d f o r d i v i s i o n . 

However, as we have noted, the t r i a l c o u r t i s a l s o p e r m i t t e d 

to t ake i n t o c o n s i d e r a t i o n , i n d i v i d i n g m a r i t a l p r o p e r t y , the 

conduct of the p a r t i e s w i t h r e s p e c t t o the d i s s o l u t i o n of the 

m a r r i a g e . D a n i e l , 841 So. 2d a t 1249. A l t h o u g h the t r i a l 

c o u r t d i d not s t a t e t h a t i t was d i v o r c i n g the p a r t i e s on the 

b a s i s of the w i f e ' s a d u l t e r y , which i s a ground t h a t w i l l 

s u p p o r t a d e t e r m i n a t i o n t h a t p a r t i e s t o a m a r r i a g e s h o u l d be 

d i v o r c e d , see A l a . Code 1975, § 3 0 - 2 - 1 ( a ) ( 2 ) , we have s q u a r e l y 

h e l d t h a t "the t r i a l c o u r t may ... c o n s i d e r the conduct of the 

p a r t i e s w i t h r e g a r d t o the breakdown of the m a r r i a g e , even 

where ... the t r i a l c o u r t f a i l e d t o s p e c i f y the grounds upon 

which i t based i t s d i v o r c e judgment." Pate v. Pate, 849 So. 

2d 972, 976 ( A l a . C i v . App. 2002) ( a f f i r m i n g award of l e s s 

than h a l f of m a r i t a l a s s e t s t o a d u l t e r o u s d i v o r c i n g spouse). 

The t r i a l c o u r t ' s judgment, b e f o r e n o t i n g t h a t "the 

r e s p e c t i v e f a u l t of the p a r t i e s f o r the breakdown of the 

m a r r i a g e " had been taken i n t o c o n s i d e r a t i o n by the t r i a l 
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c o u r t , r e f e r s s p e c i f i c a l l y t o b o t h the husband's t e s t i m o n y 

r e g a r d i n g h i s d i s c o v e r y of the w i f e ' s h a v i n g had a s e x u a l 

l i a i s o n w i t h another man (which l i a i s o n she a d m i t t e d h a v i n g 

had) and the p r e s e n t a t i o n of documentary e v i d e n c e d e t a i l i n g , 

the husband a l l e g e d , the w i f e ' s c r e d i t - c a r d charges f o r 

m u l t i p l e h o t e l s t a y s and s h a r e d meals w i t h her paramour; i n 

c o n t r a s t , the judgment i n d i c a t e s the t r i a l c o u r t ' s d i s b e l i e f 

of the w i f e ' s s u g g e s t i o n s t h a t the husband was g u i l t y of 

misconduct i n the form of mental and p h y s i c a l abuse, n o t i n g 

t h a t " [ o ] t h e r than the [ w i f e ' s ] t e s t i m o n y t o s a i d abuse, [the 

t r i a l c o u r t ] was p r e s e n t e d w i t h no e v i d e n c e t o s u b s t a n t i a t e 

i t . " We conclude t h a t the t r i a l c o u r t c o u l d p r o p e r l y have 

determined t h a t the w i f e , h a v i n g engaged i n the conduct t h a t 

p r e c i p i t a t e d the d i s s o l u t i o n of the m a r r i a g e , s h o u l d r e c e i v e 

a s m a l l e r p r o p o r t i o n of the f r u i t s t h e r e o f . 

S i m i l a r l y , we f i n d no e r r o r w i t h r e s p e c t t o the $800-per-

month award of r e h a b i l i t a t i v e p e r i o d i c alimony f o r 18 months. 

A l t h o u g h the w i f e t e s t i f i e d t h a t she e x p e c t e d t o i n c u r monthly 

expenses of over $4,000, the t r i a l c o u r t n oted t h a t some of 

those expenses were somewhat i n f l a t e d by her e x p e c t a t i o n of 

r e l o c a t i o n from her c u r r e n t apartment i n Tennessee; f u r t h e r , 
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the w i f e d e c l i n e d t o seek or o b t a i n work d u r i n g the pendency 

of the a c t i o n , i n d i c a t i n g her a b i l i t y t o s u b s i s t upon the 

$800-per-month pendente l i t e a l imony award t h a t matched the 

monthly monetary l e v e l of the alimony award i n the f i n a l 

judgment. A l s o , as we have noted, the w i f e ' s r e l a t i v e h e a l t h 

and e d u c a t i o n a l background a l s o make her a c a n d i d a t e t o r e -

e n t e r the work f o r c e so as t o su p p o r t h e r s e l f . F i n a l l y , the 

w i f e ' s a d u l t e r y l e a d i n g t o the d i s s o l u t i o n of the marria g e 

s u p p o r t s the t r i a l c o u r t ' s judgment as t o t h i s i s s u e , g i v e n 

t h a t under Alabama law misconduct of a r e c i p i e n t spouse may be 

c o n s i d e r e d as a b r i d g i n g t h a t spouse's alimony c l a i m even when 

t h a t misconduct i s not r e c i t e d as a ground f o r the d i v o r c e . 

P l a s k e t t v. P l a s k e t t , 348 So. 2d 784, 788 ( A l a . C i v . App. 

1977). We conclude t h a t the t r i a l c o u r t d i d not a c t o u t s i d e 

i t s d i s c r e t i o n awarding p e r i o d i c a limony t o the w i f e . 

The second i s s u e r a i s e d by the w i f e concerns the t r i a l 

c o u r t ' s d e n i a l of the w i f e ' s n e w - t r i a l motion a s s e r t i n g , i n 

p e r t i n e n t p a r t , t h a t the t r i a l judge's s o c i a l - n e t w o r k i n g 

c o n n e c t i o n t o the p a r t i e s ' a d u l t daughter w a r r a n t e d the g r a n t 

of a new t r i a l and the r e c u s a l of the t r i a l judge. The r e c o r d 

r e v e a l s t h a t , a t the h e a r i n g on the w i f e ' s motion f o r a new 
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t r i a l , c o u n s e l f o r the w i f e , f o r the f i r s t t ime, i n t r o d u c e d a 

photocopy of an I n t e r n e t Web page taken from h i s own account 

on the s o c i a l - n e t w o r k i n g Web s i t e facebook.com t h a t showed 

t h a t the p a r t i e s ' daughter, who grew up i n the t r i a l venue but 

who now l i v e s i n London, England, and the t r i a l judge are 

"Facebook f r i e n d s . " The t r i a l c o u r t , i n e x p l a i n i n g h i s 

d e c i s i o n t o deny the motion, s t a t e d , i n p e r t i n e n t p a r t : 

" T h i s [Facebook] i s a s o c i a l n e t w o r k i n g s i t e 
where the word ' f r i e n d ' i s used [ i n a way] t h a t 
doesn't have a n y t h i n g t o do w i t h the way b e f o r e t h i s 
Facebook.com ever e x i s t e d -- the way we used the 
word ' f r i e n d . ' 

"So j u s t because a person i s connected t o me on 
here i n t h i s manner doesn't have a n y t h i n g t o do w i t h 
a p e r s o n a l r e l a t i o n s h i p . I don't have a p e r s o n a l 
r e l a t i o n s h i p w i t h t h i s f r i e n d . We a l l l i v e i n a 
s m a l l town. I have hea r d b o t h of you a l l ' s names. 
I've heard [the daughter's] name b e f o r e we came i n 
here today. 

"And i n f a c t , i n the course of l i v i n g h ere, we 
have a l l run i n t o each o t h e r b e f o r e . I t -- and I 
can say the same f o r [the d a u g h t e r ] . I can't 
remember a s p e c i f i c time when t h a t happened. 

"But the e s t a b l i s h m e n t of an e l e c t r o n i c f r i e n d 
over Facebook has a b s o l u t e l y no impact on what I 
have done and what I'm g o i n g t o do." 

The p a r t i e s , i n t h e i r a p p e l l a t e b r i e f s , devote 

c o n s i d e r a b l e argument t o v a r i o u s secondary a u t h o r i t i e s 

a s s e s s i n g the a b s t r a c t p r o p r i e t y of a "Facebook f r i e n d s h i p " 
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between, f o r example, a t r i a l judge and a p r a c t i c i n g a t t o r n e y . 

However, the husband p o i n t s out t h a t a t the n e w - t r i a l - m o t i o n 

h e a r i n g the w i f e " o f f e r e d n o t h i n g beyond the bare s t a t u s of 

the p a r t i e s ' daughter as a ' f r i e n d ' of the judge." N o t a b l y , 

the r e c o r d r e v e a l s t h a t the w i f e d i d not make any s o r t of 

showing w i t h r e s p e c t t o the second of the two elements 

n e c e s s a r y t o w a r r a n t the g r a n t i n g of a new t r i a l based upon 

newly d i s c o v e r e d e v i d e n c e of a t r i a l judge's p o t e n t i a l b i a s : 

t h a t the p e r t i n e n t e v i d e n c e i n d i c a t i n g b i a s t h a t was 

d i s c o v e r e d a f t e r t r i a l " c o u l d not have been d i s c o v e r e d b e f o r e 

t r i a l by the e x e r c i s e of due d i l i g e n c e . " Ex p a r t e Kenneth D.  

McLeod, S r . , F a m i l y L t d . P ' s h i p XV, 725 So. 2d 271, 273 ( A l a . 

1998) ( h o l d i n g t h a t d e n i a l of n e w - t r i a l motion r a i s i n g i s s u e 

of p a r t y ' s f i n a n c i a l c o n t r i b u t i o n t o t r i a l judge's p o l i t i c a l 

campaign was p r o p e r because c o n t r i b u t i o n had been p u b l i c l y 

d i s c l o s e d months b e f o r e t r i a l and " u n q u e s t i o n a b l y c o u l d have 

been d e t e c t e d " ) . 

For a l l t h a t appears i n the r e c o r d i n t h i s case, the 

e x i s t e n c e of the e l e c t r o n i c c o n n e c t i o n between the p a r t i e s ' 

daughter and the t r i a l judge — whether i n d i c a t i v e of a mere 

a c q u a i n t a n c e s h i p as the t r i a l judge n o t e d on the r e c o r d or 
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something more p r i v a t e and s i n i s t e r as i n s i n u a t e d by the w i f e 

— was d i s c o v e r a b l e by the w i f e ' s c o u n s e l w e l l b e f o r e t r i a l 

and does not amount t o a b a s i s f o r r e t r o a c t i v e l y undoing the 

work of the t r i a l c o u r t , e s p e c i a l l y g i v e n t h a t under the law 

of Alabama " [ p ] r e j u d i c e on the p a r t of a judge s h o u l d not be 

presumed." Duncan v. S h e r r i l l , 341 So. 2d 946, 947 ( A l a . 

1977) ( s t a t i n g p r i n c i p l e and a f f i r m i n g d e n i a l of n e w - t r i a l 

motion based upon a l l e g a t i o n of b i a s stemming s o l e l y from f a c t 

t h a t the p l a i n t i f f , a f i r s t - g r a d e s c h o o l t e a c h e r , had t a u g h t 

the judge's d a u g h t e r ) . We thus d e c l i n e t o r e v e r s e the 

judgment under r e v i e w based upon the second and f i n a l i s s u e 

r a i s e d by the w i f e . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , the t r i a l 

c o u r t ' s judgment i s a f f i r m e d . The w i f e ' s r e q u e s t f o r an award 

of an a t t o r n e y ' s fee on a p p e a l i s d e n i e d . 

AFFIRMED. 

Thomas, Moore, and Donaldson, J J . , concur. 

Thompson, P.J., d i s s e n t s , w i t h w r i t i n g . 
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THOMPSON, P r e s i d i n g Judge, d i s s e n t i n g . 

I do not condone the conduct of the w i f e i n t h i s case. 

However, the conduct of the p a r t i e s i s o n l y one of many 

f a c t o r s the t r i a l c o u r t must c o n s i d e r i n d i v i d i n g m a r i t a l 

p r o p e r t y and f a s h i o n i n g an alimony award. S l a u g h t e r v.  

S l a u g h t e r , 587 So. 2d 1215, 1216 ( A l a . C i v . App. 1991). " I n 

f a s h i o n i n g a p r o p e r t y d i v i s i o n and an award of alimony, the 

t r i a l c o u r t must [ a l s o ] c o n s i d e r f a c t o r s such as the e a r n i n g 

c a p a c i t i e s of the p a r t i e s ; t h e i r f u t u r e p r o s p e c t s ; t h e i r ages, 

h e a l t h , and s t a t i o n i n l i f e ; the l e n g t h of the p a r t i e s ' 

m a r r i a g e ; and the so u r c e , v a l u e , and type of m a r i t a l 

p r o p e r t y . " Stone v. Stone, 26 So. 3d 1232, 1236 ( A l a . C i v . 

App. 2009) ( c i t i n g Robinson v. Robinson, 795 So. 2d 729, 734 

(A l a . C i v . App. 2001)). In t h i s case, the p a r t i e s had been 

m a r r i e d f o r 26 y e a r s . D u r i n g most of the m a r r i a g e , the w i f e 

worked i n the home and r a i s e d the p a r t i e s ' c h i l d . The w i f e ' s 

c o l l e g e degree i n v o c a t i o n a l e d u c a t i o n e n a b l e d her t o t e a c h 

t y p i n g and sh o r t h a n d , and, as she p o i n t e d out, t h a t degree i s 

now v i r t u a l l y o b s o l e t e . Even c o n s i d e r i n g the w i f e ' s conduct, 

I b e l i e v e t h a t the d i s p a r i t y between the p a r t i e s ' incomes and 

f u t u r e p r o s p e c t s i n t h i s case i s so s i g n i f i c a n t as t o render 
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the t r i a l c o u r t ' s p r o p e r t y d i v i s i o n and a limony award 

i n e q u i t a b l e . For t h a t r eason, I r e s p e c t f u l l y d i s s e n t . 
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