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Cou r t ("the t r i a l c o u r t " ) , e n t e r e d on a j u r y ' s v e r d i c t , 

awarding him $10,000 on h i s c l a i m a g a i n s t Robert R i l e y , h i s 

co-employee, a s s e r t i n g t h a t R i l e y w i l l f u l l y and i n t e n t i o n a l l y 

removed of a s a f e t y d e v i c e from a machine, which removal 

r e s u l t e d i n i n j u r i e s t o B a t e s . R i l e y c r o s s - a p p e a l s , 

a s s e r t i n g t h a t the t r i a l c o u r t e r r e d i n d e n y ing h i s motion f o r 

a judgment as a m a t ter of law. Because we determine t h a t 

R i l e y was e n t i t l e d t o a judgment as a m a t t e r of law, we 

r e v e r s e the t r i a l c o u r t ' s judgment. 

F a c t s 

The t r i a l t e s t i m o n y r e v e a l s the f o l l o w i n g r e l e v a n t f a c t s . 

R i l e y t e s t i f i e d 1 t h a t , i n A p r i l 2009, he was w o r k i n g f o r D i x i e 

P e l l e t s i n Selma. Bates t e s t i f i e d t h a t he began wo r k i n g as a 

team l e a d e r f o r D i x i e P e l l e t s i n August 2008 and t h a t R i l e y 

was on h i s crew. M i c h a e l H o l t z a p f e l , who had been an 

o p e r a t i o n s manager f o r D i x i e P e l l e t s , t e s t i f i e d t h a t , a t the 

D i x i e P e l l e t s p l a n t , wood c h i p s were used to make p e l l e t s . 

1 E x c e r p t s of R i l e y ' s v i d e o - d e p o s i t i o n t e s t i m o n y were 
p l a y e d b e f o r e the j u r y . F o l l o w i n g the c l o s e of B a t e s ' s case¬
i n - c h i e f , R i l e y a l s o t e s t i f i e d a t the t r i a l . We have c i t e d 
h i s t e s t i m o n y from the v i d e o d e p o s i t i o n and from the t r i a l 
i n t e r c h a n g e a b l y t o the e x t e n t t h a t the t e s t i m o n y i s 
c o n s i s t e n t . 
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A c c o r d i n g t o H o l t z a p f e l , the p r o c e s s a t the p l a n t i n c o r p o r a t e s 

the use of p o c k e t f e e d e r s , which g r i n d the c h i p s and f e e d them 

i n t o a hammer m i l l , and another s e r i e s of g r i n d e r s t h a t g r i n d 

the c h i p s u n t i l t hey became r e a l l y f i n e , almost p o w d e r - l i k e , 

so t h a t the c h i p s can be compressed i n t o p e l l e t s . H o l t z a p f e l 

s t a t e d t h a t the p o c k e t f e e d e r s have magnets on them t o p r e v e n t 

s p a r k s caused by metal c o n t a c t i n g m e t a l because, he s a i d , once 

the wood c h i p s are f i n e l y ground, a spark c o u l d c r e a t e a f i r e 

i n the hammer m i l l t h a t c o u l d l e a d t o an e x p l o s i o n . 

R i l e y t e s t i f i e d t h a t the magnets on the p o c k e t f e e d e r s 

are c l e a n e d "[m]aybe once a s h i f t " and t h a t the machines would 

a l s o c l o g up sometimes two or t h r e e times a s h i f t or more. 

H o l t z a p f e l a l s o t e s t i f i e d t h a t the machines c l o g r o u t i n e l y . 

He s t a t e d t h a t R i l e y was e x p e r i e n c e d and good a t c l e a n i n g the 

c l o g s and g e t t i n g the machines r u n n i n g a g a i n . E r n e s t S h e a r s , 

who had been b o t h the s a f e t y d i r e c t o r and a team l e a d e r f o r 

D i x i e P e l l e t s , t e s t i f i e d t h a t the O c c u p a t i o n a l S a f e t y and 

H e a l t h A d m i n i s t r a t i o n r e q u i r e s t h a t , i f you e n t e r or break the 

p l a n e of any moving equipment or remove a guard or go around, 

over, under, or through a guard, the machine has t o be l o c k e d 

out and a l l the energy t o the machine has t o be c u t o f f . 
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A c c o r d i n g t o Shears, t o l o c k out and t a g out a po c k e t f e e d e r , 

an o p e r a t i o n l o c k would be p l a c e d on the p o c k e t f e e d e r , the 

pers o n who had l o c k e d the f e e d e r would t r y t o s t a r t the po c k e t 

f e e d e r from any and e v e r y p o i n t from which i t c o u l d be 

s t a r t e d , and, once the f e e d e r was d i s a b l e d from o p e r a t i o n , the 

pers o n who had l o c k e d i t out would p l a c e t h e i r p e r s o n a l l o c k 

on i t ; t h u s , o n l y the person who had l o c k e d out the p o c k e t 

f e e d e r c o u l d u n l o c k i t . Shears t e s t i f i e d t h a t , t o c l e a n the 

magnets or t o p l a c e your hand i n the p o c k e t f e e d e r s t o c l e a n 

a bad jam, the l o c k o u t / t a g o u t procedure was r e q u i r e d t o be 

f o l l o w e d . R i l e y t e s t i f i e d t h a t a l i m i t s w i t c h i s a s a f e t y 

d e v i c e on the "magnet d o o r " of the po c k e t f e e d e r t h a t , when 

the magnet door i s opened, f a l l s and shuts down the machine. 

H o l t z a p f e l a l s o t e s t i f i e d t h a t , when the magnet i s removed 

from the po c k e t f e e d e r , the l i m i t s w i t c h i s " t r i p p e d " and the 

machine i s d e a c t i v a t e d . 

Bates t e s t i f i e d t h a t , on A p r i l 23, 2009, he r e c e i v e d a 

c a l l on the r a d i o t h a t t h e r e was a " p l u g g a g e " above Hammer 

M i l l 3; he s t a t e d t h a t , when he a r r i v e d a t the s i t e of the 

apparent c l o g , he asked John Brunson, who was i n the c o n t r o l 

room, t o g i v e him a readout of the amps on the hammer m i l l so 
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t h a t he c o u l d determine whether the p o c k e t f e e d e r was c l o g g e d . 

Bates t e s t i f i e d t h a t the readout had i n d i c a t e d t h a t t h e r e was 

low amperage, so he d i d not t h i n k t h e r e was any throughput, 

which i n d i c a t e d t o him t h e r e was a c l o g somewhere. Bates 

s t a t e d t h a t he began banging on the s i d e of the hopper and on 

the area above the p o c k e t f e e d e r w i t h a p i e c e of c o n d u i t , or 

m e t a l e l e c t r i c a l p i p e , i n hopes of d i s l o d g i n g the m a t e r i a l and 

g e t t i n g the f l o w g o i n g back through the p o c k e t f e e d e r . He 

t e s t i f i e d t h a t he c o n t a c t e d Brunson i n the c o n t r o l room and 

t o l d him t o power down the hammer m i l l and t h a t he then p u l l e d 

the magnet door open and began u s i n g a p i e c e of angle i r o n , 

which i s l a r g e r and h e a v i e r than the c o n d u i t , t o knock l o o s e 

the m a t e r i a l t h a t was c l o g g i n g the p o c k e t f e e d e r . Bates 

t e s t i f i e d t h a t he v a g u e l y r e c a l l e d t h a t someone e l s e had been 

i n the a r e a , b u t , he s a i d , he had been f o c u s e d on h i s work. 

A c c o r d i n g t o B a t e s , the angle i r o n d i d not c l e a r a l l the 

b l o c k a g e , so he had s e t i t out of the way and had stepped back 

to grab a p i e c e of c o n d u i t . He t e s t i f i e d t h a t he began u s i n g 

the c o n d u i t t o unplug the c l o g but t h a t t h e r e was more 

m a t e r i a l c l o g g i n g the machine t h a t he c o u l d not get t o w i t h 

the c o n d u i t . Bates s t a t e d t h a t he then s t u c k h i s hand i n t o 
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the machine t o knock the m a t e r i a l out of the way and t h a t , 

when he d i d s o , the po c k e t f e e d e r a c t i v a t e d and p u l l e d h i s 

r i g h t hand i n t o the machine, c a u s i n g him s e r i o u s i n j u r i e s . 

R i l e y t e s t i f i e d t h a t the po c k e t f e e d e r had a l r e a d y been 

s h u t o f f by the time he a r r i v e d t o h e l p B a t e s u n c l o g the 

machine and t h a t he and B a t e s had opened the magnet door 

t o g e t h e r . He t e s t i f i e d t h a t , when they opened the magnet 

door, he had h e l d the l i m i t s w i t c h , which i s mounted t o the 

s i d e of the c a s i n g of the po c k e t f e e d e r , t o keep the machine 

from s h u t t i n g o f f w h i l e they unclogged i t because, he s a i d , i f 

the s o f t - s t a r t motor on the hammer m i l l i s s h u t down, the 

p r o c e s s t o r e s t a r t i t sometimes t a k e s 20 or 30 minutes and, on 

the day of the a c c i d e n t , they had been p r e s s e d f o r p r o d u c t i o n 

a t the p l a n t . R i l e y t e s t i f i e d t h a t , b e f o r e B a t e s ' s a c c i d e n t , 

he had h e l d the l i m i t s w i t c h w h i l e u n c l o g g i n g machines as 

o f t e n as once a d a y . R i l e y t e s t i f i e d t h a t he and B a t e s worked 

t o u n p l u g the c l o g f o r a p p r o x i m a t e l y 15 t o 20 minutes and 

t h a t , d u r i n g t h a t time, he had c o n t i n u e d t o h o l d up the l i m i t 

s w i t c h t o p r e v e n t the hammer m i l l from s h u t t i n g down 

c o m p l e t e l y . R i l e y s t a t e d t h a t he had thought t h a t he and 

B a t e s were f i n i s h e d c l e a n i n g the c l o g when he saw B a t e s s t e p 
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back t o put h i s angle i r o n down and t h a t , a t t h a t t i m e , he had 

c a l l e d the c o n t r o l room on h i s r a d i o t o r e q u e s t a "bump," 

which i s a q u i c k s t a r t and s t o p from the c o n t r o l room t h a t i s 

used t o j o l t the machine t o t r y t o break the c l o g g e d m a t e r i a l 

f r e e . A c c o r d i n g t o R i l e y , a f t e r he c a l l e d f o r the bump, B a t e s 

p l a c e d h i s hand i n s i d e the machine and the machine a c t i v a t e d , 

c a u s i n g severe i n j u r i e s t o B a t e s ' s hand. 

P r o c e d u r a l H i s t o r y 

On March 17, 2010, Bates f i l e d a c o m p l a i n t a g a i n s t R i l e y , 2 

a l l e g i n g t h a t R i l e y had caused h i s i n j u r i e s by w i l l f u l l y and 

i n t e n t i o n a l l y removing a s a f e t y d e v i c e . R i l e y f i l e d an answer 

on A p r i l 14, 2010, denying the a l l e g a t i o n s i n B a t e s ' s 

c o m p l a i n t . A t r i a l was h e l d on December 5-8, 2011. At the 

c l o s e of B a t e s ' s e v i d e n c e , R i l e y made an o r a l motion f o r a 

judgment as a matter of l a w ; the t r i a l c o u r t d e n i e d t h a t 

m otion. At the c l o s e of a l l of the e v i d e n c e , R i l e y renewed 

h i s motion f o r a judgment as a m a t t e r of law and Bates moved 

f o r a judgment as a matter of law as w e l l ; the t r i a l c o u r t 

d e n i e d b o t h motions. F o l l o w i n g the t r i a l , the t r i a l c o u r t 

2 A l t h o u g h Bates had o r i g i n a l l y named a d d i t i o n a l defendants 
i n h i s c o m p l a i n t , those defendants were l a t e r d i s m i s s e d on 
B a t e s ' s motion. 
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e n t e r e d a judgment on the j u r y ' s v e r d i c t , f i n d i n g i n f a v o r of 

Bates and awarding him damages i n the amount of $10,000. On 

December 20, 2011, Bates f i l e d a motion f o r a new t r i a l , 

a t t a c k i n g the s u f f i c i e n c y of the damages award. On January 3, 

2012, R i l e y f i l e d an o p p o s i t i o n t o B a t e s ' s motion f o r a new 

t r i a l . On March 18, 2012, the t r i a l c o u r t e n t e r e d an o r d e r 

denying B a t e s ' s motion f o r a new t r i a l . Bates f i l e d h i s 

n o t i c e of a p p e a l t o the Alabama Supreme C o u r t on A p r i l 27, 

2012, and R i l e y f i l e d h i s n o t i c e of a c r o s s - a p p e a l t o the 

Alabama Supreme C o u r t on May 8, 2012. The supreme c o u r t 

t r a n s f e r r e d b o t h the a p p e a l and the c r o s s - a p p e a l t o t h i s 

c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

D i s c u s s i o n 

Bates argues on a p p e a l t h a t the t r i a l c o u r t e r r e d i n 

d enying h i s motion f o r a new t r i a l because, he says, the 

amount of damages awarded by the j u r y was i n a d e q u a t e . I n h i s 

c r o s s - a p p e a l , R i l e y argues t h a t the t r i a l c o u r t e r r e d i n 

d enying h i s motion f o r a judgment as a matter of law because, 

he says, Bates f a i l e d t o prove each of the elements of § 25-5-

1 1 ( c ) ( 2 ) , A l a . Code 1975. We f i r s t address the m e r i t s of the 

c r o s s - a p p e a l . 
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"In Delchamps, I n c . v. B r y a n t , 738 So. 2d 824 ( A l a . 
1999), our supreme c o u r t e x p l a i n e d the s t a n d a r d of 
re v i e w a p p l i c a b l e t o a t r i a l c o u r t ' s r u l i n g on a 
motion f o r a judgment as a ma t t e r of l a w : 

"'When r e v i e w i n g a r u l i n g on a motion 
f o r a [judgment as a matter of law 
("JML")], t h i s C o u r t uses the same s t a n d a r d 
the t r i a l c o u r t used i n i t i a l l y i n g r a n t i n g 
or d e n y i n g a JML. Palm Harbor Homes, I n c .  
v. Cr a w f o r d , 689 So. 2d 3 ( A l a . 1997) . 
Rega r d i n g q u e s t i o n s of f a c t , the u l t i m a t e 
q u e s t i o n i s whether the nonmovant has 
p r e s e n t e d s u f f i c i e n t e v i d e n c e t o a l l o w the 
case or the i s s u e t o be s u b m i t t e d t o the 
j u r y f o r a f a c t u a l r e s o l u t i o n . C a r t e r v.  
Henderson, 598 So. 2d 1350 ( A l a . 1992) . For 
a c t i o n s f i l e d a f t e r June 11, 1987, the 
nonmovant must p r e s e n t " s u b s t a n t i a l 
e v i d e n c e " i n o r d e r t o w i t h s t a n d a motion 
f o r a JML. See § 12-21-12, A l a . Code 1975; 
West v. Founders L i f e Assurance Co. of  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989) . 
A r e v i e w i n g c o u r t must determine whether 
the p a r t y who bears the burden of p r o o f has 
produced s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by the 
j u r y . C a r t e r , 598 So. 2d a t 1353. In 
r e v i e w i n g a r u l i n g on a motion f o r a JML, 
t h i s Court views the e v i d e n c e i n the l i g h t 
most f a v o r a b l e t o the nonmovant and 
e n t e r t a i n s such r e a s o n a b l e i n f e r e n c e s as 
the j u r y would have been f r e e t o draw. 
Mo t i o n I n d u s t r i e s , I n c . v. Pate, 678 So. 2d 
724 ( A l a . 1996). Regarding a q u e s t i o n of 
law, however, t h i s Court i n d u l g e s no 
presumption of c o r r e c t n e s s as t o the t r i a l 
c o u r t ' s r u l i n g . R i c w i l , I n c . v. S.L. Pappas 
& Co., 599 So. 2d 1126 ( A l a . 1992).' 

"738 So. 2d a t 830-31." 
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Leonard v. Cunningham, 4 So. 3d 1181, 1184 ( A l a . C i v . App. 

2008). 

S e c t i o n 25-5-11, A l a . Code 1975, a p a r t of the Workers' 

Compensation A c t , § 25-5-1 e t seq., A l a . Code 1975, addresses 

a c t i o n s a g a i n s t t h i r d p a r t i e s f o r e m p l o y m e n t - r e l a t e d i n j u r i e s 

r e s u l t i n g from w i l l f u l conduct; " w i l l f u l conduct" i n c l u d e s 

" [ t ] h e w i l l f u l and i n t e n t i o n a l removal from a 
machine of a s a f e t y guard or s a f e t y d e v i c e p r o v i d e d 
by the m a n u f a c t u r e r of the machine w i t h knowledge 
t h a t i n j u r y or death would l i k e l y or p r o b a b l y r e s u l t 
from the removal; p r o v i d e d , however, t h a t removal of 
a guard or d e v i c e s h a l l not be w i l l f u l conduct 
u n l e s s the removal d i d , i n f a c t , i n c r e a s e the danger 
i n the use of the machine and was not done f o r the 
purpose of r e p a i r of the machine or was not p a r t of 
an improvement or m o d i f i c a t i o n of the machine which 
r e n d e r e d the s a f e t y d e v i c e unnecessary or 
i n e f f e c t i v e . " 

A l a . Code 1975, § 2 5 - 5 - 1 1 ( c ) ( 2 ) . 

In H a r r i s v. G i l l , 585 So. 2d 831, 835 ( A l a . 1991), the 

Alabama Supreme Court o u t l i n e d the f o l l o w i n g f o u r elements 

t h a t must be met t o make a prima f a c i e case under § 25-5-

1 1 ( c ) ( 2 ) : 

"1. The s a f e t y guard or d e v i c e must have been 
p r o v i d e d by the manufacturer of the machine; 

"2. The s a f e t y guard or d e v i c e must have been 
removed from the machine; 
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"3. The removal of the s a f e t y guard or d e v i c e 
must have o c c u r r e d w i t h knowledge t h a t i n j u r y would 
p r o b a b l y or l i k e l y r e s u l t from t h a t removal; and 

"4. The removal of the s a f e t y guard or d e v i c e 
must not have been p a r t of a m o d i f i c a t i o n or an 
improvement t h a t r e n d e r e d the s a f e t y guard or d e v i c e 
unnecessary or i n e f f e c t i v e . " 

R i l e y argues t h a t , because the l i m i t s w i t c h was never 

p h y s i c a l l y removed from the pocket f e e d e r and i t s 

f u n c t i o n a l i t y was u n a f f e c t e d , the second element o u t l i n e d i n 

H a r r i s was not met and, t h e r e f o r e , as a m a t t e r of law, he i s 

not l i a b l e under § 2 5 - 5 - 1 1 ( c ) ( 2 ) . 

In B a i l e y v. Hogg, 547 So. 2d 498, 499 ( A l a . 1989), a 

worker's thumb was caught between a b e l t and a p u l l e y on a 

machine; h i s thumb was amputated i n the a c c i d e n t . The 

worker's employer had r e c e i v e d w i t h the machine a guard t h a t 

would have covered the p u l l e y , but the guard had not been 

i n s t a l l e d . I d . a t 499. In h o l d i n g t h a t the w i l l f u l f a i l u r e 

t o i n s t a l l the s a f e t y guard equated t o the removal of the 

s a f e t y guard p u r s u a n t t o § 2 5 - 5 - 1 1 ( c ) ( 2 ) , the Alabama Supreme 

Court s t a t e d : 

"By making the w i l l f u l and i n t e n t i o n a l removal 
of a s a f e t y guard the b a s i s f o r a cause of a c t i o n 
w i t h o u t the h i g h e r burden of p r o o f of ' i n t e n t t o 
i n j u r e ' found i n s u b s e c t i o n [ 2 5 - 5 - 1 1 ] ( a ) , the 
l e g i s l a t u r e acknowledged the i m p o r t a n t p u b l i c p o l i c y 

11 



2110974 

of p r o m o t i n g s a f e t y i n the workplace and the 
importance of such guards i n p r o v i d i n g such s a f e t y . 
The same dangers are p r e s e n t when an a v a i l a b l e 
s a f e t y guard i s not i n s t a l l e d as are p r e s e n t when 
the same guard has been removed. To say t h a t an 
i n j u r y r e s u l t i n g from the w i l l f u l and i n t e n t i o n a l 
removal of a s a f e t y guard i s a c t i o n a b l e but t h a t an 
i n j u r y r e s u l t i n g from the w i l l f u l and i n t e n t i o n a l 
f a i l u r e t o i n s t a l l the same guard i s not contr a v e n e s 
t h a t i m p o r t a n t p u b l i c p o l i c y . To h o l d t h a t the 
w i l l f u l and i n t e n t i o n a l f a i l u r e t o i n s t a l l an 
a v a i l a b l e s a f e t y guard i s not a c t i o n a b l e would a l l o w 
s u p e r v i s o r y employees t o oversee assembly of new 
machinery, i n s t r u c t t h e i r employees not t o i n s t a l l 
the s a f e t y guards, and then, when an employee i s 
i n j u r e d due t o the l a c k of a s a f e t y guard, c l a i m 
immunity from s u i t . " 

I d . a t 499-500. 

R e l y i n g on the r e a s o n i n g i n B a i l e y , the supreme c o u r t 

h e l d i n H a r r i s , s u p r a , t h a t the "removal" of a s a f e t y d e v i c e 

o c c u r s when a machine i s permanently a l t e r e d t o bypass t h a t 

d e v i c e and render i t i n e f f e c t i v e f o r i t s s a f e t y purposes. See  

a l s o Cunningham v. S t e r n , 628 So. 2d 576 ( A l a . 1993) (co-

employees who a l l o w e d worker t o operate p r e s s t h a t had been 

m o d i f i e d t o bypass p a l m - c o n t r o l b u t t o n s were not e n t i t l e d t o 

summary judgment s i n c e the a c t of b y p a s s i n g s a f e t y d e v i c e 

c o n s t i t u t e d removal of s a f e t y d e v i c e f o r purposes of § 25-5-

11(c) ( 2 ) ) . In Haddock v. M u l t i v a c , I n c . , 703 So. 2d 969, 970¬

72 ( A l a . C i v . App. 1996), an employee was i n j u r e d when h i s 
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hand was caught i n the " f o r m i n g d i e " of a machine; the s a f e t y 

guard t h a t c o v e r e d the f o r m i n g - d i e area had been disengaged, 

or bypassed, by a jumper w i r e . I f the guard had been w o r k i n g 

p r o p e r l y , the machine would have shut down i f the guard was 

removed. I d . a t 972. T h i s c o u r t d e c i d e d i n Haddock t h a t a 

genuine i s s u e of m a t e r i a l f a c t e x i s t e d r e g a r d i n g the 

employee's c l a i m under § 2 5 - 5 - 1 1 ( c ) ( 2 ) , and we r e v e r s e d the 

lower c o u r t ' s summary judgment on t h a t c l a i m . I d . 

C i t i n g Haddock, Bates argues t h a t the "bypass" of the 

s a f e t y d e v i c e by R i l e y f a l l s w i t h i n the d e f i n i t i o n of removal 

under § 25-5-11(c) (2). We d i s a g r e e . A l t h o u g h R i l e y h e l d down 

the l i m i t s w i t c h , the s a f e t y d e v i c e d e s i g n e d t o p r e v e n t the 

p o c k e t f e e d e r from r u n n i n g w h i l e the magnet door was open, 

R i l e y d i d not "bypass" t h a t s a f e t y d e v i c e w i t h i n the meaning 

of H a r r i s , Cunningham, or Haddock. In a l l of those cases, the 

co-employee had r e d e s i g n e d the machine a t i s s u e so as t o 

r ender the s a f e t y d e v i c e c o m p l e t e l y i n e f f e c t i v e , e s s e n t i a l l y 

removing the s a f e t y d e v i c e from the machine. In t h i s case, 

the l i m i t s w i t c h remained o p e r a t i o n a l a t a l l t i m e s ; R i l e y 

s i m p l y h e l d i t up t o keep the machine from s h u t t i n g o f f . In 

H a l l m a r k v. Duke, 624 So. 2d 1058 ( A l a . 1993), the supreme 
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c o u r t h e l d t h a t , assuming c e r t a i n l i d s and v a l v e s on a machine 

c o u l d be c o n s i d e r e d s a f e t y d e v i c e s , the defendant co-employees 

c o u l d not be l i a b l e under § 25-5-11(c)(2) when those d e v i c e s 

had not been bypassed t o p r e v e n t t h e i r p r o p e r f u n c t i o n i n g and 

remained f u l l y o p e r a t i o n a l a t the time of the a c c i d e n t ; they 

s i m p l y had not been used by the defendant co-employees. 

L i k e w i s e , i n S h a r i t v. H a r k i n s , 564 So. 2d 876, 877 ( A l a . 

1990), an employee was r e q u i r e d t o use an o x y g e n - n a t u r a l gas 

t o r c h i n removing d e f e c t s from l a r g e s t e e l s l a b s produced a t 

h i s employer's s t e e l p l a n t . The t o r c h had s e p a r a t e c o n t r o l s 

f o r the f l o w s of oxygen and n a t u r a l gas t o the n o z z l e and 

another c o n t r o l , a l e v e r , t h a t r e l e a s e d oxygen under 150 

pounds of p r e s s u r e t o the n o z z l e ; the h i g h - p r e s s u r e oxygen i s 

what a c t u a l l y c u t the m e t a l . I d . On the date of the a c c i d e n t 

t h a t o c c u r r e d i n t h a t case, the employee had "pinned" the 

o x y g e n - c o n t r o l l e v e r i n the "open" p o s i t i o n , c a u s i n g a 

c o n s t a n t f l o w of oxygen under 150 pounds of p r e s s u r e t o the 

t o r c h n o z z l e . I d . While w o r k i n g , the employee dropped the 

t o r c h ; the f l o w of oxygen caused the t o r c h t o "'snake around' 

much l i k e an una t t e n d e d water hose under h i g h p r e s s u r e , " 

i n j u r i n g the employee, u n t i l he was a b l e t o grab the t o r c h and 
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remove the p i n from the o x y g e n - c o n t r o l l e v e r . I d . The 

employee sued h i s co-employee, a s s e r t i n g t h a t the oxygen-

c o n t r o l l e v e r c o n s t i t u t e d a s a f e t y d e v i c e and t h a t the co-

employee had w i l l f u l l y a l l o w e d t h a t d e v i c e t o be disengaged or 

made i n o p e r a b l e . I d . a t 878. In d i s t i n g u i s h i n g S h a r i t from 

B a i l e y , the Alabama Supreme Court s t a t e d : 

"The c r i t i c a l d i s t i n c t i o n between B a i l e y [v. Hogg, 
547 So. 2d 498 ( A l a . 1989),] and the p r e s e n t case i s 
t h a t i n B a i l e y the defendant was p r o v i d e d w i t h 
guards t h a t were a p a r t of the equipment d e l i v e r e d 
w i t h the machine and the defendant f a i l e d t o put 
those guards i n p l a c e . That s i m p l y i s not the case 
b e f o r e us. [The employee] a l l e g e s t h a t [the co-
employee] w i l l f u l l y d i s a b l e d a s a f e t y d e v i c e t h a t 
was a l r e a d y i n p l a c e on the equipment and had not  
been removed. We b e l i e v e t h a t the e v i d e n c e 
e s t a b l i s h e s a t most t h a t [the co-employee] f a i l e d t o 
c o r r e c t a p o s s i b l y unsafe p r a c t i c e of some of h i s 
employees." 

564 So. 2d a t 878. 

The c i r c u m s t a n c e s i n the p r e s e n t case are more a k i n t o 

those i n S h a r i t than those i n H a r r i s , Cunningham, and Haddock. 

L i k e i n S h a r i t , R i l e y p a r t i c i p a t e d i n the unsafe p r a c t i c e of 

m a nually and t e m p o r a r i l y d i s a b l i n g the l i m i t s w i t c h f o r a 

l i m i t e d time w h i l e h i s t a s k was b e i n g performed. We d e c l i n e 

t o expand the h o l d i n g s i n H a r r i s , Haddock, and B a i l e y t o 

i n c l u d e the temporary, manual d i s a b l i n g of a s a f e t y d e v i c e 
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t h a t o t h e r w i s e remains a t t a c h e d t o the machine and o p e r a t e s as 

i t was d e s i g n e d t o per f o r m . To do so would i m p r o p e r l y expand 

the meaning of § 25-5-11(c)(2) t o encompass something o t h e r 

than "removal." 

Because Bates f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e 

c r e a t i n g a f a c t u a l d i s p u t e as t o whether R i l e y had "removed" 

a s a f e t y d e v i c e , which a c t i o n r e s u l t e d i n B a t e s ' s i n j u r y , we 

conclude t h a t the t r i a l c o u r t e r r e d i n denying R i l e y ' s motion 

f o r a judgment as a ma t t e r of law. We, t h e r e f o r e , r e v e r s e the 

t r i a l c o u r t ' s judgment on the j u r y ' s v e r d i c t , and we remand 

the cause f o r the e n t r y of a judgment c o n s i s t e n t w i t h t h i s 

o p i n i o n . Because of our d i s p o s i t i o n of the c r o s s - a p p e a l , we 

need not d i s c u s s the m e r i t s of B a t e s ' s arguments on a p p e a l . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n and Donaldson, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h w r i t i n g , which 

Thompson, P.J., j o i n s . 
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THOMAS, Judge, c o n c u r r i n g i n the r e s u l t . 

A l t h o u g h I agree t h a t the t r i a l c o u r t i n the p r e s e n t case 

e r r e d by f a i l i n g t o e n t e r a judgment as a matter of law i n 

f a v o r of Robert R i l e y , I re a c h t h a t c o n c l u s i o n under a 

d i f f e r e n t r a t i o n a l e than does the main o p i n i o n . I conclude 

t h a t the ev i d e n c e p r e s e n t e d a t t r i a l was i n s u f f i c i e n t t o 

e s t a b l i s h t h a t R i l e y knew " t h a t i n j u r y or death would l i k e l y 

or p r o b a b l y r e s u l t " from h i s d e c i s i o n t o man u a l l y bypass the 

l i m i t s w i t c h . A l a . Code 1975, § 2 5 - 5 - 1 1 ( c ) ( 2 ) . A l t h o u g h 

R i l e y was aware of the purpose of the l i m i t s w i t c h and 

un d e r s t o o d t h a t i t was d e s i g n e d t o p r e v e n t a c c i d e n t s l i k e the 

one t h a t o c c u r r e d , he was not aware a t the time he manually 

bypassed the l i m i t s w i t c h and o r d e r e d the "bump" t h a t Jack R. 

Bates I I i n t e n d e d t o p l a c e h i s hand i n the po c k e t f e e d e r t o 

d i s l o d g e more of the c l o g ; R i l e y b e l i e v e d t h a t Bates had 

f i n i s h e d h i s t a s k , and, t h u s , R i l e y proceeded t o the next s t e p 

i n the p r o c e s s , as he had many times b e f o r e when he had 

unclogged the po c k e t f e e d e r . What R i l e y d i d may w e l l have 

been c a r e l e s s and n e g l i g e n t , but t o p e r m i t i t t o form the 

b a s i s of a w i l l f u l - c o n d u c t c l a i m a g a i n s t a co-employee would 

render "any n e g l i g e n c e t h a t p e r t a i n s t o s a f e t y or adds t o [an 
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employee's] r i s k ... a c t i o n a b l e , " which r e s u l t , a c c o r d i n g t o 

our supreme c o u r t , i s p r e c l u d e d under § 2 5 - 5 - 1 1 - ( c ) ( 2 ) . 

H a l l m a r k v. Duke, 624 So. 2d 1058, 1062 ( A l a . 1993). 

Thompson, P.J., co n c u r s . 
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