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MOORE, Judge. 

Henry L. P e n i c k appealed t o the J e f f e r s o n C i r c u i t C ourt 

from an adverse judgment of the J e f f e r s o n D i s t r i c t C ourt i n 

f a v o r of Southpace Management, I n c . , as agent f o r Booker T. 
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Washington I n s u r a n c e Company. P e n i c k now appeals from the 

d i s m i s s a l of t h a t a p p e a l . We r e v e r s e . 

Background 

I t appears u n d i s p u t e d t h a t , on September 30, 2010, P e n i c k 

e n t e r e d i n t o a w r i t t e n l e a s e agreement w i t h Booker T. 

Washington Insurance Company ("the l e a s e agreement") 

c o n c e r n i n g premises l o c a t e d i n Birmingham ("the l e a s e d 

p r e m i s e s " ) . P e n i c k agreed t o pay monthly r e n t i n the amount 

of $1,700. 

In November 2011, Southpace, as agent f o r Booker T. 

Washington Insurance Company, f i l e d i n the d i s t r i c t c o u r t an 

u n l a w f u l - d e t a i n e r a c t i o n , s e e k i n g p o s s e s s i o n of the l e a s e d 

p r e m i s e s , u n p a i d r e n t s , and a t t o r n e y f e e s . A f t e r a March 16, 

2012, bench t r i a l , a t which P e n i c k appeared, the d i s t r i c t 

c o u r t e n t e r e d a judgment i n f a v o r of Southpace. The d i s t r i c t 

c o u r t o r d e r e d t h a t Southpace be r e s t o r e d t o p o s s e s s i o n of the 

l e a s e d premises and, p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P., 

found no j u s t reason t o d e l a y f i n a l i z i n g t h a t a s p e c t of the 

judgment. 1 

1The d i s t r i c t c o u r t a l s o found t h a t r e n t i n the amount of 
$1,700 per month had a c c r u e d s i n c e the f i l i n g of Southpace's 
c o m p l a i n t and g r a n t e d l e a v e t o Southpace t o prove i t s damages 
a g a i n s t P e n i c k . 
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On March 23, 2012, P e n i c k f i l e d a n o t i c e of appea l i n the 

c i r c u i t c o u r t . P e n i c k o r i g i n a l l y s u b m i t t e d the s i g n a t u r e s of 

two a t t o r n e y s as s e c u r i t y f o r c o s t s . On March 30, 2012, a f t e r 

l e a r n i n g t h a t the c i r c u i t - c o u r t c l e r k would not acce p t the 

s i g n a t u r e s as s e c u r i t y , P e n i c k p a i d $100 t o cover the c o s t s . 

The c i r c u i t - c o u r t c l e r k n o t i f i e d the d i s t r i c t c o u r t t h a t 

P e n i c k ' s a p p e a l had been f i l e d as of March 30, 2012. 

On A p r i l 4, 2012, Southpace moved f o r a summary judgment 

i n i t s f a v o r on i t s u n l a w f u l - d e t a i n e r c l a i m . In a d d i t i o n t o 

a s s e r t i n g t h a t P e n i c k had f a i l e d t o abide by the terms of the 

l e a s e agreement and t h a t he had f a i l e d t o make the r e q u i r e d 

r e n t a l payments, Southpace a s s e r t e d t h a t the c i r c u i t c o u r t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over P e n i c k ' s a p p e a l 

because he had f a i l e d t o p o s t an a p p r o p r i a t e and s u f f i c i e n t 

bond w i t h i n the time a l l o w e d f o r a p p e a l i n g the d i s t r i c t 

c o u r t ' s judgment. Southpace s u p p o r t e d i t s motion w i t h c o p i e s 

of a f f i d a v i t s and correspondence, the t e r m i n a t i o n n o t i c e t h a t 

had been p o s t e d a t the l e a s e d p r e m i s e s , the l e a s e agreement, 

and the p l e a d i n g s , o r d e r s , and judgment from the d i s t r i c t -

c o u r t a c t i o n . 
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The c i r c u i t c o u r t o r i g i n a l l y s c h e d u l e d a h e a r i n g on 

Southpace's summary-judgment motion f o r May 1, 2012. On t h a t 

d a t e , however, the c i r c u i t c o u r t r e s c h e d u l e d the h e a r i n g f o r 

May 11, 2012. On May 10, 2012, the day b e f o r e the s c h e d u l e d 

h e a r i n g , P e n i c k f i l e d h i s o p p o s i t i o n t o Southpace's summary-

judgment motion and a s u p p o r t i n g a f f i d a v i t . Southpace moved 

to s t r i k e P e n i c k ' s o p p o s i t i o n and s u p p o r t i n g a f f i d a v i t , 

a s s e r t i n g t h a t P e n i c k had f a i l e d t o comply w i t h the time 

p r o v i s i o n s s e t f o r t h i n Rule 5 6 ( c ) , A l a . R. C i v . P., and t h a t 

i t would be p r e j u d i c e d i f the c i r c u i t c o u r t c o n s i d e r e d those 

m a t e r i a l s . 

On May 17, 2012, the c i r c u i t c o u r t e n t e r e d an o r d e r 

g r a n t i n g Southpace's motion t o s t r i k e P e n i c k ' s o p p o s i t i o n t o 

the pending summary-judgment motion. The c i r c u i t c o u r t a l s o 

c o n c l u d e d t h a t i t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n of 

P e n i c k ' s a p p e a l . The c i r c u i t c o u r t d i s m i s s e d P e n i c k ' s a p p e a l 

but o r d e r e d the c i r c u i t - c o u r t c l e r k t o " t r a n s f e r the case 

a l o n g w i t h the money b e i n g h e l d ... i n the amount of ... 

[$5 , 1 0 0 ] t o the D i s t r i c t Court f o r f u r t h e r p r o c e e d i n g s i n t h i s 

m a t t e r . The money c l a i m [ a s s e r t e d by Southpace] s h a l l remain 

pending b e f o r e the D i s t r i c t C o u r t . " The c i r c u i t c o u r t 
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p u r p o r t e d t o c e r t i f y i t s judgment as f i n a l p u r s u a n t t o Rule 

5 4 ( b ) , A l a . R. C i v . P. P e n i c k a p pealed from t h a t judgment t o 

t h i s c o u r t on June 27, 2012. 

A n a l y s i s 

Because i t i s p o t e n t i a l l y d i s p o s i t i v e of the a p p e a l , we 

f i r s t address P e n i c k ' s argument t h a t the c i r c u i t c o u r t e r r e d 

i n c o n c l u d i n g t h a t i t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o 

c o n s i d e r P e n i c k ' s a p p e a l . A l t h o u g h the c i r c u i t c o u r t s t a t e d 

t h a t P e n i c k ' s a p p e a l was u n t i m e l y , the r e c o r d e s t a b l i s h e s t h a t 

P e n i c k f i l e d h i s n o t i c e of appea l from the d i s t r i c t c o u r t ' s 

judgment w i t h i n the p e r i o d a l l o w e d by A l a . Code 1975, § 6-6¬

350 ("Any p a r t y may appea l from a judgment e n t e r e d a g a i n s t him 

or her by a d i s t r i c t c o u r t t o the c i r c u i t c o u r t a t any time 

w i t h i n seven days a f t e r the e n t r y t h e r e o f . " ) . 

Southpace, however, argued b e f o r e the c i r c u i t c o u r t t h a t 

P e n i c k ' s n o t i c e of ap p e a l was not t i m e l y f i l e d because he had 

f a i l e d t o p r o v i d e s e c u r i t y f o r c o s t s i n a form a c c e p t a b l e t o 

the c i r c u i t - c o u r t c l e r k u n t i l a f t e r the time t o ap p e a l had 

e x p i r e d . In sup p o r t of t h a t argument, Southpace r e l i e s on 

A l a . Code 1975, § 12-12-70(a), which p r o v i d e s , i n p e r t i n e n t 

p a r t : "Any p a r t y may ap p e a l from a f i n a l judgment of the 
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d i s t r i c t c o u r t i n a c i v i l case by f i l i n g n o t i c e of a p p e a l i n 

the d i s t r i c t c o u r t ... t o g e t h e r w i t h s e c u r i t y f o r c o s t s as 

r e q u i r e d by law or r u l e . " P e n i c k , however, a s s e r t s t h a t the 

f a i l u r e t o pay c o s t s or t o g i v e s e c u r i t y i n l i e u of c o s t s 

w i t h i n the time a l l o w e d f o r f i l i n g an a p p e a l i s not a 

j u r i s d i c t i o n a l d e f e c t . We agree w i t h P e n i c k . 

In Luce v. Huddleston , 628 So. 2d 819 ( A l a . C i v . App. 

1993), t h i s c o u r t s t a t e d : 

" F a i l u r e t o t i m e l y p o s t s e c u r i t y f o r c o s t s i s 
not f a t a l t o j u r i s d i c t i o n i n cases i n v o l v i n g an 
a p p e a l from c i r c u i t t o a p p e l l a t e c o u r t s . Bryan v.  
Brown, 339 So. 2d 577 ( A l a . 1976). The t i m e l y 
f i l i n g of a n o t i c e of a p p e a l i s j u r i s d i c t i o n a l . 
B ryan, s u p r a . See a l s o Committee Comments t o Rule 
7, [Ala.] R. App. P. A l t h o u g h the R u l e s of 
A p p e l l a t e Procedure do not govern a p p e a l s from 
d i s t r i c t c o u r t or p r o b a t e c o u r t , Rule 1, [Ala.] R. 
App. P., F i n c h v. F i n c h , 468 So. 2d 151 ( A l a . 1985), 
and Hardeman[ v. M a y f i e l d , 429 So. 2d 1097 ( A l a . 
C i v . App. 1 9 8 3 ) ] , the p r i n c i p l e s found i n Rule 7, 
[Ala . ] R. App. P., can be a p p l i e d . See M a l l o r y v.  
Alabama R e a l E s t a t e Commission, 369 So. 2d 23 ( A l a . 
C i v . App. 1979). 

"The r u l e t h a t p r o b a t e c o u r t cases r e q u i r e t h a t 
s e c u r i t y f o r c o s t s be p o s t e d w i t h i n the s t a t u t o r y 
time f o r t a k i n g an a p p e a l , see J o u r n e q u i n v. Land, 
235 A l a . 29, 177 So. 132 (1937), and Mays v. K i n g , 
28 A l a . 690 (1856), was a b r o g a t e d by A l a . Code 1975, 
§ 12-22-25, which s t a t e s i n p a r t t h a t 'the f i l i n g of 
s e c u r i t y f o r c o s t s i s not a j u r i s d i c t i o n a l 
p r e r e q u i s i t e . ' Our Supreme Court has a n a l o g i z e d 
p r o b a t e c o u r t cases i n a n a l y z i n g d i s t r i c t c o u r t 
c a s e s . See, e.g., F i n c h , s u p r a . As a d d i t i o n a l 

6 



2111007 

p e r s u a s i v e a u t h o r i t y , we note t h a t , i n cases 
i n v o l v i n g misdemeanor c o n v i c t i o n a p peals from 
d i s t r i c t t o c i r c u i t c o u r t p u r s u a n t t o A l a . Code 
1975, § 12-12-70(b), the f i l i n g of an a p p e a l bond i s 
not a j u r i s d i c t i o n a l r e q u i r e m e n t . Ex p a r t e Buckner, 
435 So. 2d 1197 ( A l a . 1982). N o t h i n g i n the above-
c i t e d s t a t u t e s and cases suggests t h a t p o s t i n g 
s e c u r i t y f o r c o s t s w i t h i n the s t a t u t o r y time l i m i t  
f o r a p p e a l i s a j u r i s d i c t i o n a l r e quirement f o r 
p e r f e c t i n g a p p e a l . T i m e l y p o s t i n g of s e c u r i t y i s 
not r e q u i r e d i n a p p e l l a t e c a ses, nor i n p r o b a t e t o 
c i r c u i t c o u r t a p p e a l s , nor i n misdemeanor c o n v i c t i o n 
a p p eals from d i s t r i c t t o c i r c u i t c o u r t . To r e q u i r e 
contemporaneous p o s t i n g of s e c u r i t y f o r c o s t s w i t h 
the a p p e a l from d i s t r i c t t o c i r c u i t c o u r t would be 
t o c o n t i n u e a v e s t i g e from an e a r l i e r e r a of s t r i c t 
p l e a d i n g and p r a c t i c e . 

" F u r t h e r , we r e i t e r a t e the l e g a l p r o c e d u r a l 
p h i l o s o p h y s t a t e d i n Hand [v. Thornburg, 425 So. 2d 
467,] 469 [ ( A l a . C i v . App. 1 9 8 2 ) ] , t h a t ' [ m ] y r i a d 
changes have been made i n the p a s t decade i n an 
attempt t o e l i m i n a t e , or s o f t e n the e f f e c t o f , u l t r a 
t e c h n i c a l r u l e s of c i v i l t r i a l and a p p e l l a t e 
p r o c e d u r e s t h e r e b y s t r i v i n g f o r a j u s t , speedy and 
i n e x p e n s i v e d e t e r m i n a t i o n of each c i v i l a c t i o n upon 
i t s m e r i t s . ' See Rule 1 ( c ) , [Ala.] R. C i v . P. 

"Nothing i n t h i s o p i n i o n e l i m i n a t e s the 
r e q u i r e m e n t s of A l a . Code 1975, § 12-12-70(a), or 
Rule 6 2 ( d c ) ( 5 ) , [Ala.] R. C i v . P., t h a t an a p p e l l a n t 
from d i s t r i c t t o c i r c u i t c o u r t must p o s t s e c u r i t y . 
R a t h e r , t h i s o p i n i o n s h o u l d be c o n s t r u e d as meaning 
t h a t i t i s the t i m e l y f i l i n g of the n o t i c e of a p p e a l 
which i s j u r i s d i c t i o n a l . " 

628 So. 2d a t 820. 

Based on Luce, s u p r a , we agree w i t h P e n i c k t h a t h i s 

f a i l u r e t o pay c o s t s or t o g i v e s e c u r i t y i n l i e u of c o s t s 
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w i t h i n the time frame a l l o w e d f o r f i l i n g an a p p e a l was not a 

j u r i s d i c t i o n a l d e f e c t . T h e r e f o r e , the c i r c u i t c o u r t e r r e d i n 

d i s m i s s i n g P e n i c k ' s a p p e a l f o r l a c k of s u b j e c t - m a t t e r 

j u r i s d i c t i o n and p u r p o r t i n g t o t r a n s f e r the a c t i o n back t o the 

d i s t r i c t c o u r t . 

P e n i c k a l s o a s s e r t s t h a t n e i t h e r the d i s t r i c t c o u r t nor 

the c i r c u i t c o u r t had p e r s o n a l j u r i s d i c t i o n or s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o hear t h i s a c t i o n because, he says, Southpace 

f a i l e d t o p r o p e r l y serve him w i t h i t s c o m p l a i n t . We r e j e c t 

P e n i c k ' s argument because, based on the r e c o r d , P e n i c k waived 

any o b j e c t i o n t o improper s e r v i c e and s u b m i t t e d h i m s e l f t o the 

j u r i s d i c t i o n of the d i s t r i c t c o u r t . 

As r e c o g n i z e d i n Persons v. Summers, 274 A l a . 673, 680, 

151 So. 2d 210, 214-15 (1963): 

"[T]he a l l e g a t i o n of the b i l l shows t h a t 
'complainants r e q u e s t e d a c o n t i n u a n c e of s a i d 
h e a r i n g which was g r a n t e d ' S e r v i c e of p r o c e s s 
i s not e s s e n t i a l i f the p a r t y i n t e n d e d t o be s e r v e d 
appears and defends and submits h i m s e l f t o the 
j u r i s d i c t i o n of the c o u r t . The purpose of p r o c e s s 
i s t o b r i n g the defendant i n t o c o u r t and may be by 
him waived. ... We c o n s i d e r the appearance 
r e q u e s t i n g a c o n t i n u a n c e t o be a g e n e r a l appearance 
because we have s a i d t h a t i f a defendant i n t e n d s t o 
r e l y on want of j u r i s d i c t i o n over h i s p e r s o n , he 
must appear, i f a t a l l , f o r the s o l e purpose of 
o b j e c t i n g t o the j u r i s d i c t i o n of the c o u r t . An 
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appearance f o r any o t h e r purpose i s u s u a l l y 
c o n s i d e r e d g e n e r a l . " 

The r e c o r d r e v e a l s t h a t P e n i c k p r o p e r l y c h a l l e n g e d 

Southpace's December 1, 2011, attempt t o s e r v e him and the 

d i s t r i c t c o u r t g r a n t e d h i s motion t o quash s e r v i c e . Southpace 

s u b s e q u e n t l y moved the d i s t r i c t c o u r t f o r p e r m i s s i o n t o amend 

i t s c o m p l a i n t , r e a s s e r t i n g i t s u n l a w f u l - d e t a i n e r c l a i m ; 

Southpace a s s e r t e d t h a t , on December 22, 2011, i t had p r o p e r l y 

s e r v e d P e n i c k and t h a t he had f a i l e d t o v a c a t e the l e a s e d 

p r e m i s e s . The d i s t r i c t c o u r t g r a n t e d Southpace's motion, and, 

t h e r e a f t e r , P e n i c k r a i s e d no c h a l l e n g e t o s e r v i c e , whether 

improper or w h o l l y l a c k i n g , and he r a i s e d no o b j e c t i o n t o the 

d i s t r i c t c o u r t ' s j u r i s d i c t i o n over him. In f a c t , the r e c o r d 

i n d i c a t e s t h a t P e n i c k answered Southpace's c o m p l a i n t and t h a t 

the d i s t r i c t c o u r t conducted a t r i a l , a t which P e n i c k appeared 

pro se, on the m e r i t s of Southpace's u n l a w f u l - d e t a i n e r c l a i m . 

Thus, P e n i c k i s deemed t o have made a g e n e r a l appearance i n 

the a c t i o n , t o have waived any d e f e c t s i n the method of 

s e r v i c e , and t o have s u b m i t t e d t o the j u r i s d i c t i o n of the 

d i s t r i c t c o u r t . Persons v. Summers, su p r a . 

P e n i c k next a s s e r t s t h a t the c i r c u i t c o u r t ' s May 1, 2012, 

o r d e r , i n which i t r e s c h e d u l e d the h e a r i n g on Southpace's 
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summary-judgment motion t o May 11, 2012, f a i l e d t o p r o v i d e him 

the 10 days' n o t i c e r e q u i r e d by Rule 5 6 ( c ) , A l a . R. C i v . P. 

P e n i c k a l s o a s s e r t s t h a t the c i r c u i t c o u r t e r r e d i n s t r i k i n g 

h i s o p p o s i t i o n t o Southpace's summary-judgment motion. 

P e n i c k has r a i s e d t h e s e arguments f o r the f i r s t time on 

a p p e a l . See Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 410 

( A l a . 1992) ("This Court cannot c o n s i d e r arguments r a i s e d f o r 

the f i r s t time on a p p e a l ; r a t h e r , our r e v i e w i s r e s t r i c t e d t o 

the e v i d e n c e and arguments c o n s i d e r e d by the t r i a l c o u r t . " ) ; 

and G o t l i e b v. C o l l a t , 567 So. 2d 1302, 1304 ( A l a . 1990) 

("This Court cannot put a t r i a l c o u r t i n e r r o r f o r f a i l i n g t o 

c o n s i d e r e v i d e n c e or a c c e p t arguments t h a t , a c c o r d i n g t o the 

r e c o r d , were not p r e s e n t e d t o i t . " ) . Because P e n i c k ' s 

arguments c h a l l e n g i n g the c i r c u i t c o u r t ' s s c h e d u l i n g of the 

summary-judgment h e a r i n g and i t s r u l i n g on the motion t o 

s t r i k e were not p r e s e n t e d t o the c i r c u i t c o u r t , we w i l l not 

address them. 

As h i s f i n a l argument, P e n i c k a s s e r t s t h a t the c i r c u i t 

c o u r t i m p r o p e r l y c e r t i f i e d i t s May 17, 2012, o r d e r as f i n a l 

p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. He a s s e r t s t h a t 

Southpace's c l a i m f o r u n p a i d r e n t s and o t h e r damages have not 
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been r e s o l v e d and t h a t , as a r e s u l t , h i s a p p e a l s h o u l d be 

d i s m i s s e d as b e i n g from a n o n f i n a l judgment w i t h i n s t r u c t i o n s 

t o the c i r c u i t c o u r t t o v a c a t e the o r d e r awarding Southpace 

p o s s e s s i o n of the l e a s e d p r e m i s e s . We conclude t h a t the 

c i r c u i t c o u r t ' s Rule 54(b) c e r t i f i c a t i o n was a n u l l i t y because 

Southpace's money c l a i m was not b e f o r e the c i r c u i t c o u r t ; t h a t 

c l a i m remained pending i n the d i s t r i c t c o u r t , which had not 

e n t e r e d a f i n a l judgment as t o t h a t c l a i m . 2 

2We note t h a t , i n u n l a w f u l - d e t a i n e r a c t i o n s , c e r t i f i c a t i o n 
p u r s u a n t t o Rule 54(b) of an o r d e r i n which a t r i a l c o u r t has 
g r a n t e d a l a n d l o r d p o s s e s s i o n of p r o p e r t y but r e s e r v e d 
judgment as t o the amount of u n p a i d r e n t or damages i s not an 
uncommon p r a c t i c e . See, e.g., Subway R e a l E s t a t e Corp. v.  
C e ntury P l a z a Co., 624 So. 2d 1052, 1054 ( A l a . 1993) ( c i r c u i t 
c o u r t d i r e c t e d e n t r y of a f i n a l judgment, p u r s u a n t t o Rule 
5 4 ( b ) , on i t s o r d e r f i n d i n g t h a t t e n a n t s h o u l d be r e s t o r e d t o 
p o s s e s s i o n of the l e a s e d premises on u n l a w f u l - d e t a i n e r c l a i m 
even though genuine i s s u e s of m a t e r i a l f a c t s e x i s t e d as t o the 
r e m a i n i n g c l a i m s , which i n c l u d e d the l a n d l o r d ' s c l a i m s f o r 
u n p a i d r e n t s , b r e a c h of c o n t r a c t , b r e a c h of a p r o m i s s o r y note, 
and b r e a c h of g u a r a n t y agreement, as w e l l as the t e n a n t s ' 
c o u n t e r c l a i m s of f r a u d , w r o n g f u l t e r m i n a t i o n of a l e a s e , 
b r e a c h of c o n t r a c t , t o r t i o u s i n t e r f e r e n c e w i t h b u s i n e s s 
r e l a t i o n s , and b r e a c h of duty t o m i t i g a t e damages); L o v e j o y v.  
I n t e r v e s t Corp., 794 So. 2d 1205, 1206 ( A l a . C i v . App. 2001) 
( r e v i e w i n g judgment i n an u n l a w f u l - d e t a i n e r a c t i o n t h a t had 
been appealed t o the c i r c u i t c o u r t , i n which the d i s t r i c t 
c o u r t had found i n f a v o r of the l a n d l o r d on the p o s s e s s i o n 
c l a i m and had c e r t i f i e d t h a t o r d e r as f i n a l p u r s u a n t t o Rule 
54(b) " ' w i t h l e a v e t o prove damages a g a i n s t [the t e n a n t ] on 
the money c l a i m ' " ) ; and Whitman v. Hughes, 581 So. 2d 1112, 
1113 ( A l a . C i v . App. 1991) ( r e v i e w i n g a p p e a l from c i r c u i t 
c o u r t ' s judgment, which had been c e r t i f i e d p u r s u a n t t o Rule 
5 4 ( b ) , on the l a n d l o r d ' s c l a i m s a l l e g i n g u n l a w f u l d e t a i n e r and 
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We r e v e r s e the c i r c u i t c o u r t ' s judgment t o the e x t e n t i t 

d i s m i s s e d P e n i c k ' s a p p e a l f o r l a c k of s u b j e c t - m a t t e r 

j u r i s d i c t i o n . 3 The cause i s remanded t o the c i r c u i t c o u r t f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Donaldson, J J . , 

concur. 

s e e k i n g e v i c t i o n w h i l e " [ a ] l l i s s u e s c o n c e r n i n g damages t o the 
l e s s e e f o r the v a l u e of h i s improvements were r e s e r v e d f o r a 
j u r y t r i a l " ) . 

3Because the c i r c u i t c o u r t p u r p o r t e d t o d i s m i s s the cause 
f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n , i t d i d not address 
the m e r i t s of the a l t e r n a t i v e argument a s s e r t e d i n Southpace's 
summary-judgment motion. T h e r e f o r e , the motion remains 
pending b e f o r e the c i r c u i t c o u r t . 
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