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BRYAN, Judge. 

These appeals concern whether the Montgomery C i r c u i t 

C o urt e r r e d i n r e v e r s i n g a S t a t e agency's d e c i s i o n t o a l l o w 

A f f i n i t y H o s p i t a l , LLC, d/b/a T r i n i t y M e d i c a l Center o f 

Birmingham ( " T r i n i t y " ) , t o r e l o c a t e i t s h o s p i t a l . F o r the 

reasons e x p l a i n e d below, we conclude t h a t the c i r c u i t c o u r t 

e r r e d , and we r e v e r s e i t s judgment. 
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P r o c e d u r a l H i s t o r y and F a c t u a l Background 

T r i n i t y owns and o p e r a t e s a h o s p i t a l l o c a t e d on M o n t c l a i r 

Road i n Birmingham ("the M o n t c l a i r campus") i n J e f f e r s o n 

County. In December 2008, T r i n i t y a p p l i e d w i t h the S t a t e 

H e a l t h P l a n n i n g and Development Agency ("SHPDA") f o r a 

c e r t i f i c a t e o f need ("CON") t o r e l o c a t e T r i n i t y ' s h o s p i t a l 

from the M o n t c l a i r campus t o a v acant d i g i t a l - h o s p i t a l 

f a c i l i t y l o c a t e d on Highway 280 i n Birmingham ("the Highway 

280 s i t e " ) . See § 22-21-265, A l a . Code 1975 ( r e q u i r i n g a CON 

from SHPDA f o r new i n s t i t u t i o n a l h e a l t h - s e r v i c e f a c i l i t i e s ) . 

H e a l t h S o u t h C o r p o r a t i o n began c o n s t r u c t i o n on the Highway 280 

s i t e i n 2002 but l a t e r abandoned the p r o j e c t . Brookwood 

H e a l t h S e r v i c e s , I n c . , d/b/a Brookwood M e d i c a l Center 

("Brookwood"), and S t . V i n c e n t ' s H e a l t h System ("St. 

V i n c e n t ' s " ) i n t e r v e n e d i n o p p o s i t i o n t o T r i n i t y ' s CON 

a p p l i c a t i o n and r e q u e s t e d a c o n t e s t e d - c a s e h e a r i n g . Brookwood 

owns and o p e r a t e s a h o s p i t a l l o c a t e d i n the C i t y o f Homewood, 

i n the Birmingham a r e a , and S t . V i n c e n t ' s owns and o p e r a t e s a 

h o s p i t a l l o c a t e d i n Birmingham. 

SHPDA a p p o i n t e d an a d m i n i s t r a t i v e law judge ("the ALJ") 

t o hear the c o n t e s t e d - c a s e h e a r i n g . The A L J h e l d a 21-day 
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h e a r i n g , a t which he r e c e i v e d e x t e n s i v e e v i d e n c e . In August 

2010, the A L J recommended t h a t SHPDA g r a n t T r i n i t y a CON 

a l l o w i n g T r i n i t y t o move i t s h o s p i t a l f r o m the M o n t c l a i r 

campus t o the Highway 280 s i t e . In September 2010, SHPDA's 

C e r t i f i c a t e o f Need Review Board ("the CONRB") v o t e d t o adopt 

the ALJ's recommendation, and T r i n i t y was g r a n t e d a CON t o 

r e l o c a t e i t s h o s p i t a l t o the Highway 280 s i t e . 

Brookwood and S t . V i n c e n t ' s a p p e a l e d t o the c i r c u i t 

c o u r t , p u r s u a n t t o § 41-22-20, A l a . Code 1975. B e f o r e the 

c i r c u i t c o u r t , the p a r t i e s i n i t i a l l y d i s a g r e e d over whether 

the case s h o u l d be remanded t o SHPDA f o r the A L J t o c o n s i d e r 

c e r t a i n e v i d e n c e ; t h i s c o u r t answered t h a t q u e s t i o n i n the 

n e g a t i v e i n Ex p a r t e A f f i n i t y H o s p i t a l , LLC, 85 So. 3d 1033 

( A l a . C i v . App. 2011). F o l l o w i n g our d e c i s i o n i n t h a t case, 

the c i r c u i t c o u r t h e l d a h e a r i n g on the m e r i t s of the ap p e a l 

i n May 2012. In J u l y 2012, the c i r c u i t c o u r t e n t e r e d a 

judgment r e v e r s i n g SHPDA's d e c i s i o n p e r m i t t i n g T r i n i t y t o move 

t o the Highway 280 s i t e . T r i n i t y and SHPDA t i m e l y appealed t o 

t h i s c o u r t , and we c o n s o l i d a t e d the a p p e a l s . T r i n i t y f i l e d a 

motion t o e x p e d i t e the a p p e a l s , which we g r a n t e d . T h i s c o u r t 

h e a r d o r a l arguments on October 23, 2012. 
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Stan d a r d of Review 

T h i s c o u r t r e v i e w s a c i r c u i t c o u r t ' s judgment as t o an 

agency's d e c i s i o n w i t h o u t a presumption of c o r r e c t n e s s because 

the c i r c u i t c o u r t i s i n no b e t t e r p o s i t i o n t o r e v i e w the 

agency's d e c i s i o n than i s t h i s c o u r t . C l a r k v. Fancher, 662 

So. 2d 258, 261 ( A l a . C i v . App. 1994). In r e v i e w i n g an 

agency's d e c i s i o n , t h i s c o u r t ' s s t a n d a r d of r e v i e w i s the same 

as t h a t of the c i r c u i t c o u r t . Alabama Dep't of E n v t l . Mgmt.  

v. L e g a l E n v t l . A s s i s t a n c e Found., I n c . , 973 So. 2d 369, 375 

( A l a . C i v . App. 2007). S e c t i o n 41-22-20(k), A l a . Code 1975, 

governs our r e v i e w and the c i r c u i t c o u r t ' s r e v i e w of SHPDA's 

d e c i s i o n i n t h i s case. In p e r t i n e n t p a r t , i t p r o v i d e s : 

"(k) Except where j u d i c i a l r e v i e w i s by t r i a l de 
novo, the agency o r d e r s h a l l be taken as prima f a c i e 
j u s t and r e a s o n a b l e and the c o u r t s h a l l not 
s u b s t i t u t e i t s judgment f o r t h a t of the agency as t o 
the weight of the e v i d e n c e on q u e s t i o n s of f a c t , 
e x c e p t where o t h e r w i s e a u t h o r i z e d by s t a t u t e . ... 
The c o u r t may r e v e r s e or modify the d e c i s i o n or 
g r a n t o t h e r a p p r o p r i a t e r e l i e f from the agency 
a c t i o n ... i f the c o u r t f i n d s t h a t the agency a c t i o n 
i s due t o be s e t a s i d e or m o d i f i e d under s t a n d a r d s 
s e t f o r t h i n a p p e a l or r e v i e w s t a t u t e s a p p l i c a b l e t o 
t h a t agency or i f s u b s t a n t i a l r i g h t s of the 
p e t i t i o n e r have been p r e j u d i c e d because the agency 
a c t i o n i s any one or more of the f o l l o w i n g : 

"(1) In v i o l a t i o n of c o n s t i t u t i o n a l or 
s t a t u t o r y p r o v i s i o n s ; 
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"(2) In 
of the agency; 

excess of the s t a t u t o r y a u t h o r i t y 

"(3) In v i o l a t i o n of any p e r t i n e n t agency 
r u l e ; 

"(4) Made upon u n l a w f u l p r o c e d u r e ; 

"(5) A f f e c t e d by o t h e r e r r o r of l a w ; 

Unreasonable, a r b i t r a r y , or 
c h a r a c t e r i z e d by an abuse of 

d i s c r e t i o n or a c l e a r l y unwarranted e x e r c i s e of 
d i s c r e t i o n . " 

Our r e v i e w of SHPDA's c o n c l u s i o n s of law and i t s a p p l i c a t i o n 

of the law t o the f a c t s i s de novo. Ex p a r t e Wilbanks H e a l t h  

Care S e r v s . , I n c . , 986 So. 2d 422, 425 ( A l a . 2007). 

The c i r c u i t c o u r t p r e s e n t e d v a r i o u s reasons f o r r e v e r s i n g 

SHPDA's d e c i s i o n t o g r a n t T r i n i t y the CON p e r m i t t i n g i t t o 

move t o the Highway 280 s i t e . We w i l l a ddress those reasons 

i n t u r n . 

"The 60% Occupancy R u l e " 

The S t a t e H e a l t h P l a n i s a comprehensive p l a n t h a t 

" p r o v i d e [ s ] f o r the development of h e a l t h programs and 
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r e s o u r c e s t o a s s u r e t h a t q u a l i t y h e a l t h s e r v i c e s w i l l be 

a v a i l a b l e and a c c e s s i b l e i n a manner which a s s u r e s c o n t i n u i t y 

of c a r e , a t r e a s o n a b l e c o s t s , f o r a l l r e s i d e n t s of the s t a t e . " 

§ 22-21-260(13), A l a . Code 1975. The c i r c u i t c o u r t d e t e r m i n e d 

t h a t T r i n i t y ' s CON a p p l i c a t i o n d i d not comply w i t h a 

p a r t i c u l a r r u l e found i n the S t a t e H e a l t h P l a n , Rule 410-2-4-

. 1 4 ( 3 ) ( b ) , A l a . Admin. Code (SHPDA), a l s o known as "the 60% 

occupancy r u l e . " The 60% occupancy r u l e p r o v i d e s : 

"(b) For replacement of h o s p i t a l s , the occupancy  
r a t e f o r the most r e c e n t annual r e p o r t i n g p e r i o d  
s h o u l d have been a t l e a s t 60 p e r c e n t . I f t h i s  
occupancy l e v e l was not met, the h o s p i t a l s h o u l d  
agree t o a r e d u c t i o n i n bed c a p a c i t y t h a t w i l l  
i n c r e a s e i t s occupancy r a t e t o 60 p e r c e n t . For 
example, i f a 90-bed h o s p i t a l had an average d a i l y 
census (ADC) of 45 p a t i e n t s , i t s occupancy r a t e was 
50 p e r c e n t . (The ADC of 45 p a t i e n t s d i v i d e d by 90 
beds e q u a l s 50 p e r c e n t ) . To d etermine a new bed 
c a p a c i t y t h a t would i n c r e a s e the h o s p i t a l ' s 
occupancy r a t e t o 60 p e r c e n t , s i m p l y d i v i d e the ADC 
of 45 p a t i e n t s by .60 (A f r a c t i o n of a bed s h o u l d be 
rounded upward t o the next whole bed) The h o s p i t a l ' s 
new c a p a c i t y s h o u l d be 75 beds, a 15 bed r e d u c t i o n 
t o i t s o r i g i n a l c a p a c i t y of 90 beds." 

(Emphasis added.) 

SHPDA found t h a t T r i n i t y ' s h o s p i t a l a t the M o n t c l a i r 

campus has 560 beds but t h a t T r i n i t y ' s average d a i l y census, 

i . e . , the average number of beds o c c u p i e d by p a t i e n t s d a i l y , 

i s o n l y 222.7, which rounds up t o 223. T h e r e f o r e , T r i n i t y ' s 
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c u r r e n t occupancy r a t e i s 39.8% (223 beds ^ 560 beds = 39.8%), 

l e s s than 60%. In i t s CON a p p l i c a t i o n , T r i n i t y sought t o 

r e l o c a t e 398 of i t s 560 beds t o the Highway 280 s i t e . U s i n g 

the average d a i l y census of 223, the occupancy r a t e f o r a 398-

bed h o s p i t a l would be o n l y 56% (223 beds ^ 398 beds = 56%), 

l e s s than the 60% occupancy s t a n d a r d . Thus, SHPDA found t h a t 

T r i n i t y ' s a p p l i c a t i o n , i n a p p l y i n g f o r 398 beds, d i d not meet 

the 60% occupancy s t a n d a r d . However, i n s t e a d of denying 

T r i n i t y ' s CON a p p l i c a t i o n , SHPDA took a f l e x i b l e approach i n 

d e a l i n g w i t h t h i s s h o r t c o m i n g . 

So t h a t the 60% occupancy r u l e would be s a t i s f i e d , SHPDA 

awarded T r i n i t y the CON " s u b j e c t t o the s t i p u l a t i o n t h a t the 

number of acute car e beds be f u r t h e r reduced by another 

t w e n t y - s i x (26) beds." That i s , SHPDA g r a n t e d the CON f o r 372 

beds i n s t e a d of the 398 beds f o r which T r i n i t y had a p p l i e d 

(398 beds - 26 beds = 372 b e d s ) . Given t h a t T r i n i t y has an 

average d a i l y census of 223, a h o s p i t a l w i t h 372 beds would 

meet the 60% occupancy r u l e ( u s i n g the f o r m u l a i n the r u l e , 

223 ^ .6 = 371.7, which rounds up t o 372). 

The c i r c u i t c o u r t , however, r e j e c t e d SHPDA's s o l u t i o n . 

The c i r c u i t c o u r t c h a r a c t e r i z e d the c o n d i t i o n imposed by 
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SHPDA, r e d u c i n g the number of r e q u e s t e d beds by 26 beds, as an 

i m p e r m i s s i b l e attempt t o " c u r e " T r i n i t y ' s CON a p p l i c a t i o n , 

which SHPDA had determined t o be noncompliant on i t s f a c e w i t h 

the 60% occupancy s t a n d a r d . The c i r c u i t c o u r t e s s e n t i a l l y 

d e t e rmined t h a t T r i n i t y was bound by i t s p r o p o s a l t o r e l o c a t e 

398 beds. Because the number of proposed beds, 398, d i d not 

s a t i s f y the 60% occupancy s t a n d a r d , the c i r c u i t c o u r t 

c o n c l u d e d t h a t T r i n i t y s i m p l y had not s a t i s f i e d the 60% 

occupancy r u l e . The c i r c u i t c o u r t t h e r e f o r e c o n c l u d e d t h a t 

SHPDA had v i o l a t e d § 22-21-266(1), A l a . Code 1975, which 

p e r m i t s SHPDA t o i s s u e a CON f o r new i n p a t i e n t f a c i l i t i e s o n l y 

i f the "proposed f a c i l i t y or s e r v i c e i s c o n s i s t e n t " w i t h "the 

a p p r o p r i a t e s t a t e p l a n , " i . e . , the S t a t e H e a l t h P l a n , which 

i n c l u d e s the 60% occupancy r u l e . The c i r c u i t c o u r t a l s o found 

t h a t SHPDA had v i o l a t e d i t s own r u l e s r e f l e c t i n g the 

requirement found i n § 22-21-266(1). See Rule 410-1-6-

. 0 2 ( 1 ) ( a ) , A l a . Admin. Code (SHPDA) ( s t a t i n g t h a t the 

"proposed new i n s t i t u t i o n a l h e a l t h s e r v i c e s h a l l be c o n s i s t e n t 

w i t h " the S t a t e H e a l t h P l a n ) ; and Rule 410-1-6-.18, A l a . 

Admin. Code (SHPDA) ( m i r r o r i n g the language i n § 22-21-

2 6 6 ( 1 ) ) . Under the c i r c u i t c o u r t ' s r e a s o n i n g , the number of 
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proposed beds c o u l d not be reduced from 398 t o 372 u n l e s s 

T r i n i t y withdrew i t s a p p l i c a t i o n and s u b m i t t e d another 

a p p l i c a t i o n t o SHPDA r e q u e s t i n g the lower number. Brookwood 

and S t . V i n c e n t ' s agree w i t h the c i r c u i t c o u r t . T r i n i t y and 

SHPDA d i s a g r e e w i t h the c i r c u i t c o u r t , a r g u i n g t h a t the 

c i r c u i t c o u r t e r r e d and t h a t SHPDA c o r r e c t l y a p p l i e d the 60% 

occupancy r u l e . 

As T r i n i t y and SHPDA c o r r e c t l y note, the 60% occupancy 

r u l e i t s e l f c o ntemplates the procedure used i n t h i s case. The 

r u l e p r o v i d e s t h a t " [ i ] f [the 60%] occupancy l e v e l [ f o r the 

most r e c e n t annual r e p o r t i n g p e r i o d ] was not met, the h o s p i t a l 

s h o u l d agree t o a r e d u c t i o n i n bed c a p a c i t y t h a t w i l l i n c r e a s e 

i t s occupancy r a t e t o 60 p e r c e n t . " That procedure o c c u r r e d i n 

t h i s case. B e f o r e the A L J , the p a r t i e s d i s a g r e e d over 

T r i n i t y ' s average d a i l y census, the v a r i a b l e t h a t determines 

the number of beds t h a t T r i n i t y c o u l d move. T r i n i t y p r e s e n t e d 

e v i d e n c e i n support of a r e l a t i v e l y h i g h e r average d a i l y 

census t h a t would have s u p p o r t e d moving 398 beds. However, 

Brookwood and S t . V i n c e n t ' s argued t h a t T r i n i t y ' s average 

d a i l y census was lower, the A L J s e l e c t e d t h a t lower number 

based on the evi d e n c e b e f o r e him, and SHPDA adopted t h a t 
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f i n d i n g . Because t h a t f a c t u a l f i n d i n g of a lower number would 

s u p p o r t moving o n l y 372 beds, SHPDA then c o n d i t i o n e d T r i n i t y ' s 

CON on a 26-bed r e d u c t i o n t o s a t i s f y the 60% occupancy 

s t a n d a r d , p r e c i s e l y as the r u l e c o n t e m p l a t e s . 

Brookwood and S t . V i n c e n t ' s argue t h a t the 60% occupancy 

r u l e does not a p p l y t o t h i s case because T r i n i t y never 

"agreed" t o a r e d u c t i o n from 398 proposed beds t o 372 beds. 

I t i s t r u e t h a t T r i n i t y opposed the 26-bed r e d u c t i o n d u r i n g 

the e a r l i e r s t a g e s of t h i s case. When the A L J recommended 

t h a t T r i n i t y be a l l o w e d t o move 372 beds i n s t e a d of 398 beds, 

T r i n i t y f i l e d an e x c e p t i o n t o the ALJ's recommendation, 

o b j e c t i n g t o an a l l o w a n c e of fewer than 398 beds. However, 

a f t e r SHPDA adopted the ALJ's recommendation, T r i n i t y d i d not 

c r o s s - a p p e a l the r e d u c t i o n i n beds when Brookwood and S t . 

V i n c e n t ' s a p p e a l e d the d e c i s i o n t o g r a n t T r i n i t y the CON. 

Thus, T r i n i t y "agreed" t o the r e d u c t i o n by a c q u i e s c i n g t o 

SHPDA's d e c i s i o n . Indeed, t h i s case would not have proceeded 

t o t h i s p o i n t but f o r T r i n i t y ' s a g r e e i n g t o the r e d u c t i o n . We 

f u r t h e r note t h a t the r u l e does not s p e c i f y when an a p p l i c a n t 

must agree t o a r e d u c t i o n i n beds. 

T h i s case i l l u s t r a t e s the n e c e s s i t y of a p p l y i n g the 60% 
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occupancy r u l e as SHPDA d i d . As i n t h i s case, p a r t i e s may 

d i s a g r e e on a h o s p i t a l ' s average d a i l y census, the number t h a t 

w i l l determine how many beds a h o s p i t a l may move i n cases l i k e 

t h i s one. In such cases, the A L J must determine the average 

d a i l y census t o determine how many beds may be moved under the 

r u l e . A f t e r such a d e t e r m i n a t i o n i s made, the number of 

r e q u e s t e d beds s h o u l d be reduced t o meet the 60% occupancy 

s t a n d a r d , i f n e c e s s a r y . " ' T h i s c o u r t and the [ c i r c u i t ] c o u r t 

must g i v e s u b s t a n t i a l d e f e r e n c e t o an agency's i n t e r p r e t a t i o n 

of i t s r u l e s and r e g u l a t i o n s . "[A]n agency's i n t e r p r e t a t i o n of 

i t s own r e g u l a t i o n must s t a n d i f i t i s r e a s o n a b l e , even though 

i t may not appear as r e a s o n a b l e as some o t h e r 

i n t e r p r e t a t i o n . " ' " Fowler v. Johnson, 961 So. 2d 122, 130 

( A l a . 2006) ( q u o t i n g M o b i l e Cnty. P e r s . Bd. v. T i l l m a n , 751 

So. 2d 517, 518 ( A l a . C i v . App. 1999)). SHPDA's a p p l i c a t i o n 

of the 60% occupancy r u l e i n t h i s case i s r e a s o n a b l e . The 

c i r c u i t c o u r t ' s r i g i d i n t e r p r e t a t i o n of the r u l e would 

h a m s t r i n g SHPDA's a b i l i t y t o p e r m i t the r e l o c a t i o n of 

h o s p i t a l s . Under t h a t i n t e r p r e t a t i o n , i f the proposed number 

of beds t o be moved i s determined t o be even one number too 

h i g h the a p p l i c a n t would have t o abandon the a p p l i c a t i o n and 
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s t a r t the p r o c e s s a g a i n a f t e r the e v i d e n t i a r y h e a r i n g . Such 

a d r a c o n i a n approach would undermine our l e g i s l a t u r e ' s s t a t e d 

need f o r " e f f i c i e n t , e c o n o m i c a l and e f f e c t i v e government 

a d m i n i s t r a t i o n " i n a d m i n i s t r a t i v e p r o c e d u r e s . § 41-22-2(b), 

A l a . Code 1975. 

I I . 

E v i d e n t i a r y M a t t e r s 

Whether the E v i d e n c e Submitted A p p l i e s t o a 372-Bed H o s p i t a l 

In a d d i t i o n t o d e t e r m i n i n g t h a t T r i n i t y ' s CON a p p l i c a t i o n 

d i d not comply w i t h the 60% occupancy r u l e , the c i r c u i t c o u r t 

a l s o d e t ermined t h a t T r i n i t y had p r e s e n t e d e v i d e n c e o n l y as t o 

a proposed 398-bed h o s p i t a l , not a 372-bed h o s p i t a l . The 

c i r c u i t c o u r t e x p l a i n e d : 

"An a p p l i c a n t b e a r s the burden of p r o d u c i n g e v i d e n c e 
d e m o n s t r a t i n g t h a t i t s CON a p p l i c a t i o n c o m p l i e s w i t h 
a l l of the a p p l i c a b l e CON r e v i e w c r i t e r i a . [Rule 
410-1-6-.01(1), A l a . Admin. Code (SHPDA).] ... 
T r i n i t y i n t r o d u c e d volumes of e v i d e n c e i n s upport of 
i t s p r o p o s a l t o r e l o c a t e 398 beds, but i t i n t r o d u c e d 
no e v i d e n c e of any k i n d r e g a r d i n g a 372-bed 
h o s p i t a l . T r i n i t y i n t r o d u c e d no e v i d e n c e of the 
c o s t of a 372-bed p r o j e c t , no u t i l i z a t i o n and 
f i n a n c i a l p r o j e c t i o n s f o r a 372-bed p r o j e c t , and no 
a r c h i t e c t u r a l drawing f o r a 372-bed p r o j e c t . ... By 
a p p r o v i n g T r i n i t y t o r e l o c a t e 372 beds d e s p i t e the 
l a c k of any e v i d e n c e r e g a r d i n g the c o s t , d e s i g n , 
f i n a n c i a l f e a s i b i l i t y , or bed complement of a 
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372-bed p r o j e c t , SHPDA f a i l e d t o f o l l o w i t s own 
r e g u l a t i o n s r e q u i r i n g an a p p l i c a n t t o demonstrate 
compliance w i t h a l l of the a p p l i c a b l e CON r e v i e w 

c r i t e r i a . [Rule] 4 1 0 - l - 6 - . 0 1 ( l ) . " 

SHPDA i s s u e d T r i n i t y a CON t o move 372 beds, not the 398 

beds t h a t T r i n i t y had sought and had p r e s e n t e d e v i d e n c e 

c o n c e r n i n g . In i s s u i n g T r i n i t y a CON t o move o n l y 372 beds, 

SHPDA found t h a t the e v i d e n c e s u p p o r t e d such a move, e v i d e n t l y 

f i n d i n g t h a t the 26-bed r e d u c t i o n i s an i m m a t e r i a l change t h a t 

d i d not r e q u i r e the p r e s e n t a t i o n of a d d i t i o n a l e v i d e n c e . 

R e g a r d i n g t h i s f a c t u a l i s s u e , SHPDA's d e c i s i o n " s h a l l be taken 

as prima f a c i e j u s t and r e a s o n a b l e and the c o u r t s h a l l not 

s u b s t i t u t e i t s judgment f o r t h a t of the agency as t o the 

weight of the e v i d e n c e . " § 41-22-20(k). " ' T h i s h o l d s t r u e 

even i n cases where the t e s t i m o n y i s g e n e r a l i z e d , the e v i d e n c e 

i s meager, and r e a s o n a b l e minds might d i f f e r as t o the c o r r e c t 

r e s u l t . ' " C o l o n i a l Mgmt. Group, L.P. v. S t a t e H e a l t h P l a n n i n g  

& Dev. Agency, 853 So. 2d 972, 975 ( A l a . C i v . App. 2002) 

( q u o t i n g H e a l t h Care Auth. of H u n t s v i l l e v. S t a t e H e a l t h  

P l a n n i n g Agency, 549 So. 2d 973, 975 ( A l a . C i v . App. 1989)). 

R e g a r d i n g f a c t u a l m a t t e r s , a c i r c u i t c o u r t may r e v e r s e SHPDA's 

d e c i s i o n i f the d e c i s i o n i s " [ c ] l e a r l y e rroneous i n view of 

the r e l i a b l e , p r o b a t i v e , and s u b s t a n t i a l e v i d e n c e of the whole 
14 
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r e c o r d " or i s " [ u ] n r e a s o n a b l e , a r b i t r a r y , or c a p r i c i o u s . " § 

41-22-20(k)(6) and (7). Moreover, c o n s i d e r i n g SHPDA's 

r e c o g n i z e d e x p e r t i s e i n t h i s s p e c i a l i z e d a r e a , the weight and 

s i g n i f i c a n c e of any g i v e n p i e c e of evi d e n c e p r e s e n t e d i n a 

C O N - a p p l i c a t i o n case i s l e f t p r i m a r i l y t o SHPDA's d i s c r e t i o n . 

C o l o n i a l Mgmt. Group, 853 So. 2d a t 975. 

In t h i s case, SHPDA d i d not e r r i n i m p l i c i t l y f i n d i n g 

t h a t a r e d u c t i o n from 398 beds t o 372 beds i s an i m m a t e r i a l 

change i n e v a l u a t i n g whether the CON s h o u l d be g r a n t e d . That 

change would not a f f e c t T r i n i t y ' s a c q u i s i t i o n c o s t of the 

Highway 280 s i t e . At the h e a r i n g , T r i n i t y p r e s e n t e d 

p r o j e c t i o n s r e g a r d i n g revenue and expenses f o r the Highway 280 

s i t e based on a maximum of o n l y 300 o c c u p i e d beds. Thus, 

those p r o j e c t i o n s would not change due t o a r e d u c t i o n from 398 

proposed beds t o 372 proposed beds. Given the d e f e r e n c e due 

SHPDA as t o f a c t u a l m a t t e r s and SHPDA's e x p e r t i s e i n t h i s 

a r e a , the c i r c u i t c o u r t e r r e d i n s o f a r as i t r e v e r s e d SHPDA's 

d e c i s i o n on t h i s i s s u e . 

E v i d e n c e R e g a r d i n g the Type of H o s p i t a l Beds Reduced 

In r e v e r s i n g SHPDA's d e c i s i o n , the c i r c u i t c o u r t a l s o 
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det e r m i n e d t h a t " [ t ] h e r e i s not even any ev i d e n c e i n the 

r e c o r d [on appeal] as t o what type of h o s p i t a l beds w i l l make 

up the 372 beds f o r which T r i n i t y i s approved." However, t h a t 

d e t e r m i n a t i o n i s unsupported by the r e c o r d . In a p p l y i n g f o r 

398 beds, T r i n i t y sought 317 "acute c a r e " beds, 64 p s y c h i a t r i c 

beds, and 17 i n p a t i e n t - r e h a b i l i t a t i o n beds (317 + 64 + 17 = 

398). The CONRB awarded T r i n i t y the CON " s u b j e c t t o the 

s t i p u l a t i o n t h a t the number of acute care beds be f u r t h e r 

reduced by another t w e n t y - s i x (26) beds." (Emphasis added.) 

Brookwood and S t . V i n c e n t ' s make a somewhat h y p e r t e c h n i c a l 

argument t h a t a l l beds i n a h o s p i t a l are "acute c a r e " beds 

because a h o s p i t a l i s an "acute c a r e " f a c i l i t y ; t h e r e f o r e , 

they say, i t i s u n c l e a r what type of bed was a c t u a l l y reduced 

by 26 beds. T r i n i t y acknowledges t h a t , g e n e r a l l y , a l l beds i n 

a h o s p i t a l may be r e f e r r e d t o as "acute c a r e " beds because 

they are l o c a t e d i n an "acute c a r e " f a c i l i t y . However, as 

T r i n i t y n o t e s , the S t a t e H e a l t h P l a n makes d i s t i n c t i o n s 

between " g e n e r a l acute c a r e beds," p s y c h i a t r i c beds, and 

i n p a t i e n t - r e h a b i l i t a t i o n beds. See Rule s 410-2-4-.02, -.08, 

-.10 A l a . Admin. Code ( S H P D A ) ( e s t a b l i s h i n g d i f f e r e n t need 

methodologies and p l a n n i n g areas f o r the t h r e e t y p e s of b e d s ) . 
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We conclude t h a t the 2 6 reduced beds are o b v i o u s l y g e n e r a l 

a c u t e - c a r e beds as opposed t o p s y c h i a t r i c beds or i n p a t i e n t -

r e h a b i l i t a t i o n beds. 

Ex P a r t e Shelby M e d i c a l Center 

The c i r c u i t c o u r t a l s o r e v e r s e d the d e c i s i o n t o g r a n t 

T r i n i t y a CON because, the c i r c u i t c o u r t determined, the 

d e c i s i o n " i s i n d i r e c t c o n f l i c t w i t h " Ex p a r t e Shelby M e d i c a l  

C e n t e r , I n c . , 564 So. 2d 63 ( A l a . 1990). In Ex p a r t e Shelby  

M e d i c a l C e n t e r , the L l o y d Noland F o u n d a t i o n a p p l i e d f o r a CON 

t o c o n s t r u c t a h o s p i t a l i n the R i v e r c h a s e a r e a of s o u t h e r n 

J e f f e r s o n and n o r t h e r n Shelby C o u n t i e s . 564 So. 2d a t 65. 

L l o y d Noland a l r e a d y had a h o s p i t a l i n the a r e a ; L l o y d Noland 

p l a n n e d t o r e l o c a t e a c e r t a i n number of beds from t h a t 

h o s p i t a l t o the proposed new h o s p i t a l w h i l e a l s o k e e p i n g the 

o l d e r h o s p i t a l open. I d . a t 69. In 1986, SHPDA g r a n t e d the 

CON f o r the new h o s p i t a l a f t e r h o l d i n g a one-day h e a r i n g . I d . 

a t 65. U n l i k e i n t h i s case, SHPDA d i d not make any f i n d i n g s 

of f a c t o t h e r than t r a c k i n g the re q u i r e m e n t s e s t a b l i s h e d i n § 

22-21-266, A l a . Code 1975. I d . a t 70. A f t e r a s e r i e s of 

a p p e a l s , our supreme c o u r t determined t h a t SHPDA had e r r e d i n 
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g r a n t i n g the CON. The supreme c o u r t c o n c l u d e d , among o t h e r 

t h i n g s , t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e t o e s t a b l i s h each 

of the f i v e r e q u i r e m e n t s f o r new i n p a t i e n t f a c i l i t i e s or 

s e r v i c e s found i n § 22-2 1 - 2 6 6 ( 1 ) - ( 5 ) . R e l y i n g on Ex p a r t e  

S h e l b y M e d i c a l C e n t e r , the c i r c u i t c o u r t i n t h i s case 

c o n c l u d e d t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e t o e s t a b l i s h 

t h r e e of the re q u i r e m e n t s of § 22-21-266, i . e . , § 22-21-

266(1), ( 3 ) , and (5). We w i l l d i s c u s s each of these 

r e q u i r e m e n t s i n l i g h t of Ex p a r t e Shelby M e d i c a l Center and 

the f a c t s of t h i s case. 

I n i t i a l l y , we note t h a t , a l t h o u g h t h e r e are some f a c t u a l 

s i m i l a r i t i e s between t h i s case and Ex p a r t e Shelby M e d i c a l  

C e n t e r , t h e r e are a l s o s u b s t a n t i a l d i f f e r e n c e s . Cases 

c o n c e r n i n g CON a p p l i c a t i o n s are f a c t - i n t e n s i v e , and i t i s v e r y 

u n l i k e l y t h a t two cases w i l l ever have the same f a c t s . I t i s 

SHPDA's r e s p o n s i b i l i t y t o weigh the e v i d e n c e i n each case, and 

SHPDA i s a f f o r d e d much de f e r e n c e i n making i t s f a c t u a l 

f i n d i n g s . N e i t h e r t h i s c o u r t nor the c i r c u i t c o u r t may 

" s u b s t i t u t e i t s judgment f o r t h a t of [SHPDA] as t o the weight 

of the ev i d e n c e on q u e s t i o n s of f a c t . " § 41-22-20(k). 
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§ 22-21-266(1) 

As noted e a r l i e r , § 22-21-266(1) p e r m i t s SHPDA t o i s s u e 

a CON f o r new i n p a t i e n t f a c i l i t i e s o n l y i f the "proposed 

f a c i l i t y or s e r v i c e i s c o n s i s t e n t " w i t h the S t a t e H e a l t h P l a n . 

In Ex p a r t e Shelby M e d i c a l C e n t e r , the supreme c o u r t o b served 

t h a t "the [ S t a t e H e a l t h Plan] i s d e s i g n e d t o a l l o c a t e h e a l t h 

care r e s o u r c e s i n such a way t h a t h e a l t h care s e r v i c e s are 

a v a i l a b l e and a c c e s s i b l e a t r e a s o n a b l e c o s t s . " 564 So. 2d a t 

69. The supreme c o u r t then d e t e r m i n e d t h a t " [ c ] o n s t r u c t i n g a 

new $26,270,000 h o s p i t a l i n an overbedded a r e a , r e l o c a t i n g 

c u r r e n t l y u n s t a f f e d beds i n t o the new h o s p i t a l , and p r o v i d i n g 

d u p l i c a t i v e s e r v i c e s i n the new h o s p i t a l do not promote the 

[ S t a t e H e a l t h P l a n ' s ] g o a l of c o s t containment." I d . Thus, 

the supreme c o u r t d e termined t h a t SHPDA's d e c i s i o n t o g r a n t 

the CON t o L l o y d Noland was i n c o n s i s t e n t w i t h the S t a t e H e a l t h 

P l a n and, t h e r e f o r e , v i o l a t e d § 22-21-266(1). In t h i s case, 

the c i r c u i t c o u r t found Ex p a r t e Shelby M e d i c a l C e nter t o be 

d i r e c t l y on p o i n t . 

However, the p e r t i n e n t f a c t s i n t h i s case are 

d i s t i n g u i s h a b l e from those i n Ex p a r t e Shelby M e d i c a l C e n t e r . 

I t i s t r u e t h a t J e f f e r s o n County i s c u r r e n t l y "overbedded," 
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i . e . , t h e r e are more h o s p i t a l beds i n the county than needed, 

as was the case i n Ex p a r t e Shelby M e d i c a l C e n t e r . However, 

the proposed move by T r i n i t y t o the Highway 280 s i t e would 

s u b s t a n t i a l l y reduce the number of T r i n i t y ' s beds. T r i n i t y 

c u r r e n t l y has 560 beds, but i t would be a l l o w e d t o move o n l y 

372 beds, which would reduce the number of beds i n J e f f e r s o n 

County by 188. Thus, u n l i k e i n Ex p a r t e Shelby M e d i c a l  

C e n t e r , the proposed r e l o c a t i o n i n t h i s case would a c t u a l l y 

a l l e v i a t e o v e r b e d d i n g . Furthermore, u n l i k e i n Ex p a r t e Shelby  

M e d i c a l C e n t e r , T r i n i t y i s s e e k i n g t o r e l o c a t e i t s e n t i r e 

h o s p i t a l , not d i v i d e i t s beds between two h o s p i t a l s . The 

r e l o c a t i o n would not p r o v i d e d u p l i c a t i v e s e r v i c e s because a l l 

of T r i n i t y ' s s e r v i c e s would be p r o v i d e d a t the Highway 280 

s i t e . For these r e a s o n s , Ex p a r t e Shelby M e d i c a l Center does 

not e s t a b l i s h t h a t r e l o c a t i n g T r i n i t y ' s h o s p i t a l would f a i l t o 

promote the g o a l of c o s t containment found i n the S t a t e H e a l t h 

P l a n . Thus, we conclude t h a t the c i r c u i t c o u r t e r r e d i n 

d e t e r m i n i n g t h a t Ex p a r t e Shelby M e d i c a l Center d i c t a t e s the 

c o n c l u s i o n t h a t the proposed f a c i l i t y i s i n c o n s i s t e n t w i t h the 

S t a t e H e a l t h P l a n . 
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§ 22-21-266(3) 

S e c t i o n 22-21-266(3) p e r m i t s SHPDA t o i s s u e a CON f o r new 

i n p a t i e n t f a c i l i t i e s o n l y i f " e x i s t i n g i n p a t i e n t f a c i l i t i e s 

p r o v i d i n g i n p a t i e n t s e r v i c e s s i m i l a r t o those proposed are 

b e i n g used i n an a p p r o p r i a t e and e f f i c i e n t manner c o n s i s t e n t 

w i t h community demands f o r s e r v i c e s . " In Ex p a r t e Shelby  

M e d i c a l C e n t e r , our supreme c o u r t d e termined t h a t t h i s 

r e quirement was not met. The c o u r t based i t s d e t e r m i n a t i o n on 

the f a c t t h a t , " w h i l e the p o p u l a t i o n i n the proposed s e r v i c e 

area i s i n c r e a s i n g , the occupancy r a t e s f o r s u r r o u n d i n g 

h o s p i t a l s are f a l l i n g . " 564 So. 2d a t 69. In t h i s case, the 

c i r c u i t c o u r t found the r e a s o n i n g of the supreme c o u r t t o be 

c o n t r o l l i n g on t h i s i s s u e . The c i r c u i t c o u r t noted t h a t 

h o s p i t a l s i n J e f f e r s o n County c o n t i n u e t o have a low occupancy 

r a t e and t h a t the "low occupancy r a t e s , combined w i t h 

d i f f i c u l t economic c o n d i t i o n s and the r e l a t i v e l y low 

reimbursement r a t e s a v a i l a b l e i n Alabama, have c r e a t e d an 

e x t r e m e l y d i f f i c u l t o p e r a t i n g environment f o r J e f f e r s o n County 

h o s p i t a l s . " C i t i n g Ex p a r t e Shelby M e d i c a l C e n t e r , the 

c i r c u i t c o u r t c o n c l u d e d t h a t " t h e r e i s no way t h a t SHPDA can 
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make a f i n d i n g t h a t e x i s t i n g J e f f e r s o n County h o s p i t a l s are 

b e i n g 'used i n an a p p r o p r i a t e and e f f i c i e n t manner,' as 

r e q u i r e d by § 22-21-2 6 6 ( 3 ) . " 

However, t h i s case c o n t a i n s e v i d e n c e t h a t was not p r e s e n t 

i n Ex p a r t e Shelby M e d i c a l C e n t e r . As T r i n i t y n o t e s , the 

c i r c u i t c o u r t ' s judgment d i d not d i s c u s s c e r t a i n e v i d e n c e 

i n d i c a t i n g t h a t Brookwood and S t . V i n c e n t ' s are b e i n g used i n 

an a p p r o p r i a t e and e f f i c i e n t manner. The r e c o r d i n d i c a t e s 

t h a t Brookwood t r e a t s n e a r l y 40,000 p a t i e n t s a n n u a l l y i n i t s 

emergency department, has e x p e r i e n c e d growth i n i t s 

o r t h o p e d i c s s e r v i c e s and some s p e c i a l t y s e r v i c e s , has the most 

a c t i v e s u r g i c a l volumes i n Alabama, and i s Alabama's l a r g e s t 

o u t p a t i e n t p r o v i d e r . The r e c o r d a l s o c o n t a i n s e v i d e n c e 

i n d i c a t i n g t h a t S t . V i n c e n t ' s has e x p e r i e n c e d s i g n i f i c a n t 

growth i n i t s p r i m a r y - c a r e s e r v i c e s and s u r g i c a l s e r v i c e s , 

r e c e n t l y sought a CON f o r a d d i t i o n a l a c u t e - c a r e beds due t o 

h i g h occupancy r a t e s , and has s t a t e d the need f o r a d d i t i o n a l 

c r i t i c a l - c a r e beds t o meet demand. Furthermore, as the 

c i r c u i t c o u r t acknowledged i n i t s judgment, SHPDA found t h a t 

" J e f f e r s o n County has a w o r l d - c l a s s h e a l t h system" and t h a t 

"people come t o J e f f e r s o n County f o r h e a l t h care from a l l over 
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the s t a t e , the s o u t h e a s t , and the w o r l d , " f i n d i n g s t h a t do not 

appear t o be d i s p u t e d . 

We emphasize a g a i n t h a t the c i r c u i t c o u r t may not 

" s u b s t i t u t e i t s judgment f o r t h a t of [SHPDA] as t o the weight 

of the e v i d e n c e on q u e s t i o n s of f a c t . " § 41-22-20(k). In 

t h i s case, t h e r e was s u b s t a n t i a l e v i d e n c e s u p p o r t i n g SHPDA's 

f i n d i n g t h a t e x i s t i n g h o s p i t a l s i n J e f f e r s o n County are b e i n g 

"used i n an a p p r o p r i a t e and e f f i c i e n t manner," as r e q u i r e d by 

§ 22-21-266(3). V i e w i n g SHPDA's f i n d i n g t hrough the p r i s m of 

our d e f e r e n t i a l s t a n d a r d of r e v i e w , t h a t f i n d i n g was not 

" [ c ] l e a r l y erroneous i n view of the r e l i a b l e , p r o b a t i v e , and 

s u b s t a n t i a l e v i d e n c e of the whole r e c o r d " or " [ u ] n r e a s o n a b l e , 

a r b i t r a r y , or c a p r i c i o u s . " § 41-22-20(k)(6) and (7). 

§ 22-21-266(5) 

S e c t i o n 22-21-266(5) p r o v i d e s y e t another r e q u i r e m e n t 

t h a t must be s a t i s f i e d i n t h i s case. Under t h a t p r o v i s i o n , 

SHPDA must f i n d " [ t ] h a t p a t i e n t s w i l l e x p e r i e n c e s e r i o u s 

problems i n o b t a i n i n g i n p a t i e n t c a r e of the type proposed i n 

the absence of the proposed new s e r v i c e . " In Ex p a r t e Shelby  

M e d i c a l C e n t e r , the supreme c o u r t c o n c l u d e d t h a t t h i s 
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requirement had not been s a t i s f i e d . The supreme c o u r t noted, 

among o t h e r t h i n g s , t h a t the s e r v i c e s t o be o f f e r e d by L l o y d 

Noland's proposed h o s p i t a l "would d u p l i c a t e those o f f e r e d by 

e x i s t i n g f a c i l i t i e s i n the a r e a . " 564 So. 2d a t 70. The 

c i r c u i t c o u r t found the same t o be t r u e i n t h i s case, n o t i n g 

t h a t t h e r e are 7 h o s p i t a l s l o c a t e d w i t h i n 10 m i l e s of the 

Highway 280 s i t e i n Birmingham. The c i r c u i t c o u r t a l s o n oted 

the ready a v a i l a b i l i t y of h i g h - q u a l i t y h e a l t h - c a r e s e r v i c e s i n 

J e f f e r s o n County. Thus, the c i r c u i t c o u r t d e termined t h a t 

SHPDA e r r e d by f i n d i n g t h a t p a t i e n t s w i l l e x p e r i e n c e s e r i o u s 

problems i n o b t a i n i n g needed h e a l t h c a r e i f T r i n i t y i s not 

a l l o w e d t o r e l o c a t e . 

A l t h o u g h t h e r e are s i m i l a r i t i e s between the ca s e s , t h i s 

case p r e s e n t s f a c t s t h a t were not e v i d e n t i n Ex p a r t e Shelby  

M e d i c a l C e n t e r . In s h o r t , the area where T r i n i t y seeks t o 

r e l o c a t e , the Highway 280 c o r r i d o r , p r e s e n t s a unique 

s i t u a t i o n . For one, t h e r e i s no d i s p u t e t h a t Highway 280 

e x p e r i e n c e s c h r o n i c t r a f f i c c o n g e s t i o n . That c o n g e s t i o n 

a f f e c t s the time needed t o t r a n s p o r t p a t i e n t s i n need of 

emergency t r e a t m e n t from the Highway 280 area t o l o c a l 

h o s p i t a l s l o c a t e d t o the n o r t h of the Highway 280 s i t e , 
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i n c l u d i n g the M o n t c l a i r campus. I v o r Brooks, Birmingham's 

f i r e c h i e f , t e s t i f i e d t h a t t h e r e was a " g r e a t need" f o r a 

h o s p i t a l i n the Highway 280 a r e a , which he d e s c r i b e d as h a v i n g 

e x p e r i e n c e d a " p o p u l a t i o n e x p l o s i o n . " Brooks e x p l a i n e d t h a t 

h a v i n g a h o s p i t a l a t the Highway 280 s i t e would decrease 

t r a v e l time and i n c r e a s e the chances of s u r v i v a l i n cases 

r e q u i r i n g emergency-room t r e a t m e n t . S i m i l a r l y , more than 60 

paramedics and f i r e - a n d - r e s c u e p e r s o n n e l s u b m i t t e d l e t t e r s 

s u p p o r t i n g T r i n i t y ' s proposed move t o the Highway 280 s i t e . 

A l s o , t h e r e i s no h o s p i t a l l o c a t e d on Highway 280 i n the 

e x t e n s i v e area between Brookwood's h o s p i t a l and Sy l a c a u g a , 

l o c a t e d s o u t h of Birmingham; T r i n i t y seeks t o r e l o c a t e i n t h a t 

a r e a , away from the c l u s t e r of h o s p i t a l s t o the n o r t h . 

In i t s d e c i s i o n , SHPDA summarized the unique need f o r a 

h o s p i t a l a t the Highway 280 s i t e : 

" I n the absence of t h i s [proposed] f a c i l i t y , 
p a t i e n t s i n s o u t h e r n J e f f e r s o n and n o r t h e r n Shelby 
c o u n t i e s , as w e l l as c e r t a i n p a t i e n t s t o the n o r t h , 
south and west of T r i n i t y ' s e x i s t i n g campus, w i l l 
e x p e r i e n c e s e r i o u s problems i n o b t a i n i n g needed 
h e a l t h c a r e . The proposed r e l o c a t i o n would improve 
a c c e s s t o , and a v a i l a b i l i t y o f , emergency room 
s e r v i c e s f o r p a t i e n t s i n the r e g i o n by making 
T r i n i t y more a c c e s s i b l e f o r a l l p a t i e n t s due t o the 
h o s p i t a l ' s p r o x i m i t y t o a l l of the area's major 
roadways, as w e l l as t o those u n d e r s e r v e d p a t i e n t s 
r e s i d i n g i n the immediate a r e a around the Highway 
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280 s i t e and f u r t h e r [south] down the Highway 280 
c o r r i d o r . " 

C o n s i d e r i n g the d e f e r e n c e due SHPDA's f i n d i n g s of f a c t , 

see § 41-22-20(k), we conclude t h a t SHPDA d i d not e r r i n 

f i n d i n g t h a t p a t i e n t s w i l l e x p e r i e n c e s e r i o u s problems i n 

o b t a i n i n g needed h e a l t h care i f T r i n i t y i s not a l l o w e d t o move 

i t s h o s p i t a l . Ex p a r t e Shelby M e d i c a l C e nter i s 

d i s t i n g u i s h a b l e and i s not c o n t r o l l i n g on t h i s p o i n t . 

C o n c l u s i o n 

The c i r c u i t c o u r t e r r e d i n r e v e r s i n g SHPDA's d e c i s i o n t o 

p e r m i t T r i n i t y t o r e l o c a t e i t s h o s p i t a l t o the Highway 280 

s i t e . We r e v e r s e the c i r c u i t c o u r t ' s judgment, and we remand 

the case f o r the e n t r y of a judgment i n f a v o r of T r i n i t y . 

2111014 -- REVERSED AND REMANDED. 

2111015 -- REVERSED AND REMANDED. 

2111062 -- REVERSED AND REMANDED. 

2111063 -- REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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