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THOMAS, Judge. 

Lynn B a r t e r and h i s w i f e , Joy B a r t e r , own L o t s 38 and 39 

i n Lakeview E s t a t e s , a s u b d i v i s i o n l o c a t e d i n Randolph County; 

the B a r t e r s p u r c h a s e d t h e i r l o t s from Mawal, I n c . , one of the 
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60 named defendants i n t h i s c a s e . 1 The B a r t e r s ' deed t o Lot 

39, which i s d a t e d J u l y 1999, i s c o n t a i n e d i n the r e c o r d on 

a p p e a l . That deed i n c l u d e s the f o l l o w i n g e x c e p t i o n ("the 

e x c e p t i o n " ) from the g r a n t of L o t 39: " E x c e p t a l l r i g h t s and 

t i t l e t o the d i r t d r i v e roadway and boat ramp l o c a t e d on the 

E a s t s i d e of s a i d l o t as shown on the p l a t r e c o r d e d i n P l a t 

Book 2 Page 70 and Page 89 i n the o f f i c e of the P r o b a t e Judge 

of Randolph County, Alabama." I n A p r i l 1999, b e f o r e the 

B a r t e r s p u r c h a s e d Lot 39, B u r l i n Meadows and Gwen Meadows 

exe c u t e d a q u i t c l a i m deed t o " a l l l o t owners of Lakeview 

E s t a t e s " ; the deed r e c i t e d t h a t i t " r e m i s e [ d ] , r e l e a s e [ d ] , 

q u i t c l a i m [ e d ] , and c o n v e y [ e d ] t o the l o t owners," which i t 

d e s c r i b e d as " t h e owners of l o t s one t h r u f i f t y - f o u r , " " a l l 

r i g h t , t i t l e , i n t e r e s t , and c l a i m i n and t o " the roadway and 

the boat ramp shown i n the s u b d i v i s i o n p l a t t o be l o c a t e d on 

Lot 39. 2 

1A t o t a l of 60 defendants were named, but i t appears t h a t 
defendant number 36 was l a t e r named as defendant number 60, so 
the a c t i o n a c t u a l l y i n v o l v e d o n l y 59 d e f e n d a n t s . 

2The r e c o r d c o n t a i n s two deeds con v e y i n g the roadway and 
the boat ramp. The f i r s t deed d e s c r i b e s the roadway and the 
boat ramp by use of those terms and by r e f e r e n c e t o the 
s u b d i v i s i o n p l a t . The second deed g i v e s a l e g a l d e s c r i p t i o n 
of the p r o p e r t y by metes and bounds. No p a r t y contends t h a t 
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I n June 2009, the B a r t e r s f i l e d an a c t i o n i n the Randolph 

C i r c u i t C ourt s e e k i n g an abatement of the n u i s a n c e they 

a l l e g e d was caused by the use of the boat ramp and s e e k i n g a 

d e c l a r a t i o n of the l e g a l e f f e c t of the A p r i l 1999 q u i t c l a i m 

deed of the roadway and the boat ramp t o " t h e owners of 

Lakeview E s t a t e s . " The B a r t e r s named as defendants the 

Lakeview E s t a t e s Homeowners A s s o c i a t i o n and a l l the r e c o r d 

owners of Lakeview E s t a t e s as of A p r i l 1999 ("the s u b d i v i s i o n 

l o t owners"), i n c l u d i n g the B u r t o n G a r l a n d Revocable T r u s t , 

Mawal, I n c . , and Dennis C o n n e l l . A f t e r s e r v i c e on some, but 

not a l l , o f the defendants was p e r f e c t e d , o n l y a few of the 

defendants answered, a l l but one of them a p p e a r i n g pro se by 

l e t t e r t o the t r i a l c o u r t . The o n l y defendant t o appear 

through an a t t o r n e y , Dennis C o n n e l l , answered and f i l e d a 

c o u n t e r c l a i m , i n which he sought a d e t e r m i n a t i o n t h a t he had 

an e x p r e s s easement over the roadway and the boat ramp, a 

d e t e r m i n a t i o n t h a t the B a r t e r s had i n t e r f e r e d w i t h t h a t 

easement, and an i n j u n c t i o n r e q u i r i n g the B a r t e r s t o remove 

the gate a c r o s s the roadway and t o p e r m i t u n f e t t e r e d access t o 

the boat ramp. 

the deeds do not convey i d e n t i c a l p r o p e r t y . 

3 



2111050 

C o n n e l l f i l e d a motion f o r a summary judgment i n F e b r u a r y 

2011. The B a r t e r s opposed t h a t motion. Based on the f a c t s 

i n the p a r t i e s ' p l e a d i n g s and v a r i o u s s u b m i s s i o n s , i t appears 

t h a t the B a r t e r s a l l e g e d t h a t t h e y had improved the boat ramp 

by p a v i n g the area s u r r o u n d i n g the boat ramp and had, a t 

t i m e s , c l e a r e d the a r e a . The B a r t e r s a l l e g e d t h a t t h e i r house 

had been b u r g l a r i z e d t w i c e and t h a t p e o p l e , i n c l u d i n g people 

who were not owners of l o t s i n Lakeview E s t a t e s , were 

g a t h e r i n g and d r i n k i n g a t the boat ramp, which the B a r t e r s 

a l l e g e d c r e a t e d a n u i s a n c e . Based on recommendations from the 

s h e r i f f ' s department, the B a r t e r s s t a t e d , they had p l a c e d a 

gate a c r o s s the roadway t o r e s t r i c t access t o the boat ramp. 

A c c o r d i n g t o the B a r t e r s , they would g i v e a key t o the gate t o 

whomever r e q u e s t e d one. The B a r t e r s c h a r a c t e r i z e d the 

i n t e r e s t i n the roadway and the boat ramp g r a n t e d t o the 

s u b d i v i s i o n l o t owners as an easement. 

I n h i s summary-judgment motion, C o n n e l l argued t h a t , 

based on the A p r i l 1999 q u i t c l a i m deed and the e x c e p t i o n i n 

the J u l y 1999 deed t o the B a r t e r s , C o n n e l l , and the o t h e r 

s u b d i v i s i o n l o t owners, and not the B a r t e r s , had t i t l e t o the 

roadway and the boat ramp. He f u r t h e r argued t h a t the B a r t e r s 
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had " i m p r o p e r l y caused impediment t o C o n n e l l ' s use and 

enjoyment o f h i s j o i n t l y owned l a n d . " C o n n e l l noted i n h i s 

motion t h a t the B a r t e r s were on n o t i c e o f the s u b d i v i s i o n l o t 

owner's common ownership o f the roadway and the boat ramp a t 

the time they purchased L o t 39. C o n n e l l a l s o s t a t e d t h a t the 

B a r t e r s had not " s u f f i c i e n t l y p l e a d or p r o v e d a prima f a c i e 

case f o r n u i s a n c e . " C o n n e l l ' s motion d i d not c o n t a i n a 

n a r r a t i v e summary o f f a c t s , but he s u p p o r t e d h i s motion w i t h 

a copy o f the A p r i l 1999 q u i t c l a i m d e e d, a 1993 deed c o n v e y i n g 

h i s l o t t o h i m , and the J u l y 1999 deed c o n v e y i n g L o t 39 t o the 

B a r t e r s , as w e l l as w i t h h i s own a f f i d a v i t . 

The B a r t e r s , i n t h e i r response t o C o n n e l l ' s m o t i o n , 

argued t h a t o n l y n i n e o f the s u b d i v i s i o n l o t owners had 

o b j e c t e d t o the B a r t e r s ' c l a i m o f ownership o f the roadway and 

the boat ramp or t o the B a r t e r s ' r e q u e s t s t o have the use o f 

the roadway and the boat ramp ended or a t l e a s t r e s t r i c t e d . 

The B a r t e r s o f f e r e d Lynn B a r t e r ' s a f f i d a v i t , i n which he 

e x p l a i n e d the f a c t s g i v i n g r i s e t o the l i t i g a t i o n , i n c l u d i n g 

d e s c r i p t i o n s o f some o f the b e h a v i o r o c c u r r i n g a t the boat 

ramp. I n the statement o f f a c t s c o n t a i n e d i n t h e i r f i r s t 

b r i e f i n o p p o s i t i o n t o C o n n e l l ' s summary-judgment m o t i o n , the 
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B a r t e r s s t a t e d t h a t the Meadowses had r e c o r d e d the p l a t t o 

c r e a t e the Lakeview E s t a t e s s u b d i v i s i o n , t h a t the p l a t 

r e f l e c t e d a d i r t roadway and the boat ramp t h a t ran a c r o s s L o t 

3 9 , and t h a t the Meadowses had e x e c u t e d a q u i t c l a i m deed i n 

A p r i l 1999 c o n v e y i n g the roadway and the boat ramp t o the 

s u b d i v i s i o n l o t owners. The f i r s t b r i e f the B a r t e r s o f f e r e d 

i n o p p o s i t i o n t o C o n n e l l ' s summary-judgment motion f o c u s e d 

s o l e l y on the l e g a l r i g h t o f a s e r v i e n t e s t a t e h o l d e r t o 

burden an easement i n s o f a r as the burden on the easement i s 

not u n r e a s o n a b l e . However, the B a r t e r s ' f i r s t b r i e f d i d not 

address C o n n e l l ' s c l a i m t h a t the 1999 q u i t c l a i m deed conveyed 

the roadway and the boat ramp t o the s u b d i v i s i o n l o t owners i n 

f e e s i m p l e . A f t e r a h e a r i n g on the summary-judgment m o t i o n , 

the t r i a l c o u r t d i r e c t e d the p a r t i e s t o b r i e f the i s s u e o f the 

p a r t i e s ' i n t e r e s t s i n the roadway and the boat ramp. 

Thu s , i n June 2011, the B a r t e r s f i l e d a s u p p l e m e n t a l 

b r i e f i n s u p p o r t o f t h e i r o p p o s i t i o n t o C o n n e l l ' s m o t i o n , i n 

which t h e y argued t h a t the A p r i l 1999 q u i t c l a i m d e e d, which 

they c h a r a c t e r i z e d as a deed from the o r i g i n a l d e v e l o p e r s o f 

the Lakeview E s t a t e s s u b d i v i s i o n , was v o i d because o f the 

ambiguous d e s c r i p t i o n o f the g r a n t e e s i n t h a t deed. The 
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B a r t e r s a l s o b r i e f l y argued t h a t the deed had not been 

d e l i v e r e d . C o n n e l l responded w i t h h i s own b r i e f , which 

c o n t a i n e d a statement o f f a c t s and a b r i e f l e g a l argument t h a t 

the g r a n t e e s o f the deed were s u f f i c i e n t l y named because they 

were capable o f b e i n g a s c e r t a i n e d . The B a r t e r s f i l e d an 

o b j e c t i o n t o C o n n e l l ' s b r i e f , i n which they r e q u e s t e d t h a t the 

t r i a l c o u r t not c o n s i d e r C o n n e l l ' s b r i e f because i t was f i l e d 

a f t e r the d e a d l i n e the c o u r t had s e t ; the t r i a l c o u r t d i d not 

r u l e on t h a t motion. A f t e r a h e a r i n g , the t r i a l c o u r t e n t e r e d 

a summary judgment i n f a v o r o f C o n n e l l and the o t h e r 

d e f e n d a n t s . 3 

The B a r t e r s f i l e d a postjudgment m o t i o n , i n which they 

advanced s e v e r a l arguments t h a t t h e y had not made b e f o r e the 

3The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r o f 
the defendants on a l l c l a i m s made i n the B a r t e r s ' c o m p l a i n t . 
On a p p e a l , the B a r t e r s r a i s e arguments as t o o n l y those c l a i m s 
r e l a t i n g t o the ownership o f the roadway and the boat ramp and 
t h e i r r i g h t t o p l a c e a ga t e a c r o s s the roadway. They do not 
r a i s e any arguments r e l a t i n g t o the summary judgment i n s o f a r 
as i t d i s p o s e d o f t h e i r n u i s a n c e c l a i m . T h u s , we a f f i r m the 
summary judgment i n s o f a r as i t d i s p o s e d o f the B a r t e r s ' 
n u i s a n c e c l a i m . Edosomwan ex r e l . Edosomwan v. A.B.C. Daycare  
& K i n d e r g a r t e n , I n c . , 32 So. 3d 591, 593 ( A l a . C i v . App. 2009) 
( c i t i n g Tucker v. C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 864 
So. 2d 317, 319 ( A l a . 2003)) ( s t a t i n g t h a t i s s u e s not r a i s e d 
and argued i n b r i e f are waived and a f f i r m i n g a summary 
judgment i n s o f a r as i t r e l a t e d t o c l a i m s about which the 
a p p e l l a n t had f a i l e d t o r a i s e an argument on a p p e a l ) . 
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e n t r y of the summary judgment. F i r s t , the B a r t e r s moved t o 

s t r i k e C o n n e l l ' s a f f i d a v i t based on, among o t h e r t h i n g s , the 

ground t h a t the a f f i d a v i t c o n t a i n e d h earsay e v i d e n c e . They 

f u r t h e r argued t h a t C o n n e l l ' s motion f o r a summary judgment 

had been p r o c e d u r a l l y d e f i c i e n t because i t l a c k e d a n a r r a t i v e 

summary of f a c t s . The B a r t e r s a l s o argued t o the t r i a l c o u r t 

t h a t C o n n e l l d i d not e s t a b l i s h t h a t the Meadowses had had good 

t i t l e t o the roadway and the boat ramp such t h a t the A p r i l 

1999 q u i t c l a i m deed c o u l d convey f e e - s i m p l e t i t l e t o the 

s u b d i v i s i o n l o t owners, a l t h o u g h t h e y had never d i s p u t e d the 

f a c t t h a t the Meadowses c o u l d have conveyed an easement and 

had s t a t e d a t a h e a r i n g on the summary-judgment motion t h a t 

the Meadowses had conveyed the roadway and the boat ramp t o 

the s u b d i v i s i o n l o t owners t o a v o i d l i a b i l i t y t h a t might a r i s e 

from the use of the boat ramp, i n d i c a t i n g t h a t the B a r t e r s 

conceded t h a t the Meadowses had had t i t l e t o the roadway and 

the boat ramp t o convey. The B a r t e r s f u r t h e r argued t h a t the 

A p r i l 1999 q u i t c l a i m deed s h o u l d be c o n s t r u e d not as a g r a n t 

of f e e - s i m p l e t i t l e t o the roadway and the boat ramp b u t , 

i n s t e a d , as the g r a n t of an easement. F i n a l l y , the B a r t e r s 

argued t h a t they, as t e n a n t s i n common w i t h the o t h e r l o t 
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owners, had the r i g h t t o i n s t a l l the gate a c r o s s the roadway 

because the B a r t e r s ' a c t i o n s i n i n s t a l l i n g the gate d i d not 

amount t o an o u s t e r of the o t h e r c o t e n a n t s . The t r i a l c o u r t 

d i d not r u l e on the B a r t e r s ' motion, and i t was d e n i e d by 

o p e r a t i o n of law. See Rule 59.1, A l a . R. C i v . P. The B a r t e r s 

then t i m e l y a p pealed t o the Alabama Supreme Co u r t , which 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). 

On a p p e a l , the B a r t e r s advance some of the arguments t h a t 

they p r e s e n t e d f o r the f i r s t time i n t h e i r postjudgment 

motion. A l t h o u g h a t r i a l c o u r t may c o n s i d e r an argument made 

f o r the f i r s t time i n a postjudgment motion, a t r i a l c o u r t i s 

not r e q u i r e d t o do so. See Green Tree Acceptance, I n c . v. 

B l a l o c k , 525 So. 2d 1366, 1369 ( A l a . 1988). In the p r e s e n t 

case, the t r i a l c o u r t p e r m i t t e d the postjudgment motion t o be 

d e n i e d by o p e r a t i o n of law, which i n d i c a t e s t h a t the t r i a l 

c o u r t d i d not c o n s i d e r the B a r t e r s ' t a r d y arguments. See, 

g e n e r a l l y , E s p i n o z a v. Rudolph, 46 So. 3d 403, 416 ( A l a . 2010) 

( i n d i c a t i n g t h a t an a p p e l l a t e c o u r t w i l l not presume t h a t a 

t r i a l c o u r t c o n s i d e r e d the m e r i t s of an u n t i m e l y a s s e r t e d 

l e g a l argument absent an i n d i c a t i o n t h a t i t d i d s o ) . Thus, t o 
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the e x t e n t t h a t the B a r t e r s r e l y on a p p e a l on those arguments 

a s s e r t e d f o r the f i r s t time i n t h e i r postjudgment motion, we 

cannot c o n s i d e r those arguments as a b a s i s f o r r e v e r s i n g the 

summary judgment i n f a v o r of C o n n e l l and the o t h e r d e f e n d a n t s . 

Ex p a r t e R y a l s , 773 So. 2d 1011, 1013 ( A l a . 2000) ( r e c o g n i z i n g 

t h a t "the a p p e l l a t e c o u r t can c o n s i d e r an argument a g a i n s t the 

v a l i d i t y of a summary judgment o n l y t o the e x t e n t t h a t the 

r e c o r d on a p p e a l c o n t a i n s m a t e r i a l from the t r i a l c o u r t r e c o r d 

p r e s e n t i n g t h a t argument t o the t r i a l c o u r t b e f o r e or a t the 

time of s u b m i s s i o n of the motion f o r summary judgment"). We 

w i l l t h e r e f o r e not address the i s s u e s r e l a t i n g t o the t i t l e 

p o s s e s s e d by the g r a n t o r s of the A p r i l 1999 q u i t c l a i m deed 4 or 

4We note t h a t the r e c o r d c o n t a i n s a document t h a t appears 
t o r e f l e c t the c h a i n of t i t l e t o L o t 39, o r i g i n a t i n g w i t h the 
Meadowses and c u l m i n a t i n g i n Mawal, I n c . , the p r e d e c e s s o r i n 
t i t l e t o the B a r t e r s . I t appears t h a t the document might have 
been s u b m i t t e d by the B a r t e r s , but the r e c o r d i s not c l e a r on 
t h a t p o i n t . In any event, no p a r t y moved t o s t r i k e the 
document, and, a l t h o u g h i t i s c l e a r l y h e arsay e v i d e n c e of the 
c h a i n of t i t l e , i t c o u l d have been c o n s i d e r e d by the t r i a l 
c o u r t . See Chatham v. CSX Transp., I n c . , 613 So. 2d 341, 344 
( A l a . 1993) ( s t a t i n g t h a t "[a] p a r t y must move the t r i a l c o u r t 
t o s t r i k e any n o n a d m i s s i b l e e v i d e n c e t h a t v i o l a t e s Rule 
5 6 ( e ) , " A l a . R. C i v . P., and t h a t " [ f ] a i l u r e t o do so waives 
any o b j e c t i o n on a p p e a l and a l l o w s [an a p p e l l a t e c o u r t ] t o 
c o n s i d e r the d e f e c t i v e evidence") . Furthermore, a t one of the 
h e a r i n g s on the summary-judgment motion, the a t t o r n e y f o r the 
B a r t e r s s t a t e s t h a t B u r l i n Meadows conveyed the roadway and 
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the a l l e g e d p r o c e d u r a l d e f i c i e n c i e s i n C o n n e l l ' s summary-

judgment motion. See Minor H e i g h t s F i r e D i s t . v. S k i n n e r , 831 

So. 2d 609, 615 ( A l a . C i v . App. 2002) ( r e f u s i n g t o c o n s i d e r 

whether the t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment 

when the movant had f a i l e d t o i n c l u d e a n a r r a t i v e summary of 

f a c t s because the nonmovant had not o b j e c t e d t o the f a i l u r e t o 

i n c l u d e the summary i n the t r i a l c o u r t ) . 

The B a r t e r s argue on ap p e a l t h a t the t r i a l c o u r t s h o u l d 

not have e n t e r e d a summary judgment i n f a v o r of C o n n e l l and 

the o t h e r defendants because C o n n e l l ' s motion was d e f i c i e n t 

and, t h u s , f a i l e d t o s h i f t the burden t o the B a r t e r s t o 

p r o v i d e s u b s t a n t i a l e v i d e n c e t o r e b u t the motion. As noted 

above, the B a r t e r s f a i l e d t o o b j e c t t o the l a c k of a n a r r a t i v e 

summary of f a c t s b e f o r e the e n t r y o f the judgment i n f a v o r o f 

C o n n e l l and the o t h e r d e f e n d a n t s , and, t h u s , we w i l l not 

c o n s i d e r the B a r t e r s ' argument i n s o f a r as i t i s based on the 

l a c k of a n a r r a t i v e summary of f a c t s . However, the B a r t e r s 

a l s o argue t h a t C o n n e l l ' s summary-judgment motion sought a 

summary judgment i n h i s f a v o r on h i s c o u n t e r c l a i m s , upon which 

somebody got h u r t down t h e r e , " i n d i c a t i n g t h a t the B a r t e r s 
conceded t h a t the Meadowses owned the p r o p e r t y b e f o r e they 
conveyed i t i n the A p r i l 1999 q u i t c l a i m deed. 

11 
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he would have had the burden of p r o o f a t t r i a l ; t h u s , t h e y 

contend, C o n n e l l was r e q u i r e d t o s a t i s f y a d i f f e r e n t burden as 

movant than i s a movant who does not have the burden of p r o o f 

on the i s s u e a t t r i a l . F u rthermore, the B a r t e r s argue t h a t 

C o n n e l l f a i l e d t o meet t h a t burden. 

"'"'[T]he manner i n which the 
[summary-judgment] movant's burden of 
p r o d u c t i o n i s met depends upon which p a r t y 
has the burden of p r o o f ... a t t r i a l . ' " Ex 

-e General M.otors Corp 2d 903, p a r t e G e n e r a l Motors Corp., 7( 
909 ( A l a . 1999) ( q u o t i n g Berner v. 
C a l d w e l l , 543 So. 2d 686, 691 ( A l a . 1989) 
(Houston, J . , c o n c u r r i n g s p e c i a l l y ) ) . I f 
... "'the movant has the burden of p r o o f a t 
t r i a l , the movant must s u p p o r t h i s motion 
w i t h c r e d i b l e e v i d e n c e , u s i n g any of the 
m a t e r i a l s p e c i f i e d i n Rule 5 6 ( c ) , [ A l a . ] R. 
C i v . P. ("pleadings, d e p o s i t i o n s , answers 
to i n t e r r o g a t o r i e s , and a d m i s s i o n s on f i l e , 
t o g e t h e r w i t h the a f f i d a v i t s " ) . ' " 769 So. 
2d a t 909. "'The movant's p r o o f must be 
such t h a t he would be e n t i t l e d t o a 
d i r e c t e d v e r d i c t [now r e f e r r e d t o as a 
judgment as a m a t t e r of law, see Rule 50, 
A l a . R. C i v . P.] i f t h i s e v i d e n c e was not 
c o n t r o v e r t e d a t t r i a l . ' " I d . In o t h e r 
words, "when the movant has the burden [of 
p r o o f a t t r i a l ] , i t s own s u b m i s s i o n s i n 
s u p p o r t of the motion must e n t i t l e i t t o 
judgment as a m a t t e r of law." A l b e e Tomato,  
Inc. v. A.B. Shalom Produce Corp., 155 F.3d 
612, 618 (2d C i r . 1998) (emphasis added). 
See a l s o E q u a l Employment O p p o r t u n i t y  
Comm'n v. Union Independiente de l a  
A u t o r i d a d de Acueductos y A l c a n t a r i l l a d o s  
de P u e r t o R i c o , 279 F.3d 49 (1st C i r . 
2 0 02); Rushing v. Kansas C i t y Southern Ry., 

12 
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185 F.3d 496 (5th C i r . 1999); Fontenot v.  
Upjohn Co., 780 F.2d 1190 (5th C i r . 1986); 
Calderone v. U n i t e d S t a t e s , 799 F.2d 254 
(6th C i r . 1986) 

"Denmark v. M e r c a n t i l e S t o r e s Co., 844 So. 2d 1189, 
1195 ( A l a . 2002)." 

Jones-Lowe Co. v. Southern Land & E x p l o r a t i o n Co., 18 So. 3d 

362, 367 ( A l a . 2009). We note, however, t h a t " a l l e v i d e n c e of 

r e c o r d , as w e l l as t h a t e v i d e n c e f o r m a l l y s u b m i t t e d i n s u p p o r t 

of or i n o p p o s i t i o n t o a motion f o r summary judgment, s h o u l d 

be c o n s i d e r e d i n r u l i n g on the motion." F o u n t a i n v. P h i l l i p s , 

404 So. 2d 614, 618 ( A l a . 1981). 

We agree t h a t C o n n e l l would have had the burden of p r o o f 

at t r i a l on h i s c l a i m t h a t the A p r i l 1999 q u i t c l a i m deed 

conveyed f e e - s i m p l e t i t l e t o the roadway and the boat ramp t o 

him and the o t h e r s u b d i v i s i o n l o t owners and h i s r e q u e s t f o r 

an i n j u n c t i o n r e q u i r i n g the B a r t e r s t o remove the gate a c r o s s 

the roadway. Thus, we agree t h a t he was r e q u i r e d t o p r e s e n t 

e v i d e n c e i n s u p p o r t of h i s motion s u f f i c i e n t t o e n t i t l e him t o 

a judgment as a m a t t e r o f law. However, we are not c o n v i n c e d 

t h a t C o n n e l l f a i l e d t o meet h i s burden w i t h r e s p e c t t o h i s 

c l a i m of f e e - s i m p l e t i t l e t o the roadway and the boat ramp 

13 
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under the A p r i l 1999 q u i t c l a i m deed or h i s c l a i m r e q u e s t i n g an 

i n j u n c t i o n r e q u i r i n g the removal of the g a t e . 

The E f f e c t of the A p r i l 1999 Q u i t c l a i m Deed 

In t h e i r c o m p l a i n t , the B a r t e r s r e q u e s t e d t h a t the t r i a l 

c o u r t determine the e f f e c t o f the A p r i l 1999 q u i t c l a i m deed. 

C o n n e l l , i n h i s c o u n t e r c l a i m , r e q u e s t e d t h a t the t r i a l c o u r t 

determine t h a t he had an e x p r e s s easement i n the roadway and 

the boat ramp. In h i s summary-judgment motion, C o n n e l l 

changed h i s argument, s p e c i f i c a l l y a r g u i n g t h a t the A p r i l 1999 

q u i t c l a i m deed and the e x c e p t i o n i n the B a r t e r s ' J u l y 1999 

deed t o L o t 39 demonstrated t h a t he and the o t h e r s u b d i v i s i o n 

l o t owners had f e e - s i m p l e t i t l e t o the roadway and the boat 

ramp. The p a r t i e s proceeded t o b r i e f the q u e s t i o n r e g a r d i n g 

the v a l i d i t y o f the A p r i l 1999 q u i t c l a i m deed, and the t r i a l 

c o u r t , based on the arguments a s s e r t e d by the p a r t i e s , 

proceeded t o determine whether, as a m a t ter of law, C o n n e l l 

had proven t h a t he (and the o t h e r s u b d i v i s i o n l o t owners) 

owned the roadway and the boat ramp. 

The i n t e r p r e t a t i o n of a deed i s sometimes a mixed 

q u e s t i o n of law and f a c t . L i n d s e y Lumber & E x p o r t Co. v.  

Deas, 230 A l a . 447, 449, 161 So. 473, 474 (1935) ( o p i n i o n on 

14 
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r e h e a r i n g ) ( r e c o g n i z i n g t h a t " i n some i n s t a n c e s the 

i n t e r p r e t a t i o n may depend upon the sense i n which the words 

are used, and upon f a c t s a l i u n d e " ) . However, " [ i ] n a s u i t t o 

c o n s t r u e an unambiguous i n s t r u m e n t , a c t u a l knowledge of the 

p a r t i e s , o r a l statements of the p a r t i e s , and o t h e r m a t t e r s are 

i n a d m i s s i b l e . " Cole v. Minor, 518 So. 2d 61, 64 ( A l a . 1987). 

T h e r e f o r e , we must determine whether a d d i t i o n a l e v i d e n c e was 

n e c e s s a r y t o determine the e f f e c t o f the A p r i l 1999 q u i t c l a i m 

deed. 

The B a r t e r s a s s e r t e d below and now argue on a p p e a l t h a t 

the A p r i l 1999 q u i t c l a i m deed c o u l d be c o n s t r u e d as o n l y the 

g r a n t of an easement as opposed t o a g r a n t o f f e e - s i m p l e 

t i t l e . 5 R e l y i n g on Looney v. Blackwood, 224 A l a . 342, 140 So. 

400 (1932), the B a r t e r s argue t h a t Alabama law p r o v i d e s t h a t 

a conveyance of a "road way" i s a c t u a l l y the conveyance of an 

5 I n t h e i r b r i e f s i n o p p o s i t i o n t o C o n n e l l ' s summary-
judgment motion, the B a r t e r s merely a s s e r t e d t h a t C o n n e l l and 
the o t h e r s u b d i v i s i o n l o t owners h e l d o n l y an easement i n the 
roadway and the boat ramp; the B a r t e r s f i r s t s u p p o r t e d t h i s 
a s s e r t i o n w i t h l e g a l argument and a u t h o r i t y i n t h e i r 
postjudgment motion. However, because the r e c o r d r e f l e c t s 
t h a t the B a r t e r s d i d m a i n t a i n , a l b e i t w i t h no l e g a l s u p p o r t , 
t h a t the A p r i l 1999 q u i t c l a i m deed conveyed o n l y an easement, 
we w i l l c o n s i d e r the more d e v e l o p e d argument they make on 
a p p e a l . 
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easement or r i g h t - o f - w a y over the roadway. However, Looney i s 

i n a p p o s i t e , because the conveyance i n Looney was f o r c e r t a i n 

p r o p e r t y and "the g r a n t o f a roadway" f o r i n g r e s s and e g r e s s 

over the g r a n t o r ' s a d j o i n i n g p r o p e r t y t o p r e v e n t the g r a n t e e 

from b e i n g l a n d l o c k e d . Looney, 224 A l a . a t 343, 140 So. a t 

401. The A p r i l 1999 q u i t c l a i m deed, which i n d i c a t e d t h a t i t 

conveyed a l l r i g h t , t i t l e , and i n t e r e s t i n the r e a l e s t a t e 

more p a r t i c u l a r l y d e s c r i b e d as the roadway and the boat ramp, 

d i d not i n d i c a t e t h a t the deed was i n t e n d e d t o c r e a t e merely 

an easement f o r i n g r e s s and e g r e s s over the l a n d s of a n o t h e r . 

Under A l a . Code 1975, § 35-4-2, the A p r i l 1999 q u i t c l a i m 

deed i s presumed t o have conveyed f e e - s i m p l e t i t l e t o the 

roadway and the boat ramp. See Moss v. W i l l i a m s , 822 So. 2d 

392, 396-97 ( A l a . 2001) ( c o n s t r u i n g s i m i l a r l y worded deeds and 

e x p l a i n i n g the presumption s t a t e d i n A l a . Code 1975, § 35-4-2, 

t h a t " [ e ] v e r y e s t a t e i n l a n d s i s t o be t aken as a fee s i m p l e 

... u n l e s s i t c l e a r l y appears t h a t a l e s s e s t a t e was 

i n t e n d e d " ) . 

"'[T]he g r a n t i n g c l a u s e i n a deed determines the  
i n t e r e s t conveyed, and u n l e s s t h e r e i s repugnancy, 
o b s c u r i t y or a m b i g u i t y i n t h a t c l a u s e , i t p r e v a i l s 
over i n t r o d u c t o r y statements or r e c i t a l s i n c o n f l i c t 
t h e r e w i t h , and over the habendum, t o o , i f t h a t 
c l a u s e i s c o n t r a d i c t o r y or repugnant t o i t . ' S l a t e n 
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v. Loyd, 282 A l a . 485, 487-88, 213 So. 2d 219, 
220-21 (1968) (emphasis added). Where the g r a n t i n g 
c l a u s e , however, d e s i g n a t e s no p a r t i c u l a r e s t a t e , 
any i n t e n t t o overcome the s t a t u t o r y presumption 
t h a t the conveyance i s of a f e e - s i m p l e e s t a t e 'must 
of n e c e s s i t y be found i n l u c i d , unambiguous language 
used t o e x p r e s s i t , r a t h e r than statements merely  
c o n t r a d i c t o r y or repugnant t o t h a t found i n [the]  
g r a n t i n g c l a u s e . ' S l a t e n , 282 A l a . a t 488, 213 So. 
2d a t 221 (emphasis added). 

Moss, 822 So. 2d a t 397. In c e r t a i n c a s e s , the Alabama 

Supreme Court has determined t h a t a conveyance of a roadway or 

of l a n d i n t e n d e d f o r use as a roadway was, i n f a c t , the 

conveyance of o n l y a r i g h t - o f - w a y . See, e.g., Greaves v. 

McGee, 492 So. 2d 307 ( A l a . 1986) . However, the d e t e r m i n a t i o n 

of the i n t e r e s t conveyed h i n g e s on the language used i n the 

deed. Moss, 822 So. 2d a t 397. 

In Moss, our supreme c o u r t c o n s t r u e d the language i n the 

g r a n t i n g c l a u s e s o f two deeds, one i n which the g r a n t o r used 

the c l a u s e "'does hereby remise, r e l e a s e and f o r e v e r q u i t 

c l a i m ... the s t r i p of l a n d ' " and the o t h e r i n which the 

g r a n t o r used the c l a u s e "'does hereby g r a n t , b a r g a i n , s e l l and 

convey ... a l l the f o l l o w i n g d e s c r i b e d p r o p e r t y . ' " I d . a t 397 

(emphasis ommited). F u r t h e r , the habendum c l a u s e s i n b o t h 

deeds s t a t e d : "'To Have and To H o l d the same unto the 

[grantees,] i t s s u c c e s s o r s and a s s i g n s f o r e v e r . ' " I d . 
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(emphasis ommited). In o t h e r p a r t s of the deeds, however, the 

g r a n t o r s used the term " ' r i g h t of way.'" I d . 

Based on the language used i n the deeds a t i s s u e i n Moss, 

our supreme c o u r t d e t ermined t h a t the deeds conveyed f e e -

s i m p l e t i t l e t o the p r o p e r t y a t i s s u e . I d . a t 400. The c o u r t 

r e l i e d h e a v i l y on R o w e l l v. G u l f , M o b i l e Ohio R.R., 248 A l a . 

463, 28 So. 2d 209 (1946), and f o c u s e d on the f a c t t h a t the 

deeds conveyed l a n d as opposed t o a r i g h t t o use the l a n d . 

I d . a t 398. Because the g r a n t i n g c l a u s e s i n b o t h deeds 

unambiguously conveyed " l a n d " and " p r o p e r t y , " r e s p e c t i v e l y , 

the c o u r t c o n c l u d e d t h a t they d i d not convey an i n c o r p o r e a l 

r i g h t b u t , i n s t e a d , conveyed a f e e - s i m p l e e s t a t e i n the 

d e s c r i b e d p r o p e r t y . I d . a t 399. 

The A p r i l 1999 q u i t c l a i m deed " r e m i s e [ s ] , q u i t c l a i m [ s ] , 

and convey[s] ... a l l r i g h t , t i t l e , i n t e r e s t and c l a i m i n and 

t o the f o l l o w i n g d e s c r i b e d r e a l e s t a t e " Thus, based on 

Moss, i t would appear t h a t the g r a n t i n g c l a u s e i n the A p r i l 

1999 q u i t c l a i m deed i n d i c a t e s t h a t a f e e - s i m p l e conveyance was 

i n t e n d e d . U n l i k e the deeds i n Moss, the A p r i l 1999 q u i t c l a i m 

deed c o n t a i n s no r e f e r e n c e t h a t c o u l d p o s s i b l y be c o n s t r u e d t o 

l i m i t the conveyance t o an easement or a r i g h t - o f - w a y . The 
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o n l y p o s s i b l y l i m i t i n g word c o n t a i n e d i n the A p r i l 1999 deed 

i s the term "roadway," which i s c o n t a i n e d i n the d e s c r i p t i o n 

of the r e a l e s t a t e conveyed. T h e r e f o r e , the t r i a l c o u r t had 

b e f o r e i t the o n l y e v i d e n c e n e c e s s a r y t o determine the e f f e c t 

of the A p r i l 1999 q u i t c l a i m deed — the deed i t s e l f -- and we 

cannot agree t h a t the e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 

was i n s u f f i c i e n t t o determine t h a t the A p r i l 1999 q u i t c l a i m 

deed, i f v a l i d , conveyed f e e - s i m p l e t i t l e i n the roadway and 

the boat ramp t o C o n n e l l and the o t h e r s u b d i v i s i o n l o t owners. 

As they d i d below, the B a r t e r s f u r t h e r argue t h a t the 

d e s c r i p t i o n of the g r a n t e e s o f the deed was so ambiguous as t o 

render the deed v o i d . The B a r t e r s r e l y upon Haney's Chapel  

U n i t e d M e t h o d i s t Church v. U n i t e d M e t h o d i s t Church, 716 So. 2d 

1156 ( A l a . 1998), as s u p p o r t f o r t h e i r c o n t e n t i o n t h a t the 

d e s c r i p t i o n of the g r a n t e e s i n the A p r i l 1999 q u i t c l a i m deed 

was too ambiguous f o r the deed t o be c o n s i d e r e d v a l i d . 

C e r t a i n l y , as our supreme c o u r t has e x p l a i n e d , " f o r a deed t o 

s e r v e as a s u c c e s s f u l conveyance, the g r a n t e e must be 

i d e n t i f i a b l e w i t h c e r t a i n t y . " Haney's Cha p e l , 716 So. 2d a t 

1159. The deed i n Haney's Chapel named as grantee " ' T h i s 

Community.'" I d . A c c o r d i n g t o the c o u r t , no e v i d e n c e 
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e x p l a i n i n g the i n t e n t o f the g r a n t o r s was a d m i t t e d and the 

e x a c t meaning of the d e s i g n a t i o n " ' T h i s Community'" was 

unknown, r e n d e r i n g the deed v o i d . I d . 

The A p r i l 1999 q u i t c l a i m deed, i n c o n t r a s t , makes c l e a r 

the i d e n t i t y o f the g r a n t e e s by d e s c r i b i n g them as " a l l l o t 

owners of Lakeview E s t a t e s " and f u r t h e r d e s c r i b i n g them as 

"b e i n g the owners of l o t s numbered one t h r u f i f t y - f o u r . " The 

i d e n t i t y of the g r a n t e e s was thus r e a d i l y a s c e r t a i n a b l e . See, 

e.g., R o e c k l v. F.D.I.C., 885 P.2d 1067, 1071 ( A l a s k a 1994) 

( q u o t i n g 6 George W. Thompson, Commentaries on the Modern Law  

of R e a l P r o p e r t y § 3006, a t 349 (John S. Grimes r e p l . ed. 

1962)) ( n o t i n g t h a t "the grantee need o n l y be 'so d e s i g n a t e d 

and d e s c r i b e d as t o d i s t i n g u i s h him [or her] from the r e s t of 

the w o r l d ' " ) ; Garraway v. Yonce, 549 So. 2d 1341, 1342 (Miss. 

1989) ( s t a t i n g t h a t the law r e q u i r e s o n l y t h a t "the g r a n t e e be 

d e s c r i b e d i n such terms t h a t by r e f e r e n c e t o o b j e c t i v e 

e v i d e n c e o t h e r w i s e a v a i l a b l e , h i s i d e n t i t y may be a s c e r t a i n e d 

w i t h r e a s o n a b l e c e r t a i n t y " ) ; C l o s e v. O'Brien & Co., 135 Iowa 

305, 307, 112 N.W. 800, 801 (1907) ("It i s a w e l l - r e c o g n i z e d 

r u l e t h a t the grantee i n a deed may, under c e r t a i n c o n d i t i o n s , 

be i d e n t i f i e d by e x t r i n s i c e v i d e n c e , and, where the g r a n t e e 
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may be i d e n t i f i e d by p a r o l or by o t h e r e v i d e n c e , a conveyance 

w i l l v e s t the l e g a l t i t l e as c o m p l e t e l y and as s u r e l y as i f he 

were f u l l y i d e n t i f i e d by the conveyance i t s e l f . " ) ; see a l s o 4 

H e r b e r t Thorndike T i f f a n y , The Law of R e a l P r o p e r t y § 967 (3d 

ed. 1975) ("The gr a n t e e or g r a n t e e s must be named i n the 

conveyance, or means f o r t h e i r i d e n t i f i c a t i o n f u r n i s h e d 

t h e r e b y . " ) . Thus, we are not c o n v i n c e d t h a t the A p r i l 1999 

q u i t c l a i m deed was v o i d because i t d i d not s p e c i f i c a l l y name 

the g r a n t e e s . 

To the e x t e n t the B a r t e r s have argued s u f f i c i e n t l y on 

app e a l and i n the t r i a l c o u r t t h a t the A p r i l 1999 q u i t c l a i m 

deed was i n v a l i d because i t was not d e l i v e r e d , we must 

d i s a g r e e . 6 As the B a r t e r s admit, "the r e c o r d i n g o f a deed by 

6The e n t i r e argument on t h i s i s s u e made t o the t r i a l c o u r t 
was as f o l l o w s : 

"One of those r e q u i r e m e n t s i s t h a t the deed has 
to be d e l i v e r e d . The q u e s t i o n here i s how do you 
d e l i v e r a deed t o 54 d i f f e r e n t u n s u s p e c t i n g 
g r a n t e e s . The o n l y argument t o a c c o m p l i s h d e l i v e r y 
would be t h a t the deed was r e c o r d e d . The next 
q u e s t i o n i s can you g i v e somebody something t h a t 
they don't want t o have. The Alabama Supreme Court 
s t a t e d i n the case of Blackmon v. Qu e n n e l l e , 189 
A l a . 630, 66 So. 608 ( A l a . l914) t h a t 'A deed i s but 
an e x e c u t e d c o n t r a c t of s a l e . ' I t i s b a s i c law o f 
c o n t r a c t s t h a t t o have a v a l i d c o n t r a c t t h e r e has t o 
be a meeting of the minds. There i s no d i s p u t e i n 
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a g r a n t o r can o f t e n c o n s t i t u t e s u f f i c i e n t d e l i v e r y o f the 

i n s t r u m e n t t o convey t i t l e , i f t h a t i s the i n t e n t i o n of the 

g r a n t o r . " T i e r c e v. Macedonia U n i t e d M e t h o d i s t Church of  

N o r t h p o r t , 519 So. 2d 451, 459 ( A l a . 1987) . Furthermore, 

" [ i ] f [a deed] i s d u l y acknowledged and r e c o r d e d , the 

presumption of d e l i v e r y a t t a c h e s , which can be r e p e l l e d o n l y 

by e v i d e n c e of the d i s s e n t of the g r a n t e e . " G u l f Red Cedar Co.  

v. Crenshaw, 169 A l a . 606, 613, 53 So. 812, 814 (1910) ("It 

may be r e g a r d e d as s e t t l e d i n t h i s s t a t e t h a t when a paper 

p u r p o r t i n g t o be a deed i s shown t o have been s i g n e d by the 

g r a n t o r , t o have been then acknowledged and d u l y c e r t i f i e d by 

a p r o p e r o f f i c e r , and r e c o r d e d i n the o f f i c e of the judge of 

the case a t bar t h a t t h e r e was no meeting o f the 
minds. The u n s u s p e c t i n g l o t owners had no knowledge 
t h a t the o r i g i n a l d e v e l o p e r s , i n an e f f o r t t o a v o i d 
l i a b i l i t y , were deeding the boat ramp t o them and 
had not i n q u i r e d i f they ever wanted t o be an owner 
of the boat ramp." 

The argument p r e s e n t e d i n the B a r t e r s ' b r i e f on a p p e a l 
c o n s i s t s of one paragraph i n which t h e y s t a t e the g e n e r a l r u l e 
t h a t d e l i v e r y o f a deed i s r e q u i r e d ; s t a t e , w i t h o u t c i t a t i o n 
t o s u p p o r t i n g a u t h o r i t y , t h a t the r e c o r d i n g o f a deed " i n 
c e r t a i n i n s t a n c e s " can f u n c t i o n as d e l i v e r y ; and then argue, 
i n one sentence, w i t h o u t c i t a t i o n t o s u p p o r t i n g a u t h o r i t y , 
t h a t the f a i l u r e of some of the defendants t o answer and t h a t 
the answers of some of the defendants i n d i c a t i n g t h a t they d i d 
not c l a i m and i n t e r e s t i n the roadway and the boat ramp s h o u l d 
p r e v e n t the a p p l i c a t i o n o f t h a t r u l e i n the p r e s e n t case. 
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p r o b a t e of the county i n which the l a n d s l i e , and t h e r e i s no 

o t h e r p r o o f t o weaken the f o r c e of t h e s e f a c t s , t h i s i s 

s u f f i c i e n t p r o o f of complete e x e c u t i o n by d e l i v e r y , a l t h o u g h 

t h e r e i s no d i r e c t p r o o f of d e l i v e r y . " ) . The A p r i l 1999 

q u i t c l a i m deed was r e c o r d e d , and, a l t h o u g h some of the 

defendants f a i l e d t o answer the B a r t e r s ' c o m p l a i n t and some 

f i l e d answers d i s c l a i m i n g any i n t e r e s t i n the roadway and the 

boat ramp, we cannot agree, and the B a r t e r s c i t e no a u t h o r i t y 

f o r the p r o p o s i t i o n , t h a t such a c t i o n s by some of the 

defendants amount t o p r o o f t h a t the s u b d i v i s i o n l o t owners 

d i s s e n t e d from the d e l i v e r y of the deed. 

Thus, we cannot agree w i t h the B a r t e r s t h a t C o n n e l l d i d 

not meet h i s burden of p r e s e n t i n g e v i d e n c e t h a t would e n t i t l e 

him t o a judgment as a m a t ter of law on the i s s u e whether the 

A p r i l 1999 q u i t c l a i m deed conveyed f e e - s i m p l e t i t l e i n the 

roadway and the boat ramp t o him and the o t h e r s u b d i v i s i o n l o t 

owners. The A p r i l 1999 q u i t c l a i m deed conveyed the roadway 

and the boat ramp i n fee s i m p l e and d i d not merely g r a n t 

C o n n e l l and the o t h e r s u b d i v i s i o n l o t owners an easement. 

F u r t h e r , the deed i s not v o i d because the g r a n t e e s were 

a s c e r t a i n a b l e and, t h u s , s u f f i c i e n t l y named and because the 
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presumption t h a t the deed was d e l i v e r e d was not e f f e c t i v e l y 

r e b u t t e d . We t h e r e f o r e a f f i r m the summary judgment i n s o f a r as 

i t d e t e rmined t h a t the A p r i l 1999 q u i t c l a i m deed conveyed f e e -

s i m p l e t i t l e i n the roadway and the boat ramp t o C o n n e l l and 

the o t h e r s u b d i v i s i o n l o t owners. 

The I n j u n c t i o n R e q u i r i n g Removal of the Gate 

Re g a r d i n g the summary judgment on C o n n e l l ' s c l a i m s e e k i n g 

an i n j u n c t i o n r e q u i r i n g the B a r t e r s t o remove the gate a c r o s s 

the roadway and t o p e r m i t u n f e t t e r e d access t o the boat ramp, 

we r e a c h the same c o n c l u s i o n . C o n n e l l , as the p a r t y h a v i n g 

the burden of p r o o f a t t r i a l , was r e q u i r e d t o p r e s e n t e v i d e n c e 

t h a t would e n t i t l e him t o an i n j u n c t i o n r e q u i r i n g removal of 

the gate as a m a t ter of law. See Jones-Lowe Co., 18 So. 3d a t 

367. The t r i a l c o u r t had b e f o r e i t the A p r i l 1999 q u i t c l a i m 

deed and the B a r t e r s ' J u l y 1999 deed t o L o t 39, which 

s p e c i f i c a l l y e x c e p t s the roadway and the boat ramp from the 

conveyance of L o t 39. 

The t r i a l c o u r t d e termined t h a t the A p r i l 1999 q u i t c l a i m 

deed conveyed f e e - s i m p l e t i t l e t o the " o r i g i n a l g r a n t e e s . " 

Thus, i t appears t h a t the t r i a l c o u r t d e termined t h a t the 

" o r i g i n a l g r a n t e e s " -- namely, C o n n e l l and the o t h e r 
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s u b d i v i s i o n l o t owners -- owned i n d i v i s i b l e i n t e r e s t s i n the 

roadway and the boat ramp as t e n a n t s i n common. Based on the 

f a c t t h a t the B a r t e r s d i d not own L o t 39 a t the time the A p r i l 

1999 q u i t c l a i m deed was e x e c u t e d , and based on the e x c e p t i o n 

i n the J u l y 1999 deed, the t r i a l c o u r t n e c e s s a r i l y , and 

c o r r e c t l y , c o n c l u d e d t h a t the B a r t e r s d i d not h o l d any t i t l e 

t o the roadway and the boat ramp. The B a r t e r s concede as 

much, s t a t i n g i n t h e i r b r i e f on a p p e a l t h a t , i f the A p r i l 1999 

q u i t c l a i m deed i s c o n s t r u e d as a conveyance of the roadway and 

the boat ramp i n fee s i m p l e , t i t l e t o the roadway and the boat 

ramp would not pass w i t h the t r a n s f e r of t i t l e t o a l o t i n the 

s u b d i v i s i o n because the t i t l e t o the roadway and the boat ramp 

would be " t i t l e t o l a n d a d d i t i o n a l t o t h a t d e s c r i b e d [ i n the 

deed t o a l o t i n the s u b d i v i s i o n and] cannot pass as an 

appurtenance." 23 Am. J u r . 2d Deeds § 55 (2002). The B a r t e r s 

have not p r e s e n t e d any e v i d e n c e i n d i c a t i n g t h a t t h e i r 

p r e d e c e s s o r i n t i t l e conveyed t o them any i n t e r e s t i n the 

roadway and the boat ramp. 

A l t h o u g h the B a r t e r s p r o v i d e a u t h o r i t y f o r the l e g a l 

p r i n c i p l e t h a t a s e r v i e n t e s t a t e may p l a c e a gate a c r o s s an 

easement, see Hammond v. Lovvorn, 16 So. 3d 813 ( A l a . C i v . 
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App. 2009), t h a t p r i n c i p l e does not a s s i s t the B a r t e r s . The 

t r i a l c o u r t determined t h a t the A p r i l 1999 q u i t c l a i m deed 

conveyed f e e - s i m p l e t i t l e t o the roadway and the boat ramp, 

and we have a f f i r m e d t h a t l e g a l c o n c l u s i o n ; t h u s , the r i g h t of 

the s e r v i e n t - e s t a t e h o l d e r t o p l a c e a gate a c r o s s an easement 

p r o v i d e d t h a t the easement i s not unduly burdened has no 

a p p l i c a t i o n . T h e r e f o r e , the e v i d e n c e b e f o r e the t r i a l c o u r t 

e s t a b l i s h e d t h a t C o n n e l l and the o t h e r s u b d i v i s i o n l o t owners 

own the roadway and the boat ramp and t h a t the B a r t e r s have no 

r i g h t t o e r e c t a gate a c r o s s the roadway. 7 

7 I n t h e i r b r i e f on a p p e a l , the B a r t e r s a l s o argue the 
l e g a l p r i n c i p l e t h a t a c o t e n a n t i n p o s s e s s i o n may s a f e g u a r d 
h i s or her p r o p e r t y w i t h l o c k s p r o v i d e d he does not o u st h i s 
c o t e n a n t s . See S p i l l e r v. Mackereth, 334 So. 2d 859 ( A l a . 
1976) ( h o l d i n g t h a t a c o t e n a n t who complained t h a t another 
c o t e n a n t i n p o s s e s s i o n had p l a c e d l o c k s on a b u i l d i n g owned i n 
common had not proven o u s t e r because of a l a c k of e v i d e n c e 
t h a t the c o t e n a n t i n p o s s e s s i o n i n t e n d e d t o e x c l u d e h i s 
c o t e n a n t s by use of the l o c k s ) . As n oted p r e v i o u s l y , t h i s 
p a r t i c u l a r argument was not p r e s e n t e d t o the t r i a l c o u r t u n t i l 
the B a r t e r s f i l e d t h e i r postjudgment motion. T h e r e f o r e , we 
need not c o n s i d e r t h i s argument. However, even i f we d i d 
c o n s i d e r t h i s argument d e s p i t e i t s t a r d y postjudgment 
a s s e r t i o n by the B a r t e r s , we would conclude t h a t i t l a c k s 
m e r i t . The t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the " o r i g i n a l 
g r a n t e e s , " which would i n c l u d e the B a r t e r s ' p r e d e c e s s o r s i n 
t i t l e , h o l d f e e - s i m p l e t i t l e t o the roadway and the boat ramp 
n e c e s s a r i l y determines t h a t the B a r t e r s are not c o t e n a n t s i n 
the roadway and the boat ramp. 
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Because the e v i d e n c e p r e s e n t e d a t t r i a l e s t a b l i s h e d t h a t 

the A p r i l 1999 q u i t c l a i m deed conveyed f e e - s i m p l e t i t l e i n the 

roadway and the boat ramp t o C o n n e l l and the o t h e r s u b d i v i s i o n 

l o t owners, the summary judgment d e c l a r i n g t h a t C o n n e l l and 

the o t h e r defendants own the roadway and the boat ramp i s 

a f f i r m e d . Furthermore, because the t r i a l c o u r t d e termined 

t h a t the A p r i l 1999 q u i t c l a i m deed conveyed f e e - s i m p l e t i t l e 

t o C o n n e l l and the o t h e r s u b d i v i s i o n l o t owners, who were the 

o r i g i n a l g r a n t e e s , i t a l s o n e c e s s a r i l y d e termined t h a t the 

B a r t e r s d i d not h o l d any i n t e r e s t i n the roadway and the boat 

ramp. A c c o r d i n g l y , the t r i a l c o u r t p r o p e r l y e n t e r e d a summary 

judgment i n f a v o r o f C o n n e l l on h i s c o u n t e r c l a i m s e e k i n g an 

i n j u n c t i o n r e q u i r i n g the B a r t e r s t o remove the gate a c r o s s the 

roadway. The summary judgment i s t h e r e f o r e a f f i r m e d i n i t s 

e n t i r e t y . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 
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