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Lynn Barter and Joy Barter
V.
Burton Garland Revocable Trust et al.
Appeal from Randelph Circuit Court

(CV-09-66)

THOMAS, Judge.

Lynn Barter and his wife, Joy Barter, own Lots 38 and 39
in Lakeview Estates, & subdivision located in Randolpgh County;

the Barters purchased their lots from Mawal, Inc., cne of the
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60 named defendants in this case.! The Barters' deed to Lot
38, which is dated July 1899, is contained in the record on
appeal. That deed includes the following exception ("the
exception") from the grant of Lot 39: "Except all rights and
title to the dirt drive roadway and boat ramp located on the
Fast side of said lot as shown on the plat recorded in Plat
Book 2 Page 70 and Page 89 in the office of the Probate Judge
of Randolph County, Alabama." In April 1999, before the
Barters purchased Lot 29, Burlin Meadows and Gwen Meadows

executed a guitclaim deed to "all lot owners of Lakeview

Estates™; the deed recited that it "remise[d], release[d],
gquitclaiml[ed], and conveyl[ed] to the lot owners," which it
described as "the owners c¢f lots cne thru fifty-four,”™ "all

right, title, interest, and claim in and to" the rcadway and
the boat ramp shown in the subdivision plat te be located on

Lot 39.°

'A total of 60 defendants were named, but it appears that
defendant number 36 was later named as defendant number 60, so
the action actually involved only 59 defendants.

‘The record contains two deeds conveying the roadway and
the boat ramp. The first deed describes the roadway and the
bcat ramp by use of those terms and by reference to the
subdivision plat. The second deed gives a legal description
of the property by metes and bounds., No party contends that

Z
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In June 2009, the Barters filed an action in the Randolph
Circuit Court seeking an abatement of the nuisance they
alleged was caused by the use of the bcat ramp and seeking a
declaration of the legal effect of the April 1999 quitclaim
deed of the roadway and the boat ramp to "the owners of
Lakeview Estates." The Barters named as defendants the
Lakeview Estates Homeowners Association and all the record
owners of Lakeview Estates as of April 1989 ("the subdivision
lot owners™), including the Burton Garland Revocable Trust,
Mawal, Inc., and Dennis Connell. After service on some, but
not all, of the defendants was perfected, only a few of the
defendants answered, all but one of them appearing pro se by
letter to the trial court. The only defendant to appear
through an attorney, Dennis Connell, answered and filed a
counterclaim, in which he sought a determination that he had
an express easement over the roadway and the boat ramp, a
determination that the Barters had interfered with that
easement, and an injuncticn requiring the Barters to remove
the gate across the rcadway and to permit unfettered access to

the boat ramp.

the deeds do nct convey identical property.

3
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Connell filed a motion for a summary judgment in February
2011. The Barters oppcsed that motion. Based on the facts
in the parties' pleadings and various submissions, 1t appears
that the Barters alleged that they had improved the boat ramp
by paving the area surrounding the boat ramp and had, at
times, cleared the area. The Barters alleged that their hcuse
had been burglarized twice and that pecple, including pecple
who were not owners of lots in Lakeview Estates, were
gathering and drinking at the Dboat ramp, which the Barters
alleged created & nuisance. Based on recommendations from the
sheriff's department, the Barters stated, they had placed a
gate across the roadway to restrict access to the boat ramp.
According to the Barters, they would give a key to the gate to
whomever requested cone. The Barters characterized the
interest in the roadway and the boalb ramp granted to the
subdivision lot owners as an ecasement.

In his summary-judgment mection, Connell argued that,
based on the April 19899 guitclaim deed and the exception in
the July 1999 deed to the Barters, Connell, and the other
subdivision lot owners, and not the Barters, had title to the

roadway and the boat ramp. He further argued that the Barters
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had M"improperly caused impediment to Connell's use and
enjoyment of his jJjointly owned land." Connell noted in his
motion that the Barters were on notice of the subdivision lot
owner's common ownership of the roadway and the boat ramp at
the time they purchased Lot 3%9. Connell also stated that the
Barters had not "sufficiently plead or proved a prima facie
case for nuisance." Connell's motion did not contain a
narrative summary of facts, but he supported his motion with
a copvy of the April 1999 guitclaim deed, a 1993 deed conveying
his lot to him, and the July 19%% deed conveying Lot 39 to the
Barters, as well as with his own affidavit.

The Barters, in their response to Connell's motion,
argued that only nine of the subdivision 1ot owners had
objected to the Barters' claim of ownership ¢f the rcadway and
the boat ramp or to the Barters' requests e have the use of
the roadway and the boat ramp ended or at least restricted.
The Barters offered Lynn Barter's affidavit, 1in which he
explained the facts giving rise to the litigation, including
descriptions of some of the behavior occurring at the boat
ramg. In the statement of facts contained in their first

brief in opposition to Connell's summary-judgment motion, the
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Barters stated that the Meadowses had recorded the plat to
create the Lakeview Estates subdivision, that the plat
reflected a dirt roadway and the boat ramp that ran across Lot
329, and that the Meadowses had executed a guitclaim deed in
April 1999 conveying the roadway and the boat ramp to the
subdivision lot owners. The first brief the Barters offered
in opposition to Connell's summary-judgment motion focused
solely on the legal right of a servient estate holder to
burden an easement insofar as the burden on the easement 1is
not unreasonable. However, the Barters' first brief did not
address Connell's claim that the 199% guitclaim deed conveyed
the roadway and the boat ramp to the subdivision lot owners in
fee simple. After a hearing on the summary-judgment motion,
the trial court directed the parties to brief the issue of the
parties' interests in Lhe roadway and the boat ramp.

Thus, in June 2011, the Barters filed z supplemental
brief in support of their opposition to Connell's motion, in
which they argued that the April 1999 guitclaim deed, which
they characterized as a deed from the coriginal developers of
the Lakeview Estates subdivision, was wvoid Dbecause of the

ambiguous description of the grantees 1in that deed. The
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Barters also briefly argued that the deed had not been
delivered. Connell responded with his own brief, which
contained a statement of facts and a brief legal argument that
the grantees of the deed were sufficiently named because they
were capable of being ascertained. The Rarters filed an
objection to Connell's brief, in which they requested that the
trial court not consider Connell's brief because it was filed
after the deadline the court had set; the trial court did not
rule on that motion. After a hearing, the trial court entered
a summary Judgment 1in favor of Connell and the other
defendants.”

The Barters filed a postjudgment motion, in which they

advanced several arguments that they had not made before the

‘The trial court entered & summary judgment in favor of
the defendants on all claims made in the Barters' complaint.
On appeal, the Barters raise arguments as Lo only these c¢laims
relating to the ownership of the roadway and the boat ramp and
thelr right te place a gate across the roadway. They do not
raise any arguments relating to the summary judgment inscfar
as 1t disposed of their nuisance claim. Thus, we affirm the
summary Jjudgment insofar as 1t disposed of the Barters'
nuisance claim. Edosomwan ex rel. FEdosomwan v. A.B.C, Davcare
& Kindergarten, Inc., 3Z So. 3d 591, 593 (Ala. Civ. App. 2009)
(citing Tucker v. Cullman-Jefferson Counties Gas Dist., 864
So. 2d 317, 319 (Ala. 2003)) (stating that issues not raised
and argued in brief are waived and affirming a summary
judgment insofar as it related to claims about which the
appellant had falled to raise an argument on appeal).

7
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entry of the summary Jjudgment. First, the Barters moved to
strike Connell's affidavit based on, among other things, the
ground that the affidavit contained hearsay evidence. They
further argued that Connell's motion for a summary Jjudgment
had been procedurally deficient because it lacked a narrative
summary of facts. The Barters also argued to the trial ccurt
that Connell did not establish that the Meadowses had had good
title to the roadway and the boat ramp such that the April
1899 qguitclaim deed could convey fee-simple title to the
subdivision lot owners, although they had never disputed the
fact that the Meadowses could have conveyed an easement and
had stated at & hearing on the summary-Jjudgment moticn that
the Meadowses had conveyed the roadway and the boat ramp to
the subdivision lot owners to avoid liability that might arise
from the use of the boat ramp, indicating that the Barters
conceded that the Meadowses had had title te the rcadway and
the boat ramp toe convey. The Barters further argued that the
April 1999 guitclaim deed should ke ccenstrued not as a grant
of fee-simple title to the roadway and the boat ramp but,
instead, as the grant of an easement. Finazlly, the BRarters

argued that they, as tenants 1in common with the other lot
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owners, had the right to install the gate across the roadway
because the Barters' actions 1in installing the gate did not
amount to an ouster of the other cotenants. The trial court
did not rule on the Barters' motion, and it was denied by
operaticon of law. See Rule 58.1, Ala. R. Civ. P. The Barters
then timely appealed to the Alabama Supreme Court, which
transferred the appeal to this court, pursuant to Ala. Code
1975, & 12-2-T7(6).

On appeal, the Barters advance some of the arguments that
they presented for the first time 1in their postjudgment
motion. Although a trial court may consider an argument made
for the first time in a postjudgment motion, a trial court is

not reguired to do so. See Green Tree Acceptance, Inc. V.

Blalock, 525 So. 2d 1366, 1369 (Ala. 1588). In the present
case, the trial court permitted Che postjudgment moticn Lo be
denied by operation of law, which indicates that the trial
court did not consider the Barters' tardy arguments. See,

generally, Espinoza v. Rudolph, 46 So. 3d 403, 416 (Ala. 2010)

(indicating that an appellate court will not presume that a
trial court considered the merits of an untimely asserted

legal argument absent an indication that it did so). Thus, to
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the extent that the Barters rely on appeal on those arguments
asserted for the first time in their postjudgment motion, we
cannot consider those arguments as a basis for reversing the
summary Jjudgment in favor of Connell and the other defendants.

Ex parte Ryals, 773 So. 2d 1011, 1013 (Ala. 2000) {(recognizing

that "the appellate court can consider an argument against the
validity of a summary Judgment only to the extent that the
record on appeal contains material from the trial court record
presenting that argument to the trial court before or at the
time of submission of the motion for summary judgment”"). We
will therefore not address the issues relating to the title

possessed by the grantors of the April 1999 guitclaim deed? or

"We note that the record contains a document that appears
to reflect the chain of title to Lot 39, originating with the
Meadowses and culminating in Mawal, Inc., the predecessor in
title to the Barters. 1t appears that the document might have
been submitted by the Barters, but the record is not clear on
that point. In any event, no party moved to strike the
document., and, although it 1Is clearly hearsay evidence of the
chain of title, it could have been considered by the trial
court. 8See Chatham v. CSX Transp., Inc., €13 So. 2d 341, 344
(Ala. 1993) {(stating that "[a] party must move the trial court
to strike any nonadmissible evidence that violates Rule

56{e)," Ala. R. Civ. P., and that "[flailure to do so waives
any okjection on appeal and allows [an appellate court] to
consider the defective evidence"). Furthermore, at one of the

hearings on the summary-judgment motion, the attorney for the
Barters states that Burlin Meadows conveyved the roadway and
the boat ramp "tc keep h[im] and his wife from being liable if

10
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the alleged procedural deficiencies in Connell's summary-

Judgment motion. See Minor Heights Fire Disgst. v. Skinner, 831

So. 2d 609, 615 (Ala. Civ. App. 2002} (refusing to consider
whether the trial court erred in entering a summary judgment
when the movant had failed to include a narrative summary of
facts because the nonmovant had not objected to the failure to
include the summarvy in the trial court).

The Barters argue on appeal that the trial court should
not have entered a summary Jjudgment in favor of Connell and
the other defendants because Connell's motion was deficient
and, thus, failed to shift the burden to the Barters to
provide substantial evidence to rebut the moticn. As ncted
above, the Barters failed to object te the lack of 2 narrative
summary of facts before the entry of the judgment in favor of
Connell and the other defendants, and, thus, we will not
consider the Barters' argument insofar as it is based on the
lack of a narrative summary of Tfacts. However, the Rarters
also argue that Connell's summary-judgment motion sought a

summary judgment in his favor on his counterclaims, upon which

scmebody got hurt down there,™ Indicating that the Barters
conceded that the Meadowses owned the property before they
conveyed it in the April 1999 guitclaim deed.

11
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he would have had the burden of proof at trial; thus, they
contend, Connell was reguired to satisfy a different burden as
movant than is a movant who does not have the kburden of proof
on the issue at trial. Furthermore, the Barters argue that

Connell failed to meet that burden.

"t Tlhe manner in which the
[summary-judgment ] movant's  burden of
production is met depends upon which party
has the burden of proof ... at trial.'" Ex
parte General Motors Corp., 768 So. 2d 903,
909 (Bla. 1999) (gquoting Berner V.,
Caldwell, 543 So. 2d 686, 691 (Ala. 1989)
(Houston, J., concurring specially)). If

"'the movant has the burden of proof at
trial, the movant must support his motion
with credible evidence, using any of the
material specified in Rule 56{(c), [Ala.] R.
Civ. P. ("pleadings, depositicns, answers
to Interrogatories, and admissions on file,
together with the affidavits™).'" 769 So.
2d at 909, "'The movant's proof must be
such that he would be entitled to a
directed wverdict [now referred to as a
Judgment as a matter of law, see Rule 50,
Ala., R. Civ. P.] if this evidence was not

controverted at trial.'™ Id. In other
words, "when tChe movant has Che burden [of
proof at trial], its cwn submissions 1in

support of the mction must entitle 1t to
Judgment as a matter of law." Albee Tcmato,
Inc. v. A.B. Shalom Produce Corp., 155 F.3d
612, 618 (Z2d Cir. 1998) (emphasis added).
See also Egual Employvment OCpportunity
Comm'n v, Union Independiente de la
Autoridad de Acusductos v Alcantarillados
de Puertc Riceo, 279 F.3d 49 (lst Cir.
2002); Rushing v, Kansas City Southern Ry.,

12
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185 F.3d 496 (5th Cir. 19¢9); Fontenot v.
Upjohn Co., 780 F.2d 1190 (bth Cir. 1986);
Calderone v. United States, 799 F.24 254
(oth Cir. 1986} ."

"Denmark v, Mercantile Stores Co., 844 So. 2d 1189,
1195 (Ala. 2002)."

Jones—-Lowe Co. v. Southern Land & Exploration Co., 18 So. 3d

362, 367 {(Ala. 2009). We note, however, that "all evidence of
record, as well as that evidence formally submitted in support
of or in opposition to a motion for summary judgment, should

be considered in ruling on the motion." Fountain v. Phillips,

404 So. 2d 614, 618 ({(Ala. 1981).

We agree that Connell would have had the burden of proof
at trial on his c¢laim that the 2april 1999 guitclaim deed
conveyed fee-simple title to the rcadway and the bcat ramp to
him and the other subdivision lct owners and his request for
an injunction requliring the Barters Lo remove the gate across
the roadway. Thus, we agree that he was reguired to present
evidence 1n support of his motion sufficient to entitle him to
a Jjudgment as a matter of law. However, we are not convinced
that Connell failed to meet his burden with respect to his

claim of fee-simple title to the roadway and the boat ramp

13
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under the April 1999 guitclaim deed or his claim reguesting an
injunction reguiring the removal of the gate.

The Effect of the April 1889 Quitclaim Deed

In their complaint, the Barters reguested that the trial
court determine the effect of the ZApril 18938 guitclaim deed.
Connell, in his counterclaim, requested that the trial court
determine that he had an express easement in the rcadway and
the boat ramp. In his summary-judgment motion, Connell
changed his argument, specifically arguing that the April 19589
guitclaim deed and the exception in the Barters' July 1999
deed to Lot 39 demonstrated that he and the cther subdivision
lot owners had fee-simple title to the roadway and the boat
ramp. The parties proceeded to brief the guestion regarding
the validity of the April 1999 gquitclaim deed, and the trial
court, based on the arguments asserted by the parties,
proceeded to determine whether, as a matter of law, Connell
had proven that he {(and the other sukdivision lct owners)
owned the roadway and the boat ramp.

The IiInterpretaticn of a deed 1s scmetimes a mixed

gquestion of law and fact. Lindsey Lumber & Expcort Co. V.

Deas, 230 Ala. 447, 449, 161 So. 473, 474 (1535) (cpinion on

14
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rehearing) (recognizing that "in some instances the
interpretation may depend upon the sense in which the words
are used, and upon facts aliunde™). However, "[i]ln a suit to
construe an unambiguous instrument, actual knowledge of the

parties, oral statements of the parties, and other matters are

inadmissible.™ Cole v. Mincr, 518 So. 2d 61, 64 (Ala. 1887).

Therefore, we must determine whether additional evidence was
necessary to determine the effect of the April 1989 quitclaim
deed.

The Barters asserted below and now argue on appeal that
the Zpril 1999 qguitclaim deed could be construed as only the
grant of an easement as opposed to a grant of fee-simple

title.”> Relying on Looney v. Blackwood, 224 Ala. 342, 140 So.

400 (1932), the Barters argue that Alabama law provides that

a conveyance of a "rcad way" 1s actually the conveyance of an

In their briefs in cpposition to Connell's summary-
Judgment motion, the Barters merely asserted that Connell and
the other subdivision lot owners held only an easement in the
readway and the becat ramp; the Barters flirst supported this
assertion with legal argument and authority in their
pestjudgment motion. However, because Lhe record reflects
that the Barters did maintain, albeit with no legal support,
that the April 1999 quitclalim deed conveyed only an easement,
we will consider the more developed argument they make on
appeal.

15
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easement or right-of-way over the rcocadway. However, Locney 1s
inapposite, because the convevance in Looney was for certain
property and "the grant of a roadway" for ingress and egress
over the grantor's adjcining property to prevent the grantee
from being landlocked. Looney, 224 Ala. at 343, 140 so. at
401. The April 1929 guitclaim deed, which indicated that it
conveyed all right, title, and iInterest in the real estate
more particularly described as the roadway and the boat ramp,
did not indicate that the deed was intended to create merely
an easement for ingress and egress over the lands of another.
Under &Ala. Code 1975, & 35-4-2, the April 1999 guitclaim
deed is presumed to have conveyed fee-simple title to the

roadway and the boat ramp. See Moss v. Williams, 822 So. 2d

382, 396-97 (Ala. 2001) (cconstruing similarly worded deeds and
explaining the presumption stated in Ala. Code 1975, § 35-4-2,
that "[e]very estate 1in lands 1s to be taken as a fee simple
unless it c¢learly appears that a less estate was
intended") .
"T"[Tlhe granting clause 1in & deed determines the
interest cenveved, and unless there is repugnancy,
obscurity or ambiguity in that clause, it prevails
over introductory statements or recitals in conflict

therewith, and over the habendum, toc, 1if that
clause 1s contradictory or repugnant to it.' Slaten

16



2111050

v. loyd, 282 Ala. 485, 487-88, 2132 So. 2d 219,
220-21 (1968) (emphasis added). Where the granting
clause, however, designates no particular estate,
any Iintent to overcome CLhe statutory presumption
that the conveyance is of a fee-simple estate 'must
of necessity be found in lucid, unambiguous language
used to express 1it, rather than statements merely
contradicbory or repugnant to that found in [the]
granting clause.' Slaten, 282 Ala. at 488, 213 So.
2d at 221 (emphasis added).

Moss, 822 So. 2d at 397, In certain cases, Lthe Alabama
Supreme Court has determined that a convevyance of a roadway or
of land intended for use as a roadway was, 1in fact, the

convevance of only a right-of-way. See, e.4g., Greaves v,

McGee, 492 So. 2d 307 (Ala. 1986). However, Lhe determination
of the interest conveyed hinges on the language used in the
deed. Mess, 822 So. 2d at 397.

In Mess, our supreme court construed the language in the
granting c¢lauses of twe deeds, cne in which the grantor used
the clause "'dces hereby remise, release and forever quit
claim ... the strip of land'" and the other in which the
grantor used the clause "'does hereby grant, bargain, sell and
coenvey ... all the following described property.'" Id. at 397
(emphasis ommited) . Further, the habendum clauses in both
deeds stated: "'To Have and To Hold the same unto the

[grantees,] 1ts successors and assigns forever.,'"” Id,

17
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(emphasis ommited). In other parts of the deeds, however, the
grantors used the term "'right of way.'" I1d.

Based con the language used in the deeds at issue in Moss,
our supreme court determined that the deeds conveyed fee-

simple title to the property at issue. Id. at 400. The court

relied heavily on Rcwell v. Gulf, Mobile Ohic R.R., 248 Ala.

463, 28 So. 2d 2092 (1%946), and focused on the fact that the

deeds conveyved land as opposed to a right to use the land.

Id. at 398. Because the granting clauses In Dboth deeds

unambigquously conveyed "land" and "property," respectively,
the court concluded that they did not convey an incorporeal

right but, instead, conveyed a fee-simple estate 1in the

described property. Id. at 399.

The April 199% quitclaim deed "remise[s], guitclaim[s],
and convey[s] ... all right, title, interest and claim in and
to the following described real estate ...." Thus, based on

Moss, 1t would appear that the granting clause in the April
1999 guitclaim deed indicates that a fee-simple convevyance was
intended. Unlike the deeds in Moss, the April 1999 quitclaim
deed contains no reference that could possibly be construed to

limit the convevance to an easement or a right-of-way. The

18



2111050

only possikbly limiting word contained in the April 19829 deed

is the term "roadway," which is contained in the description

of the real estate conveyed. Therefore, the trial court had
before it the only evidence necessary to determine the effect
of the April 1899 guitclaim deed —-- the deed itself -- and we
cannot agree that the evidence presented to the trial court
was Insufficlient to determine that the April 1999 quitclaim
deed, if wvalid, conveyed fee-simple title in the rcadway and
the kboat ramp to Connell and the other subdivision lot owners.

As they did below, the Barters further argue that the
description of the grantees of the deed was sc¢ ambiguous as to

render the deed wvoid. The Barters rely upcon Hanev's Chapel

United Methodist Church v. United Methodist Church, 716 So. 2d

1156 {Ala. 1998), as support for their contention that the
description of the grantees in the April 1999 quitclaim deed
was too ambiguous for the deed to e considered wvalid.
Certainly, as our supreme court has explained, "for a deed to

serve as a successful convevance, the grantee must be

identifiable with certainty." Haney's Chapel, 716 So. 2d at
1159. The deed in Haney's Chapel named as grantee "'This
Community."'" Id. According to the court, no evidence

19
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explaining the intent of the grantors was admitted and the
exact meaning of the designation "'This Community'" was
unknown, rendering the deed wvoid. I1d.

The April 19992 guitclaim deed, 1in contrast, makes clear
the identity of the grantees by describing them as "all lot
owners of Lakeview Estates" and further describing them as
"being the owners of lots numbered cne thru fifty-four." The
identity of the grantees was thus readily ascertainable. Seeg,

e.d., Roeckl v. F.D.I1.C., 885 P.2d 10€7, 1071 (Alaska 1994)

(quoting 6 George W. Thompson, Commentaries on the Modern Law

of Real Property & 3006, at 349 ({(John S. Grimes repl. ed.

1862)) {(noting that "the grantee need only be 'so designated
and described as to distinguish him [or her] from the rest of

the world'"); Garraway v. Yonce, 549 So. 2d 1341, 1342 (Miss.

1989) (stating that the law requires only that "the grantee be
described 1n such terms that Dby reference to objective
evidence otherwise available, his identity may be ascertained

with reasonable certainty"); Close v. O'Brien & Co., 135 Towa

305, 307, 112 N.wW. 800, 801 (1907) ("It is a well-recognized
rule that the grantee in a deed may, under certain conditions,

be identified by extrinsic evidence, and, where the grantee

20
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may be identified by parol or by other evidence, a convevyance
will vest the legal title as completely and as surely as if he
were fully identified by the convevance itself.™); sce also 4

Herbert Thorndike Tiffany, The Law of Real Property % 967 (3d

ed. 1975) ("The grantee or grantees must be named in the
conveyance, or means for their identification furnished
thereby.") . Thus, we are not convinced that the April 1999
gquitclaim deed was voild because it did not specifically name
the grantees.

To the extent the Barters have argued sufficiently on
appeal and in the trial court that the April 1999 qguitclaim
deed was 1invalid because 1t was not delivered, we must

disagree.® As the Barters admit, "the recording cf a deed by

°The entire argument on this issue made to the trial court
was as follows:

"One of those regquirements is that the deed has
to be delivered. The guestion here 1s how do you
deliver a deed to 54 different unsuspecting
grantees. The only argument Lo accomplish delivery
would be that the deed was recorded. The next
guestion 1s can you give somebody scmething that
they don't want to have. The Alabama Supreme Court
stated in the case of Blackmon v. Quennelle, 189
Ala. 630, %6 So. 608 (Ala. 1914) that 'A deed is but
an executed contract of sale.,' Tt 1s basic law of
contracts that to have a valid contract there has to
be a meeting of the minds. There 1s no dispute 1n

21
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a grantor can often constitute sufficient delivery of the

instrument to convey title, 1if that i1s the intention of the

grantor.™ Tierce v. Macedonia United Methodist Church of
Noerthport, 519 So. 24 451, 459 (Ala. 1887). Furthermore,

"[i]lf [a deed] is duly acknowledged and recorded, the
presumption of delivery attaches, which can be repelled only

by evidence of the dissent of the grantee." Gulf Red Cedar Co.

v. Crenshaw, 16% Ala. 606, 613, 52 So. 812, 814 (1910) ("It

may be regarded as settled in this state that when a paper
purporting to be a deed is shown to have been signed by the
grantor, to have been then acknowledged and duly certified by

a proper officer, and recorded in the office of the judge of

the case at bar that there was no meeting of the
minds. The unsuspecting lot owners had no knowledge
that the original developers, in an effort to avoid
lizbility, were deeding the boat ramg to them and
had not ingquired 1f they ever wanted tc bes an owner
of the becat ramp."

The argument presented in the Barters' brief on appeal
consists of one paragraph in which they state the general rule
that delivery of a deed is reguired; state, without citation
te supporting autherity, that the recording of a deed "in
certain instances"™ can function as delivery; and then argue,
in c¢ne sentence, without citation to supporting authority,
that the failure of some of the defendants to answer and that
the answers of some of the defendants indicating that they did
nct claim and interest in the roadway and the boat ramp should
prevent the application of that rule in the present case.

22
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probate of the county in which the lands lie, and there is no
other proof to weaken the force of these facts, this 1is
sufficient proof of complete execution by delivery, although
there 1s no direct proof of delivery.™). The April 1599
gquitclaim deed was recorded, and, although some of the
defendants failed to answer the Barters' complaint and some
filed answers disclaiming any interest in the roadway and the
boat ramp, we cannot agree, and the Barters cite no authority
for the proposition, that such actions by some of the
defendants amount to proof that the subdivisicn 1ot owners
dissented from the delivery of the deed.

Thus, we cannot agree with the Barters that Connell did
not meet his burden of presenting evidence that would entitle
him to a Jjudgment as a matter of law on the issue whether the
April 1999 quitclaim deed conveyed fee-simple title in the
roadway and the kboat ramp to him and the other subdivision lot
owners., The April 1999 guitclaim deed convevyved the roadway
and the boat ramp in fee simple and did ncot merely grant
Connell and the other subdivision lot owners an ecasement.
Further, the deed is not wvcid because the grantees were

ascertainakle and, thus, sufficiently named and because the
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presumption that the deed was delivered was not effectively
rebutted. We therefore affirm the summary Judgment insofar as
it determined that the April 19%9 guitclaim deed conveyed fee-
simgple title in the roadway and the boat ramp to Connell and
the other subdivision lot owners.

The Injunction Requiring Removal of the Gate

Regarding the summary judgment on Connell's claim seeking
an injunction requiring the Barters to remove the gate across
the roadway and to permit unfettered access to the boat ramp,
we reach the same conclusion. Connell, as the party having
the burden of proof at trizl, was reguired to present evidence
that would entitle him to an injunction regquiring removal of

the gate as a matter of law. See Jones—-Lowe Co., 18 So. 34 at

367. The trial court had before 1t the April 1299 quitclaim
deed and the Barters' July 199% deed to Lot 39, which
specifically excepts the roadway and the boat ramp from the
conveyance of Lot 29.

The trial court determined that the April 1999 quitclaim
deed conveyed fee-simple title to the "criginal grantees.”
Thus, 1t appears that the trial court determined that the

"original grantees" -- namely, Connell and the other
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subdivision lot owners —-- owned indivisible interests 1n the
roadway and the boat ramp as tenants in common. Based on the
fact that the Barters did not own Lot 3% at the time the April
1999 quitclaim deed was executed, and based on the exception
in the July 1999 deed, the trial court necessarily, and
correctly, concluded that the Barters did not hold any title
to the rocadway and the boat ramp. The Barters concede as
much, stating in their brief on appeal that, if the April 1999
gquitclaim deed i1is construed as a conveyance of the roadway and
the boat ramg in fee simple, title to the roadway and the boat
ramp would not pass with the transfer of title to a lct in the
subdivision because the title to the rcadway and the boat ramp
would be "title to land additional to that described [in the
deed to a lot 1in the subdivisicn and] cannot pass as an
appurtenance.”™ 23 Am. Jur. 2d Deeds § 55 (2002). The Barters
have not presented any evidence 1indicating that their
predecessor in title conveyed to them any interest in the
roadway and the boat ramp.

Although the Barters provide authority for the legal
principle that a servient estate may place a gate across an

casement, see Hammond v. Lovvorn, 16 Sc¢. 3d 813 (Ala. Ciwv.
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App. 2009), that principle does not assist the Barters. The
trial court determined that the April 1999 guitclaim deed
conveyed fee-simple title to the roadway and the boat ramp,
and we have affirmed that legal conclusion; thus, the right of
the servient-estate holder to place a gate across an easement
provided that the easement 1s not unduly burdened has no
application. Therefore, the evidence before the trial ccurt
established that Connell and the other subdivisicn lot owners
own the roadway and the koat ramp and that the Barters have no

right to erect & gate across the roadway.’

‘In their brief on appeal, the Barters alsc argue the
legal principle that a cotenant 1in possession may safeguard
his or her property with locks provided he dces nct oust his
cotenants. See 8Spiller v, Mackereth, 3324 S5o. 2d 85% (Ala,
1876) (holding that a cotenant whe complained that another
cotenant in possession had placed locks on a building owned in
common had not proven ouster because of a lack of evidence
that the cctenant 1in possession intended to exclude his
cotenants by use of the locks). As noted previcusly, this
particular argument was not presented to the trial court until
the Barters filed their postjudgment motion. Therefore, we
need not censider this arcgument, However, even if we did
consider this argument despite 1ts tardy postjudgment
assertion by the Barters, we would cconclude that it lacks
merit. The trial court's determination that the "original
grantees, " which would include the Barters' predecessors 1In
title, hold fee-simple title tce the roadway and the boat ramp
necessarily determines that the Barters are nct cotenants in
the roadway and the boat ramp.
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Because the evidence presented at trizl established that
the April 1989 guitclaim deed conveyed fee-simple title in the
roadway and the beocat ramp to Connell and the other subdivision
lot owners, the summary judgment declaring that Connell and
the other defendants own the rocadway and the becat ramp is
affirmed. Furthermore, because the trial court determined
that the April 19%% guitclaim deed convevyed fee-simple title
to Connell and the other subdivision lot owners, who were the
original grantees, 1t also necessarily determined that the
Barters did not hold any interest in the roadway and the boat
ramg. Accordingly, the trial court properly entered a summary
Judgment in favor of Connell on his counterclaim seeking an

injunction requiring the Barters to remove the gate across the

roadway. The summary Jjudgment 1s therefcore affirmed in its
entirety.
AFFIRMED.

Thompson, P.J., and Pittman, Moore, and Donaldson, JJ.,

concur.
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