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THOMPSON, P r e s i d i n g Judge. 

T h i s i s the second time t h a t C h e r i Denise Spuhl ("the 

w i f e " ) and Robert Spuhl ("the husband") have been b e f o r e t h i s 

c o u r t i n c o n n e c t i o n w i t h the d i v i s i o n o f m a r i t a l p r o p e r t y and 

the award of alimony i n t h e i r d i v o r c e judgment. See Spuhl v.  

Spuh l , 99 So. 3d 339 ( A l a . C i v . App. 2012). In the e a r l i e r 

o p i n i o n , t h i s c o u r t found t h a t , based on a comment the t r i a l 
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c o u r t had made d u r i n g a d i s c u s s i o n w i t h the p a r t i e s ' a t t o r n e y s 

a t the e v i d e n t i a r y h e a r i n g , i t appeared t h a t the t r i a l c o u r t 

m i s t a k e n l y b e l i e v e d t h a t i t was p r o h i b i t e d from t r e a t i n g 

m i l i t a r y - r e t i r e m e n t b e n e f i t s as a m a r i t a l a s s e t s u b j e c t t o 

d i v i s i o n and t h a t such b e n e f i t s c o u l d o n l y be c o n s i d e r e d as a 

source of p e r i o d i c alimony. I d . a t 341. We r e v e r s e d the 

judgment of the t r i a l c o u r t as t o the p r o p e r t y d i v i s i o n and 

the award of alimony and remanded the cause so t h a t the t r i a l 

c o u r t c o u l d e x e r c i s e i t s d i s c r e t i o n i n d i v i d i n g the p a r t i e s 

m a r i t a l a s s e t s , i n c l u d i n g the m i l i t a r y - r e t i r e m e n t b e n e f i t s , 

and i n awarding p e r i o d i c alimony. I d . a t 342. 

On J u l y 12, 2012, the t r i a l c o u r t e n t e r e d a judgment on 

remand ("the 2012 judgment") r e a f f i r m i n g the terms and 

p r o v i s i o n s i n c l u d e d i n the o r i g i n a l d i v o r c e judgment d a t e d 

June 24, 2011 ("the o r i g i n a l d i v o r c e judgment"). The t r i a l 

c o u r t s t a t e d t h a t , a t the time i t e n t e r e d the o r i g i n a l d i v o r c e 

judgment, i t had been m i n d f u l t h a t i t c o u l d " f a s h i o n the award 

[of m i l i t a r y - r e t i r e m e n t b e n e f i t s ] as e i t h e r a p r o p e r t y award 

or p e r i o d i c a l i m o n y . " A f t e r c o n s i d e r i n g i t s o p t i o n s and the 

e v i d e n c e p r e s e n t e d i n t h i s case, the t r i a l c o u r t s a i d , i t 

e n t e r e d the o r i g i n a l d i v o r c e judgment, which " i t d e termined 
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was the f a i r e s t and most e q u i t a b l e t o b o t h p a r t i e s . " In 

e x p l a i n i n g i t s d e c i s i o n t o r e a f f i r m the amount of p e r i o d i c 

a l imony awarded t o the w i f e i n the o r i g i n a l d i v o r c e judgment, 

the t r i a l c o u r t wrote: 

" Q u i t e f r a n k l y , t h i s c o u r t determined t h a t b o t h the 
[h]usband and the [ w ] i f e s u b m i t t e d an u n r e a s o n a b l e 
and i n f l a t e d monthly expense budget i n t o e v i d e n c e i n 
the t r i a l of t h i s case; and had t o determine the 
[ w ] i f e ' s r e a s o n a b l e and n e c e s s a r y monthly expenses, 
and t h e r e f o r e , her need f o r s u p p o r t f o r h e r s e l f from 
the [h]usband; her own a b i l i t y t o earn income w i t h 
which t o meet, a t l e a s t p a r t i a l l y , those r e a s o n a b l e 
and n e c e s s a r y monthly expenses; and the a b i l i t y of 
the [h]usband t o c o n t r i b u t e t o her s u p p o r t , t a k i n g 
i n t o c o n s i d e r a t i o n the o t h e r s i g n i f i c a n t f i n a n c i a l 
o b l i g a t i o n s imposed on him i n the [judgment], as 
w e l l as h i s own r e a s o n a b l e and n e c e s s a r y monthly 
expenses. ... " 

The w i f e t i m e l y a p pealed from the 2012 judgment, 

c o n t e n d i n g t h a t the t r i a l c o u r t had abused i t s d i s c r e t i o n i n 

d i v i d i n g the m a r i t a l p r o p e r t y and i n awarding her o n l y $2,250 

a month i n p e r i o d i c alimony. She a l s o c l a i m s t h a t the t r i a l 

c o u r t a p p l i e d an i n c o r r e c t s t a n d a r d i n d e t e r m i n i n g the amount 

of p e r i o d i c a limony t o be awarded. 

In our p r e v i o u s o p i n i o n , t h i s c o u r t s e t out the e v i d e n c e 

c o n t a i n e d i n the r e c o r d on a p p e a l as f o l l o w s : 

"The p a r t i e s m a r r i e d i n January 1993. Two c h i l d r e n 
('the c h i l d r e n ' ) were born of the m a r r i a g e . The 
w i f e had two o t h e r c h i l d r e n from a p r e v i o u s 
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m a r r i a g e ; t h e y were a d u l t s a t the time of t h i s 
a c t i o n . A t t r i a l , the w i f e contended t h a t the 
husband had an a f f a i r , which was c o n t i n u i n g a t the 
time of the t r i a l , and t h a t the a f f a i r was what had 
caused the breakdown of the ma r r i a g e . The husband, 
on the o t h e r hand, t e s t i f i e d t h a t he had asked the 
w i f e f o r a d i v o r c e as e a r l y as 2004. The evi d e n c e 
i n d i c a t e d t h a t the p a r t i e s f r e q u e n t l y argued, 
y e l l i n g a t each o t h e r and c a l l i n g each o t h e r v u l g a r 
names. At t i m e s , the arguments t u r n e d p h y s i c a l . 
The husband t e s t i f i e d t o an i n c i d e n t i n which he and 
the w i f e were a r g u i n g and the w i f e 'grabbed' h i s 
g e n i t a l s and then s c r a t c h e d him. 

"When the p a r t i e s m a r r i e d , the husband was i n 
the U n i t e d S t a t e s Army. He had been i n the army 
s i n c e December 1983. The husband r e t i r e d from the 
army as a l i e u t e n a n t c o l o n e l i n 2005, and the f a m i l y 
moved t o H u n t s v i l l e , where the husband worked as a 
c i v i l i a n . A t the time the husband f i l e d t h i s 
a c t i o n , h i s gr o s s monthly s a l a r y was $8,993.81. 
From h i s employer, the husband a l s o earned bonuses, 
h i s c e l l u l a r - t e l e p h o n e phone b i l l was p a i d , and, i n 
2010, he r e c e i v e d a $4,800 d i s t r i b u t i o n from h i s 
employer's 'SAR account.' In a d d i t i o n , the husband 
r e c e i v e d m i l i t a r y - r e t i r e m e n t b e n e f i t s of $3,802 each 
month, which i n c l u d e d a V e t e r a n s A f f a i r s ' w a i v e r of 
$376. The husband's g r o s s monthly income a t the 
time of the t r i a l was $14,951.14; h i s average 
monthly net income was $9,390. 

"The w i f e d i d not work o u t s i d e the home d u r i n g 
the m a r r i a g e . She t e s t i f i e d t h a t , because of the 
husband's deployments, she was o f t e n the o n l y person 
a v a i l a b l e t o care f o r the c h i l d r e n . The w i f e s a i d 
t h a t between r u n n i n g the household and her 
r e s p o n s i b i l i t i e s as a m i l i t a r y spouse, which 
i n c l u d e d a s s i s t i n g o t h e r m i l i t a r y spouses w i t h any 
number of d i f f i c u l t i e s t hey may encounte r , she found 
i t i m p o s s i b l e t o have a c a r e e r o u t s i d e the home. At 
the time of the t r i a l , the w i f e worked as a 
r e c e p t i o n i s t i n a d o c t o r ' s o f f i c e e a r n i n g $11 
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h o u r l y . She worked a p p r o x i m a t e l y 30 t o 32 hours 
each week. 

"The p a r t i e s d i d not own any r e a l p r o p e r t y a t 
the time of the t r i a l . They t e s t i f i e d as t o t h e i r 
p e r s o n a l p r o p e r t y ; the v a l u e of t h e i r v a r i o u s bank 
ac c o u n t s , r e t i r e m e n t a c c o u n t s , and i n s u r a n c e 
p o l i c i e s ; t h e i r t h r e e v e h i c l e s ; and t h e i r debt. 

" A f t e r c o n s i d e r i n g the e v i d e n c e , the t r i a l c o u r t 
e n t e r e d a judgment d i v i d i n g the p a r t i e s ' p e r s o n a l 
p r o p e r t y , t h e i r v e h i c l e s , and t h e i r v a r i o u s 
i n s u r a n c e p o l i c i e s , bank a c c o u n t s , and r e t i r e m e n t 
a c c o u n t s , e x c l u d i n g the husband's m i l i t a r y -
r e t i r e m e n t b e n e f i t s . The husband was o r d e r e d t o pay 
the w i f e $2,250 each month i n p e r i o d i c alimony. The 
t r i a l c o u r t s t a t e d t h a t the amount of the w i f e ' s 
p e r i o d i c alimony was t o be e q u a l t o 28% of the 
husband's g r o s s n o n d i s a b i l i t y m i l i t a r y r e t i r e m e n t 
b e n e f i t s . " 

99 So. 3d a t 340-41. 

In t h i s a p p e a l , the w i f e a s s e r t s t h a t the t r i a l c o u r t ' s 

f a i l u r e t o d i v i d e the husband's m i l i t a r y - r e t i r e m e n t b e n e f i t s 

as a m a r i t a l a s s e t r e s u l t e d i n an i n e q u i t a b l e d i v i s i o n of 

m a r i t a l p r o p e r t y . 

Our s t a n d a r d of r e v i e w r e g a r d i n g a p r o p e r t y d i v i s i o n and 

an award of p e r i o d i c alimony i s w e l l s e t t l e d . 

"When the t r i a l c o u r t f a s h i o n s a p r o p e r t y d i v i s i o n 
f o l l o w i n g the p r e s e n t a t i o n of ore tenus e v i d e n c e , 
i t s judgment as t o t h a t e v i d e n c e i s presumed c o r r e c t 
on appe a l and w i l l not be r e v e r s e d absent a showing 
t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n or t h a t 
i t s d e c i s i o n i s p l a i n l y and p a l p a b l y wrong. Rober t s  
v. R o b e r t s , 802 So. 2d 230, 235 ( A l a . C i v . App. 
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2001); P a r r i s h v. P a r r i s h , 617 So. 2d 1036, 1038 
(A l a . C i v . App. 1993); and H a l l v. Mazzone, 486 So. 
2d 408, 410 ( A l a . 1986). A p r o p e r t y d i v i s i o n i s 
r e q u i r e d t o be e q u i t a b l e , not e q u a l , and a 
d e t e r m i n a t i o n of what i s e q u i t a b l e r e s t s w i t h i n the 
broa d d i s c r e t i o n of the t r i a l c o u r t . P a r r i s h , 617 
So. 2d a t 1038." 

Stone v. Stone, 26 So. 3d 1232, 1236 ( A l a . C i v . App. 2009). 

"The i s s u e s of p r o p e r t y d i v i s i o n and alimony are 
i n t e r r e l a t e d , and they must be c o n s i d e r e d t o g e t h e r . 
A l b e r t s o n v. A l b e r t s o n , 678 So. 2d 118 ( A l a . C i v . 
App. 1 9 9 [ 5 ] ) . A p r o p e r t y d i v i s i o n i s not r e q u i r e d 
to be e q u a l , but i t must be e q u i t a b l e . Golden v.  
Golden, 681 So. 2d 605 ( A l a . C i v . App. 1996). In 
f a s h i o n i n g a p r o p e r t y d i v i s i o n and an award of 
alimony, the t r i a l c o u r t must c o n s i d e r f a c t o r s such 
as the e a r n i n g c a p a c i t i e s of the p a r t i e s ; t h e i r 
f u t u r e p r o s p e c t s ; t h e i r ages and h e a l t h ; the l e n g t h 
of the p a r t i e s ' m a r r i a g e ; and the so u r c e , v a l u e , and 
type of m a r i t a l p r o p e r t y . Robinson v. Robinson, 
[795 So. 2d 729 ( A l a . C i v . App. 20 0 1 ) ] ; L u t z v.  
L u t z , 485 So. 2d 1174 ( A l a . C i v . App. 1986) . In 
a d d i t i o n , the t r i a l c o u r t may a l s o c o n s i d e r the 
conduct of the p a r t i e s w i t h r e g a r d t o the breakdown 
of the m a r r i a g e , even where the p a r t i e s are d i v o r c e d 
on the b a s i s of i n c o m p a t i b i l i t y , o r , as here, where 
the t r i a l c o u r t f a i l e d t o s p e c i f y the grounds upon 
which i t based i t s d i v o r c e judgment. Ex p a r t e  
Drummond, 785 So. 2d 358 ( A l a . 2000); M y r i c k v.  
M y r i c k , 714 So. 2d 311 ( A l a . C i v . App. 1998); L u t z  
v. L u t z , s u p r a . " 

Pate v. Pate, 849 So. 2d 972, 976 ( A l a . C i v . App. 2002) . 

In t h i s case, when the v a l u e of the husband's m i l i t a r y -

r e t i r e m e n t b e n e f i t s i s e x c l u d e d from the c a l c u l a t i o n , the 

d i v i s i o n of m a r i t a l p r o p e r t y i s r e l a t i v e l y even. The p a r t i e s 
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agree t h a t the v a l u e of the m a r i t a l p r o p e r t y awarded t o the 

w i f e i s a p p r o x i m a t e l y $87,830 and the v a l u e of the m a r i t a l 

p r o p e r t y awarded t o the husband i s a p p r o x i m a t e l y $80,158. The 

w i f e ' s share of the m a r i t a l p r o p e r t y , e x c l u d i n g the husband's 

m i l i t a r y - r e t i r e m e n t b e n e f i t s , i s a p p r o x i m a t e l y 52%, and the 

husband's share i s a p p r o x i m a t e l y 48%. However, the l a r g e s t 

m a r i t a l a s s e t — t h e m i l i t a r y - r e t i r e m e n t b e n e f i t s the husband 

a c c r u e d d u r i n g the course of the m a r r i a g e — h a d a v a l u e of 

a p p r o x i m a t e l y $434,500, and i t was awarded t o the husband i n 

i t s e n t i r e t y . 1 When the $434, 500 i s i n c l u d e d i n the 

c a l c u l a t i o n of the d i v i s i o n of m a r i t a l p r o p e r t y , the w i f e ' s 

share of the t o t a l v a l u e of m a r i t a l a s s e t s i s s l i g h t l y l e s s 

than 15%; the husband's share i s s l i g h t l y more than 85%. 2 

The purpose of a p r o p e r t y s e t t l e m e n t i n a d i v o r c e a c t i o n 

i s t o g i v e "each spouse the v a l u e of [ h i s or her] i n t e r e s t i n 

1The w i f e acknowledges t h a t o n l y a p o r t i o n of the 
husband's m i l i t a r y - r e t i r e m e n t b e n e f i t s were a c c r u e d d u r i n g the 
marriage and s u b j e c t t o d i v i s i o n as m a r i t a l p r o p e r t y . The 
t o t a l v a l u e of the husband's m i l i t a r y - r e t i r e m e n t b e n e f i t s i s 
more than $750,000. 

2As t o debt, the judgment made each p a r t y r e s p o n s i b l e f o r 
the debt i n h i s or her name. At the time the o r i g i n a l d i v o r c e 
judgment was e n t e r e d , the w i f e owed a t o t a l of $15,824 and the 
husband owed a t o t a l of $27,124. 
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the m a r r i a g e . " P a t t i l l o v. P a t t i l l o , 414 So. 2d 915, 917 

( A l a . 1982). Moreover, we note t h a t , u n l i k e an award of 

p e r i o d i c alimony, a d i v i s i o n of m a r i t a l p r o p e r t y cannot be 

m o d i f i e d upon a showing of changed c i r c u m s t a n c e s . See Kahn v.  

Kahn, 682 So. 2d 1377 ( A l a . C i v . App. 1996). 

In Henderson v. Henderson, 800 So. 2d 595 ( A l a . C i v . App. 

2000), t h i s c o u r t r e v e r s e d a t r i a l c o u r t ' s d i v i s i o n of m a r i t a l 

p r o p e r t y , h o l d i n g t h a t " [ i ] t i s i n e q u i t a b l e t o deny the w i f e 

[who was unemployed and who d i d not have a r e t i r e m e n t p l a n of 

her own] a p o r t i o n of the husband's r e t i r e m e n t b e n e f i t s a f t e r 

34 years of m a r r i a g e . " I d . a t 599. In Adams v. Adams, 778 

So. 2d 825 ( A l a . C i v . App. 2000), the d i v i s i o n of m a r i t a l 

p r o p e r t y was s i m i l a r t o the d i v i s i o n i n t h i s case. The t r i a l 

c o u r t had awarded the w i f e a s s e t s of a p p r o x i m a t e l y $64,000, or 

16% of the m a r i t a l p r o p e r t y , and had awarded the husband 

a s s e t s of a p p r o x i m a t e l y $385,000, or 84% of the m a r i t a l 

p r o p e r t y . I d . a t 826. T h i s c o u r t r e v e r s e d the judgment, 

h o l d i n g " t h a t the p r o p e r t y award t o the w i f e i s so 

d i s p r o p o r t i o n a t e as t o be i n e q u i t a b l e and t h a t i t c o n s t i t u t e s 

an abuse of d i s c r e t i o n . " I d . a t 827. 
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The r e c o r d i n t h i s case i n d i c a t e s t h a t n e i t h e r p a r t y i s 

bl a m e l e s s i n c a u s i n g the breakdown of the m a r r i a g e - - t h e 

p a r t i e s appear t o have had an a c r i m o n i o u s r e l a t i o n s h i p even 

b e f o r e the husband began the a f f a i r he was h a v i n g a t the time 

of the t r i a l . As t o the 18-year m a r r i a g e i t s e l f , the w i f e d i d 

not work o u t s i d e of the home because of the r e s p o n s i b i l i t i e s 

p l a c e d on her as a r e s u l t of the husband's c a r e e r . The 

p a r t i e s b o t h t e s t i f i e d t h a t the w i f e p l a y e d an i n t e g r a l r o l e 

i n f u r t h e r i n g the husband's m i l i t a r y c a r e e r . Moreover, the 

w i f e s a i d t h a t when the husband was r e q u i r e d t o be away from 

home f o r l o n g p e r i o d s , she oversaw a l l t h a t was n e c e s s a r y t o 

keep the hou s e h o l d r u n n i n g , and she was the c h i l d r e n ' s 

c a r e t a k e r . We conclude t h a t the t r i a l c o u r t ' s f a i l u r e t o 

award the w i f e any p a r t of the husband's m i l i t a r y - r e t i r e m e n t -

b e n e f i t s - - b y f a r the p a r t i e s ' l a r g e s t m a r i t a l a s s e t - - r e s u l t e d 

i n an i n e q u i t a b l e d i v i s i o n of m a r i t a l p r o p e r t y . A c c o r d i n g l y , 

the judgment i s due t o be r e v e r s e d . 

As has o f t e n been s a i d , the award of p e r i o d i c alimony i s 

c o n s i d e r e d i n c o n j u n c t i o n w i t h the d i v i s i o n of the m a r i t a l 

a s s e t s . Henderson v. Henderson, 800 So. 2d a t 597. Because 

the award of p e r i o d i c alimony i s c o n s i d e r e d i n c o n j u n c t i o n 
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w i t h the d i v i s i o n of m a r i t a l p r o p e r t y , we must a l s o r e v e r s e 

the t r i a l c o u r t ' s award of p e r i o d i c alimony t o the w i f e so 

t h a t the t r i a l c o u r t can r e c o n s i d e r i t s award of p e r i o d i c 

alimony and m a r i t a l p r o p e r t y t o g e t h e r . In d o i n g so, we note 

t h a t , i n the case of m i l i t a r y - r e t i r e m e n t b e n e f i t s , " [ a ] l t h o u g h 

r e t i r e m e n t b e n e f i t s may be d i v i d e d as p r o p e r t y , such b e n e f i t s 

are e q u a l l y a v a i l a b l e as a source of income from which t o pay 

p e r i o d i c a limony." Rose v. Rose, 70 So. 3d 429, 432 ( A l a . 

C i v . App. 2011). " [ T ] h e r e i s no requirement t h a t m i l i t a r y 

b e n e f i t s , i n the event of a d i v o r c e , be t r e a t e d o n l y as a 

source of alimony i n g r o s s or as m a r i t a l p r o p e r t y s u b j e c t t o 

e q u i t a b l e d i v i s i o n . ..." I d . (emphasis added.) 

For the reasons s e t f o r t h above, we r e v e r s e the judgment 

of the t r i a l c o u r t and remand t h i s cause f o r the t r i a l c o u r t 

to e q u i t a b l y d i v i d e the m a r i t a l a s s e t s and t o r e c o n s i d e r i t s 

award of p e r i o d i c alimony. 

The w i f e ' s r e q u e s t f o r an a t t o r n e y fee on appeal i s 

de n i e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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