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(CV-10-900520) 

DONALDSON, Judge. 

Jeremy McRae appeals from a judgment of the Madison 

C i r c u i t C o u r t i n f a v o r of Second M i l e Development, I n c . 

("Second M i l e " ) , b a r r i n g McRae from r e c e i v i n g temporary and 

permanent d i s a b i l i t y compensation under the Alabama W o r k e r s ' 
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Compensation A c t , § 25-5-1 e t seq., A l a . Code 1975 ("the 

A c t " ) , f o r an A p r i l 2009 w o r k - r e l a t e d i n j u r y and d e n y ing McRae 

any worker's compensation f o r a subsequent i n t e r v e n i n g i n j u r y . 

We a f f i r m the judgment i n p a r t , r e v e r s e i t i n p a r t , and remand 

the course w i t h i n s t r u c t i o n s . 

F a c t s & P r o c e d u r a l H i s t o r y 

The e v i d e n c e p r e s e n t e d below r e v e a l s the f o l l o w i n g f a c t s . 

McRae began w o r k i n g f o r Second M i l e i n F e b r u a r y 2009. Second 

M i l e i s a c h a r i t a b l e o r g a n i z a t i o n o p e r a t i n g i n Madison County, 

Alabama t h a t p r o v i d e s v a r i o u s s e r v i c e s t o the community. Jamie 

Bush, a d i v i s i o n d i r e c t o r w i t h Second M i l e , recommended McRae, 

her c o u s i n , f o r a p o s i t i o n w i t h Second M i l e . McRae p r i m a r i l y 

worked i n Second M i l e ' s warehouse and performed t a s k s t h a t 

i n c l u d e d b a i l i n g donated c l o t h i n g , o p e r a t i n g a f o r k l i f t , 

a c c e p t i n g d o n a t i o n s , t e s t i n g donated e l e c t r o n i c s , and 

o c c a s i o n a l l y a s s i s t i n g w i t h o f f s i t e - d o n a t i o n p i c k u p s . 

On A p r i l 28, 2009, McRae was a s s i s t i n g w i t h a d o n a t i o n 

p i c k u p . A f t e r p i c k i n g up the d o n a t i o n , he was r e t u r n i n g t o the 

Second M i l e warehouse on h i s p e r s o n a l m o t o r c y c l e and f o l l o w i n g 

the Second M i l e t r u c k when he was s t r u c k by another v e h i c l e a t 

an i n t e r s e c t i o n . As a r e s u l t of the c o l l i s i o n , McRae s u f f e r e d 
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s i g n i f i c a n t i n j u r i e s , i n c l u d i n g an open, compound f r a c t u r e t o 

the l e f t l e g above the a n k l e , a broken c o l l a r - b o n e , c u t s t o 

h i s f i n g e r s , and a broken cheek bone. The most s e r i o u s i n j u r y , 

the i n j u r y a t i s s u e i n t h i s case, was the compound f r a c t u r e of 

the t i b i a and f i b u l a of the l e f t l e g and the open wound 

c r e a t e d by the f r a c t u r e . On the day of the a c c i d e n t , Dr. 

M i c h a e l M i l l e r , McRae's t r e a t i n g p h y s i c i a n f o r the i n j u r y , 

p erformed s u r g e r y on McRae's l e f t l e g . Surgery i n c l u d e d 

i r r i g a t i o n and debridement of the wound and placement of an 

i n t r a m e d u l l a r y n a i l ("IM n a i l " ) t o s t a b i l i z e the broken bones. 

McRae c o n t i n u e d p o s t o p e r a t i v e t r e a t m e n t w i t h Dr. M i l l e r . Dr. 

M i l l e r n o ted on May 13, 2009, t h a t the l e g was h e a l i n g . 

McRae's r e c o v e r y s u f f e r e d a s e t back i n June 2009 when 

the open wound developed d r a i n a g e and breakdown. A "wound vac" 

was i n s e r t e d t o c l e a r the d r a i n a g e , and an i n t r a v e n o u s 

"Hickman" c a t h e t e r was i n s e r t e d i n t o McRae's ch e s t t o 

a d m i n i s t e r a n t i b i o t i c s t o f i g h t a s t a p h i n f e c t i o n t h a t had 

developed. The Hickman c a t h e t e r and the wound vac were removed 

i n l a t e J u l y 2009. 

McRae r e t u r n e d t o work w i t h Second M i l e on J u l y 27, 2009, 

p e r f o r m i n g l i g h t - d u t y work, such as s t u f f i n g d o n a t i o n 
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en v e l o p e s , p u t t i n g t o g e t h e r s c h o o l - s u p p l y k i t s f o r c h i l d r e n 

f o r the upcoming s c h o o l y e a r , and t e s t i n g donated e l e c t r o n i c 

equipment. McRae t e s t i f i e d t h a t a month and a h a l f a f t e r 

r e t u r n i n g t o work he began p e r f o r m i n g o t h e r d u t i e s such as 

b a i l i n g c l o t h e s and u n l o a d i n g t r u c k s . Testimony i n d i c a t e s t h a t 

Dr. M i l l e r r e l e a s e d McRae f o r r e g u l a r duty b e g i n n i n g on August 

6, 2009. 

In the months f o l l o w i n g h i s r e t u r n t o work a t Second 

M i l e , McRae was e m b r o i l e d i n an i n c i d e n t w i t h a female 

coworker i n v o l v i n g the exchange of i n a p p r o p r i a t e t e x t messages 

t h a t were s e x u a l i n n a t u r e . He and the female co-worker, as 

w e l l as o t h e r employees i n v o l v e d i n the i n c i d e n t , were 

admonished f o r v i o l a t i n g Second M i l e ' s sexual-harassment 

p o l i c y . 

Testimony i n d i c a t e s t h a t i n November 2009 McRae's 

r e c o v e r y from the i n j u r y was a g a i n hampered, t h i s time due t o 

i n d i c a t i o n s of a s u s p e c t e d i n f e c t i o n t h a t had developed i n 

McRae's l e f t l e g . The r e c o r d r e v e a l s t h a t on November 5, 2009, 

Dr. M i l l e r s u r g i c a l l y removed the IM n a i l from the l e g and 

i m p l a n t e d a n t i b i o t i c beads t o combat the s u s p e c t e d i n f e c t i o n . 

In h i s d e p o s i t i o n t e s t i m o n y , Dr. M i l l e r i n d i c a t e d t h a t he f e l t 
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t h a t the f r a c t u r e had h e a l e d t o the p o i n t where the IM n a i l 

c o u l d be removed and the a n t i b i o t i c beads c o u l d be i m p l a n t e d . 

McRae t e s t i f i e d t h a t he b e l i e v e d he r e f r a c t u r e d h i s l e f t l e g 

when s t e p p i n g out of a t r u c k two weeks a f t e r the November 5, 

2009, s u r g e r y ; however, t h e r e i s no m e d i c a l e v i d e n c e i n the 

r e c o r d t o su p p o r t McRae's c o n t e n t i o n t h a t he r e f r a c t u r e d h i s 

l e g . 

The r e c o r d shows t h a t on Feb r u a r y 8, 2010, Dr. M i l l e r , 

upon n o t i n g t h a t t h e r e was no e v i d e n c e of an i n f e c t i o n , 

removed the a n t i b i o t i c beads and i m p l a n t e d another IM n a i l . 

Dr. M i l l e r ' s m e d i c a l r e c o r d s i n d i c a t e t h a t McRae's l e g 

e x h i b i t e d no s i g n of i n f e c t i o n d u r i n g t h i s s u r g e r y . Dr. 

M i l l e r ' s notes r e l a t i n g t o McRae's p o s t o p e r a t i v e e v a l u a t i o n 

o c c u r r i n g two weeks f o l l o w i n g the s u r g e r y i n d i c a t e t h a t the 

wound was h e a l i n g and t h a t the f r a c t u r e had " b r i d g e d a t l e a s t 

on t h r e e s i d e s and w e l l a l i g n e d . " 

A c c o r d i n g t o Dr. M i l l e r ' s r e c o r d s , McRae had an o f f i c e 

v i s i t w i t h Dr. M i l l e r on May 24, 2010. Dr. M i l l e r n o ted t h a t 

McRae "seem[ed] t o be d o i n g p r e t t y w e l l g e n e r a l l y . " Dr. 

M i l l e r ' s r e c o r d s r e l a t i n g t o t h a t v i s i t f u r t h e r s t a t e t h a t 

McRae's "wound i t s e l f h a [ d ] h e a l e d i n n i c e l y and the 
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s u r r o u n d i n g s o f t t i s s u e s [ l o o k e d ] good." D r . M i l l e r i n d i c a t e d 

t h a t McRae had complained about h i s l e f t f o o t g o i n g numb and 

t h a t he had r e f e r r e d McRae t o D r . B r i a n C a r t e r , D r . M i l l e r ' s 

p a r t n e r , t o i n v e s t i g a t e the source of a nerve problem t h a t 

might be c a u s i n g the numbness. I n the May 24 r e p o r t , D r . 

M i l l e r u l t i m a t e l y recommended t h a t McRae b e g i n a work 

h a r d e n i n g program " t o see i f we can n o r m a l i z e h i s work 

f u n c t i o n a l i t t l e more." D r . M i l l e r a l s o s t a t e d i n the r e p o r t 

t h a t McRae was ready f o r a f u n c t i o n a l - c a p a c i t y e v a l u a t i o n 

("FCE") and an impairment r a t i n g . The r e c o r d i n d i c a t e s t h a t 

D r . M i l l e r r e l e a s e d McRae t o r e t u r n t o work a t m o d i f i e d duty 

as of May 24, 2010. Dr. M i l l e r d i d not make a s p e c i f i c 

d e t e r m i n a t i o n t h a t McRae had reached maximum m e d i c a l 

improvement ("MMI") a t t h a t t i m e . A t t r i a l , McRae a d m i t t e d 

t h a t , d e s p i t e the recommendations from Dr. M i l l e r , he d i d not 

a t t e n d a work h a r d e n i n g program and t h a t he d i d not o b t a i n an 

FCE a t t h a t t i m e . McRae d i d under go nerve t e s t i n g f o r the 

f o o t numbness w i t h Dr. C a r t e r , and Dr. C a r t e r ' s m e d i c a l 

r e c o r d s i n d i c a t e t h a t the t e s t i n g showed normal r e s u l t s . 

Upon r e c e i v i n g n o t i f i c a t i o n of Dr. M i l l e r ' s r e l e a s e of 

McRae f o r m o d i f i e d work du t y , Bush undertook e f f o r t s t o 
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c o n t a c t McRae r e g a r d i n g h i s r e t u r n t o work. Bush s t a t e d t h a t 

she exchanged t e x t messages w i t h McRae on or around June 1, 

2010, i n which McRae i n d i c a t e d t h a t he would o n l y be a b l e t o 

r e t u r n t o work o n l y i f he c o u l d have "a hundred p e r c e n t " 

a ssurance t h a t he would not be around the coworker w i t h whom 

he had p r e v i o u s l y exchanged i n a p p r o p r i a t e t e x t messages. Bush 

t e s t i f i e d as f o l l o w s r e g a r d i n g her response sent v i a t e x t 

message: 

"And I s a i d , ' I can make you guys as f a r a p a r t 
as p o s s i b l e , but I j u s t can't guarantee t h a t you 
w i l l never c r o s s p a t h s . ' I s a i d , 'I do un d e r s t a n d , 
but s i n c e the document r e l e a s e d you, I w i l l need a 
l e t t e r of r e s i g n a t i o n . I hate t h i s . ' Jeremy says, 
'Oh, I t r u l y u n d e r s t a n d . W e ' l l get [my w i f e ] t o 
w r i t e me one up s i n c e I don't have a computer.'" 

She f u r t h e r t e s t i f i e d t h a t she would have accommodated 

Dr. M i l l e r ' s r e s t r i c t i o n s i f McRae had r e t u r n e d t o work. 

Testimony i n d i c a t e s t h a t McRae s t a r t e d a lawn-care b u s i n e s s i n 

June 2010 and t h a t he promoted h i s b u s i n e s s w i t h y a r d s i g n s . 

McRae, however, contended a t t r i a l t h a t he c u t o n l y s i x y a r d s , 

t h a t he was p h y s i c a l l y unable t o p e r f o r m the work, and t h a t he 

d i d not c o n s i d e r the lawn work t o be employment. M e d i c a l 

r e c o r d s i n d i c a t e t h a t McRae was w o r k i n g as a l a n d s c a p e r as 

l a t e as August 4, 2010. A d d i t i o n a l l y , Bush had e - m a i l e d 
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McRae's w i f e i n June 2010 t o see when McRae c o u l d r e t u r n t o 

work. McRae's w i f e ' s e - m a i l r e p l i e s i n d i c a t e d t h a t McRae 

would not be a b l e t o r e t u r n t o work due t o s e v e r a l r easons, 

i n c l u d i n g : ( 1 ) the concern r e g a r d i n g w o r k i n g i n c l o s e 

p r o x i m i t y t o the coworker w i t h whom he had p r e v i o u s l y 

exchanged i n a p p r o p r i a t e t e x t messages; ( 2 ) t h a t McRae d i d not 

want t o p e r f o r m o f f i c e work and t h a t he was not a b l e t o 

p e r f o r m warehouse work; and (3) t h a t McRae had s t a r t e d a lawn-

care b u s i n e s s t o which he wanted t o devote h i s time . Bush 

t e s t i f i e d t h a t , because of the substance of the communications 

she r e c e i v e d from McRae and h i s w i f e , because McRae had 

s t a r t e d a lawn-care b u s i n e s s , and because McRae had not 

a f f i r m a t i v e l y responded t o the o f f e r t o r e t u r n , she had 

assumed McRae had abandoned h i s j o b ; t h u s , she s t a t e d t h a t she 

f o r m a l l y t e r m i n a t e d McRae's employment w i t h Second M i l e on 

August 9, 2010. 

On August 28, 2010, McRae a g a i n i n j u r e d h i s l e f t l e g . 

McRae i n i t i a l l y sought t r e a t m e n t w i t h h i s p e r s o n a l p h y s i c i a n 

on September 1, 2010, whose r e c o r d s i n d i c a t e t h a t the s c a r on 

McRae's l e f t l e g had "bust open" a f t e r McRae step p e d i n t o a 

h o l e and t w i s t e d h i s l e g . An X-ray r e p o r t f o r t h a t v i s i t notes 

8 



2111122 

t h a t the IM n a i l was s t i l l i n t a c t . McRae saw Dr. M i l l e r on 

September 13, 2010, but Dr. M i l l e r t e s t i f i e d i n h i s d e p o s i t i o n 

t h a t McRae d i d not i n f o r m him of the August a c c i d e n t . Dr. 

M i l l e r n o ted t h a t the area s u r r o u n d i n g the wound had s u f f e r e d 

some s k i n breakdown but t h a t X-rays of the bone "showe[ed] 

e x c e l l e n t h e a l i n g of the f r a c t u r e . " F o l l o w i n g a subsequent 

v i s i t on September 23, 2010, Dr. M i l l e r recommended removal of 

the IM n a i l and the i m p l a n t a t i o n of a n t i b i o t i c beads t o combat 

a s u s p e c t e d i n f e c t i o n . The i n j u r y r e q u i r e d two a d d i t i o n a l 

s u r g e r i e s . 

In r e p o r t s documenting o f f i c e v i s i t s d u r i n g November and 

December 2010, Dr. M i l l e r noted t h a t McRae's wound was c l o s e d 

and l o o k e d e x c e l l e n t . On J a n u a r y 3, 2011, however, McRae 

r e t u r n e d c o m p l a i n i n g of p a i n . Dr. M i l l e r noted t h a t the 

f r a c t u r e had h e a l e d and t h a t the bone was s t r o n g enough t o 

sup p o r t McRae's f u l l body weig h t , t h a t the s k i n over the wound 

had h e a l e d , and t h a t an MRI and nerve t e s t i n d i c a t e d t h a t 

e v e r y t h i n g was normal. Dr. M i l l e r t e s t i f i e d t h a t McRae had 

reached MMI as of the J a n u a r y 3, 2011, e v a l u a t i o n , but he 

r e f e r r e d McRae t o Dr. Norman McCoomer f o r f u r t h e r t r e a t m e n t 

and p a i n management r e l a t i n g t o p a i n McRae was e x p e r i e n c i n g i n 
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h i s l e f t l e g and h i s back. Dr. McCoomer di a g n o s e d McRae w i t h 

c h r o n i c p a i n , complex r e g i o n a l p a i n syndrome, p a i n i n the 

l i m b , and d e p r e s s i o n . In h i s d e p o s i t i o n t e s t i m o n y , Dr. 

McCoomer t e s t i f i e d t h a t McRae's back p a i n was caused by an 

b i o m e c h a n i c a l change i n McRae's g a i t , due t o the p a i n he 

e x p e r i e n c e d i n the l e f t l e g , t h a t f o r c e d him t o "change [ h i s ] 

body w e i g h t " and " r e s u l t e d i n more s t r e s s b e i n g p l a c e d i n 

[McRae's] o p p o s i t e l e g , as w e l l as the lower back." He a l s o 

t e s t i f i e d t h a t McRae had not reached MMI. Dr. McCoomer 

t e s t i f i e d t h a t he r e f e r r e d McRae t o Alabama T h e r a p e u t i c C e n t e r 

f o r an FCE, which was conducted on J u l y 29, 2011. McRae was 

a l s o t r e a t e d by Dr. K e i t h Anderson, who t e s t i f i e d t h a t i t was 

h i s o p i n i o n t h a t McRae s u f f e r e d from c h r o n i c p a i n i n the l e f t 

lower e x t r e m i t y of h i s l e g due t o h i s i n j u r y and the m u l t i p l e 

s u r g e r i e s , "as w e l l as weakness i n the muscles of the l e f t l e g 

from h i s i n j u r y . " Dr. Anderson s t a t e d , however, t h a t McRae d i d 

not e x h i b i t s i g n s of complex r e g i o n a l p a i n syndrome. Dr. 

M i l l e r recommended a course of tr e a t m e n t f o r McRae's l e g p a i n 

t h a t r e q u i r e d u s i n g a s p i n a l - c o r d s t i m u l a t o r , and Dr. Anderson 

recommended a t l e a s t a t r i a l run of t h a t t r e a t m e n t . 
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McRae sued Second M i l e i n the Madison C i r c u i t C o u r t on 

A p r i l 30, 2010 s e e k i n g b e n e f i t s under the A c t . I n December 

2011, Second M i l e f i l e d a motion t o b i f u r c a t e the t r i a l t o 

f i r s t r e s o l v e the d i s p u t e as t o the c o m p e n s a b i l i t y of McRae's 

i n j u r i e s , f o l l o w e d by a t r i a l c o n c e r n i n g McRae's d i s a b i l i t y . 

The t r i a l c o u r t g r a n t e d the motion, and the i s s u e of 

c o m p e n s a b i l i t y was t r i e d i n an ore tenus p r o c e e d i n g on March 

29 and March 30, 2012. The t r i a l c o u r t e n t e r e d a judgment on 

May 1, 2012. The t r i a l c o u r t found t h a t McRae had reached MMI 

on May 24, 2010. The t r i a l c o u r t a l s o d e termined t h a t McRae 

had u n r e a s o n a b l y r e f u s e d Second M i l e ' s o f f e r of s u i t a b l e 

employment and, t h u s , was b a r r e d from r e c e i v i n g temporary or 

permanent d i s a b i l i t y compensation under § 2 5 - 5 - 5 7 ( a ) ( 3 ) e , A l a . 

Code 1975. The t r i a l c o u r t f u r t h e r d e t ermined t h a t McRae's 

August 28, 2010, i n j u r y was a subsequent i n t e r v e n i n g i n j u r y 

and, thus p r e c l u d e d McRae from r e c e i v i n g any w o r k e r s ' 

compensation b e n e f i t s from August 28, 2010, f o r w a r d . McRae 

f i l e d a motion t o a l t e r , amend, or v a c a t e o r , i n the 

a l t e r n a t i v e , f o r new t r i a l , which the t r i a l c o u r t d e n i e d on 

J u l y 8, 2012. McRae f i l e d a t i m e l y n o t i c e of appea l t o t h i s 

c o u r t . 
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On a p p e a l , McRae contends t h a t the t r i a l c o u r t e r r e d ( 1 ) 

by p l a c i n g the burden o f p r o o f c o n c e r n i n g Second M i l e ' s 

defenses on McRae; (2) by d e t e r m i n i n g t h a t McRae's August 28, 

2010, i n j u r y was a subsequent i n t e r v e n i n g i n j u r y u n r e l a t e d t o 

h i s A p r i l 2009 w o r k - r e l a t e d i n j u r y and, t h u s , was not 

compensable; (3) by f i n d i n g t h a t s u b s t a n t i a l e v i d e n c e 

s u p p o r t e d the c o n c l u s i o n t h a t McRae reached MMI on May 24, 

2010; and (4) by denying McRae any compensation under the 

p e n a l t y p r o v i s i o n s of § 2 5 - 5 - 5 7 ( a ) ( 3 ) e , A l a . Code 1975, f o r 

u n r e a s o n a b l y r e f u s i n g a s u i t a b l e o f f e r of employment. 

S t a n d a r d of Review 

"The s t a n d a r d of a p p e l l a t e r e v i e w i n w o r k e r s ' 
compensation cases i s governed by § 25-5-81(e), A l a . 
Code 1975, which p r o v i d e s : 

"'(1) In r e v i e w i n g the s t a n d a r d of 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w by the Court of C i v i l 
A p p e a l s s h a l l be w i t h o u t a presumption of 
c o r r e c t n e s s . ' 

"'(2) In r e v i e w i n g pure f i n d i n g s of 
f a c t , the f i n d i n g of the c i r c u i t c o u r t 
s h a l l not be r e v e r s e d i f t h a t f i n d i n g i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . ' 

" S u b s t a n t i a l e v i d e n c e i s '"evidence of such 
weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 
e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r 
the e x i s t e n c e of the f a c t sought t o be proved."' Ex  
p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 262, 268 
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( A l a . 1996) ( q u o t i n g West v. Founders L i f e Assurance  
Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). 
A d d i t i o n a l l y , a t r i a l c o u r t ' s f i n d i n g s of f a c t on 
c o n f l i c t i n g e v i d e n c e are c o n c l u s i v e i f t h e y are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . Edwards v. Jesse  
S t u t t s , I n c . , 655 So. 2d 1012 ( A l a . C i v . App. 1995) . 
'This c o u r t ' s r o l e i s not t o reweigh the e v i d e n c e , 
but t o a f f i r m the judgment of the t r i a l c o u r t i f i t s 
f i n d i n g s are s u p p o r t e d by s u b s t a n t i a l e v i d e n c e and, 
i f so, i f the c o r r e c t l e g a l c o n c l u s i o n s are drawn 
t h e r e f r o m . ' Bostrom S e a t i n g , I n c . v. A d d e r h o l d , 852 
So. 2d 784, 794 ( A l a . C i v . App. 2002)." 

Denmark v. I n d u s t r i a l Mfg. S p e c i a l i s t s , I n c . , 98 So. 3d 541, 

543-44 ( A l a . C i v . App. 2012). 

D i s c u s s i o n 

McRae f i r s t contends t h a t the t r i a l c o u r t e r r e d i n 

a s s i g n i n g the burden of p r o o f t o him i n s t e a d of Second M i l e 

w i t h r e g a r d t o Second M i l e ' s d e f e n s e s . The employee g e n e r a l l y 

has the burden of p r o o f t o e s t a b l i s h a r i g h t t o w o r k e r s ' 

compensation b e n e f i t s under the A c t . See Safeco I n s . Cos. v.  

Blackmon, 851 So. 2d 532 ( A l a . C i v . App. 2002). The employer 

has the burden of p r o v i n g any a f f i r m a t i v e defenses or any 

i s s u e t h a t may reduce a w o r k e r s ' compensation award. See 2 

T e r r y A. Moore, Alabama Workers' Compensation § 25:4 a t 615 

(1998)("[T]he employer bears the burden of p r o o f on any i s s u e 

t h a t may reduce i t s compensation o u t l a y such as: the 

unreasonable r e f u s a l of the employee t o a c c e p t s u i t a b l e 
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employment or t o submit t o m e d i c a l t r e a t m e n t or v o c a t i o n a l 

r e h a b i l i t a t i o n " ) . 

McRae makes a g e n e r a l r e f e r e n c e t o the t r i a l c o u r t ' s 

judgment i n su p p o r t of t h i s argument. Second M i l e does not 

address t h i s argument. A l t h o u g h the t r i a l c o u r t ' s judgment 

does not s p e c i f i c a l l y s t a t e t h a t Second M i l e bore the burden 

of p r o o f as t o any a f f i r m a t i v e defense, t h e r e i s no i n d i c a t i o n 

b e f o r e us t h a t the t r i a l c o u r t i m p r o p e r l y a p p l i e d the burdens 

of p r o o f . F u r t h e r , i t does not appear t h a t McRae r a i s e d t h i s 

i s s u e w i t h the t r i a l c o u r t i n h i s postjudgment motion. "T h i s 

c o u r t w i l l not address arguments made f o r the f i r s t time on 

a p p e a l . " Cascaden v. Wi n n - D i x i e Montgomery, LLC, 81 So. 3d 

1273, 1278 ( A l a . C i v . App. 2011), c e r t . d e n i e d , 81 So. 3d 1278 

(A l a . 2011) c i t i n g Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 

410 ( A l a . 1992)). 

McRae next contends t h a t the t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t McRae's August 28, 2010 i n j u r y was not 

compensable under the A c t . A d d i t i o n a l l y , McRae contends t h a t 

the i n j u r y t o h i s l e f t l e g caused an a l t e r e d g a i t t h a t 

c o n s e q u e n t l y c o n t r i b u t e d t o the onset of back p a i n . As bo t h 

p a r t i e s c o n c e de i n t he i r b r i e f s , t he 
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s u c c e s s i v e - c o m p e n s a b l e - i n j u r y t e s t o u t l i n e d by our supreme 

c o u r t i n Ex p a r t e P i k e County Commission, 740 So. 2d 1080, 

1084 ( A l a . 1999), i s a p p l i c a b l e t o t h i s case: 

"When d e t e r m i n i n g whether a s u c c e s s i v e i n j u r y i s 
compensable, the g e n e r a l r u l e i s t h a t '[w]hen the 
p r i m a r y i n j u r y i s shown t o have a r i s e n out of and i n 
the c ourse of employment, e v e r y n a t u r a l consequence 
t h a t f l o w s from the i n j u r y l i k e w i s e a r i s e s out of 
the employment, u n l e s s i t i s the r e s u l t of an 
independent i n t e r v e n i n g cause a t t r i b u t a b l e t o [the] 
c l a i m a n t ' s own i n t e n t i o n a l conduct.' 1 [ A r t h u r 
L a r s o n & Lex K.] L a r s o n , Larson's Workers'  
Compensation Law], § 13.00 [ ( 1 9 9 8 ) ] . I n a p p l y i n g t h i s 
r u l e t o a f a c t u a l l y s i m i l a r case, the Supreme Court 
of A ppeals of West V i r g i n i a h e l d : 

" ' [ I ] f a worker's compensation c l a i m a n t 
shows t h a t he r e c e i v e d an i n i t i a l i n j u r y 
which arose out of and i n the course of h i s 
employment, then e v e r y normal consequence 
t h a t f l o w s from the i n j u r y l i k e w i s e a r i s e s 
out of the employment. I f , however, a 
subsequent a g g r a v a t i o n of the i n i t i a l 
i n j u r y a r i s e s from an independent 
i n t e r v e n i n g cause not a t t r i b u t a b l e t o the 
c l a i m a n t ' s customary a c t i v i t y i n l i g h t of 
h i s c o n d i t i o n , then such a g g r a v a t i o n i s not 
compensable. 

i s 
not 

"'Thus, the f a c t t h a t the c l a i m a n t 
i n j u r e d and then r e t u r n s t o work does 
mean t h a t he i s f o r e c l o s e d from 
d e m o n s t r a t i n g t h a t the o r i g i n a l i n j u r y 
became a g g r a v a t e d by some r o u t i n e event 
which t r i g g e r e d i t s r e c u r r e n c e . Such 
r o u t i n e event i s o r d i n a r i l y one where the 
c l a i m a n t i s d o i n g an a c t i v i t y t h a t would be 
customary i n l i g h t of h i s c o n d i t i o n . ' 
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"Wilso n v. Workers' Compensation Comm'r, 174 W. Va. 
611, 616, 328 S.E. 2d 485, 490 (1984); see a l s o Lou  
Grubb C h e v r o l e t , I n c . v. I n d u s t r i a l Comm'n, 174 
A r i z . 23, 26, 846 P.2d 836, 839 ( A r i z . App. 1992) 
('[An] employee's r e a s o n a b l e conduct i n c a u s i n g a 
l a t e r n o n i n d u s t r i a l i n j u r y does not r e l i e v e the 
employer of l i a b i l i t y i f the l a t e r i n j u r y i s the 
" d i r e c t and n a t u r a l r e s u l t " of the compensable work 
i n j u r y . ' ) . Thus, 'a subsequent i n j u r y , whether an 
a g g r a v a t i o n of an o r i g i n a l i n j u r y or a new and 
d i s t i n c t i n j u r y , i s compensable i f i t i s the d i r e c t 
and n a t u r a l r e s u l t of a compensable p r i m a r y i n j u r y . ' 
1 L a r s o n , s u p r a , § 13.11." 

In i t s judgment i n t h i s case, the t r i a l c o u r t d e termined 

t h a t n o n o c c u p a t i o n a l f a c t o r s r e s u l t e d i n McRae's August 28, 

2010, i n j u r y and t h a t the subsequent i n j u r y bore no c a u s a l 

r e l a t i o n t o the o r i g i n a l i n j u r y . S p e c i f i c a l l y , the t r i a l c o u r t 

r e f e r r e d t o Dr. M i l l e r ' s m e d i c a l r e c o r d s of F e b r u a r y 2010 and 

May 2010, which s t a t e t h a t b o t h the l e f t - l e g f r a c t u r e and the 

wound were h e a l e d , and c o n c l u d e d t h a t " [ t ] h e m e d i c a l e v i d e n c e 

p r e s e n t e d a t t r i a l i n d i c a t e s a c l e a r d i s t i n c t i o n between 

[ M c R a e ' s ] t w o i n j u r i e s . " U n d e r t h e 

s u c c e s s i v e - c o m p e n s a b l e - i n j u r y t e s t , " ' i t i s not the s i t u s of 

the second i n j u r y ( i . e . , e i t h e r the p l a c e where the a c c i d e n t 

o c c u r r e d or the p h y s i c a l l o c a t i o n of the i n j u r y ) t h a t i s 

c o n t r o l l i n g , but r a t h e r whether the subsequent i n j u r y was a 

n a t u r a l consequence of a p r i o r compensable i n j u r y . ' " S i s t r u n k 

16 



2111122 

v. S i k o r s k y Support S e r v s . , I n c . , 961 So. 2d 166, 170 ( A l a . 

C i v . App. 2007) ( q u o t i n g E r w i n v. H a r r i s , 474 So. 2d 1125, 

1128 ( A l a . C i v . App. 1985)). The a p p l i c a b l e s t a n d a r d i s not 

whether the subsequent i n j u r y was caused by n o n o c c u p a t i o n a l 

f a c t o r s , nor i s the a p p l i c a b l e t e s t whether t h e r e i s a c a u s a l 

c o n n e c t i o n between the two i n j u r i e s . See Ex p a r t e Dunlop T i r e  

Corp. , 772 So. 2d 1167, 1171 ( A l a . 2000) . R a t h e r , the 

a p p l i c a b l e s t a n d a r d i s whether McRae's second i n j u r y , i . e . , 

the " b u s t i n g open" of the s c a r , i s "'the d i r e c t and n a t u r a l 

r e s u l t ' " of h i s A p r i l 2009 i n j u r y , " r e g a r d l e s s of whether i t 

was i n c u r r e d a t work or e l s e w h e r e . " S i s t r u n k , 961 So. 2d a t 

170 ( c i t i n g L a n d s t a r Ranger v. Kent, 828 So. 2d 322 ( A l a . C i v . 

App. 2002), and E r w i n , 474 So. 2d a t 1128). The t r i a l c o u r t ' s 

judgment does not s p e c i f y how the subsequent i n j u r y was the 

r e s u l t of an independent i n t e r v e n i n g cause a t t r i b u t a b l e t o 

McRae's own i n t e n t i o n a l conduct, nor does the t r i a l c o u r t 

p r o v i d e any i n d i c a t i o n t h a t s t e p p i n g i n a h o l e would be 

c o n s i d e r e d an independent i n t e r v e n i n g cause not a t t r i b u t a b l e 

t o McRae's customary a c t i v i t y i n l i g h t of h i s c o n d i t i o n . 

T h e r e f o r e , we r e v e r s e the t r i a l c o u r t ' s judgment on t h i s 

m a t t e r , and we remand the cause t o the t r i a l c o u r t f o r f u r t h e r 
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p r o c e e d i n g s c o n c e r n i n g the a p p l i c a t i o n of the 

s u c c e s s i v e - c o m p e n s a b l e - i n j u r y t e s t . See P i k e County Comm'n, 

supra ( i n j u r e d employee's h e r n i a t e d d i s k caused w h i l e p i c k i n g 

up h i s 12-pound baby a t h i s home was compensable under 

s u c c e s s i v e - c o m p e n s a b l e - i n j u r y t e s t as a n a t u r a l consequence of 

the p r i m a r y i n j u r y ) ; see a l s o Wal-Mart S t o r e s , I n c . v. Orr, 29 

So. 3d 210 ( A l a . C i v . App. 2 0 0 9 ) ( f i n d i n g t h a t t h e r e was not 

s u b s t a n t i a l e v i d e n c e t o conclude t h a t i n j u r e d employee's 

l e f t - h i p i n j u r y , which was based on a v a s c u l a r n e c r o s i s , was a 

n a t u r a l consequence of the compensable l e f t - k n e e i n j u r y ) ; 

S i s t r u n k , supra ( h o l d i n g t h a t the t r i a l c o u r t m i s a p p l i e d the 

a p p l i c a b l e s t a n d a r d i n d e t e r m i n i n g c o m p e n s a b i l i t y f o r a 

subsequent i n j u r y caused by o v e r c o m p e n s a t i o n ) ; L a n d s t a r  

R a n g e r , s u p r a ( c o n c l u d i n g t h a t , u n d e r t h e 

s u c c e s s i v e - c o m p e n s a b l e - i n j u r y t e s t , the i n j u r e d employee 

i n j u r e d h i s l e f t s h o u l d e r as a r e s u l t of overcompensating f o r 

a p r e v i o u s l y i n j u r e d r i g h t s h o u l d e r and h o l d i n g t h a t the 

employee was p e r f o r m i n g a c t i v i t y t h a t would be customary i n 

l i g h t of h i s p o s i t i o n ) ; and L a b i n a l , Inc./Globe Motors v.  

A l p h o r d , 820 So. 2d 104, 112 ( A l a . C i v . App. 2001)(Crawley, 

J . , c o n c u r r i n g i n t h e r e s u l t ) ( " T h e 
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s u c c e s s i v e - c o m p e n s a b l e - i n j u r y t e s t ... a p p l i e s t o i n j u r i e s 

t h a t are not d i r e c t l y r e l a t e d t o work a c t i v i t i e s " ) . As t o 

McRae's c o m p l a i n t s of l e g p a i n and back p a i n , which are not 

s p e c i f i c a l l y a d dressed i n the t r i a l c o u r t ' s judgment, we 

i n s t r u c t the t r i a l c o u r t t o determine on remand whether McRae 

i s e n t i t l e d t o compensation f o r those c o m p l a i n t s under the 

s u c c e s s i v e - c o m p e n s a b l e - i n j u r y t e s t , and, i f so, t o amend i t s 

judgment a c c o r d i n g l y . 

We p r e t e r m i t d i s c u s s i o n on the t r i a l c o u r t ' s judgment 

c o n c e r n i n g the date McRae reached MMI. I f , on remand, the 

t r i a l c o u r t determines t h a t the s u c c e s s i v e i n j u r i e s are 

compensable under the l e g a l s t a n d a r d d i s c u s s e d , s u p r a , the 

t r i a l c o u r t s h o u l d a l s o r e e v a l u a t e whether the date of MMI 

s h o u l d remain a t May 24, 2010, or whether i t s h o u l d be 

m o d i f i e d i n l i g h t of the c o m p e n s a b i l i t y of the s u c c e s s i v e 

i n j u r i e s . 

S i m i l a r l y , we p r e t e r m i t d i s c u s s i o n on the i s s u e of 

McRae's a l l e g e d u n reasonable r e f u s a l of an o f f e r of s u i t a b l e 

employment under § 2 5 - 5 - 5 7 ( a ) ( 3 ) e . However, we note, f o r the 

t r i a l c o u r t ' s c o n s i d e r a t i o n i n amending i t s judgment on 

remand, t h a t i n cases i n which § 25-5-57 ( a ) ( 3 ) e i s a p p l i c a b l e , 
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the s t a t u t e does not b a r r e c o v e r y of p e r m a n e n t - p a r t i a l -

d i s a b i l i t y compensation f o r s c h e d u l e d i n j u r i e s . See A g r i c o l a  

Furnace Co. v. Smith, 239 A l a . 488, 492, 195 So. 743, 746 

( 1 9 4 0 ) ( f i n d i n g t h a t " S e c t i o n 7551, Code (General A c t s 1936 

[ E x t r a S e s s i o n ] , page 12, § 2 ) , " the p r e c u r s o r s t a t u t e t o § 

2 5 - 5 - 5 7 ( a ) ( 3 ) e , " i s i n a p p l i c a b l e t o cases i n v o l v i n g permanent 

p a r t i a l d i s a b i l i t y enumerated i n the s c h e d u l e " ) ; see a l s o 1 

Moore, Alabama Workers' Compensation § 16:52 a t 753("A r e f u s a l 

of s u i t a b l e work does not a f f e c t the payment of s c h e d u l e 

permanent p a r t i a l d i s a b i l i t y b e n e f i t s . " ) . Thus, the p e n a l t y i n 

§ 25-5-57(a)3)e cannot bar McRae from r e c e i v i n g permanent 

p a r t i a l - d i s a b i l i t y - b e n e f i t s f o r h i s l e g p u r s u a n t § 25-5-

5 7 ( a ) ( 3 ) a ( 1 6 ) . A d d i t i o n a l l y , we note t h a t § 2 5 - 5 - 5 7 ( a ) ( 3 ) e 

cannot bar McRae from r e c e i v i n g m e d i c a l b e n e f i t s under § 25-5¬

77, A l a . Code 1975, because the p e n a l t y s t a t u t e , i f 

a p p l i c a b l e , o n l y p r o h i b i t s an i n j u r e d employee from r e c e i v i n g 

"compensation." " [ M ] e d i c a l and s u r g i c a l t r e a t m e n t and 

a t t e n t i o n , m e d i c i n e , m e d i c a l and s u r g i c a l s u p p l i e s , and 

c r u t c h e s and apparatus f u r n i s h e d an employee on account of an 

i n j u r y " are s p e c i f i c a l l y e x c l u d e d from the d e f i n i t i o n of 

compensation i n § 25-5-1(1), A l a . Code 1975. The p e n a l t y 
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s t a t u t e , however, may ser v e t o bar an i n j u r e d employee from 

r e c e i v i n g compensation f o r i n j u r i e s not on the schedul e and 

t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s . 

V I . C o n c l u s i o n 

For the f o r e g o i n g reasons, we a f f i r m the judgment on the 

i s s u e of the burden of p r o o f ; we r e v e r s e the judgment and 

remand w i t h i n s t r u c t i o n s on the i s s u e c o n c e r n i n g s u c c e s s i v e 

i n j u r i e s ; and we p r e t e r m i t d i s c u s s i o n as t o the i s s u e s 

r e l a t i n g t o the date of MMI and McRae's a l l e g e d u n r easonable 

r e f u s a l t o r e t u r n t o work. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

21 


