
REL: 05/17/2013 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2012-2013 

2111123 

Scott Holston 

v. 

Lecresha Holston 

Appeal from Mobile C i r c u i t Court 
(DR-09-900072) 

PITTMAN, Judge. 

S c o t t H o l s t o n ("the husband") and Le c r e s h a H o l s t o n ("the 

w i f e " ) were m a r r i e d i n December 2001. The marriag e was the 

second one f o r bot h p a r t i e s ; the w i f e was 28 years o l d and the 

husband was 37 y e a r s o l d when t h e y m a r r i e d . One week b e f o r e 

the m a r r i a g e , the p a r t i e s e x e c u t e d an a n t e n u p t i a l agreement 
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t h a t , by i t s terms, i s t o be governed by the laws of 

M i s s i s s i p p i . The p a r t i e s a t t a c h e d t o the agreement 

h a n d w r i t t e n statements o u t l i n i n g t h e i r major a s s e t s and 

l i a b i l i t i e s . Those statements i n d i c a t e t h a t the w i f e ' s net 

worth was $2,000 and the husband's net worth was $1.7 m i l l i o n . 

The husband i s a p h a r m a c i s t . When the p a r t i e s m a r r i e d , 

the husband had an ownership i n t e r e s t i n two c l o s e l y h e l d 

c o r p o r a t i o n s : S & S Pharmacy, I n c . , d o i n g b u s i n e s s as The 

M e d i c i n e Shoppe, and Holmac, I n c . , d o i n g b u s i n e s s as Rx 

Exp r e s s Pharmacy. He a l s o owned a s o l e p r o p r i e t o r s h i p , The 

Un i f o r m Shoppe, and s e v e r a l p a r c e l s of r e a l p r o p e r t y i n 

Alabama and M i s s i s s i p p i , i n c l u d i n g two commercial l o t s i n 

Pas c a g o u l a , M i s s i s s i p p i . 

A f t e r the m a r r i a g e , the p a r t i e s (and the w i f e ' s t h r e e 

daughters from her p r e v i o u s marriage) l i v e d i n the husband's 

r e s i d e n c e i n Grand Bay. Two sons were born of the p a r t i e s ' 

m a r r i a g e . A f t e r the b i r t h of the p a r t i e s ' second son i n 2004, 

the husband s o l d the Grand Bay r e s i d e n c e and the p a r t i e s 

p u r c h a s e d a house i n the Muir Woods s u b d i v i s i o n of M o b i l e . 

The w i f e was employed o u t s i d e the home o n l y s p o r a d i c a l l y 

d u r i n g the p a r t i e s ' seven-year m a r r i a g e , and, when she was 

employed, she worked a t The U n i f o r m Shoppe. The husband was 
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p a i d t w i c e a month; he d e p o s i t e d h i s paycheck of a p p r o x i m a t e l y 

$2,300 from The M e d i c i n e Shoppe i n t o the p a r t i e s ' j o i n t 

c h e c k i n g account. The w i f e used the funds i n t h a t account t o 

pay the f a m i l y ' s r o u t i n e monthly expenses. The husband a l s o 

had an i n d i v i d u a l c h e c k i n g account, i n t o which he d e p o s i t e d 

h i s e a r n i n g s and bonuses from o t h e r b u s i n e s s e n t i t i e s . The 

husband used the funds i n h i s i n d i v i d u a l account t o purchase 

r e a l and p e r s o n a l p r o p e r t y , t o i n v e s t i n new b u s i n e s s e s and 

s t o c k s , and t o pay f a m i l y expenses. 

D u r i n g the m a r r i a g e , the husband used $60,000 from h i s 

i n d i v i d u a l account t o purchase a l o t a d j a c e n t t o h i s two 

e x i s t i n g commercial l o t s i n Pa s c a g o u l a . In September 2007, he 

s o l d the t h r e e - l o t p a r c e l f o r $700,000. In o r d e r t o a v o i d 

p a y i n g c a p i t a l - g a i n s t a x on the s a l e of the l o t s and t o 

r e c e i v e f a v o r a b l e t a x tr e a t m e n t p u r s u a n t t o 26 U.S.C. § 1031, 

the husband formed a s e p a r a t e b u s i n e s s e n t i t y , H o l s t o n 

Timbers, LLC, t h a t purchased f o u r p a r c e l s of p r o p e r t y i n 

M i s s i s s i p p i . 1 H o l s t o n Timbers s u b s e q u e n t l y purchased two 

126 U.S.C. § 1031(a)(1) p r o v i d e s t h a t "[n]o g a i n or l o s s 
s h a l l be r e c o g n i z e d on the exchange of p r o p e r t y h e l d f o r 
p r o d u c t i v e use i n a t r a d e or b u s i n e s s or f o r investment i f 
such p r o p e r t y i s exchanged s o l e l y f o r p r o p e r t y of l i k e k i n d 
which i s t o be h e l d e i t h e r f o r p r o d u c t i v e use i n a t r a d e or 
b u s i n e s s or f o r i n v e s t m e n t . " 
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a d d i t i o n a l p a r c e l s of l a n d i n M i s s i s s i p p i . The t o t a l purchase 

p r i c e f o r the s i x p a r c e l s was $846,458.72. 

The husband a l s o a c q u i r e d an i n t e r e s t i n two a d d i t i o n a l 

pharmacies d u r i n g the m a r r i a g e — Rx Express of N a v a r r e , I n c . , 

and Rx Express of Bayou La B a t r e , I n c . — and purchased s t o c k 

i n two Pascagoula banks. He bought 783 shares of Merchants & 

Marine Bank s t o c k f o r $31,320, u s i n g funds from h i s i n d i v i d u a l 

c h e c k i n g account. The s t o c k c e r t i f i c a t e s were i s s u e d i n the 

husband's name, pa y a b l e t o the w i f e upon h i s death. The 

husband bought 25,000 shares of C h a r t e r Bank s t o c k f o r 

$250,000, w i t h funds borrowed from h i s M e d i c i n e Shoppe 

account. The husband e x p l a i n e d how he purchased the C h a r t e r 

Bank s t o c k as f o l l o w s : "When I wrote the check out of 

M e d i c i n e Shop [ s i c ] t o purchase the s t o c k , t h a t ' s the way I do 

l o a n s t o my [ i n d i v i d u a l ] account. And then, as I draw bonuses 

[from The M e d i c i n e Shoppe], I have t o pay t a x e s on the bonus 

money I g e t . And whatever the net i s , I a p p l y i t back t o the 

l o a n , back t o [The M e d i c i n e Shoppe]." The C h a r t e r Bank s t o c k 

c e r t i f i c a t e s were i s s u e d t o the p a r t i e s as j o i n t t e n a n t s w i t h 

r i g h t of s u r v i v o r s h i p . The husband a l s o c r e a t e d an E-Trade 

account i n the p a r t i e s ' j o i n t names. 
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The p a r t i e s f i l e d j o i n t f e d e r a l and s t a t e income-tax 

r e t u r n s d u r i n g the m a r r i a g e . For the f o u r years p r e c e d i n g the 

t r i a l of t h i s case, those r e t u r n s showed a d j u s t e d g r o s s 

incomes of $593,211 f o r 2006; $813,272 f o r 2007; $1,093,250 

f o r 2008; and $940,149 f o r 2009. 

In January 2009, the w i f e f i l e d a c o m p l a i n t f o r a 

d i v o r c e , s e e k i n g c u s t o d y of the p a r t i e s ' sons, c h i l d s u p p o r t , 

p e r i o d i c alimony, alimony i n g r o s s , an e q u i t a b l e d i v i s i o n of 

the p r o p e r t y a c q u i r e d d u r i n g the m a r r i a g e , and an a t t o r n e y 

f e e . The husband answered the c o m p l a i n t , a s s e r t i n g t h a t the 

w i f e was p r e c l u d e d by the a n t e n u p t i a l agreement from r e c e i v i n g 

p e r i o d i c alimony, a l i m o n y i n g r o s s , or a d i v i s i o n of the 

p r o p e r t y t h a t he had a c q u i r e d d u r i n g the m a r r i a g e . The 

husband a l s o c o u n t e r c l a i m e d , s e e k i n g a d i v o r c e and cus t o d y of 

the p a r t i e s ' sons. 

At t r i a l i n J u l y 2010, the p a r t i e s s t i p u l a t e d t h a t the 

a n t e n u p t i a l agreement was v a l i d , and the t r i a l c o u r t s t a t e d 

t h a t i t would e n f o r c e the agreement. The agreement p r o v i d e s , 

i n p e r t i n e n t p a r t : 

"4. 
"The p a r t i e s agree t h a t except as may be 

o t h e r w i s e e x p r e s s l y s e t f o r t h i n t h i s agreement, a l l 
p r o p e r t y , r e a l and p e r s o n a l , owned by e i t h e r of them 
at the time of t h e i r c ontemplated m a r r i a g e , from 
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whatever s o u r c e , s h a l l remain the r e s p e c t i v e 
p r o p e r t y of the person i n whose name i t s t a n d s , and 
n e i t h e r s h a l l a c q u i r e any i n t e r e s t i n or r i g h t t o 
any of the p r o p e r t y of the o t h e r . 

"A. 
" I f the p a r t i e s s h a l l be m a r r i e d , the r i g h t w i t h 

r e s p e c t t o the p r o p e r t y owned by e i t h e r of them a t 
the time of the contemplated m a r r i a g e or a c q u i r e d 
d u r i n g t h e i r m a r r i a g e s h a l l be s u b j e c t t o the terms 
of t h i s agreement 

"B. 
" [ A ] l l p r o p e r t i e s of any name or n a t u r e , r e a l , 

p e r s o n a l , or mixed, wherever they may be found, 
b e l o n g i n g t o [the husband] b e f o r e m a r r i a g e , or those 
which may be a c q u i r e d or accumulated a f t e r such 
m a r r i a g e , by purchase, t r a d e , g i f t , or o t h e r w i s e , 
s h a l l be and remain f o r e v e r h i s p e r s o n a l e s t a t e , and 
t h i s s h a l l i n c l u d e a l l i n t e r e s t s , r e n t s , d i v i d e n d s , 
p r o f i t s , and o t h e r a p p r e c i a t e d v a l u e which may i n 
time a c c r u e , or r e s u l t i n any manner from i n c r e a s e 
i n v a l u e , or be c o l l e c t e d f o r the use of the 
p r o p e r t i e s i n any way. 

"C. 
[ S e c t i o n C i s i d e n t i c a l i n a l l r e s p e c t s t o 

s e c t i o n B, but i t i s a p p l i c a b l e t o p r o p e r t i e s 
b e l o n g i n g t o the w i f e . ] 

"D. 
" I t i s f u r t h e r agreed t h a t [the husband] and 

[the w i f e ] do m u t u a l l y waive and r e l e a s e t o each 
o t h e r , and t o t h e i r h e i r s a t law, d e v i s e e s , 
l e g a t e e s , s u c c e s s o r s and a s s i g n s , a l l c l a i m s of 
dower, c o u r t e s y , widow's a l l o w a n c e s , f o r c e d s h a r e s , 
a l l r i g h t s of sup p o r t and a l l c l a i m s as h e i r s a t law 
of each o t h e r i n and t o t h e i r r e s p e c t i v e p r o p e r t i e s 
mentioned above. Each p a r t y s h a l l h o l d a l l r e a l 
p r o p e r t y and p e r s o n a l p r o p e r t y which he or she now 
owns or may h e r e a f t e r a c q u i r e f r e e from any c l a i m of 
dower, i n c h o a t e or o t h e r w i s e , and t h i s c o n t r a c t 
s h a l l e v i d e n c e the r i g h t of [the husband] t o convey 
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any of h i s r e a l e s t a t e f r e e from any such c l a i m s of 
dower. At the r e q u e s t of [the husband], [the w i f e ] 
s h a l l e x e c u t e , acknowledge, and d e l i v e r such o t h e r 
i n s t r u m e n t s as may be r e a s o n a b l y r e q u i r e d t o 
a c c o m p l i s h the t r a n s f e r by [the husband] of any of 
h i s r e a l p r o p e r t y f r e e from any such c l a i m of dower 
or t o d i v e s t any c l a i m of dower i n such p r o p e r t y . 
I t i s a l s o e x p r e s s l y u n d e r s t o o d and agree[d] t h a t i n 
the event of the death of [the husband] or i n the 
event of s e p a r a t i o n or d i s s o l u t i o n of the m a r r i a g e , 
[the w i f e ] s h a l l i n c o n s i d e r a t i o n t h e r e f o r , r e c e i v e 
c e r t a i n payments as h e r e i n d e s c r i b e d . 

"E. 
" I t i s f u r t h e r agreed t h a t n o t h i n g h e r e i n s h a l l 

be c o n s t r u e d t o be a bar t o e i t h e r p a r t y g i v i n g any 
p r o p e r t y of which he or she may be p o s s e s s e d t o the 
o t h e r p a r t y by w i l l or o t h e r w i s e . I t i s u n d e r s t o o d 
t h a t each p a r t y t o t h i s c o n t r a c t s h a l l c o n t r o l h i s 
or her own p e r s o n a l e s t a t e , as d e s c r i b e d h e r e i n , and 
do w i t h the p r o p e r t i e s whatsoever he or she wishes 
and w i l l s , by h i s or her o r d e r s or d i r e c t i o n s , or by 
a testament, the same as e i t h e r c o u l d or would do i f 
no m a r r i a g e r e l a t i o n s e x i s t e d between them. 

"F. 
" I f the p a r t i e s s e p a r a t e or the m a r r i a g e i s 

d i s s o l v e d , each p a r t y w aives, r e l e a s e s , and 
r e l i n q u i s h e s the o t h e r from any duty or o b l i g a t i o n 
t o s upport the o t h e r i n any f a s h i o n or manner 
whatsoever, i n c l u d i n g temporary and permanent 
s e p a r a t e maintenance, temporary alimony, permanent 
lump-sum, p e r i o d i c , or r e h a b i l i t a t i v e alimony, or 
any o t h e r form of alimony or s u p p o r t , which duty or 
o b l i g a t i o n may o t h e r w i s e a r i s e but f o r t h i s 
agreement, and no c l a i m or demand f o r such s u p p o r t 
s h a l l be made a t any time or under any 
c i r c u m s t a n c e s . The p a r t i e s s p e c i f i c a l l y e x p r e s s and 
acknowledge t h e i r u n d e r s t a n d i n g t h a t each p a r t y ' s 
own s e p a r a t e p r o p e r t y and the p r o v i s i o n s r e l a t i v e t o 
e q u i t a b l e d i s t r i b u t i o n , as h e r e i n a f t e r s e t f o r t h , 
are s u f f i c i e n t l y adequate t o enable each p a r t y t o 
p r o v i d e f o r h i s or her own s u p p o r t i n the event of 
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a s e p a r a t i o n or d i s s o l u t i o n of m a r r i a g e . N o t h i n g 
c o n t a i n e d h e r e i n s h a l l be c o n s t r u e d t o suggest t h a t 
e i t h e r p a r t y e x p e c t s , i n the event of the p a r t [ i e s ' ] 
s e p a r a t i o n or d i s s o l u t i o n of m a r r i a g e , t o c o n t i n u e 
or a n t i c i p a t e s a s t a n d a r d of l i v i n g or l i f e s t y l e 
commensurate w i t h t h a t which was en j o y e d p r i o r t o or 
d u r i n g the p a r t i e s ' m a r r i a g e . 

"  

"H. 
" I n the event of a d i s s o l u t i o n of m a r r i a g e , 

r e g a r d l e s s of which p a r t y i s a t f a u l t or i n i t i a t e s 
the d i s s o l u t i o n a c t i o n , [the w i f e ] s h a l l r e c e i v e the 
sum of $10,000 f o r each year or p o r t i o n of a year of 
the m a r r i a g e . Payment of the lump sum s h a l l be i n 
cash p a y a b l e as f o l l o w s : 1) $5,000 paya b l e w i t h i n 
60 days of the date t h a t e i t h e r p a r t y f i l e s f o r 
d i s s o l u t i o n ; and 2) the b a l a n c e w i t h i n 30 days of 
the e n t r y of a f i n a l judgment of d i v o r c e . I t i s the 
i n t e n t of the p a r t i e s t h a t the payments s e t f o r t h 
h e r e i n s h a l l f u l l y s a t i s f y a l l a l i m o n i a l o b l i g a t i o n s 
of [the husband], s a i d o b l i g a t i o n s t o i n c l u d e 
temporary and permanent s e p a r a t e maintenance, 
temporary alimony, permanent lump-sum, p e r i o d i c or 
r e h a b i l i t a t i v e alimony, or any o t h e r form of alimony 
or s u p p o r t . " 

The p a r t i e s p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the f o l l o w i n g 

a s s e t s had been a c q u i r e d d u r i n g the m a r r i a g e : 

Asset Value 

Rx E x p r e s s o f N a v a r r e , I n c . 

Rx E x p r e s s o f Bayou La B a t r e , I n c . 

Holmac P r o p e r t i e s , I n c . 

H o l s t o n Timber, LLC 
[ v a l u e d e r i v e d from t h e p u r c h a s e 
p r i c e o f s i x p a r c e l s o f M i s s i s s i p p i 
p r o p e r t y owned by t h e L L C ] 

$1,000,000.00 

1,000,000.00 

150,000.00 

846,458.72 

Husband's Interest 

25.5%= $255,000.00 

17% = 170,000.00 

50% = 75,000.00 

100% 846,458.72 

R e n t a l p r o p e r t y , P a s c a g o u l a 40,000.00 100% = 40,000.00 

Subtotal A $1,386,458.72 
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M u i r Woods r e s i d e n c e ( e q u i t y ) 191,000.00 

Merchants & M a r i n e Bank s t o c k 31,320.00 

C h a r t e r Bank s t o c k 250,000.00 

E-Trade Account 70,000.00 

Subtotal B $542,320.00 

On August 19, 2010, the t r i a l c o u r t p u r p o r t e d t o e n t e r a 

judgment t h a t , among o t h e r t h i n g s , (a) awarded each p a r t y the 

p r o p e r t y t h a t he or she had owned b e f o r e the marriag e or had 

i n h e r i t e d , (b) awarded the husband the f o u r b u s i n e s s e n t i t i e s 

t h a t he had a c q u i r e d or formed d u r i n g the m a r r i a g e ; ( c ) 

awarded the w i f e $95,500 f o r her i n t e r e s t i n the m a r i t a l 

r e s i d e n c e and $520,000 as a " p r o p e r t y s e t t l e m e n t " ; (d) awarded 

each p a r t y h a l f the s t o c k i n Merchants & Marine Bank, C h a r t e r 

Bank, and the E-Trade account; awarded the w i f e t h r e e 

a u t o m o b i l e s ; and awarded the husband t h r e e a u t o m o b i l e s , two 

t r u c k s , two t r a c t o r s , a b u l l d o z e r , and two a l l - t e r r a i n 

v e h i c l e s . The t r i a l c o u r t o r d e r e d the p a r t i e s t o make two 

l i s t s of the f u r n i t u r e and hou s e h o l d f u r n i s h i n g s t h a t had been 

a c q u i r e d d u r i n g the m a r r i a g e , i n s t r u c t i n g the husband t o 

choose which l i s t r e p r e s e n t e d the items he wanted the c o u r t t o 

award him, l e a v i n g the items i d e n t i f i e d on the second l i s t f o r 

the w i f e . The husband appealed, and t h i s c o u r t d i s m i s s e d the 
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app e a l on March 6, 2012, on the b a s i s t h a t the appea l had been 

taken from a n o n f i n a l o r d e r , c i t i n g Sims v. Sims, 38 So. 3d 

71, 72 ( A l a . C i v . App. 2009) . H o l s t o n v. H o l s t o n (No. 

2100359, March 6, 2012), So. 3d ( A l a . C i v . App. 2012) 

( t a b l e ) . 

On May 3, 2012, the t r i a l c o u r t e n t e r e d a f i n a l judgment, 

awarding the f u r n i t u r e and h o u s e h o l d f u r n i s h i n g s and l e a v i n g 

i n t a c t a l l o t h e r p r o v i s i o n s of i t s August 19, 2010, o r d e r . 

F o l l o w i n g the d e n i a l of h i s postjudgment motion on J u l y 6, 

2012, the husband f i l e d a t i m e l y n o t i c e of a p p e a l on August 

17, 2012. 

I t i s u n d i s p u t e d t h a t , f o l l o w i n g the e n t r y of the t r i a l 

c o u r t ' s August 19, 2010, o r d e r , the husband p a i d the w i f e 

$95,500, r e p r e s e n t i n g h a l f the e q u i t y i n the m a r i t a l 

r e s i d e n c e ; $95,000, r e p r e s e n t i n g the payments owed t o the w i f e 

p u r s u a n t t o s e c t i o n H of the a n t e n u p t i a l agreement; and 

$35,000, r e p r e s e n t i n g h a l f the E-Trade account. The husband 

r a i s e s a s i n g l e i s s u e on a p p e a l : whether the t r i a l c o u r t 

v i o l a t e d the a n t e n u p t i a l agreement and e r r e d i n awarding the 

w i f e a p r o p e r t y s e t t l e m e n t of $520,000. 
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Sta n d a r d of Review 

Because the p a r t i e s ' a n t e n u p t i a l agreement s t a t e s t h a t i t 

i s governed by the law of M i s s i s s i p p i , our r e v i e w of the t r i a l 

c o u r t ' s judgment i s governed by the s u b s t a n t i v e law of 

M i s s i s s i p p i , not Alabama. "However, s t a n d a r d s of a p p e l l a t e 

r e v i e w are p r o c e d u r a l i n n a t u r e and the law of the forum 

c o n t r o l s . " Bates v. B a t e s , 103 So. 3d 836, 841 ( A l a . C i v . 

App. 2012). 

Under M i s s i s s i p p i law, " ' [ a ] n a n t e n u p t i a l c o n t r a c t i s as 

e n f o r c e a b l e as any o t h e r c o n t r a c t . A c c o r d i n g l y , the same 

r u l e s of i n t e r p r e t a t i o n a p p l y . ' " D o s t e r v. D o s t e r , 853 So. 2d 

147, 150 (Miss. C t . App. 2003) ( q u o t i n g McCord v. S p r a d l i n g , 

830 So. 2d 1188, 1204 (Miss. 2002) ( c i t a t i o n s o m i t t e d ) ) . 

"The f i r s t r u l e of c o n t r a c t i n t e r p r e t a t i o n i s t o 
g i v e e f f e c t t o the i n t e n t of the p a r t i e s . Sumter  
Lumber Co. v. S k i p p e r , 183 M i s s . 595, 608, 184 So. 
296, 298 (1938). More c o r r e c t l y s t a t e d , our concern 
i s not n e a r l y so much what the p a r t i e s may have 
i n t e n d e d as i t i s w i t h what they s a i d , f o r the words 
employed are by f a r the b e s t r e s o u r c e f o r 
a s c e r t a i n i n g i n t e n t and a s s i g n i n g meaning w i t h 
f a i r n e s s and a c c u r a c y . I d . " 

E s t a t e of Hensley v. E s t a t e of Hensley, 524 So. 2d 325, 327 

(Miss. 1988). 

The p a r t i e s s t i p u l a t e d t h a t the a n t e n u p t i a l agreement was 

v a l i d and e n f o r c e a b l e . The s o l e i s s u e on a p p e a l , t h e r e f o r e , 
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i s whether the t r i a l c o u r t c o r r e c t l y i n t e r p r e t e d the 

agreement. "'The i n t e r p r e t a t i o n of a p r o v i s i o n i n an 

a n t e n u p t i a l agreement, l i k e the i n t e r p r e t a t i o n of any 

p r o v i s i o n i n any c o n t r a c t , i s a q u e s t i o n of law f o r the t r i a l 

c o u r t . ' " Hood v. Hood, 72 So. 3d 666, 676 ( A l a . C i v . App. 

2011) ( q u o t i n g Peden v. Peden, 972 So. 2d 106, 110 ( A l a . C i v . 

App. 2007), c i t i n g i n t u r n Laney v. Laney, 833 So. 2d 644, 646 

( A l a . C i v . App. 2002)). 

"'To determine whether the a n t e n u p t i a l 
agreement i s ambiguous, the t r i a l c o u r t was 
r e q u i r e d t o r e v i e w the agreement t o 
determine i f "'the i n t e n t of the p a r t i e s 
c [ o u l d ] be f a i r l y and r e a s o n a b l y g l e a n e d 
from the f o u r c o r n e r s of the document.'" 
Sta c e y v. Saunders, 437 So. 2d 1230, 1234 
( A l a . 1983) ( q u o t i n g Schmidt v. Ladner  
C o n s t r . Co., 370 So. 2d 970, 972 ( A l a . 
1979)) 

II I I 

"Peden v. Peden, 972 So. 2d 106, 110 ( A l a . C i v . App. 
2007) . 

"'An agreement t h a t by i t s terms i s p l a i n 
and f r e e from a m b i g u i t y must be e n f o r c e d as 
w r i t t e n . Jones v. Jones, 722 So. 2d 768 
( A l a . C i v . App. 1998) . An a m b i g u i t y e x i s t s 
i f the agreement i s s u s c e p t i b l e t o more 
than one meaning. V a i n r i b v. Downey, 565 
So. 2d 647 ( A l a . C i v . App. 1990). However, 
i f o n l y one r e a s o n a b l e meaning c l e a r l y 
emerges, then the agreement i s unambiguous. 
I d . F i n a l l y , i f a p r o v i s i o n of an 
agreement i s c e r t a i n and c l e a r , i t i s the 
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duty of the t r i a l c o u r t t o determine i t s 
meaning, and the c o u r t ' s d e t e r m i n a t i o n i s 
a f f o r d e d a heavy presumption of c o r r e c t n e s s 
and w i l l not be d i s t u r b e d u n l e s s i t i s 
c l e a r l y e r r o n e o u s . I d . ' 

"R.G. v. G.G., 771 So. 2d 490, 494 ( A l a . C i v . App. 
2000) . 

"Furthermore, 'Alabama a p p e l l a t e c o u r t s have 
s t a t e d t h a t a c o u r t w i l l not l o o k beyond the f o u r 
c o r n e r s of a w r i t t e n i n s t r u m e n t u n l e s s the 
i n s t r u m e n t c o n t a i n s l a t e n t a m b i g u i t i e s . ' Judge v.  
Judge, 14 So. 3d 162, 165 ( A l a . C i v . App. 2009)." 

Hood v. Hood, 72 So. 3d a t 676-77. " I f a c o n t r a c t can be 

i n t e r p r e t e d w i t h o u t g o i n g beyond the f o u r c o r n e r s of the 

document, the t r i a l c o u r t ' s r e s o l u t i o n of the q u e s t i o n of law 

i s a c c o r d e d no presumption of c o r r e c t n e s s , and t h i s C o u r t ' s 

r e v i e w i s de novo." Exxon M o b i l Corp. v. Alabama Dep't of 

C o n s e r v a t i o n & N a t u r a l Res., 986 So. 2d 1093, 1101 ( A l a . 2007) 

( c i t i n g Waddell & Reed, In c . v. U n i t e d I n v e s t o r s L i f e I n s . 

Co., 875 So. 2d 1143, 1152 ( A l a . 2003)). 

D i s c u s s i o n 

The husband contends t h a t the t r i a l c o u r t ' s $520,000 

p r o p e r t y - s e t t l e m e n t award t o the w i f e i s i n c o n s i s t e n t w i t h the 

e x p r e s s terms of the a n t e n u p t i a l agreement. He m a i n t a i n s 

t h a t , because the w i f e was awarded h a l f of a l l j o i n t l y h e l d 

a s s e t s a c q u i r e d d u r i n g the m a r r i a g e — i . e . , h a l f of S u b t o t a l 
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B i n the c h a r t , s u p r a , or $217,160 — and because t h e r e are no 

o t h e r a s s e t s t h a t were a c q u i r e d d u r i n g the ma r r i a g e t h a t do 

not b e l o n g s o l e l y t o the w i f e or s o l e l y t o him from which the 

p r o p e r t y s e t t l e m e n t c o u l d have been d e r i v e d , the p r o p e r t y 

s e t t l e m e n t must have been d e r i v e d from h i s s e p a r a t e e s t a t e . 

The w i f e m a i n t a i n s t h a t the a n t e n u p t i a l agreement f a i l s 

t o address the d i v i s i o n of p r o p e r t y a c q u i r e d w i t h " j o i n t l y 

e arned funds" d u r i n g the ma r r i a g e . She argues t h a t , because 

the p a r t i e s f i l e d j o i n t f e d e r a l and s t a t e income-tax r e t u r n s 

d u r i n g the ma r r i a g e , a l l the income th e y r e p o r t e d must be 

deemed " j o i n t l y earned." A l t h o u g h the a p p e l l a t e c o u r t s of 

M i s s i s s i p p i and Alabama do not appear t o have add r e s s e d t h a t 

i s s u e , the Court of Appeals of Tennessee r e c e n t l y s u r v e y e d the 

a p p l i c a b l e law and determined t h a t "the f i l i n g of a j o i n t t a x 

r e t u r n does not, i p s o f a c t o , r e s u l t i n t r a n s m u t a t i o n of 

se p a r a t e p r o p e r t y i n t o m a r i t a l . " E s t a t e of Hunt v. Hunt, 389 

S.W.3d 755, 762 (Tenn. Ct. App. 2012). The Tennessee c o u r t 

e x p l a i n e d : 

"[T]he I n t e r n a l Revenue Code, 26 U.S.C.A. § 6013 
(2003) ... p r o v i d e s , i n r e l e v a n t p a r t , as f o l l o w s : 

"'(a) J o i n t r e t u r n s . — A husband and w i f e 
may make a s i n g l e r e t u r n j o i n t l y of income 
t a x e s under s u b t i t l e A, even though one of 
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the spouses has n e i t h e r g r o s s income nor 
d e d u c t i o n s , except as p r o v i d e d below: ... ' 

"In J.R. Kemper, A n n o t a t i o n , R i g h t of S u r v i v i n g  
Spouse t o Tax Refund R e s u l t i n g from J o i n t Income Tax  
R e t u r n , 67 A.L.R.3d 1038 (1975), Mr. Kemper 
d i s c u s s e s the purpose of 26 U.S.C.A. § 6013 as 
f o l l o w s : 

"'As has been noted by the c o u r t s i n 
s e v e r a l c a s e s , § 6013(a) of the I n t e r n a l 
Revenue Code of 1954, which a u t h o r i z e s a 
husband and w i f e t o f i l e a j o i n t f e d e r a l 
income t a x r e t u r n even though one of them 
had no income of h i s or her own, was 
en a c t e d i n o r d e r t o put t a x p a y e r s 
throughout the c o u n t r y on an e q u a l b a s i s by 
p e r m i t t i n g c o u p l e s i n common—law s t a t e s t o 
s p l i t income between themselves and thus t o 
d i m i n i s h t h e i r t a x l i a b i l i t y i n the same 
manner as cou p l e s were a b l e t o do i n 
community p r o p e r t y s t a t e s wherein each 
spouse was deemed e n t i t l e d t o o n e — h a l f of 
a l l income i r r e s p e c t i v e of the amount 
earned by or a c c r u i n g t o each. [McClure v.  
U n i t e d S t a t e s , 228 F.2d 322 (4th C i r . 
1955); B e r t u c c i v. U n i t e d S t a t e s , 146 F. 
Supp. 949 (1957)]. 

"'On the o t h e r hand, i t has a l s o been 
g e n e r a l l y r e c o g n i z e d t h a t Congress d i d not 
i n t e n d § 6013(a) t o a f f e c t or change the 
ownership of p r o p e r t y r i g h t s between 
t a x p a y e r s , and t h a t as a consequence the 
f i l i n g of a j o i n t f e d e r a l income t a x r e t u r n 
does not a u t o m a t i c a l l y c o n v e r t the i n t e r e s t 
of one spouse i n any r e f u n d due th e r e u n d e r 
i n t o a j o i n t i n t e r e s t t h e r e i n w i t h h i s or 
her m a r i t a l p a r t n e r . [In re W e t t e r o f f , 453 
F.2d 544 (8th C i r . 1972), perm. app. d e n i e d 
409 U.S. 934, 93 S. Ct. 242, 34 L. Ed. 2d 
188 (1972), r e h . den. 409 U.S. 1050, 93 S. 
Ct. 532, 34 L. Ed. 2d 503 (1972) ( c i t i n g In 
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re I l l i n g w o r t h , 51 Am. Fed. Tax R. 1512, 
56-2 USTC 5 10004 (D.C. Or. 1956)) ("The 
Government i n making a t a x r e f u n d makes no 
attempt t o determine what p a r t of such 
r e f u n d s h o u l d b e l o n g t o the r e c i p i e n t s t o 
d e c i d e how such r e f u n d s h a l l be d i v i d e d or 
u s e d . " ) ] . ' 

"The m a j o r i t y of caselaw from our s i s t e r s t a t e s 
h o l d s t h a t the f i l i n g of a j o i n t t a x r e t u r n does 
not, i p s o f a c t o , r e s u l t i n t r a n s m u t a t i o n of s e p a r a t e 
p r o p e r t y i n t o m a r i t a l . " 

E s t a t e of Hunt v. Hunt, 389 S.W.3d at 761-62. We adopt the 

r e a s o n i n g of the Tennessee Court of Appeals i n Hunt and 

conclude t h a t the p a r t i e s ' f i l i n g of j o i n t income-tax r e t u r n s 

d u r i n g the m a r r i a g e d i d not c o n v e r t the husband's s e p a r a t e 

p r o p e r t y i n t o m a r i t a l p r o p e r t y . 

The w i f e next contends t h a t s e c t i o n 4 and s e c t i o n B of 

the a n t e n u p t i a l agreement are ambiguous and t h a t the t r i a l 

c o u r t i m p l i c i t l y d e t e r m i n e d t h a t those s e c t i o n s p e r t a i n o n l y 

to p r o p e r t y owned at the time of the m a r r i a g e and not t o 

l a t e r - a c q u i r e d p r o p e r t y . The w i f e d i d not argue i n the t r i a l 

c o u r t t h a t any p o r t i o n of the agreement was ambiguous, and the 

p l a i n language of s e c t i o n 4 and s e c t i o n B, as w e l l as s e c t i o n 

A, demonstrates no a m b i g u i t y . S e c t i o n 4 s t a t e s : 

"The p a r t i e s agree t h a t e x c e p t as may be 
o t h e r w i s e e x p r e s s l y s e t f o r t h i n t h i s agreement, a l l 
p r o p e r t y , r e a l and p e r s o n a l , owned by e i t h e r of them 
at the time of t h e i r c o ntemplated m a r r i a g e , from 
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whatever s o u r c e , s h a l l remain the r e s p e c t i v e 
p r o p e r t y of the person i n whose name i t s t a n d s , and  
n e i t h e r s h a l l a c q u i r e any i n t e r e s t i n or r i g h t t o  
any of the p r o p e r t y of the o t h e r . " 

(Emphasis added.) More s p e c i f i c a l l y , s e c t i o n A s t a t e s : 

" I f the p a r t i e s s h a l l be m a r r i e d , the r i g h t w i t h 
r e s p e c t t o the p r o p e r t y owned by e i t h e r of them a t 
the time of the contemplated m a r r i a g e or a c q u i r e d  
d u r i n g t h e i r m a r r i a g e s h a l l be s u b j e c t t o the terms 
of t h i s agreement " 

(Emphasis added.) L i k e w i s e , s e c t i o n B s t a t e s : 

" [ A ] l l p r o p e r t i e s of any name or n a t u r e , r e a l , 
p e r s o n a l , or mixed, wherever they may be found, 
b e l o n g i n g t o [the husband] b e f o r e m a r r i a g e , or those  
which may be a c q u i r e d or accumulated a f t e r such  
m a r r i a g e , by purchase, t r a d e , g i f t , or o t h e r w i s e ,  
s h a l l be and remain f o r e v e r h i s p e r s o n a l e s t a t e , and 
t h i s s h a l l i n c l u d e a l l i n t e r e s t s , r e n t s , d i v i d e n d s , 
p r o f i t s , and o t h e r a p p r e c i a t e d v a l u e which may i n 
time a c c r u e , or r e s u l t i n any manner from i n c r e a s e 
i n v a l u e , or be c o l l e c t e d f o r the use of the 
p r o p e r t i e s i n any way." 

The i n t e n t of the p a r t i e s can r e a s o n a b l y be gl e a n e d from a 

r e a d i n g of s e c t i o n s 4, A, and B of the agreement. S e c t i o n 4 

and s e c t i o n B, when rea d t o g e t h e r w i t h s e c t i o n A, are not 

s u s c e p t i b l e t o more than one meaning but, r a t h e r , s t a t e i n 

c l e a r and unambiguous language t h a t p r o p e r t y "owned by" or 

" b e l o n g i n g t o " e i t h e r p a r t y b e f o r e the marriag e or a c q u i r e d or 

accumulated by e i t h e r p a r t y d u r i n g the marriag e remains the 

se p a r a t e p r o p e r t y of t h a t p a r t y . 
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The w i f e next argues, c i t i n g Drumright v. Drumright, 812 

So. 2d 1021 (Miss. 2001), t h a t p r o p e r t y a c q u i r e d d u r i n g the 

marriage and used f o r the common b e n e f i t of the p a r t i e s became 

" m a r i t a l p r o p e r t y " s u b j e c t t o e q u i t a b l e d i v i s i o n . I t i s t r u e 

t h a t i n Drumright the Supreme Court of M i s s i s s i p p i s t a t e d : 

" [ M ] a r i t a l p r o p e r t y can be d e f i n e d as t h a t which was a c q u i r e d 

d u r i n g the course of the m a r r i a g e . A l s o , p r o p e r t y brought 

i n t o the marriag e by one p a r t n e r and used by the f a m i l y 

becomes a m a r i t a l a s s e t , l o s i n g i t s i d e n t i t y as a s e p a r a t e 

e s t a t e . " 812 So. 2d a t 1025 ( c i t a t i o n s o m i t t e d ) . 

Under M i s s i s s i p p i law, " [ t ] h e mere f a c t t h a t an a s s e t i s 

a c q u i r e d d u r i n g the marriag e does not immutably c h a r a c t e r i z e 

i t as m a r i t a l . ... [ I ] f the a c q u i s i t i o n i s made through the 

use of n o n - m a r i t a l a s s e t s , t h a t a c q u i s i t i o n remains s e p a r a t e 

p r o p e r t y . " Hankins v. Hankins 866 So. 2d 508, 512 (Miss. Ct. 

App. 2004) . Moreover, the law s t a t e d i n Drumright i s 

i n a p p l i c a b l e here because Drumright d i d not i n v o l v e an 

a n t e n u p t i a l agreement t h a t e x p r e s s e d the p a r t i e s ' c o n t r a r y 

i n t e n t . " [ N ] o n - m a r i t a l a s s e t s may be c o n v e r t e d i n t o m a r i t a l 

a s s e t s i f they are commingled w i t h m a r i t a l a s s e t s or used f o r 

f a m i l i a l p urposes, absent an agreement t o the c o n t r a r y . " A &  

L, I n c . v. Grantham, 747 So. 2d 832, 838 (Miss. 1999) 

(emphasis added). 
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In Mabus v. Mabus, 890 So. 2d 806 (Miss. 2003), the 

Supreme Court of M i s s i s s i p p i c o n s i d e r e d whether the w i f e was 

e n t i t l e d t o a share of the p r o p e r t y s e p a r a t e l y a c q u i r e d by the 

husband d u r i n g the m a r r i a g e . The a n t e n u p t i a l agreement i n 

Mabus p r o v i d e d : 

" ' T h i s agreement i s i n t e n d e d t o cover and a p p l y t o 
a l l p r o p e r t y now owned by each p a r t y and t o a l l  
p r o p e r t y which each may a c q u i r e i n h i s or her s o l e  
and s e p a r a t e r i g h t , and t o any p r o p e r t y a c q u i r e d by  
an exchange, l e a s e , mortgage or o t h e r w i s e , t o any  
p r o p e r t y v e s t i n g by purchase, r e i n v e s t m e n t ,  
s u b s t i t u t i o n , i n c r e a s e , d e s c e n t , g i f t , bequest, or  
d e v i s e , and t o proceeds d e r i v e d from any s a l e . The 
agreement does not a p p l y t o p r o p e r t y as t o which 
t i t l e i s taken a f t e r t h e i r m a r r i a g e i n the names of 
b o t h p a r t i e s as j o i n t t e n a n t s or t e n a n t s by the 
e n t i r e t y . ' " 

890 So. 2d a t 823 (emphasis added). The Supreme Court of 

M i s s i s s i p p i , n o t i n g the t r i a l c o u r t ' s f i n d i n g t h a t the p a r t i e s 

i n Mabus had " ' m e t i c u l o u s l y m a i n t a i n e d s e p a r a t e accounts f o r 

t h e i r p r e m a r i t a l s e p a r a t e p r o p e r t y and f o r the g i f t s and 

i n h e r i t a n c e s t h a t t h e y each r e c e i v e d d u r i n g the m a r r i a g e , ' " 

u p h e l d the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the w i f e was not 

e n t i t l e d t o a share of p r o p e r t y s e p a r a t e l y a c q u i r e d by the 

husband d u r i n g the m a r r i a g e . I d . A c c o r d M a l l e n v. M a l l e n , 

280 Ga. 43, 43, 622 S.E.2d 812, 814 (2005) ( a f f i r m i n g a t r i a l 

c o u r t ' s d e t e r m i n a t i o n t h a t the husband "was e n t i t l e d t o a l l 
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the a s s e t s w i t h which he e n t e r e d the ma r r i a g e and a l l a s s e t s 

accumulated d u r i n g the m a r r i a g e " p u r s u a n t t o a p r e n u p t i a l 

agreement p r o v i d i n g t h a t , " i n the event of a d i v o r c e , [ w ] i f e 

would r e c e i v e a b a s i c alimony amount t o be a d j u s t e d f o r the 

number of ye a r s of m a r r i a g e , and a s s e t s would b e l o n g t o 

whomever owned the p r o p e r t y o r i g i n a l l y or r e c e i v e d i t d u r i n g 

the m a r r i a g e " ) ; Bennett v. Be n n e t t , 103 A.D.3d 825, 825, 960 

N.Y.S.2d 179, 180 (2013) ( u p h o l d i n g a p r e n u p t i a l agreement 

d e f i n i n g " m a r i t a l p r o p e r t y " as "'(a) any p r o p e r t y t h a t i s 

j o i n t l y owned by the p a r t i e s , and (b) a l l h ousehold f u r n i t u r e 

and f u r n i s h i n g s owned by e i t h e r p a r t y , whether h e r e t o f o r e or 

h e r e a f t e r a c q u i r e d and r e g a r d l e s s of the form i n which t i t l e 

i s h e l d , ' " and d e f i n i n g a l l o t h e r p r o p e r t y as " ' s e p a r a t e 

p r o p e r t y , ' i n c l u d i n g r e a l p r o p e r t y purchased by e i t h e r p a r t y 

d u r i n g the marria g e u s i n g t h e i r own s e p a r a t e p r o p e r t y , as w e l l 

as the a p p r e c i a t i o n of such p r o p e r t y d u r i n g the m a r r i a g e " ) . 

See a l s o Long v. Long, 928 So. 2d 1001, 1002 (Miss. C t. App. 

2006) ( r e v e r s i n g a t r i a l c o u r t ' s o r d e r t h a t awarded w i f e a 

p o r t i o n of the i n c r e a s e i n the v a l u e of husband's b u s i n e s s and 

home and h o l d i n g t h a t t r i a l c o u r t had e r r o n e o u s l y f a i l e d t o 

e n f o r c e a n t e n u p t i a l agreement whereby " ' [ e ] a c h of the p a r t i e s 

e x p r e s s l y waive[d] any and a l l r i g h t s or i n t e r e s t which he/she 
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may h e r e a f t e r be e n t i t l e d , as w i f e or husband, i n and t o any 

p r o p e r t y , r e a l or p e r s o n a l , which the p a r t i e s now own 

s e p a r a t e l y ' " ) . 

In the p r e s e n t case, the p r o p e r t i e s from which the 

v a l u a t i o n s i n S u b t o t a l A of the c h a r t , s u p r a , are d e r i v e d — 

Rx Express of Navarre, I n c . ; Rx Express of Bayou La B a t r e , 

I n c . ; Holmac P r o p e r t i e s , I n c . ; H o l s t o n Timber, LLC; and the 

r e n t a l p r o p e r t y i n Pascagoula — were a c q u i r e d by the husband 

from funds i n h i s i n d i v i d u a l or b u s i n e s s accounts and kept 

s e p a r a t e from the funds i n the j o i n t account t o which the w i f e 

had access d u r i n g the m a r r i a g e . The p a r t i e s ' a n t e n u p t i a l 

agreement p r o v i d e s no method by which those p r o p e r t i e s 

s e p a r a t e l y a c q u i r e d by the husband d u r i n g the m a r r i a g e c o u l d 

become m a r i t a l p r o p e r t y . 

F i n a l l y , the w i f e argues t h a t , a l t h o u g h she agreed t o 

waive her r i g h t t o any form of alimony, p u r s u a n t t o s e c t i o n s 

F and H of the a n t e n u p t i a l agreement, she d i d not r e l i n q u i s h 

her r i g h t t o an e q u i t a b l e d i v i s i o n of the p r o p e r t y a c q u i r e d 

d u r i n g the m a r r i a g e , and, she i n s i s t s , the a n t e n u p t i a l 

agreement d i d not p r o h i b i t the t r i a l c o u r t from awarding her 

a " p r o p e r t y s e t t l e m e n t . " In c o n s i d e r a t i o n of the payments s e t 

out i n s e c t i o n H — $10,000 f o r each year or p o r t i o n of a year 
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of the m a r r i a g e — the w i f e agreed, i n s e c t i o n F, t o r e l e a s e 

the husband from 

"any duty or o b l i g a t i o n t o s u p p o r t [her] i n any 
f a s h i o n or manner whatsoever, i n c l u d i n g temporary  
and permanent s e p a r a t e maintenance, temporary 
alimony, permanent lump-sum, p e r i o d i c , or 
r e h a b i l i t a t i v e alimony, or any o t h e r form of alimony  
or s u p p o r t , which duty or o b l i g a t i o n may o t h e r w i s e 
a r i s e but f o r t h i s agreement." 

(Emphasis added.) I f our p r e v i o u s d i s c u s s i o n has not a l r e a d y 

made i t c l e a r t h a t the w i f e was awarded h a l f of a l l j o i n t l y 

h e l d , or " m a r i t a l , " p r o p e r t y and t h a t the p a r t i e s ' a n t e n u p t i a l 

agreement b a r s any d i v i s i o n of the husband's s e p a r a t e 

p r o p e r t y , an a n a l y s i s of M i s s i s s i p p i law r e l a t i n g t o "lump-sum 

alim o n y " removes any doubt t h a t s e c t i o n F a l s o s p e c i f i c a l l y 

p r e c l u d e s the $520,000 " p r o p e r t y s e t t l e m e n t " t o the w i f e . 

" M i s s i s s i p p i r e c o g n i z e s f o u r d i f f e r e n t t y pes of alimony: 

1) p e r i o d i c , 2) lump sum, 3) r e h a b i l i t a t i v e , and 4) 

reimbursement." Smith v. L i t t l e , 834 So. 2d 54, 57 (Miss. Ct. 

App. 2002). M i s s i s s i p p i p r i n c i p l e s of law p e r t a i n i n g t o 

a l i m o n y of the f i r s t , t h i r d , and f o u r t h t y pes i d e n t i f i e d i n 

Smith are comparable t o , i f not p r e c i s e l y congruent w i t h , 

those of Alabama law p e r t a i n i n g t o p e r i o d i c alimony. See Guy 

v. Guy, 736 So. 2d 1042, 1046 (Miss. 1999); Hubbard v. 
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Hubbard, 656 So. 2d 124, 130 (Miss. 1995); and Wray v. Wray, 

394 So. 2d 1341, 1344 (Miss. 1981). 

The second type of alimony — lump sum — m e r i t s 

a d d i t i o n a l d i s c u s s i o n because, a l t h o u g h i t i s f u n c t i o n a l l y 

i d e n t i c a l t o alimony i n g r o s s as known t o Alabama 

p r a c t i t i o n e r s , and M i s s i s s i p p i cases use the terms "lump sum 

alimony" and "alimony i n g r o s s " i n t e r c h a n g e a b l y , see, e.g., 

McDonald v. McDonald, 683 So. 2d 929, 933 (Miss. 1996); 

Hubbard v. Hubbard, 656 So. 2d a t 130; Bowe v. Bowe, 557 So. 

2d 793, 794 (Miss. 1990); Holleman v. Holleman, 527 So. 2d 90, 

92 (Miss. 1988), a b r o g a t e d on o t h e r grounds, Smith v. Smith, 

607 So. 2d 122 (Miss. 1992); Wray v. Wray, 394 So. 2d a t 1345 

( q u o t i n g 24 Am. J u r . 2d D i v o r c e and S e p a r a t i o n § 614 a t 735-36 

(1966)); and M i l l e r v. M i l l e r , 874 So. 2d 469, 474 (Miss. Ct. 

App. 2004), lump-sum alimony has a s p e c i a l h i s t o r y i n 

M i s s i s s i p p i . 

U n t i l 1994, when Hemsley v. Hemsley, 639 So. 2d 909 

(Miss. 1994), was d e c i d e d , M i s s i s s i p p i "adhered t o a system of 

r e t u r n i n g p r o p e r t y t o the spouse i n whom t i t l e was h e l d 

( s e p a r a t e p r o p e r t y method)." Ferguson v. Ferguson, 639 So. 2d 

921, 925 (Miss. 1994). B e f o r e 1994, " M i s s i s s i p p i [was] the 

o n l y s t a t e i n the Union t h a t c o n t i n u e [ d ] t o adhere t o the 
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t i t l e t h e o r y i n p r o p e r t y d i s t r i b u t i o n i n a d i v o r c e case. 22 

Fam. L.Q. 367, 393-394 (1989). See a l s o C r a f t s v. Morgan, 776 

P.2d 1049, 1053 n. 4 ( A l a s k a 1989)." Draper v. Draper, 627 

So. 2d 302, 305 n.2 (Miss. 1993). 

In Hemsley, the Supreme Court of M i s s i s s i p p i abandoned 

the " s e p a r a t e p r o p e r t y " method and adopted the method of 

e q u i t a b l e d i s t r i b u t i o n , s t a t i n g t h a t "[a] spouse who has made 

a m a t e r i a l c o n t r i b u t i o n toward the a c q u i s i t i o n of an a s s e t 

t i t l e d i n the name of the o t h e r may c l a i m an e q u i t a b l e 

i n t e r e s t i n such j o i n t l y accumulated p r o p e r t y . " Hemsley, 639 

So. 2d a t 913. 

In Ferguson, s u p r a , the Supreme Court of M i s s i s s i p p i 

o b served t h a t the " s e p a r a t e p r o p e r t y system [had] a t times 

r e s u l t e d i n u n j u s t d i s t r i b u t i o n s , e s p e c i a l l y i n v o l v i n g cases 

of a t r a d i t i o n a l f a m i l y where most p r o p e r t y was t i t l e d i n the 

husband, l e a v i n g a t r a d i t i o n a l housewife and mother w i t h 

n o t h i n g but a c l a i m f o r alimony, which o f t e n p r o v ed 

u n e n f o r c e a b l e . " Ferguson, 639 So. 2d a t 926. But, as the 

c o u r t e x p l a i n e d , 

" t o some e x t e n t , case law ha[d] h e l p e d l e s s e n the 
u n f a i r n e s s t o a t r a d i t i o n a l h ousewife i n the 
d i v i s i o n of m a r i t a l p r o p e r t y 
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"... [ T ] h i s C o u r t has a l l o w e d lump sum alimony  
as an adjustment t o p r o p e r t y d i v i s i o n t o p r e v e n t 
u n f a i r d i v i s i o n . The lump sum award has been 
d e s c r i b e d as a method of d i v i d i n g p r o p e r t y under the  
g u i s e of a l i m o n y . " 

I d . (emphasis added; c i t a t i o n s o m i t t e d ) . 

A pre-Hemsley d e c i s i o n e x p l a i n e d the r a t i o n a l e f o r lump-

sum alimony as a way t o a m e l i o r a t e the harshness of the 

s e p a r a t e - p r o p e r t y r u l e . 

"While lump sum alimony i s i n a sense an award  
t o a w i f e of a p o r t i o n of her husband's e s t a t e , t h i s 
C o urt has c o n s i s t e n t l y made the d i s t i n c t i o n between 
d i v e s t i n g a husband of h i s p r o p e r t y and v e s t i n g i t 
i n the w i f e , and lump sum alimony. We have always 
h e l d t h a t i n the absence of a r e s u l t i n g or 
c o n s t r u c t i v e t r u s t the w i f e ' s s e r v i c e s as a 
housewife or a farm w i f e w i t h o u t more d i d not 
a u t h o r i z e a c o u r t i n a d i v o r c e a c t i o n t o g i v e her an 
e q u i t a b l e i n t e r e s t i n h i s p r o p e r t y . The a u t h o r i t y of 
c o u r t s i n a d i v o r c e t o t r a n s f e r p r o p e r t y of e i t h e r 
spouse t o the o t h e r i s p u r e l y s t a t u t o r y , and i n the 
absence of s t a t u t o r y a u t h o r i t y a c o u r t has no power 
t o d e a l w i t h v e s t e d p r o p e r t y r i g h t s . ... 

"On the o t h e r hand, we have l o n g s i n c e 
r e c o g n i z e d the d i s c r e t i o n a r y a u t h o r i t y of the 
chancery c o u r t t o award lump sum alimony. 

I t [lump sum] i s a s e t t l e m e n t  
between the husband and the w i f e as t o the  
i n t e r e s t of the l a t t e r i n h i s p r o p e r t y , and 
as t o the e x t e n t of the husband's duty t o 
c o n t r i b u t e t o her maintenance and s u p p o r t . " 
[Guess v. Smith, 100 M i s s . 457, 56 So. 2d 
166, 167 (1911) .] 

"'The s o l u t i o n of the q u e s t i o n of 
whether or not an a l l o w a n c e of a g r o s s sum 
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s h o u l d be made must be determined by the 
f a c t s of the p a r t i c u l a r case, h a v i n g due 
r e g a r d t o the b e s t i n t e r e s t of the p a r t i e s 
and the husband's f i n a n c i a l a b i l i t y t o 
respond t o an award i n g r o s s . Where the 
husband's e s t a t e i s s u f f i c i e n t t o enable 
him t o respond t o an award i n g r o s s , i t 
w i l l o f t e n be conducive t o the w e l f a r e and 
happiness of bo t h p a r t i e s t o end the 
r e l a t i o n of d e b t o r and c r e d i t o r between 
them by making such an award, and t h e r e b y 
r e l i e v e the w i f e of f u r t h e r dependence upon 
the c o n t i n u e d s o l v e n c y of the husband and 
h i s f i n a n c i a l a b i l i t y t o pay a p e r i o d i c a l 
s t i p e n d and h i s c o n t i n u e d response t o such 
f o r c e d c o n t r i b u t i o n s w i t h o u t f u t u r e l e g a l 
s t e p s t o e n f o r c e them.' 

" M i l l e r v. M i l l e r , 173 M i s s . 44, 64, 159 So. 112, 
119-20 (1935)." 

R e t z e r v. R e t z e r , 578 So. 2d 580, 590-91 (Miss. 1990) 

(emphasis added). 

As the f o r e g o i n g M i s s i s s i p p i a u t h o r i t i e s demonstrate, the 

w i f e , by r e l i n q u i s h i n g her r i g h t t o r e c e i v e "lump-sum alim o n y " 

i n s e c t i o n F of the a n t e n u p t i a l agreement, d i d , i n f a c t , 

r e l i n q u i s h the r i g h t t o a d i v i s i o n of the p r o p e r t y a c q u i r e d 

d u r i n g the m a r r i a g e . The Alabama t r i a l c o u r t had no a u t h o r i t y 

t o d i s r e g a r d the a n t e n u p t i a l agreement and t o a m e l i o r a t e , v i a 

the mechanism of a " p r o p e r t y s e t t l e m e n t , " any p e r c e i v e d 

harshness r e s u l t i n g from the w i f e ' s w a i v e r of "alimony i n any 

form" because, under M i s s i s s i p p i law, lump-sum alimony i s the 
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f u n c t i o n a l e q u i v a l e n t of a p r o p e r t y s e t t l e m e n t . The t r i a l 

c o u r t e r r e d as a m a t t e r of law i n awarding the w i f e any 

" p r o p e r t y s e t t l e m e n t , " much l e s s a p r o p e r t y s e t t l e m e n t of 

$520,000, which amounts t o 37.5 p e r c e n t of the husband's 

s e p a r a t e p r o p e r t y a c q u i r e d d u r i n g the m a r r i a g e . See  

R i c h a r d s o n v. R i c h a r d s o n , 912 So. 2d 1079, 1082 (Miss. C t. 

App. 2005) ( h o l d i n g t h a t the t r i a l c o u r t "committed m a n i f e s t 

e r r o r by s u b s t i t u t i n g i t s judgment f o r t h a t of a v a l i d and 

e n f o r c e a b l e c o n t r a c t u a l agreement between the p a r t i e s " when i t 

awarded w i f e n e a r l y h a l f the v a l u e of s p e c i f i c a s s e t s a c q u i r e d 

d u r i n g the marri a g e i n d i s r e g a r d of a n t e n u p t i a l agreement 

c a l l i n g f o r husband t o take 2/3, and w i f e t o take 1/3, of 

p r o p e r t y a c q u i r e d d u r i n g the m a r r i a g e ) . 

C o n c l u s i o n 

The husband has a l r e a d y p a i d the w i f e $225,500: $95,500, 

r e p r e s e n t i n g h a l f the e q u i t y i n the m a r i t a l r e s i d e n c e ; p l u s 

$95,000, r e p r e s e n t i n g the payments owed t o the w i f e p u r s u a n t 

to s e c t i o n H of the a n t e n u p t i a l agreement; p l u s $35,000, 

r e p r e s e n t i n g h a l f the v a l u e of the E-Trade account. Because 

the husband does not c o n t e s t on a p p e a l the t r i a l c o u r t ' s award 

to the w i f e of h a l f the bank s t o c k s , the w i f e i s due t o 

r e c e i v e , i n s t e a d of $520,000, o n l y $140,660 more: $15,660, 
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r e p r e s e n t i n g h a l f the v a l u e of the Merchants & Marine Bank 

s t o c k ; p l u s $125,000, r e p r e s e n t i n g h a l f the v a l u e of the 

C h a r t e r Bank s t o c k . The judgment of the M o b i l e C i r c u i t Court 

i s r e v e r s e d , and the cause i s remanded w i t h i n s t r u c t i o n s t o 

e n t e r a judgment t h a t conforms t o the p r i n c i p l e s o u t l i n e d 

h e r e i n . 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 
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