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THOMPSON, P r e s i d i n g Judge. 

Luvena K. Meigs appeals from the judgment e n t e r e d by the 

M o b i l e C i r c u i t C o u r t ("the t r i a l c o u r t " ) i n f a v o r of the 

e s t a t e of Madge B. Mobley, deceased ("the e s t a t e " ) , 

d e t e r m i n i n g t h a t Meigs owed the e s t a t e $30,203. The d i s p u t e 
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i n t h i s case i n v o l v e s an o r a l l o a n agreement between an 

e l d e r l y f a m i l y member, Mobley, and her g r a n d d a u g h t e r - i n - l a w , 

Meigs. 

I n May 2010, the e s t a t e f i l e d a c o m p l a i n t a g a i n s t Meigs 

i n the t r i a l c o u r t a l l e g i n g , among o t h e r t h i n g s , t h a t on May 

4, 2004, Mobley l o a n e d Meigs $50,000 and Meigs promised t o pay 

Mobley $750 per month u n t i l the p r i n c i p a l amount, p l u s 

i n t e r e s t , was p a i d i n f u l l . The e s t a t e sought payment of the 

a l l e g e d debt based on c l a i m s of b r e a c h of c o n t r a c t , "account 

s t a t e d , " and "money l e n t . " Meigs answered, denying the 

m a t e r i a l a l l e g a t i o n s i n the c o m p l a i n t and r a i s i n g numerous 

a f f i r m a t i v e d e f e n s e s . Meigs l a t e r f i l e d a d d i t i o n a l p l e a d i n g s 

and motions acknowledging the e x i s t e n c e of the debt but 

m a i n t a i n i n g t h a t Mobley had made the l o a n t o A l l u r e S t u d i o , 

I n c . , an Alabama c o r p o r a t i o n of which Meigs i s the s o l e 

s h a r e h o l d e r , and not t o Meigs i n her i n d i v i d u a l c a p a c i t y . 1 

1We note t h a t the c o m p l a i n t i n c l u d e d a s e p a r a t e c l a i m f o r 
a d d i t i o n a l moneys a l l e g e d l y "had and r e c e i v e d , " but, on motion 
of Meigs, t h a t c l a i m was d i s m i s s e d on the b a s i s t h a t the 
e s t a t e l a c k e d s t a n d i n g t o a s s e r t t h a t c l a i m . I n the 
c o m p l a i n t , the e s t a t e a l s o a l l e g e d t h a t , i n 2007, c e r t a i n 
amounts had been added t o the b a l a n c e of the l o a n , but i t 
e x p l a i n e d d u r i n g the t r i a l of the case t h a t the l o a n b a l a n c e 
t h a t i t t e d e x i s t e d as of June 2008, which i n c l u d e d the 

e g e d l y added t o the l o a n i n 2007, was 
t h a t i t a s s e r t e d e x i s t e d as of June 2008, which i n c l u d e d the 
a d d i t i o n a l amounts a l l e g 
the p r o p e r b a l a n c e of the l o a n a t t h a t time. D u r i n g the t r i a l 

2 



2111143 

On A p r i l 4, 2012, the t r i a l c o u r t h e l d a h e a r i n g a t which 

i t r e c e i v e d c o n f l i c t i n g ore tenus and documentary e v i d e n c e ; a 

copy of the t r a n s c r i p t of t h a t h e a r i n g i s i n c l u d e d i n the 

r e c o r d on a p p e a l . Both p a r t i e s f i l e d p o s t - h e a r i n g b r i e f s . On 

May 29, 2012, the t r i a l c o u r t e n t e r e d a judgment i n f a v o r of 

the e s t a t e i n the amount of $30,203. 

On June 27, 2012, Meigs f i l e d a motion t i t l e d "motion f o r 

a new t r i a l or t o a l t e r , amend, or v a c a t e . " On J u l y 13, 2012, 

the t r i a l c o u r t h e l d a h e a r i n g on Meigs's postjudgment m o t i o n ; 

the r e c o r d on ap p e a l does not i n c l u d e a copy of the t r a n s c r i p t 

of t h a t h e a r i n g . On J u l y 17, 2012, the e s t a t e f i l e d a 

response t o Meigs's postjudgment motion. On J u l y 18, 2012, 

Meigs f i l e d a n o t h e r motion t i t l e d " s u p p l e m e n t a l motion t o 

of the case, the e s t a t e a l s o waived any c l a i m s i t had a s s e r t e d 
r e g a r d i n g two checks i n the amounts of $4,900 and $8,100, 
r e s p e c t i v e l y . F i n a l l y , d u r i n g the t r i a l of the case and i n 
i t s p o s t - h e a r i n g b r i e f s , the e s t a t e p r e s e n t e d e v i d e n c e and 
c a l c u l a t i o n s r e g a r d i n g how i t a r r i v e d a t the t o t a l amount of 
money i t c l a i m e d was owed by Meigs. 

We a l s o note t h a t , b e f o r e the t r i a l of the case, Meigs 
f i l e d a motion f o r a summary judgment, w i t h s u p p o r t i n g 
documentation, a s s e r t i n g , among o t h e r t h i n g s , t h a t , assuming 
t h a t the debt was a p e r s o n a l debt, i t had been d i s c h a r g e d i n 
A p r i l 2012 as p a r t of Meigs and her former husband's Chapter 
13 b a n k r u p t c y p r o c e e d i n g , d i s c u s s e d i n f r a . Meigs's motion f o r 
a summary judgment on t h a t m a t t e r was d e n i e d . 
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a l t e r , amend, or v a c a t e . " On J u l y 20, 2012, Meigs f i l e d a 

l e t t e r b r i e f . On J u l y 25, 2012, the t r i a l c o u r t e n t e r e d an 

o r d e r d e n ying Meigs's "motion t o v a c a t e or modify." Meigs 

t i m e l y a p p e a l e d on August 28, 2012. 

The e v i d e n c e p r e s e n t e d a t the A p r i l 4, 2012, h e a r i n g 

r e v e a l s the f o l l o w i n g f a c t s . Mobley d i e d on June 17, 2007, a t 

the age of 87. At the time Mobley d i e d , she l i v e d i n 

F r a n k l i n , N o r t h C a r o l i n a . At the time of her death, Mobley 

was Meigs's grandmother-in-law. Meigs was m a r r i e d t o Mobley's 

grandson, James Meigs, from 1991 u n t i l t hey d i v o r c e d i n 

F e b r u a r y 2009. 

Mobley was s u r v i v e d by her t w i n d a u g h t e r s , Dale Cobb and 

G a l e M e i g s ; a t the time of the h e a r i n g , they were 73 y e a r s 

o l d . Dale i s the p e r s o n a l r e p r e s e n t a t i v e of the e s t a t e . G a l e 

i s James's mother. 

D u r i n g t h e i r m a r r i a g e and a t the time of the h e a r i n g , 

Meigs and James l i v e d i n the M o b i l e a r e a . G a l e and Dale 

p r e v i o u s l y l i v e d i n the M o b i l e a r e a , but a t some p o i n t b e f o r e 

2004 they moved t o N o r t h C a r o l i n a . At the time Mobley d i e d , 

b o t h Gale and Dale l i v e d i n N o r t h C a r o l i n a . At the time of 

the h e a r i n g , a t l e a s t Dale c o n t i n u e d t o l i v e t h e r e . 
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Meigs i s a l i c e n s e d m a n i c u r i s t . In e a r l y 2004, Meigs was 

w o r k i n g and " r e n t i n g s p a c e " a t a s a l o n i n the M o b i l e a r e a . 

A l s o , i n e a r l y 2004, the s a l o n owners l o s t t h e i r s a l o n space 

and d e c i d e d t o c l o s e , so Meigs d e c i d e d t o open her own s a l o n . 

Meigs found a s a l o n nearby where the s a l o n owner, who wanted 

t o r e t i r e , was l o o k i n g f o r someone t o assume the l e a s e f o r her 

s a l o n space. A p p a r e n t l y , Meigs reached an agreement w i t h t h a t 

s a l o n owner t o take over the l e a s e of her s a l o n space. Meigs 

d e c i d e d t o name her s a l o n " A l l u r e S t u d i o . " 

Meigs d i s c u s s e d her d e s i r e t o open her own s a l o n w i t h 

James. Meigs c o n t a c t e d the M o b i l e Area Chamber of Commerce, 

and the Chamber h e l p e d her d e v e l o p a b u s i n e s s p l a n . The cover 

page f o r the b u s i n e s s p l a n , d a t e d March 22, 2004, reads 

" A l l u r e S t u d i o " and "Owner: Luvena M e i g s . " The b u s i n e s s p l a n 

e s t i m a t e d s t a r t - u p c o s t s of $65,595.94. The Chamber a l s o s e t 

up appointments w i t h t h r e e banks i n M o b i l e f o r Meigs t o a p p l y 

f o r a l o a n f o r the s t a r t - u p c o s t s . Meigs a p p l i e d f o r a l o a n 

w i t h a l l t h r e e banks, but by a p p r o x i m a t e l y mid t o l a t e A p r i l 

2004 a l l of them had d e n i e d Meigs's r e q u e s t f o r a l o a n . 

Meigs and James d i s c u s s e d o t h e r o p t i o n s , and the e v i d e n c e 

i n d i c a t e s t h a t i n l a t e A p r i l 2004 James, and p o s s i b l y Meigs, 
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d i s c u s s e d w i t h Gale the p o s s i b i l i t y of Mobley's l o a n i n g Meigs 

the money. A l t h o u g h the e v i d e n c e as t o t h a t i n i t i a l 

c o n v e r s a t i o n i s c o n f l i c t i n g , the i n i t i a l c o n v e r s a t i o n o c c u r r e d 

between e i t h e r Gale and James or Gale, James, and Meigs. Gale 

t e s t i f i e d t h a t i f James and Meigs had wanted money from 

Mobley, " t h e y would come through me." W i t h i n a few days of 

t h a t i n i t i a l c o n v e r s a t i o n , Gale t o l d Meigs t h a t she had t a l k e d 

t o Mobley and t h a t Dale and Mobley "were g o i n g t o the bank t o 

see what they c o u l d do." S h o r t l y t h e r e a f t e r , Gale t o l d Meigs 

t h a t Mobley c o u l d l o a n $50,000. A t t h a t t i m e , Mobley was 84 

years o l d . 

Mobley i n t e n d e d t o o b t a i n the money f o r the l o a n from 

Macon Bank i n N o r t h C a r o l i n a by p l a c i n g an " e q u i t y l i n e of 

c r e d i t deed of t r u s t " on her home. On A p r i l 30, 2004, Mobley 

e s t a b l i s h e d the e q u i t y l i n e i n the amount of $50,000 a t Macon 

Bank. On May 5, 2004, the deed r e f l e c t i n g the e q u i t y l i n e was 

f i l e d i n the R e g i s t e r of Deeds i n Macon County, N o r t h 

C a r o l i n a . A l l documentation r e g a r d i n g the e s t a b l i s h m e n t of 

the e q u i t y l i n e b ears Mobley's s i g n a t u r e . 

I t i s u n d i s p u t e d t h a t Mobley l o a n e d Meigs the money by 

o r a l agreement. A l t h o u g h the e s t a t e and Meigs d i s p u t e whether 

6 



2111143 

Mobley made the l o a n t o Meigs i n her i n d i v i d u a l c a p a c i t y or t o 

A l l u r e S t u d i o , I n c . , the f o l l o w i n g f a c t s r e g a r d i n g the l o a n 

are u n d i s p u t e d . Payments were due each month i n the amount of 

$750 u n t i l the l o a n amount, p l u s i n t e r e s t , was p a i d i n f u l l . 

The i n t e r e s t r a t e would m i r r o r the i n t e r e s t r a t e on Mobley's 

e q u i t y l o a n a t Macon B a n k - - i . e . , i t would be a v a r i a b l e 

i n t e r e s t r a t e of prime p l u s 1%, w i t h a f l o o r of 5%. 

On A p r i l 26, 2004, Meigs opened a bank account f o r A l l u r e 

S t u d i o a t Regions Bank i n M o b i l e ; the owner of t h a t account 

was l i s t e d as "Luvena Kay Meigs dba A l l u r e S t u d i o I n c . " 

However, the b u s i n e s s name on the checks f o r t h a t account has 

always been " A l l u r e S t u d i o , I n c . " On A p r i l 27, 2004, Meigs 

d e p o s i t e d a $3,000 check from Mobley i n t o the A l l u r e S t u d i o 

bank account. The r e c o r d does not c o n t a i n a copy of t h a t 

check, and the r e c o r d i s s i l e n t as t o whether Mobley made t h a t 

check p a y a b l e t o Meigs or t o A l l u r e S t u d i o . On A p r i l 29, 

2004, Meigs, v i a a check from the A l l u r e S t u d i o bank account, 

made a payment i n the approximate amount of $1,800 t o the 

p r o p e r t y manager f o r her s a l o n space. Meigs t e s t i f i e d t h a t 

she had needed the l o a n proceeds " q u i c k l y " t o make t h a t 

payment. 
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On May 5, 2004, Mobley w i r e d $46,838 from Macon Bank i n 

N o r t h C a r o l i n a t o the A l l u r e S t u d i o bank account a t Regions 

Bank i n M o b i l e . The o u t g o i n g w i r e - t r a n s f e r r e c e i p t r e f l e c t s 

the o r i g i n a t o r as "Madge B. Mobley" and the name on the 

b e n e f i c i a r y account as "Luvena K. M e i g s " ; the b e n e f i c i a r y -

account number matches the A l l u r e S t u d i o bank account. The 

o u t g o i n g w i r e - t r a n s f e r r e c e i p t bears Mobley's s i g n a t u r e . The 

incoming w i r e - t r a n s f e r r e c e i p t r e f l e c t s the sender as "Madge 

B. Mobley" and the name on the b e n e f i c i a r y account as "Luvena 

Kay M e i g s " ; the b e n e f i c i a r y - a c c o u n t number matches the A l l u r e 

S t u d i o bank account. At the top of the incoming w i r e -

t r a n s f e r r e c e i p t , the name "Luvena Kay Meigs dba A l l u r e S t u d i o 

I n c . " appears. 

Two days l a t e r , on May 7, 2004, A l l u r e S t u d i o , I n c . , 

f i l e d a r t i c l e s of i n c o r p o r a t i o n i n the M o b i l e P r o b a t e C o u r t . 

The r e c o r d does not c o n t a i n any o t h e r documentation r e g a r d i n g 

the i n c o r p o r a t i o n of A l l u r e S t u d i o , I n c . The a r t i c l e s of 

i n c o r p o r a t i o n i d e n t i f y Meigs and James as d i r e c t o r s of the 

c o r p o r a t i o n and Meigs as i n c o r p o r a t o r . 
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A l l of the $50,000 l o a n proceeds were used f o r s t a r t - u p 

c o s t s f o r A l l u r e S t u d i o . 2 A l l payments on the l o a n have been 

made on checks from the A l l u r e S t u d i o bank account b e a r i n g the 

b u s i n e s s name " A l l u r e S t u d i o , I n c . " on the f a c e of the c h e c k s . 

To pay the debt, Meigs agreed t o d e p o s i t $750 per month 

i n t o G a l e ' s account a t Regions Bank, and Gale i n t u r n would 

use those funds t o make monthly payments t o Macon Bank on 

Mobley's e q u i t y l o a n . We note t h a t the f i r s t f i v e payments 

were p a i d d i r e c t l y t o Macon Bank and the s i x t h payment was 

p a i d t o D a l e , b u t , t h e r e a f t e r , the payments were made t o Gale 

i n the manner d e s c r i b e d above. Gale p r o v i d e d Meigs w i t h 

c o p i e s of the Macon Bank statements v e r i f y i n g t h a t the funds 

she r e c e i v e d from the payments t o her from Meigs were used t o 

pay down Mobley's e q u i t y l o a n . 

I n December 2004, l e s s than e i g h t months a f t e r the l o a n 

was made, Meigs and James f i l e d f o r Chapter 13 b a n k r u p t c y ; 

they were d i s c h a r g e d from b a n k r u p t c y more than s i x years 

l a t e r , i n A p r i l 2012. There i s no evi d e n c e i n d i c a t i n g t h a t 

Mobley had had any knowledge t h a t Meigs and James had f i l e d 

2The $50,000 l o a n proceeds c o n s i s t e d of the $3,000 check 
from Mobley, the $46,838 w i r e t r a n s f e r from Mobley, and 
a p p a r e n t l y the payment of a s m a l l a t t o r n e y ' s f e e . 
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f o r Chapter 13 b a n k r u p t c y . The evi d e n c e was u n c l e a r , a t b e s t , 

as t o whether and when Gale and/or D a l e , o b t a i n e d knowledge of 

the b a n k r u p t c y f i l i n g . 

Meigs and James d i d not l i s t the l o a n a t i s s u e as a 

p e r s o n a l debt i n t h e i r b a n k r u p t c y f i l i n g s . N o n e t h e l e s s , James 

t e s t i f i e d a t the h e a r i n g i n t h i s c ase t h a t he c o n s i d e r e d the 

l o a n t o be a " l o a n t o h e l p s t a r t the b u s i n e s s , " "a l o a n t o us 

to h e l p s t a r t the b u s i n e s s . " He then c l a r i f i e d t h a t he 

c o n s i d e r e d the l o a n t o have been made t o Meigs i n her 

i n d i v i d u a l c a p a c i t y . 

Dale and Gale a l s o t e s t i f i e d t h a t Mobley had made the 

l o a n t o Meigs and not t o A l l u r e S t u d i o , I n c . Dale t e s t i f i e d 

t h a t Mobley had t o l d her t h a t she had made the l o a n t o Meigs 

i n her i n d i v i d u a l c a p a c i t y . Gale t e s t i f i e d the Mobley had 

made the l o a n t o Meigs i n her i n d i v i d u a l c a p a c i t y and t h a t , a t 

the time the l o a n was made, Mobley d i d not know of any 

c o r p o r a t i o n t h a t Meigs had i n t e n d e d t o form. 

Meigs, on the o t h e r hand, t e s t i f i e d t h a t the l o a n was 

made t o " A l l u r e S t u d i o , I n c . " Meigs t e s t i f i e d t h a t t h e r e were 

never any d i s c u s s i o n s t h a t i t was a l o a n t o her i n her 

i n d i v i d u a l c a p a c i t y . Meigs t e s t i f i e d t h a t i f she had 
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c o n s i d e r e d the l o a n t o have been made t o her i n her i n d i v i d u a l 

c a p a c i t y , she would have i n c l u d e d i t i n the b a n k r u p t c y 

f i l i n g s . 

Tony Z i c k , the a c c o u n t a n t f o r A l l u r e S t u d i o , I n c . , 

t e s t i f i e d t h a t the l o a n has always been t r e a t e d as a l o a n t o 

A l l u r e S t u d i o , I n c . A copy of 2004 f e d e r a l income-tax r e t u r n 

f o r A l l u r e S t u d i o , I n c . , which was p r e p a r e d by Z i c k and 

a d m i t t e d i n t o e v i d e n c e , r e f l e c t s t h a t the l o a n was b e i n g 

t r e a t e d as a l o a n t o the c o r p o r a t i o n . Z i c k t e s t i f i e d t h a t i f 

the t r i a l c o u r t r u l e d t h a t the l o a n was a p e r s o n a l debt, the 

i n t e r e s t on the l o a n c o u l d not be t r e a t e d as a b u s i n e s s 

expense, which would c o s t the b u s i n e s s thousands of d o l l a r s i n 

l o s t d e d u c t i o n s . 

The e v i d e n c e i n d i c a t e s t h a t the loan-payment arrangement 

went smoothly u n t i l e a r l y 2008, about the time Meigs and 

James's d i v o r c e p r o c e e d i n g s began. Meigs t e s t i f i e d t h a t she 

stopped r e c e i v i n g p a y m e n t - v e r i f i c a t i o n documentation i n 

J a n u a r y or F e b r u a r y 2008. A l t h o u g h Gale t e s t i f i e d t h a t she 

had g i v e n Meigs a l l the i n f o r m a t i o n she had r e q u e s t e d , the 

e v i d e n c e i n d i c a t e s t h a t Meigs had problems r e c e i v i n g c o p i e s of 
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the Macon Bank statements b e g i n n i n g i n 2008 and c o n t i n u i n g 

t h e r e a f t e r . 

On June 19, 2008, unbeknownst t o Meigs, Dale " r e f i n a n c e d " 

the e q u i t y l o a n ; Dale and Gale had i n h e r i t e d Mobley's home 

when she d i e d i n June 2007. Dale t e s t i f i e d t h a t she never 

d i s c u s s e d the e q u i t y l o a n or the r e f i n a n c i n g w i t h Meigs. G a l e 

t e s t i f i e d t h a t she d i d not t e l l Meigs about the r e f i n a n c i n g of 

the e q u i t y l o a n because she d i d not want Meigs t o "know my 

b u s i n e s s . " As p a r t of the r e f i n a n c i n g , Dale p a i d o f f the 

o u t s t a n d i n g b a l a n c e on the o r i g i n a l e q u i t y loan--$36,890.85--

and o b t a i n e d a new e q u i t y l i n e i n the amount of $110,000. The 

i n t e r e s t r a t e on the new e q u i t y l i n e was a f i x e d r a t e of 7.5%. 

D u r i n g her t e s t i m o n y , Dale m a i n t a i n e d t h a t , a f t e r the 

r e f i n a n c i n g , the i n t e r e s t r a t e on the l o a n Meigs owed the 

e s t a t e was changed t o a f i x e d r a t e of 7.5%. Dale t e s t i f i e d 

t h a t the i n t e r e s t - r a t e change "wasn't r e a l l y based on [ t h e new 

l o a n ] . She had a v a r i a b l e r a t e and I j u s t p i c k e d a happy 

medium i s what I d i d . " 

The e v i d e n c e i n d i c a t e s t h a t i n 2009 Meigs e x p r e s s e d t o 

Gale t h a t the b u s i n e s s was h a v i n g d i f f i c u l t y because of the 

downturn i n the economy. I n June 2009, Dale and Gale o f f e r e d 
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t o a c c e p t monthly payments i n the amount of $500 i f Meigs was 

unable t o pay i n accordance w i t h the o r i g i n a l agreement. Gale 

noted on an a m o r t i z a t i o n s c h e d u l e , which was i n t r o d u c e d i n t o 

e v i d e n c e : "$750 o r i g i n a l agreement" and "when house s o l d you 

can drop t o $500," but "you can drop t o $500 now i f t h a t w i l l 

h e l p you out." In a l e t t e r d a t e d November 16, 2009, from Dale 

and G a l e t o Meigs, which was a l s o i n t r o d u c e d i n t o e v i d e n c e , 

Dale and G a l e s t a t e d , i n p a r t : 

"We have p r o o f t h a t [Macon] Bank w i r e d you the 
money a l o n g w i t h l e t t e r s t h a t you sent t h a n k i n g 
[ M o b l e y ] f o r the [ l ] o a n , [ a n d ] a l s o s t a t i n g t h a t you 
would send $750 or more a month u n t i l p a i d o f f . 
However, we have o f f e r e d f o r you t o pay o n l y $500 
( i n June 2009) a month, i f you were unable t o pay 
the o r i g i n a l agreement. 

"  

"The [a]mount [ p ] a s t [ d ] u e @ $500 a month t o t a l s 
$2,500. We w i l l not h o l d you t o the agreed amount 
of $750 a month, i f you w i l l send the p a s t due and 
c o n t i n u e a t $500 a month." 

The e v i d e n c e a l s o i n d i c a t e s t h a t i n 2009 Meigs c o n s i d e r e d 

s e l l i n g the s a l o n and t h a t , a c c o r d i n g t o Meigs, she had 

d i f f i c u l t y o b t a i n i n g l o a n - b a l a n c e and p a y m e n t - v e r i f i c a t i o n 

documentation from G a l e . Gale t e s t i f i e d t h a t she gave Meigs 

a l l the i n f o r m a t i o n t h a t she r e q u e s t e d . G a l e t e s t i f i e d t h a t 

when Meigs stopped making the monthly payments on the l o a n , 
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they had a c o n v e r s a t i o n about the m a t t e r and Meigs t o l d her 

"she d i d n ' t want t o t a l k about i t " and "she d i d n ' t have the 

money." Meigs t e s t i f i e d t h a t she u l t i m a t e l y stopped p a y i n g on 

the l o a n based on a d v i c e of c o u n s e l " u n t i l [ s h e ] had some 

p r o o f of where [ h e r ] money was g o i n g . " 

A c c o r d i n g t o Dale, f o l l o w i n g the r e f i n a n c i n g , Meigs made 

payments t o t a l i n g $9,375 through J u l y 8, 2009. D u r i n g the 

h e a r i n g , c o u n s e l f o r the e s t a t e e x p l a i n e d t h a t , f o r the sake 

of s i m p l i c i t y , the e s t a t e had c r e d i t e d a l l those payments t o 

the p r i n c i p a l b a l a n c e w i t h o u t c h a r g i n g i n t e r e s t f o r the p e r i o d 

of June 18, 2008, through J u l y 8, 2009, thus r e d u c i n g the l o a n 

b a l a n c e t o $27,515.85. A c c o r d i n g t o Dale, from J u l y 8, 2009, 

up u n t i l the date of the h e a r i n g , Meigs had made f o u r 

a d d i t i o n a l payments i n the amount of $250 each, b e g i n n i n g i n 

October 2011. A c c o r d i n g t o Meigs, from J u l y 8, 2009, up u n t i l 

the date of the h e a r i n g , she had made a p p r o x i m a t e l y e i g h t 

payments i n the amount of $250 each, b e g i n n i n g i n J u l y 2009. 

At the c l o s e of the h e a r i n g , the t r i a l c o u r t , among o t h e r 

o b s e r v a t i o n s , noted on the r e c o r d t h a t , i f i t d e t e r m i n e d the 

debt was an i n d i v i d u a l debt, a f u r t h e r d e t e r m i n a t i o n would 

have t o be made as t o how t o c a l c u l a t e prejudgment i n t e r e s t . 
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The t r i a l c o u r t n oted t h a t t h i s type of case was f u l l of 

p r o b l e m s : 

" [ T ] h i s i s j u s t an a b s o l u t e d e m o n s t r a t i o n of the 
i m p o s s i b i l i t y of t r y i n g t o make sense out of d e a l s 
where p e o p l e borrow $50,000 over the t e l e p h o n e . 
They don't have any memorandum. They don't have any 
... how do you ... where i s the meeting of the 
minds? What about a c c e l e r a t i o n ? What about 
i n t e r e s t f o r pre-payment, a l l t h a t s t u f f t h a t goes 
i n t o those -- We have n o t h i n g t h e r e . So, I don't 
know how i n the w o r l d you s i t down and s t a r t 
c a l c u l a t i n g i n t e r e s t r a t e s -- I'm sure the concept 
at some p o i n t i n time was [Mobley] would go borrow 
a g a i n s t her house and [Meigs] would pay o f f the 
debt. That's p r o b a b l y what they d i d . " 

The t r i a l c o u r t i n v i t e d the p a r t i e s t o f i l e s h o r t , "two-

page summary" p o s t - h e a r i n g b r i e f s as t o "what am I t o l o o k a t " 

r e l a t i n g t o the c e n t r a l i s s u e of whether Mobley made the l o a n 

t o Meigs i n her i n d i v i d u a l c a p a c i t y or t o A l l u r e S t u d i o , I n c . 

Both p a r t i e s f i l e d p o s t - h e a r i n g b r i e f s . In i t s p o s t -

h e a r i n g b r i e f , the e s t a t e m a i n t a i n e d t h a t Mobley had made the 

l o a n t o Meigs i n her i n d i v i d u a l c a p a c i t y . The e s t a t e s e t 

f o r t h i t s p r o p o s a l f o r d e t e r m i n i n g the l o a n b a l a n c e and 

m a i n t a i n e d t h a t the a p p l i c a b l e r a t e of i n t e r e s t on the 

o u t s t a n d i n g b a l a n c e s h o u l d be the 6% r a t e p r e s c r i b e d by § 8-8¬

1, A l a . Code 1975. The e s t a t e a l s o f i l e d a s u p p l e m e n t a l b r i e f 

t h a t s t a t e s : 
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"You asked t h a t I do the i n t e r e s t c a l c u l a t i o n on the 
judgment t o be e n t e r e d a g a i n s t Meigs. P l e a s e r e c a l l 
t h a t on J u l y 8 t h , 2009 when Meigs i n i t i a l l y s topped 
making payments the b a l a n c e was $27,515, as 
benchmarked i n t r i a l . The i n t e r e s t r a t e you have 
chosen t o a p p l y i s the s i x (6%) p e r c e n t s t a t u t o r y 
i n t e r e s t r a t e . From J u l y 8, 2009 u n t i l October 1, 
2011 (when Meigs made her next payment of $250) 846 
days e l a p s e d . S i x (6%) p e r c e n t i n t e r e s t on $27,515 
per annum i s $1,591 per year or $4.36 per day. $4.36 
x 846 days e q u a l s $3,688 of i n t e r e s t a c c r u e d u n t i l 
October 1, 2011. I suggest t h a t we take the $27,515 
amount from J u l y 8, 2009 and add $3,688 t o t h a t . 
T h i s would b r i n g the t o t a l due t o $31,203. Then, t o 
s i m p l i f y the i n t e r e s t c a l c u l a t i o n s , I propose t h a t 
we s u b t r a c t Meigs' f o u r (4) $250 payments t o t a l i n g 
$1,000 d i r e c t l y from the $31,203 sum. T h i s l e a v e s 
a b a l a n c e of $30,203. I r e q u e s t t h a t you e n t e r a 
judgment a g a i n s t Meigs i n the amount of $30,203. I t 
w i l l bear i n t e r e s t a t the judgment r a t e u n t i l p a i d 
by h e r . I hope t h i s i s i n accordance w i t h your 
t h i n k i n g and f a i r l y s i m p l e t o un d e r s t a n d . I have 
g i v e n Meigs the b e t t e r d e a l on a l l p o i n t s . I f you 
need a n y t h i n g f u r t h e r t o e n t e r a judgment p l e a s e l e t 
me know." 

In her p o s t - h e a r i n g b r i e f , Meigs m a i n t a i n e d t h a t Mobley 

had made the l o a n t o A l l u r e S t u d i o , I n c . , and not t o Meigs i n 

her i n d i v i d u a l c a p a c i t y . Meigs a l s o m a i n t a i n e d t h a t i f the 

t r i a l c o u r t d e t ermined t h a t Mobley had made the l o a n t o her i n 

her i n d i v i d u a l c a p a c i t y , the o r a l c o n t r a c t d i d not c o n t a i n an 

a c c e l e r a t i o n c l a u s e , and, th u s , she argued, the amount owed 

s h o u l d be l i m i t e d t o the a c c r u e d monthly payments a t the time 

of the judgment and not the f u l l amount of the debt owed. 
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Meigs m a i n t a i n e d t h a t the e s t a t e agreed t o lower the monthly 

payments t o $500 per month i n 2009. Meigs a l s o argued t h a t 

the t r i a l c o u r t s h o u l d c a l c u l a t e i n t e r e s t based on the 

i n t e r e s t r a t e the p a r t i e s agreed t o a t the time the l o a n was 

made and not the 6% r a t e p r e s c r i b e d by § 8-8-1. Meigs f i n a l l y 

argued t h a t the e s t a t e had f a i l e d t o g i v e her c r e d i t f o r e i g h t 

s p e c i f i e d payments she c l a i m e d t o have made a f t e r J u l y 8, 

2009. 

On May 29, 2012, the t r i a l c o u r t e n t e r e d a judgment i n 

f a v o r of the e s t a t e i n the amount of $30,203. On June 27, 

2012, Meigs f i l e d a motion t i t l e d "motion f o r a new t r i a l or 

t o a l t e r , amend, or v a c a t e . " In t h a t motion, Meigs 

e s s e n t i a l l y a d d r e s s e d the same i s s u e s and made the same 

arguments c o n t a i n e d i n her p o s t - h e a r i n g b r i e f . We note, 

however, t h a t , as t o her i n t e r e s t - r a t e - c a l c u l a t i o n argument, 

Meigs made the same argument c o n t a i n e d i n her p o s t - h e a r i n g 

b r i e f but a l s o i n c o n s i s t e n t l y argued t h a t , " [ a ] l t h o u g h the 

Order does not c o n t a i n an i n t e r e s t r a t e d e t e r m i n a t i o n , t o the 

e x t e n t the Court a p p l i e d an i n t e r e s t r a t e o t h e r than the 

s t a t u t o r y r a t e s t a t e d i n § 8-8-1, [Meigs] submits t h i s Court 

s h o u l d amend and a p p l y the c o r r e c t r a t e . " 
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On J u l y 13, 2012, the t r i a l c o u r t h e l d a h e a r i n g on 

Meigs's postjudgment motion; the r e c o r d on a p p e a l does not 

c o n t a i n a copy of the t r a n s c r i p t of t h a t h e a r i n g . On J u l y 18, 

2012, Meigs f i l e d a nother motion t i t l e d " s u p p l e m e n t a l motion 

to a l t e r , amend, or v a c a t e . " In t h a t motion, Meigs 

e s s e n t i a l l y a d d r e s s e d the same i s s u e s c o n t a i n e d i n her i n i t i a l 

postjudgment motion. As t o her i n t e r e s t - r a t e - c a l c u l a t i o n 

argument, Meigs changed her p o s i t i o n and argued f o r the f i r s t 

t ime t h a t the o r a l c o n t r a c t c o n t a i n e d a u s u r i o u s r a t e of 

i n t e r e s t from January 2005 f o r w a r d , and, t h u s , she m a i n t a i n e d , 

a c c o r d i n g t o § 8-8-1, the amount owed s h o u l d be reduced t o 

r e f l e c t no i n t e r e s t due f o r the p e r i o d when a u s u r i o u s r a t e 

a p p l i e d . On J u l y 25, 2012, the t r i a l c o u r t e n t e r e d an o r d e r 

denying Meigs's "motion t o v a c a t e or modify." Meigs t i m e l y 

appealed. 

At the o u t s e t , we note the a p p l i c a b l e s t a n d a r d of r e v i e w . 

In Whorton v. Bruce, 17 So. 3d 661, 664-65 ( A l a . C i v . App. 

2009), t h i s c o u r t s e t out the a p p l i c a b l e s t a n d a r d of r e v i e w : 

"As t o our s t a n d a r d of r e v i e w i n such a case, t h i s 
c o u r t has w r i t t e n : 

"'When ore tenus e v i d e n c e i s 
p r e s e n t e d , a presumption of c o r r e c t n e s s 
e x i s t s as t o the t r i a l c o u r t ' s f i n d i n g s on 
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i s s u e s of f a c t ; i t s judgment based on these 
f i n d i n g s of f a c t w i l l not be d i s t u r b e d 
u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , or 
a g a i n s t the g r e a t weight of the e v i d e n c e . 
J & M B a i l Bonding Co. v. Hayes, 748 So. 2d 
198 ( A l a . 1999); Gaston v. Ames, 514 So. 2d 
877 ( A l a . 1987). When the t r i a l c o u r t i n 
a n o n j u r y case e n t e r s a judgment w i t h o u t 
making s p e c i f i c f i n d i n g s of f a c t , the 
a p p e l l a t e c o u r t " w i l l assume t h a t the t r i a l 
judge made those f i n d i n g s n e c e s s a r y t o 
supp o r t the judgment." Transamerica  
Commercial F i n . Corp. v. AmSouth Bank, 60 8 
So. 2d 375, 378 ( A l a . 1992). Moreover, 
" [ u ] n d e r the ore tenus r u l e , the t r i a l 
c o u r t ' s judgment and a l l i m p l i c i t f i n d i n g s 
n e c e s s a r y t o sup p o r t i t c a r r y a presumption 
of c o r r e c t n e s s . " T r a n s a m e r i c a , 608 So. 2d 
at 378. However, when the t r i a l c o u r t 
i m p r o p e r l y a p p l i e s the law t o f a c t s , no 
presumption of c o r r e c t n e s s e x i s t s as t o the 
t r i a l c o u r t ' s judgment. A l l s t a t e I n s . Co.  
v. S k e l t o n , 675 So. 2d 377 ( A l a . 1996); 
M a r v i n ' s , I n c . v. Robertson, 608 So. 2d 391 
( A l a . 1992); Gaston, 514 So. 2d a t 878; 
Smith v. S t y l e A d v e r t i s i n g , I n c . , 470 So. 
2d 1194 ( A l a . 1985); League v. McDonald, 
355 So. 2d 695 ( A l a . 1978). "Questions of 
law are not s u b j e c t t o the ore tenus 
s t a n d a r d of r e v i e w . " Reed v. Board of  
T r u s t e e s f o r Alabama S t a t e U n i v . , 778 So. 
2d 791, 793 n. 2 ( A l a . 2000). A t r i a l 
c o u r t ' s c o n c l u s i o n s on l e g a l i s s u e s c a r r y 
no presumption of c o r r e c t n e s s on a p p e a l . 
Ex p a r t e Cash, 624 So. 2d 576, 577 ( A l a . 
1993) . T h i s c o u r t reviews the a p p l i c a t i o n 
of law t o f a c t s de novo. A l l s t a t e , 675 So. 
2d a t 379 ("[W]here the f a c t s b e f o r e the 
t r i a l c o u r t are e s s e n t i a l l y u n d i s p u t e d and 
the c o n t r o v e r s y i n v o l v e s q u e s t i o n s of law 
f o r the c o u r t t o c o n s i d e r , the [ t r i a l ] 
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c o u r t ' s judgment c a r r i e s no presumption of 
c o r r e c t n e s s . " ) . ' 

" C i t y of P r a t t v i l l e v. P o s t , 831 So. 2d 622, 627-28 
( A l a . C i v . App. 2002)." 

On a p p e a l , Meigs f i r s t contends t h a t the t r i a l c o u r t 

e r r e d i n f i n d i n g t h a t the debt was her i n d i v i d u a l debt i n s t e a d 

of the c o r p o r a t e debt of A l l u r e S t u d i o , I n c . Meigs concedes 

i n her b r i e f on a p p e a l t h a t t h i s i s s u e — i . e . , the p r o p r i e t y of 

the t r i a l c o u r t ' s i m p l i c i t f i n d i n g of f a c t t h a t Mobley made 

the l o a n t o Meigs i n her i n d i v i d u a l c a p a c i t y and not t o A l l u r e 

S t u d i o , I n c . - - i s r e v i e w e d under the ore tenus s t a n d a r d s e t out 

above. 

Meigs c i t e s Brown v. W.P. Media, I n c . , 17 So. 3d 1167 

( A l a . 2009), and C i t y of Orange Beach v. P e r d i d o Pass  

D e v e l o p e r s , I n c . , 631 So. 2d 850 ( A l a . 1993), f o r the 

p r o p o s i t i o n t h a t a p a r t y can e n t e r i n t o an agreement w i t h a 

c o r p o r a t i o n not y e t formed, and, through course of d e a l i n g s , 

t h a t p a r t y s u b s e q u e n t l y may be estopped from denying the 

c o r p o r a t e e x i s t e n c e . A l t h o u g h Meigs c i t e s Brown and C i t y of  

Orange Beach f o r a l e g i t i m a t e p r o p o s i t i o n of law, those cases 

are f a c t u a l l y d i s t i n g u i s h a b l e from, and are not c o n t r o l l i n g 

l e g a l a u t h o r i t y f o r , the case b e f o r e us. Without g o i n g i n t o 
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a d e t a i l e d a n a l y s i s of those c a s e s , we note t h a t b o t h of those 

cases i n v o l v e d p a r t i e s d e a l i n g a t arm's l e n g t h i n a b u s i n e s s 

environment. 

In the case b e f o r e us, we have an 8 4 - y e a r - o l d grandmother 

( i . e . , Mobley) who agreed t o o b t a i n an e q u i t y l o a n on her home 

i n the amount of $50, 000 i n o r d e r t o l o a n a f a m i l y member 

( i . e , Meigs) money t o s t a r t a b u s i n e s s . I t i s u n d i s p u t e d t h a t 

A l l u r e S t u d i o , I n c . , was not yet i n c o r p o r a t e d when the l o a n 

was made, and the r e c o r d c o n t a i n s e v i d e n c e from which the 

t r i a l c o u r t r e a s o n a b l y c o u l d have found t h a t n e i t h e r Mobley, 

nor Gale, nor Dale knew t h a t Meigs i n t e n d e d t o form a 

c o r p o r a t i o n a t the time the l o a n was made. The r e c o r d 

c o n t a i n s s c a n t d i r e c t e v i d e n c e of e x a c t l y t o whom or t o what 

e n t i t y Mobley i n t e n d e d t o l o a n the $50,000. The o n l y 

documentary e v i d e n c e as t o t h i s m a t t er i s the o u t g o i n g w i r e -

t r a n s f e r r e c e i p t , d a t e d May 5, 2004, and s i g n e d by Mobley; 

t h a t o u t g o i n g w i r e - t r a n s f e r r e c e i p t r e f l e c t s the o r i g i n a t o r of 

the t r a n s f e r as "Madge B. Mobley" and the name on the 

b e n e f i c i a r y account as "Luvena K. Meigs." There i s no 

i n d i c a t i o n on the o u t g o i n g w i r e - t r a n s f e r r e c e i p t t h a t the 

money was w i r e d t o a c o r p o r a t e or b u s i n e s s account. 
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S i m i l a r l y , the incoming w i r e - t r a n s f e r r e c e i p t r e f l e c t s the 

sender as "Madge B. Mobley" and the b e n e f i c i a r y as "Luvena Kay 

Meigs." The f a c t t h a t a l l payments were made by checks 

b e a r i n g the name " A l l u r e S t u d i o , I n c . " does not r e q u i r e the 

t r i a l c o u r t t o f i n d t h a t Mobley made the l o a n t o A l l u r e 

S t u d i o , I n c . , and not t o Meigs i n her i n d i v i d u a l c a p a c i t y . 

Based on the presumption of c o r r e c t n e s s a f f o r d e d the t r i a l 

c o u r t ' s f a c t u a l d e t e r m i n a t i o n s under the ore tenus s t a n d a r d , 

we cannot say t h a t the t r i a l c o u r t e r r e d i n f i n d i n g t h a t 

Mobley made the l o a n t o Meigs i n her i n d i v i d u a l c a p a c i t y . 

A c c o r d i n g l y , the t r i a l c o u r t ' s judgment as t o t h i s i s s u e i s 

a f f i r m e d . 

Next, Meigs contends t h a t the t r i a l c o u r t e r r e d i n 

a p p l y i n g a 6% i n t e r e s t r a t e t o the amount owed. 3 Meigs 

m a i n t a i n s t h a t , p u r s u a n t t o §§ 8-8-1 and § 8-8-12(b), A l a . 

Code 1975, and P a t t e r s o n v. Green, 474 So. 2d 725 ( A l a . C i v . 

App. 1985), any i n t e r e s t r a t e charged by Mobley or the e s t a t e 

3 A l t h o u g h the t r i a l c o u r t e n t e r e d a judgment f o r a lump-
sum amount, i t i s c l e a r from the r e c o r d t h a t i t a p p l i e d a 6% 
i n t e r e s t r a t e . See the e s t a t e ' s second p o s t - h e a r i n g b r i e f , 
quoted s u p r a . 
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above 6% were u s u r i o u s and, t h e r e f o r e , no i n t e r e s t s h o u l d be 

charged f o r the a p p l i c a b l e p e r i o d . 4 

Meigs, however, f i r s t r a i s e d t h i s argument i n her motion 

t i t l e d " s u p p l e m e n t a l motion t o a l t e r , amend, or v a c a t e , " f i l e d 

more than 30 days a f t e r the judgment i t r e f e r e n c e s . In her 

motion, Meigs sought t o change her p o s i t i o n and argument on 

4 S e c t i o n 8-8-1 p r o v i d e s : 

"Except as o t h e r w i s e p r o v i d e d by law, the 
maximum r a t e of i n t e r e s t upon the l o a n or 
f o r b e a r a n c e of money, goods, or t h i n g s i n a c t i o n , 
e x c e p t by w r i t t e n c o n t r a c t i s $6 upon $100 f o r one 
year, and the r a t e of i n t e r e s t by w r i t t e n c o n t r a c t 
i s not t o exceed $8 upon $100 f o r one year and a t 
t h a t r a t e f o r a g r e a t e r or l e s s sum or f o r a l o n g e r 
or s h o r t e r t i m e . " 

S e c t i o n 8-8-12 p r o v i d e s : 

"(a) Except as o t h e r w i s e p e r m i t t e d by law, a l l 
c o n t r a c t s f o r the payment of i n t e r e s t upon the l o a n 
or f o r b e a r a n c e of goods, money, t h i n g s i n a c t i o n , or 
upon any c o n t r a c t whatever a t a h i g h e r r a t e than i s 
p r e s c r i b e d i n t h i s c h a p t e r are u s u r i o u s and cannot 
be e n f o r c e d except as t o the p r i n c i p a l . 

"(b) The borrower of money a t a u s u r i o u s r a t e of 
i n t e r e s t s h a l l not i n any case be r e q u i r e d t o pay 
more than the p r i n c i p a l sum borrowed, and i f any 
i n t e r e s t has been p a i d , the same must be deducted 
from the p r i n c i p a l and judgment e n t e r e d f o r the 
ba l a n c e o n l y ; p r o v i d e d , however, t h a t the defense of 
us u r y may not be p l e a d e d a g a i n s t a h o l d e r i n due 
course of any n e g o t i a b l e i n s t r u m e n t . " 
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the i n t e r e s t - r a t e - c a l c u l a t i o n i s s u e and f o r the f i r s t time 

argued t h a t , p u r s u a n t t o the o r a l c o n t r a c t , a u s u r i o u s r a t e of 

i n t e r e s t a p p l i e d from January 2005 f o r w a r d and, t h u s , t h a t the 

amount owed s h o u l d be reduced t o r e f l e c t no i n t e r e s t due f o r 

the p e r i o d when a u s u r i o u s r a t e a p p l i e d . 

We conclude t h a t Meigs r a i s e d t h i s argument too l a t e . 

Meigs f i r s t a ttempted t o r a i s e t h i s argument i n her second 

postjudgment motion. That motion was not t i m e l y f i l e d w i t h i n 

30 days from the date the judgment i t r e f e r e n c e s was e n t e r e d 

and thus f a i l e d t o i n v o k e the j u r i s d i c t i o n of the t r i a l c o u r t . 

See K i m b r e l l v. K i m b r e l l , 965 So. 2d 789, 793 n.6 ( A l a . C i v . 

App. 2007) (a motion t o a l t e r , amend, or v a c a t e , p u r s u a n t t o 

Rule 59, A l a . R. C i v . P., must be f i l e d w i t h i n 30 days of the 

judgment i t r e f e r e n c e s t o i n v o k e the j u r i s d i c t i o n of the t r i a l 

c o u r t ) . In a d d i t i o n , a t r i a l c o u r t i s not r e q u i r e d t o 

c o n s i d e r a new l e g a l argument i n a p a r t y ' s postjudgment 

motion. "'"[A] t r i a l c o u r t has the d i s c r e t i o n t o c o n s i d e r a 

new l e g a l argument i n a post-judgment motion, but i s not 

r e q u i r e d t o do s o . " ' " E s p i n o z a v. Rudolph, 46 So. 3d 403, 416 

( A l a . 2010) ( q u o t i n g S p e c i a l A s s e t s , L.L.C. v. Chase Home  

F i n . , L.L.C., 991 So. 2d 668, 678 ( A l a . 2007), q u o t i n g i n t u r n 
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Green Tree Acceptance, I n c . v. B l a l o c k , 525 So. 2d 1366, 1369 

( A l a . 1 988)). Based on the f o r e g o i n g l e g a l a u t h o r i t y , Meigs 

f a i l e d t o r a i s e t h i s argument i n a t i m e l y manner, and we w i l l 

not address i t f u r t h e r . A c c o r d i n g l y , the t r i a l c o u r t ' s 

judgment as t o the c a l c u l a t i o n of i n t e r e s t i s a f f i r m e d . 5 

Next, Meigs contends t h a t the o r a l c o n t r a c t d i d not 

c o n t a i n an a c c e l e r a t i o n c l a u s e and t h a t , i n the absence of an 

a c c e l e r a t i o n c l a u s e , the t r i a l c o u r t s h o u l d have l i m i t e d the 

judgment t o the monthly payments t h a t had a c c r u e d a t the time 

the judgment was e n t e r e d . Meigs c i t e s R o s e n f e l d v. C i t y Paper  

Co., 527 So. 2d 704, 705 ( A l a . 1988), f o r the p r o p o s i t i o n t h a t 

a c c e l e r a t i o n of unaccrued payments i s not t o be r e a d i n t o 

payment c o n t r a c t s by i m p l i c a t i o n . 

In R o s e n f e l d , the p a r t i e s e n t e r e d i n t o a w r i t t e n 

agreement f o r the payment of money t h a t d i d not c o n t a i n an 

a c c e l e r a t i o n c l a u s e . In R o s e n f e l d , the p e r t i n e n t language of 

the p r o m i s s o r y note a t i s s u e read: 

" ' I n the event t h a t the r e l a t i o n s h i p 
between [ R o s e n f e l d / p a y o r ] and [ C i t y Paper 
Company/payee] t e r m i n a t e s , r e g a r d l e s s of 

5We note t h a t , i n a d d i t i o n t o o t h e r arguments the e s t a t e 
makes as t o t h i s i s s u e i n i t s b r i e f on a p p e a l , i t reads 
Meigs's postjudgment motion as h a v i n g " a c t u a l l y asked the 
t r i a l c o u r t t o a p p l y a 6% i n t e r e s t r a t e . " 
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the reason f o r such t e r m i n a t i o n , the 
o u t s t a n d i n g b a l a n c e then due on the 
o b l i g a t i o n e x p r e s s e d h e r e i n s h a l l be due 
and p a y a b l e , w i t h o u t i n t e r e s t , i n f i v e (5) 
e q u a l annual i n s t a l l m e n t s , b e g i n n i n g one 
year from the date of the t e r m i n a t i o n of 
the r e l a t i o n s h i p of the p a r t i e s . ' " 

527 So. 2d a t 704-05. 

A p p a r e n t l y , R o s e n f e l d breached the agreement. Among 

o t h e r i s s u e s , the t r i a l c o u r t e n t e r e d a summary judgment i n 

f a v o r C i t y Paper Company based on the f u l l amount of the note, 

even though o n l y two of the f i v e i n s t a l l m e n t s had become due 

a t the time of the e n t r y of the judgment. Our supreme c o u r t 

r e v e r s e d the judgment as t o t h i s i s s u e and remanded the case 

w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o e n t e r the judgment 

based on the sum of two a c c r u e d annual i n s t a l l m e n t s . 527 So. 

2d a t 704. In so d o i n g , our supreme c o u r t r e j e c t e d the 

a p p l i c a t i o n of " a n t i c i p a t o r y b r e a c h " t o u n i l a t e r a l c o n t r a c t s 

f o r the payment of money o n l y . I d . a t 705. 

In a n a l y z i n g the i s s u e , our supreme c o u r t reasoned, i n 

p a r t : 

" C i t y Paper Company agrees t h a t the note 
c o n t a i n s no a c c e l e r a t i o n c l a u s e , and t h a t the case 
law, g e n e r a l l y s p e a k i n g , s u p p o r t s R o s e n f e l d ' s 
c o n t e n t i o n t h a t ' a c c e l e r a t i o n of the m a t u r i t y of 
unaccrued payments' i s not t o be r e a d i n t o payment 
c o n t r a c t s by i m p l i c a t i o n . For a c o l l e c t i o n of the 
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cases so h o l d i n g , see 10 C.J.S., B i l l s & Notes § 529 
at 1160 (1938). ... 

"  

" ' A n t i c i p a t o r y b r e a c h ' has a f i e l d of 
o p e r a t i o n where the n o n d e f a u l t i n g p a r t i e s remain 
l i a b l e f o r c e r t a i n o b l i g a t i o n s under a b i l a t e r a l 
c o n t r a c t . To r e q u i r e the n o n d e f a u l t i n g p a r t y t o 
c o n t i n u e the d i s c h a r g e of h i s c o n t r a c t u a l d u t i e s , i n 
fac e of a c l e a r , u n e q u i v o c a l r e p u d i a t i o n of the 
c o n t r a c t by the d e f a u l t i n g p a r t y , i s a s e n s e l e s s 
r e quirement t h a t unduly p e n a l i z e s the n o n d e f a u l t i n g 
p a r t y . 

"The m a j o r i t y of j u r i s d i c t i o n s f a c e d w i t h t h i s 
i s s u e have drawn the d i s t i n c t i o n and have not 
a l l o w e d the ' a n t i c i p a t o r y b r e a c h ' d o c t r i n e t o a p p l y 
t o u n i l a t e r a l c o n t r a c t s , p a r t i c u l a r l y f o r the 
payment of money o n l y . The ' s e t t l e d ' r u l e was 
s u c c i n c t l y e x p r e s s e d by J u s t i c e Cardozo i n Smyth v.  
U n i t e d S t a t e s , 302 U.S. 329 a t 356, 58 S.Ct. 248 a t 
253 (1937): 

"'[T]he d o c t r i n e of a n t i c i p a t o r y b r e a c h has 
i n g e n e r a l no a p p l i c a t i o n t o u n i l a t e r a l 
c o n t r a c t s , and p a r t i c u l a r l y t o such 
c o n t r a c t s f o r the payment of money o n l y . ' 

"Some of the cases c i t e d above r e f e r e n c e 
P r o f e s s o r W i l l i s t o n ' s t r e a t i s e f o r the r a t i o n a l e 
t h a t r e j e c t s the a p p l i c a t i o n of the ' a n t i c i p a t o r y 
b r e a c h ' d o c t r i n e t o i n s t a l l m e n t c o n t r a c t s t h a t 
c o n t a i n no a c c e l e r a t i o n c l a u s e : ' [ A ] l l o w i n g the 
promissee immediate r e c o v e r y i s n o t h i n g but a d i r e c t 
bonus t o the promissee beyond what he was promised 
and a d i r e c t p e n a l t y t o the p r o m i s s o r . ' See, f o r 
example, Mabery v. Western C a s u a l t y & S u r e t y Co., 
173 Kan. 586, 250 P.2d 824, 828-29 (1952), c i t i n g 5 
W i l l i s t o n on C o n t r a c t s § 1328 (rev. ed. 1937) . 
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"Indeed, the use of the ' a c c e l e r a t i o n of 
m a t u r i t y of payment' c l a u s e i s i n r e c o g n i t i o n of the 
n o n a p p l i c a b i l i t y of the a n t i c i p a t o r y b r e a c h d o c t r i n e 
i n i n s t a l l m e n t payment c o n t r a c t s . Once the 
promissee has done a l l t h e r e i s f o r him t o do under 
the c o n t r a c t and the p r o m i s s o r ' s o b l i g a t i o n i s 
c o n f i n e d t o payment by i n s t a l l m e n t s as s p e c i f i e d by 
the c o n t r a c t , the d o c t r i n e of a n t i c i p a t o r y b r e a c h 
has no f i e l d of o p e r a t i o n and w i l l not i n t e r c e d e t o 
r e s cue the promissee from the consequences of the 
absence of an a c c e l e r a t i o n c l a u s e . 

"While C i t y Paper Company's ' j u d i c i a l economy' 
argument has i t s a p p e a l , the r i g h t of the p a r t i e s t o 
the p r o t e c t i o n of the r u l e of law cannot be 
s a c r i f i c e d on the a l t a r of j u d i c i a l e f f i c i e n c y . " 

R o s e n f e l d , 527 So. 2d a t 705-06 ( f o o t n o t e o m i t t e d ) . 

We r e c o g n i z e t h a t R o s e n f e l d i n v o l v e d a w r i t t e n u n i l a t e r a l 

agreement f o r the payment of money, and the case b e f o r e us 

i n v o l v e s an o r a l u n i l a t e r a l agreement f o r the payment of 

money. However, we have found no Alabama cases i n v o l v i n g the 

i s s u e whether a c c e l e r a t i o n of payments can be r e a d i n t o an 

o r a l u n i l a t e r a l agreement f o r the payment of money. 

L o g i c a l l y , and i n f a i r n e s s , the r equirement t h a t a borrower 

must s p e c i f i c a l l y agree t o the a c c e l e r a t i o n of payments i n 

such a w r i t t e n agreement s h o u l d a p p l y t o a borrower under an 

o r a l agreement. T h e r e f o r e , we h o l d t h a t the t r i a l c o u r t e r r e d 

i n r e a d i n g the a c c e l e r a t i o n of payments i n t o the o r a l 

agreement b e f o r e us. A c c o r d i n g l y , we r e v e r s e the judgment as 
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to t h i s i s s u e . On remand, the t r i a l c o u r t s h o u l d determine 

the amount owed based on the a c c r u e d payments as of the date 

of the judgment and not the f u l l amount of the o u t s t a n d i n g 

l o a n b a l a n c e . 6 

F i n a l l y , Meigs contends t h a t the t r i a l c o u r t f a i l e d t o 

c r e d i t her f o r c e r t a i n payments she c l a i m s t o have made a f t e r 

6 I n her i n i t i a l b r i e f t o t h i s c o u r t , Meigs a l s o contends 
t h a t the p a r t i e s agreed t o reduce the monthly payments from 
$750 t o $500, and she r e q u e s t s t h a t t h i s c o u r t r e v e r s e the 
judgment on the a c c e l e r a t i o n - o f - p a y m e n t s i s s u e and i n s t r u c t 
the t r i a l c o u r t t o e n t e r a judgment based on payments i n the 
amount of $500 per month t h a t had a c c r u e d a t the time of the 
e n t r y of the judgment. However, Meigs f a i l s t o c i t e any l e g a l 
a u t h o r i t y i n support of her a s s e r t i o n t h a t the p a r t i e s agreed 
to m odify the o r a l agreement i n her i n i t i a l a p p e l l a t e b r i e f . 
R ule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t a p a r t y ' s 
"argument" be s u p p o r t e d by c i t a t i o n s t o l e g a l a u t h o r i t y . In 
o t h e r words, i n o r d e r t o be c o n s i d e r e d a p r o p e r "argument" f o r 
purposes of Rule 2 8 ( a ) ( 1 0 ) , c i t a t i o n s t o l e g a l a u t h o r i t y are 
r e q u i r e d . Horn v. F a d a l M a c h i n i n g C t r s . , LLC, 972 So. 2d 63, 
80 ( A l a . 2007) (the f a i l u r e t o c i t e l e g a l a u t h o r i t y has the 
same e f f e c t as i f no argument had been made). Arguments not 
r a i s e d i n the a p p e l l a n t ' s i n i t i a l b r i e f are deemed waived; 
arguments made f o r the f i r s t time i n the r e p l y b r i e f are not 
addre s s e d by the a p p e l l a t e c o u r t s . H u n t l e y v. Regions Bank, 
807 So. 2d 512, 515 n.15 ( A l a . 2001). A l t h o u g h Meigs c i t e s 
l e g a l a u t h o r i t y i n her r e p l y b r i e f f o r the p r o p o s i t i o n t h a t 
" [ s ] u b s e q u e n t m o d i f i c a t i o n s of the o r i g i n a l agreement are 
a l l o w e d , " those c i t a t i o n s come too l a t e because Rule 28(a)(10) 
r e q u i r e s compliance i n an a p p e l l a n t ' s i n i t i a l b r i e f . See  
Hu n t l e y v. Regions Bank; see a l s o L.J.K. v. S t a t e , 942 So. 2d 
854, 868-69 ( A l a . Crim. App. 2005) (Rule 28(a)(10) r e q u i r e s 
c i t a t i o n s t o l e g a l a u t h o r i t y and s p e c i f i c a l l e g a t i o n s r e l a t i n g 
t o i n e f f e c t i v e - l e g a l - c o u n s e l t o be made i n i n i t i a l a p p e l l a n t 
b r i e f ; such c i t a t i o n s and s p e c i f i c a l l e g a t i o n s may not be 
i n c l u d e d f o r f i r s t time i n r e p l y b r i e f ) . 
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J u l y 8, 2009. S p e c i f i c a l l y , Meigs contends t h a t the e s t a t e ' s 

E x h i b i t 8, which was a d m i t t e d i n t o e v i d e n c e , f a i l e d t o c r e d i t 

her f o r e i g h t payments t o t a l i n g $2,000, as r e f l e c t e d i n her 

E x h i b i t 22, which a l s o was a d m i t t e d i n t o e v i d e n c e . 

The e s t a t e ' s E x h i b i t 8 r e f l e c t s , and the r e c o r d i n d i c a t e s 

the t r i a l c o u r t found, t h a t as of J u l y 8, 2009, the 

o u t s t a n d i n g l o a n b a l a n c e t o t a l e d $27,515. Based on the 

e s t a t e ' s c a l c u l a t i o n s , the t r i a l c o u r t , i n a r r i v i n g a t the 

amount owed, c r e d i t e d Meigs f o r f o u r $250 payments t o t a l i n g 

$1,000 a f t e r J u l y 8, 2009. The e s t a t e m a i n t a i n s , per Dale's 

t e s t i m o n y and i t s p o s t - h e a r i n g b r i e f , t h a t Meigs made f o u r 

$250 payments f o l l o w i n g J u l y 8, 2009; the dates of those 

payments were not s p e c i f i e d , e x c e p t t o say t h a t Meigs began 

making those payments i n October 2011. The r e c o r d i s c l e a r 

t h a t the t r i a l c o u r t e n t e r e d the judgment based on the 

e s t a t e ' s c a l c u l a t i o n s . See the e s t a t e ' s second p o s t - h e a r i n g 

b r i e f , quoted, s u p r a . 

Meigs d i r e c t s us t o the f o l l o w i n g checks l i s t e d i n her 

E x h i b i t 22: 

J u l y 17, 2009 Check 4105 $250 

J u l y 24, 2009 Check 4114 $250 
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October 1, 2011 Check 2450 $250 

November 25, 2 011 Check 2562 $250 

December 20, 2011 Check 3071 $250 

January 19, 2012 Check 3070 $250 

Febr u a r y 15, 2012 Check 3130 $250 

March 23, 2012 Check 3164 $250 

Meigs's E x h i b i t 22 shows the f r o n t of a l l those checks, 

but i t o n l y shows the backs, i n d i c a t i n g t h a t those checks had 

c l e a r e d , of o n l y some of the checks. Based on our r e v i e w of 

the e v i d e n c e , i t was r e a s o n a b l e f o r the t r i a l c o u r t t o 

conclude t h a t Meigs's E x h i b i t 22 s u b s t a n t i a t e s the f o l l o w i n g 

$250 payments c l e a r e d a f t e r J u l y 8, 2009: 

December 20, 2011 Check 3071 $250 

January 19, 2012 Check 3070 $250 7 

F e b r u a r y 15, 2012 Check 3130 $250 

Based on our r e v i e w of the e v i d e n c e , i t was r e a s o n a b l e 

f o r the t r i a l c o u r t t o conclude t h a t Meigs's E x h i b i t 22 does 

not s u b s t a n t i a t e t h a t the f o l l o w i n g $250 checks c l e a r e d 

f o l l o w i n g J u l y 8, 2009: 

J u l y 17, 2009 Check 4105 $250 

7 T h i s check appears t o be d a t e d January 25, 2012. 
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J u l y 24, 2009 Check 4114 $250 

October 1, 2011 Check 2450 $250 8 

November 25, 2011 Check 2562 $250 

March 23, 2012 Check 3164 $250 9 

Based on the f o r e g o i n g , we cannot say t h a t the t r i a l 

c o u r t e r r e d i n f i n d i n g t h a t Meigs made f o u r $250 payments 

f o l l o w i n g J u l y 8, 2009, and i n g i v i n g Meigs c r e d i t i n the 

amount of $1,000, i n s t e a d of $2,000 f o r p o s t - J u l y 8, 2009, 

payments. T h e r e f o r e , the t r i a l c o u r t ' s judgment i n s o f a r as i t 

c r e d i t s Meigs w i t h making f o u r $250 payments ( t o t a l i n g $1,000) 

a f t e r J u l y 8, 2009, i s a f f i r m e d . 

8Meigs's E x h i b i t 22 r e f l e c t s t h a t the October 1, 2011, 
check had not c l e a r e d . 

9 T h i s check appears t o be date d March 22, 2012. We note 
t h a t Meigs r e f e r s t h i s c o u r t o n l y t o her E x h i b i t 22 f o r 
ev i d e n c e t h a t the payments had been made, and i t was 
re a s o n a b l e f o r the t r i a l c o u r t t o determine t h a t t h a t e x h i b i t 
e s t a b l i s h e s o n l y t h a t t h r e e payments were made a f t e r J u l y 8, 
2009. Pursuant t o Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., i t i s 
Meigs's duty t o develop her argument w i t h , among o t h e r t h i n g s , 
" p a r t s of the r e c o r d r e l i e d upon." I t i s not the duty of t h i s 
c o u r t t o s e a r c h the voluminous documentary e v i d e n c e i n the 
r e c o r d t o see i f "tuc k e d away" i n some o t h e r e x h i b i t t h e r e i s 
o t h e r e v i d e n c e v e r i f y i n g t h a t o t h e r a d d i t i o n a l checks have 
c l e a r e d . See Brown v. Brown, 719 So. 2d 228, 230 ( A l a . C i v . 
App. 1998). 
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A c c o r d i n g l y , the judgment of the t r i a l c o u r t i s a f f i r m e d 

i n p a r t and r e v e r s e d i n p a r t , and t h i s cause i s remanded f o r 

the e n t r y of an o r d e r c o n s i s t e n t w i t h the o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

P i t t m a n , Thomas, and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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