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C.M. 

v. 

Madison County Department of Human Resources 

Appeal from Madison Juvenile Court 
(JU-09-1840.02, JU-09-1841.02, JU-09-1842.02, 

and JU-09-1843.02) 

PITTMAN, Judge. 

C.M. ("the mother") appeals from judgments of the Madison 

J u v e n i l e Court t e r m i n a t i n g her p a r e n t a l r i g h t s t o her f o u r 

c h i l d r e n : R.L., whose date of b i r t h i s May 9, 1999; R.M., 

whose date o f b i r t h i s May 26, 2004; T.M., whose date of b i r t h 
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i s December 15, 2005; and A.M., whose date of b i r t h i s January 

20, 2009. On a p p e a l , the mother argues t h a t the judgments 

t e r m i n a t i n g her p a r e n t a l r i g h t s are v o i d because, she says, 

the j u v e n i l e c o u r t l a c k e d p e r s o n a l j u r i s d i c t i o n over h e r . 

On October 20, 2011, the Madison County Department o f 

Human Resources ("DHR") p e t i t i o n e d t o t e r m i n a t e the mother's 

p a r e n t a l r i g h t s . 1 The j u v e n i l e c o u r t s e t the matter f o r t r i a l 

on F e b r u a r y 21, 2012. On F e b r u a r y 17, 2012, the mother's 

a p p o i n t e d c o u n s e l moved t o c o n t i n u e the h e a r i n g because the 

p a r e n t s had not been s e r v e d . The j u v e n i l e c o u r t r e s e t the 

t r i a l d a t e , and DHR moved the j u v e n i l e c o u r t t o a l l o w s e r v i c e 

of p r o c e s s by p u b l i c a t i o n . DHR a t t a c h e d t o i t s motion the 

a f f i d a v i t of DHR caseworker Wanda Savage, who a v e r r e d t h a t the 

mother " a v o i d s s e r v i c e and/or has been absent from her 

r e s i d e n c e f o r more than t h i r t y days s i n c e the f i l i n g of the 

p e t i t i o n and her p r e s e n t l o c a t i o n i s unknown ... and cannot 

w i t h r e a s o n a b l e d i l i g e n c e be a s c e r t a i n e d . " On March 9, 2012, 

1DHR a l s o p e t i t i o n e d t o t e r m i n a t e the p a r e n t a l r i g h t s of 
A.B., the f a t h e r o f the o l d e s t c h i l d , R.L., and of S.M., the 
f a t h e r of the o t h e r t h r e e c h i l d r e n — R.M., T.M., and A.M. 
N e i t h e r man p a r t i c i p a t e d i n the t e r m i n a t i o n p r o c e e d i n g s , and 
n e i t h e r has appealed 
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the j u v e n i l e c o u r t e n t e r e d an o r d e r a p p r o v i n g s e r v i c e by 

p u b l i c a t i o n . 

On March 21, 2012, the mother's a p p o i n t e d a t t o r n e y 

e n t e r e d a n o t i c e of appearance as c o u n s e l f o r the mother, 

r e q u e s t i n g t h a t he be s e r v e d w i t h a l l n o t i c e s and p l e a d i n g s i n 

the case. One week l a t e r , the mother's c o u n s e l f i l e d a 

" n o t i c e of non-waiver of s e r v i c e , " s t a t i n g as f o l l o w s : 

"1. C o u n s e l was i n f o r m e d t h a t the Madison County 
Department of Human Resources has f i l e d a P e t i t i o n 
f o r T e r m i n a t i o n of P a r e n t a l R i g h t s i n the above 
s t y l e d m a t t e r . 

"2. A t t o r n e y f i l e d a n o t i c e of appearance i n o r d e r 
t o ensure t h a t a l l f u t u r e p l e a d i n g s and o r d e r s o f 
the c o u r t be p r o p e r l y forwarded t o the a t t o r n e y . 

"3. The n o t i c e of appearance f i l e d by the a t t o r n e y 
was not i n t e n d e d as a w a i v e r o f s e r v i c e of the 
p e t i t i o n on the mother, [C.M.]. 

"4. A c c o r d i n g l y , a t t o r n e y i n f o r m s the c o u r t t h a t the 
mother does not waive s e r v i c e of p r o c e s s i n t h i s 
cause. Upon b e i n g s e r v e d , the mother w i l l f i l e an 
a p p r o p r i a t e answer. 

"Wherefore, the premises c o n s i d e r e d , a t t o r n e y p r a y s 
t h a t t h i s Honorable c o u r t w i l l t ake n o t i c e t h a t the 
mother does not waive s e r v i c e of p r o c e s s i n the 
a b o v e - s t y l e d case. In the event t h a t t h i s N o t i c e of 
Non-Waiver of S e r v i c e i s not s u f f i c i e n t t o p r e s e r v e 
the mother's r i g h t s r e l a t i n g t o s e r v i c e , a t t o r n e y 
r e s p e c t f u l l y r e q u e s t s the c o u r t t o a d v i s e so t h a t 
a p p r o p r i a t e f i l i n g s t o p r o t e c t the mother's r i g h t s 
can be f a c i l i t a t e d . A t t o r n e y f u r t h e r p r a y s f o r any 
o t h e r such a l t e r n a t i v e form of r e l i e f deemed 
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n e c e s s a r y and p r o p e r i n o r d e r t o e f f e c t u a t e a f a i r 
and e q u i t a b l e outcome i n t h i s cause." 

N o t i c e of the t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s p e t i t i o n was 

p u b l i s h e d i n The H u n t s v i l l e Times f o r f o u r c o n s e c u t i v e weeks 

b e g i n n i n g on May 4, 2012. On June 20, 2012, the mother's 

c o u n s e l f i l e d an o b j e c t i o n t o DHR's Fe b r u a r y 27, 2012, motion 

f o r s e r v i c e by p u b l i c a t i o n . 

The t e r m i n a t i o n a c t i o n was t r i e d on June 25, 2012. The 

mother p e r s o n a l l y appeared, a l o n g w i t h her a p p o i n t e d c o u n s e l . 

In response t o the j u v e n i l e c o u r t ' s i n q u i r y as t o whether 

t h e r e were any p r e l i m i n a r y m a t t e r s t o be addressed, the 

mother's a t t o r n e y moved t o s t r i k e the c o u r t r e p o r t s t h a t would 

be o f f e r e d by DHR, moved t o s t r i k e the f a c t u a l averments i n an 

e a r l i e r motion f i l e d by DHR, and moved the j u v e n i l e - c o u r t 

judge t o r ecuse h e r s e l f . C ounsel then renewed h i s o b j e c t i o n 

t o the a f f i d a v i t i n s u p p o r t of the motion f o r s e r v i c e by 

p u b l i c a t i o n , a s s e r t i n g t h a t the a f f i d a v i t had f a i l e d t o s e t 

out any f a c t s i n d i c a t i n g t h a t the mother was a v o i d i n g s e r v i c e 

and s t a t i n g t h a t the mother d i d "not waive s e r v i c e by the 

p r o p e r method as s e t out i n [Rule] 4.3[, A l a . R. C i v . P . ] . " 

The j u v e n i l e c o u r t d e n i e d a l l the mother's motions and, w i t h 

r e s p e c t t o the l a s t motion, s t a t e d t h a t any d e f e c t s i n s e r v i c e 

4 



2111147 

were cu r e d by the mother's presence a t t r i a l . The mother d i d 

not t e s t i f y or p r e s e n t any w i t n e s s e s or o t h e r e v i d e n c e . The 

mother's c o u n s e l cross-examined DHR's w i t n e s s and moved f o r a 

" d i r e c t e d v e r d i c t " a t the c l o s e of the e v i d e n c e . 2 The 

j u v e n i l e c o u r t d e n i e d t h a t motion and, a t the c o n c l u s i o n of 

the t r i a l , announced i t s r u l i n g from the bench: 

"The c o u r t h a v i n g found the f o u r c h i l d r e n t h a t are 
the s u b j e c t o f t h i s p r o c e e d i n g t o be dependent 
c h i l d r e n , the c o u r t hereby g r a n t s c u s t o d y t o the 
Alabama Department of Human Resources and the S t a t e 
of Alabama f o r purpose of a d o p t i v e placement." 

The j u v e n i l e c o u r t m e m o r i a l i z e d i t s r u l i n g i n judgments 

e n t e r e d i n f a v o r of DHR on August 9, 2012, i n each case. The 

mother f i l e d a t i m e l y n o t i c e of a p p e a l t o t h i s c o u r t on August 

22, 2012. The j u v e n i l e c o u r t c e r t i f i e d the r e c o r d as adequate 

p u r s u a n t t o Rule 28(A), A l a . R. Juv. P. 

S e c t i o n § 12-15-318, A l a . Code 1975, r a t h e r than Rule 

4.3, A l a . R. C i v . P., governs the procedure f o r s e r v i c e by 

p u b l i c a t i o n i n a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s case. See 

L.K. v. Lee Cnty. Dep't of Human Res., 64 So. 3d 1112, 1114 

(A l a . C i v . App. 2010). S e c t i o n 12-15-318 p r o v i d e s : 

2Because t h i s a c t i o n was t r i e d b e f o r e the c o u r t w i t h o u t 
a j u r y , the motion i s p r o p e r l y c o n s i d e r e d one f o r a judgment 
on p a r t i a l f i n d i n g s , p u r s u a n t t o Rule 5 2 ( c ) , A l a . R. C i v . P., 
and Rule 1 ( a ) , A l a . R. Juv. P. 
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"(a) Except as o t h e r w i s e p r o v i d e d by the Alabama 
Rules of J u v e n i l e Procedure and t h i s s e c t i o n , 
s e r v i c e of p r o c e s s o f t e r m i n a t i o n of p a r e n t a l r i g h t s 
a c t i o n s s h a l l be made i n accordance w i t h the Alabama 
Rules of C i v i l P rocedure. 

"(b) I f s e r v i c e o f p r o c e s s has not been 
completed w i t h i n 90 days of the f i l i n g of the 
t e r m i n a t i o n of p a r e n t a l r i g h t s p e t i t i o n , the 
p e t i t i o n e r s h a l l r e q u e s t s e r v i c e by p u b l i c a t i o n . 

"(c) S e r v i c e o f p r o c e s s by p u b l i c a t i o n may not 
be o r d e r e d by the j u v e n i l e c o u r t u n l e s s the 
f o l l o w i n g c o n d i t i o n s are met: 

"(1) The c h i l d who i s the s u b j e c t of 
the p r o c e e d i n g s was abandoned i n the s t a t e . 

"(2) The s t a t e or p r i v a t e department 
or agency h a v i n g c u s t o d y o f the c h i l d has 
e s t a b l i s h e d , by evi d e n c e p r e s e n t e d t o the 
j u v e n i l e c o u r t , t h a t the absent p a r e n t or 
p a r e n t s are a v o i d i n g s e r v i c e of p r o c e s s or 
t h e i r whereabouts are unknown and cannot be 
a s c e r t a i n e d w i t h r e a s o n a b l e d i l i g e n c e . 

"(d) S e r v i c e s h a l l be made by p u b l i c a t i o n i n a 
newspaper of g e n e r a l c i r c u l a t i o n i n the county of 
the j u v e n i l e c o u r t h a v i n g j u r i s d i c t i o n and i n the 
county o f the l a s t known address o f the p a r e n t or 
p a r e n t s of the abandoned c h i l d , a t l e a s t once a week 
f o r f o u r c o n s e c u t i v e weeks." 

Savage's a f f i d a v i t d i d not a l l e g e t h a t the c h i l d r e n had been 

abandoned i n the s t a t e . Nor does the r e c o r d demonstrate t h a t 

the j u v e n i l e c o u r t , b e f o r e i t o r d e r e d s e r v i c e by p u b l i c a t i o n , 

was p r e s e n t e d w i t h any ev i d e n c e i n d i c a t i n g t h a t the c h i l d r e n 

had been abandoned, t h a t the mother was a v o i d i n g s e r v i c e , or 
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t h a t DHR had used r e a s o n a b l e d i l i g e n c e t o a s c e r t a i n the 

mother's whereabouts. 

" S e c t i o n 12-15-318(c) c l e a r l y p r o v i d e s t h a t two 
c o n d i t i o n s must be s a t i s f i e d i n o r d e r f o r a j u v e n i l e 
c o u r t t o g r a n t a motion t o s e r v e a p a r e n t by 
p u b l i c a t i o n i n a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s 
case. F i r s t , the j u v e n i l e c o u r t must f i n d t h a t the 
c h i l d has been abandoned i n t h i s s t a t e . Second, the 
j u v e n i l e c o u r t must f i n d , based on e v i d e n c e 
p r e s e n t e d t o i t by DHR or by any o t h e r person h a v i n g 
l e g a l c ustody of the abandoned c h i l d , ' t h a t the 
absent p a r e n t or p a r e n t s are a v o i d i n g s e r v i c e of 
p r o c e s s or t h e i r whereabouts are unknown and cannot 
be a s c e r t a i n e d w i t h r e a s o n a b l e d i l i g e n c e . ' § 
1 2 - 1 5 - 3 1 8 ( c ) ( 2 ) . I f those c o n d i t i o n s are met, the 
j u v e n i l e c o u r t can then o r d e r s e r v i c e by p u b l i c a t i o n 
as s e t out i n § 12-15-318(d)." 

L.K., 64 So. 3d a t 1114-15. 

On March 21, 2012, the mother's a p p o i n t e d c o u n s e l f i l e d 

a n o t i c e of appearance. In Simmons v. Simmons, 99 So. 3d 316, 

320 ( A l a . C i v . App. 2011), t h i s c o u r t h e l d t h a t "[an 

a t t o r n e y ' s ] f i l i n g a n o t i c e of appearance on b e h a l f of [ h i s or 

her c l i e n t ] c o n s t i t u t e [ s ] a w a i v e r of s e r v i c e of p r o c e s s by 

[the c l i e n t ] . " On March 28, 2012, the mother's c o u n s e l 

attempted t o "amend" the n o t i c e of appearance t o disavow any 

w a i v e r of s e r v i c e of p r o c e s s , but a n o t i c e of appearance i s 

not a " p l e a d i n g , " see Rule 7 ( a ) , A l a . R. C i v . P., t o which the 

e x c e p t i o n t o w a i v e r of the defense o f i n s u f f i c i e n c y of s e r v i c e 
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of p r o c e s s o u t l i n e d i n Rule 1 2 ( h ) ( 1 ) , A l a . R. C i v . P., f o r 

"amended p l e a d i n g s " i s a p p l i c a b l e . Cf. D.M.T.J.W.D. v. Lee 

Cnty. Dep't of Human Res., [Ms. 2110795, October 26, 2012] 

So. 3d , ( A l a . C i v . App. 2012) ( h o l d i n g t h a t mother 

" d i d not waive the defense o f l a c k of p e r s o n a l j u r i s d i c t i o n by 

f a i l i n g t o r a i s e i t i n her f i r s t r e s p o n s i v e p l e a d i n g , i . e . , 

her answer t o DHR's ... p e t i t i o n t o t e r m i n a t e her p a r e n t a l 

r i g h t s " because "the mother sought l e a v e t o amend her answer 

to i n c l u d e the defense o f l a c k o f p e r s o n a l j u r i s d i c t i o n , ... 

DHR d i d not o b j e c t t o t h a t motion, and ... the j u v e n i l e c o u r t 

a l l o w e d the mother t o amend her answer"). 

F i n a l l y , even assuming t h a t c o u n s e l ' s n o t i c e of 

appearance c o u l d be amended t o disavow the p r e v i o u s w a i v e r of 

s e r v i c e , the mother waived the defense o f l a c k o f p e r s o n a l 

j u r i s d i c t i o n when she appeared w i t h her c o u n s e l a t the 

t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s t r i a l on June 25, 2012, and 

p a r t i c i p a t e d i n the t r i a l p r o c e e d i n g s by moving t o s t r i k e 

c e r t a i n e v i d e n c e , by c r o s s - e x a m i n i n g DHR's w i t n e s s , and by 

moving f o r a judgment on p a r t i a l f i n d i n g s . See supra note 2. 

" ' [ I ] f a defendant i n t e n d s t o r e l y on want of j u r i s d i c t i o n 

over h i s pers o n , he must appear, i f a t a l l , f o r the s o l e 
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purpose of o b j e c t i n g t o the j u r i s d i c t i o n of the c o u r t . An 

appearance f o r any o t h e r purpose i s u s u a l l y c o n s i d e r e d 

g e n e r a l . ' " R.M. v. Elmore Cnty. Dep't of Human Res., 75 So. 

3d 1195, 1200 ( A l a . C i v . App. 2011) ( q u o t i n g Persons v.  

Summers, 274 A l a . 673, 681, 151 So. 2d 210, 215 (1963)) 

(emphasis added). 

The j u v e n i l e c o u r t p r o p e r l y e x e r c i s e d p e r s o n a l 

j u r i s d i c t i o n over C.M. I t s judgments are a f f i r m e d . 

AFFIRMED. 

Thomas and Donaldson, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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