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J e a n e t t e R. (Wicks) Jackson appeals from a judgment of 

the C o l b e r t C i r c u i t C ourt e n t e r e d on a j u r y v e r d i c t i n f a v o r 

of J e f f e r y R. Wicks on h i s c o n v e r s i o n c l a i m . Wicks c r o s s -

a p p eals from a judgment of the t r i a l c o u r t d i s m i s s i n g h i s 

s h a r e h o l d e r - d e r i v a t i v e c l a i m a g a i n s t Jackson on b e h a l f of The 

Cash S t o r e , I n c . ("The Cash S t o r e " ) . We r e v e r s e the judgment 

i n f a v o r of Wicks on h i s c o n v e r s i o n c l a i m , and we r e v e r s e the 

judgment d i s m i s s i n g Wicks's s h a r e h o l d e r - d e r i v a t i v e c l a i m and 

remand the cause w i t h i n s t r u c t i o n s t o conduct a new t r i a l 

r e g a r d i n g t h a t c l a i m . 

P r o c e d u r a l H i s t o r y 

On December 26, 2007, Wicks f i l e d a c o m p l a i n t l i s t i n g 

J ackson and F o s t e r & F o s t e r , C.P.A., as defendants and 

a l l e g i n g c l a i m s of f r a u d , n e g l i g e n c e , c o n v e r s i o n , c o n s p i r a c y 

t o d e f r a u d , b r e a c h of f i d u c i a r y duty, and the t o r t of outr a g e . 

J a c k s o n answered the c o m p l a i n t , g e n e r a l l y denying the 

a l l e g a t i o n s . F o s t e r & F o s t e r , C.P.A., f i l e d a motion t o 

d i s m i s s the c o m p l a i n t . On J u l y 24, 2008, Wicks f i l e d an 

amended c o m p l a i n t a s s e r t i n g , i n a d d i t i o n t o the c l a i m s 

a s s e r t e d i n the o r i g i n a l c o m p l a i n t , a s h a r e h o l d e r - d e r i v a t i v e 

c l a i m on b e h a l f of The Cash S t o r e . The amended c o m p l a i n t was 
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not v e r i f i e d . F o s t e r & F o s t e r , C.P.A., and Jackson answered 

the amended c o m p l a i n t . Subsequently, Wicks f i l e d a motion t o 

d i s m i s s F o s t e r and F o s t e r , C.P.A., from the a c t i o n p u r s u a n t t o 

Rule 4 1 ( a ) , A l a . R. C i v . P., which the t r i a l c o u r t g r a n t e d on 

March 12, 2009. Thus, the o n l y r e m a i n i n g defendant was 

Jackson. 

On November 7-10, 2011, the t r i a l c o u r t conducted a j u r y 

t r i a l i n which the j u r y was p r e s e n t e d t e s t i m o n y and 

documentary e v i d e n c e . On November 10, 2011, Jackson f i l e d a 

motion t o d i s m i s s Wicks's s h a r e h o l d e r - d e r i v a t i v e c l a i m 

p u r s u a n t t o Rule 4 1 ( b ) , A l a . R. C i v . P., based on h i s f a i l u r e 

t o v e r i f y the amended c o m p l a i n t c o n t a i n i n g the c l a i m as 

mandated i n Rule 23.1, A l a . R. C i v . P.; she a l s o f i l e d a 

motion f o r a judgment as a ma t t e r of law on Wicks's c l a i m s . 

On November 10, 2011, the t r i a l c o u r t heard arguments of 

c o u n s e l r e g a r d i n g Jackson's motion t o d i s m i s s the s h a r e h o l d e r -

d e r i v a t i v e c l a i m and Jackson's motion f o r a judgment as a 

mat t e r of l a w ; the t r i a l c o u r t g r a n t e d her motion t o d i s m i s s 

the s h a r e h o l d e r - d e r i v a t i v e c l a i m over Wicks's o b j e c t i o n s . 1 

1A t r a n s c r i p t of the motion h e a r i n g i s not c o n t a i n e d i n 
the r e c o r d on a p p e a l . However, Wicks f i l e d a motion t o 
supplement the r e c o r d p u r s u a n t t o Rule 1 0 ( d ) , A l a . R. App. P., 
which the t r i a l c o u r t g r a n t e d , and, as a r e s u l t , the t r i a l 
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A d d i t i o n a l l y , the r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t 

charged the j u r y r e g a r d i n g o n l y the c o n v e r s i o n c l a i m ; t h u s , 

the r e c o r d s u p p o r t s the c o n c l u s i o n t h a t the t r i a l c o u r t 

g r a n t e d Jackson's motion f o r a judgment as a m a t t e r of law as 

t o a l l c l a i m s e x c e p t the c o n v e r s i o n c l a i m , which i t p r e s e n t e d 

t o the j u r y , and the s h a r e h o l d e r - d e r i v a t i v e c l a i m , which i t 

d i s m i s s e d . 

On November 10, 2011, the j u r y r e t u r n e d a v e r d i c t a g a i n s t 

Jackson on the c o n v e r s i o n c l a i m , awarding Wicks $192,000 i n 

compensatory damages and $20,000 i n p u n i t i v e damages. The 

t r i a l c o u r t e n t e r e d a judgment on the j u r y v e r d i c t t h a t same 

day. Jackson f i l e d a motion t o a l t e r , amend, or v a c a t e the 

judgment, which was d e n i e d by o p e r a t i o n of law p u r s u a n t t o 

Rule 59.1, A l a . R. C i v . P. Jackson f i l e d a t i m e l y n o t i c e of 

a p p e a l t o our supreme c o u r t . Wicks t i m e l y c r o s s - a p p e a l e d 

r e g a r d i n g the d i s m i s s a l of h i s s h a r e h o l d e r - d e r i v a t i v e c l a i m . 

Our supreme c o u r t t r a n s f e r r e d the a p peals t o t h i s c o u r t 

p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

F a c t u a l H i s t o r y 

c o u r t ' s o r d e r d i s m i s s i n g the s h a r e h o l d e r - d e r i v a t i v e c l a i m i s 
c o n t a i n e d i n the r e c o r d on a p p e a l . 
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The j u r y h e a r d t h r e e days o f t e s t i m o n y from the p a r t i e s 

and o t h e r w i t n e s s e s , i n c l u d i n g s e v e r a l e x p e r t w i t n e s s e s . The 

t e s t i m o n y r e v e a l e d the f o l l o w i n g . Judy B u l l i o n t e s t i f i e d t h a t 

she had owned The Cash S t o r e w i t h Jackson from A p r i l 27, 2005, 

u n t i l she s o l d her 500 s h a r e s , or 50% i n t e r e s t , i n The Cash 

S t o r e t o Wicks f o r $40,000 on January 20, 2006. She t e s t i f i e d 

t h a t The Cash S t o r e was a c h e c k - c a s h i n g and t i t l e - l o a n 

b u s i n e s s . She f u r t h e r t e s t i f i e d t h a t The Cash S t o r e was 

making money w h i l e she was a s h a r e h o l d e r and t h a t most l o a n s 

were p a i d o f f i n cash and t h a t the amount p a i d had t o be 

e n t e r e d i n t o the computer system t o be p r o p e r l y accounted f o r 

i n the c h e c k - c a s h i n g and t i t l e - l o a n b u s i n e s s . B u l l i o n 

t e s t i f i e d t h a t she had owned s e v e r a l o t h e r c h e c k - c a s h i n g and 

t i t l e - l o a n s t o r e s b e s i d e s The Cash S t o r e and t h a t , i n her 

e x p e r i e n c e , i t was customary t h a t 10%-15% o f the l o a n s are 

w r i t t e n o f f as u n c o l l e c t i b l e bad debt and t h a t , due t o a 

downturn i n the economy, the bad-debt number had i n c r e a s e d by 

about 5%; t h u s , she o p i n e d t h a t a t the time o f t r i a l about 

15%-20% o f l o a n s made i n a c h e c k - c a s h i n g and t i t l e - l o a n 

b u s i n e s s are not c o l l e c t e d and are w r i t t e n o f f as bad debt. 

She f u r t h e r t e s t i f i e d t h a t she had had concerns about how the 
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money was b e i n g spent a t The Cash S t o r e when she was a 

s h a r e h o l d e r but t h a t she had not r a i s e d those concerns t o 

Jackson because, she s a i d , she was t r y i n g t o a v o i d any 

p o s s i b l e t r o u b l e . However, she l a t e r t e s t i f i e d t h a t she had 

f i l e d a l a w s u i t a g a i n s t The Cash S t o r e and t h a t t h a t a c t i o n 

had been s e t t l e d . 

S h e l b y Dodd, an a c c o u n t a n t , t e s t i f i e d t h a t she works a t 

Tax Mart and t h a t she had p r e p a r e d the c o r p o r a t e t a x r e t u r n s 

f o r The Cash S t o r e f o r 2007, 2008, 2009, and 2010. She 

t e s t i f i e d t h a t she had not p r e p a r e d a c o r p o r a t e t a x r e t u r n f o r 

any c o r p o r a t e e n t i t y u n t i l Jackson r e q u e s t e d t h a t she p r e p a r e 

the f i r s t c o r p o r a t e t a x r e t u r n f o r The Cash S t o r e but t h a t she 

had p r e p a r e d numerous i n d i v i d u a l t a x r e t u r n s over the y e a rs 

t h a t she had been an a c c o u n t a n t . She t e s t i f i e d t h a t The Cash 

S t o r e i s a Subchapter S c o r p o r a t i o n , which means t h a t each 

s h a r e h o l d e r s h o u l d be p r e p a r e d a Schedule K-1 document ("K-1 

document") based upon t h e i r shares of the Subchapter S 

c o r p o r a t i o n because, due t o the t a x s t a t u s of a Subchapter S 

c o r p o r a t i o n , each s h a r e h o l d e r must d e c l a r e t h e i r p o r t i o n of 

the c o r p o r a t e income as t h e i r p e r s o n a l income on t h e i r 

i n d i v i d u a l income-tax r e t u r n . Dodd t e s t i f i e d t h a t she had 
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p r e p a r e d The Cash S t o r e ' s t a x r e t u r n s based on numbers t h a t 

Jackson had p r o v i d e d t o her and t h a t she had not seen any 

documents t o v e r i f y the numbers she had been p r e s e n t e d by 

Jackson. She f u r t h e r t e s t i f i e d t h a t , f o r the years t h a t she 

had p r e p a r e d The Cash S t o r e ' s t a x r e t u r n s , Jackson had 

i n s t r u c t e d her t o i s s u e o n l y one K-1 document t o Jackson, 

i n d i c a t i n g t h a t Jackson owned 100% of the shares of The Cash 

S t o r e , and t h a t she had i s s u e d one K-1 document because, she 

s a i d , Tax Mart " u s u a l l y d o [ e s ] what the c l i e n t s a y s . " 

A d d i t i o n a l l y , Dodd's t e s t i m o n y r e v e a l e d the f o l l o w i n g : t h a t 

the 2007 c o r p o r a t e t a x r e t u r n f o r The Cash S t o r e l i s t e d 

$89,789 as the b u s i n e s s ' s g r o s s r e c e i p t s , or t o t a l income, but 

t h a t a f t e r d e d u c t i o n s the o r d i n a r y b u s i n e s s income or p r o f i t s 

of The Cash S t o r e was $23, 992; t h a t the 2008 c o r p o r a t e t a x 

r e t u r n l i s t e d $83,277 as the g r o s s r e c e i p t s , or t o t a l income, 

but t h a t a f t e r d e d u c t i o n s the o r d i n a r y b u s i n e s s income or 

p r o f i t s of The Cash S t o r e was $23,673; t h a t the 2009 c o r p o r a t e 

t a x r e t u r n l i s t e d $68,444 as the g r o s s r e c e i p t s , or t o t a l 

income, but t h a t a f t e r d e d u c t i o n s the o r d i n a r y b u s i n e s s income 

or p r o f i t s of The Cash S t o r e was $226; t h a t the 2010 c o r p o r a t e 

t a x r e t u r n l i s t e d $72,500 as the g r o s s r e c e i p t s , or t o t a l 
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income, but t h a t a f t e r d e d u c t i o n s the o r d i n a r y b u s i n e s s income 

or p r o f i t s of The Cash S t o r e was $732. She f u r t h e r t e s t i f i e d 

t h a t Wicks was never i s s u e d a K-1 document f o r the y e a r s 2007 

through 2010 f o r which Tax Mart had p r e p a r e d the c o r p o r a t e t a x 

r e t u r n s f o r The Cash S t o r e . 

Tim L e i g h , a c e r t i f i e d p u b l i c a c c o u n t a n t , t e s t i f i e d t h a t 

he had been an a c c o u n t a n t s i n c e 1973 and t h a t he works a t 

L e i g h , K i n g , and A s s o c i a t e s i n S h e f f i e l d . He t e s t i f i e d t h a t , 

i n a s e p a r a t e a c t i o n , the t r i a l c o u r t had r e q u e s t e d t h a t he 

r e v i e w The Cash S t o r e ' s f i n a n c i a l r e c o r d s f o r 2006 t o e s t i m a t e 

the v a l u e of the b u s i n e s s . He t e s t i f i e d t h a t , a f t e r l o o k i n g 

a t a l l the f i n a n c i a l r e c o r d s from 2006, he had d e termined t h a t 

the bad debt f o r 2006 was o v e r s t a t e d i n the amount of $66,993. 

He t e s t i f i e d t h a t o v e r s t a t i n g the bad debt of the c o r p o r a t i o n 

had r e s u l t e d i n u n d e r s t a t e d p r o f i t s . He t e s t i f i e d t h a t The 

Cash S t o r e ' s bad debts t h a t were c l a i m e d i n 2006 were w e l l 

above the 25% mark t h a t he f i g u r e d would be c o r r e c t . He a l s o 

s t a t e d t h a t the amount of bad debt c l a i m e d , as w e l l as the 

e x i s t e n c e of p e r s o n a l l o a n s t o b o t h J a c k s o n and Wicks, had 

r a i s e d r e d f l a g s i n h i s mind w h i l e r e v i e w i n g the f i n a n c i a l 

documents. 
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Mike Tucker, a c e r t i f i e d p u b l i c a c c o u n t a n t , t e s t i f i e d 

t h a t he works f o r B o r e l a n d and B e n e f i e l d and t h a t he p r e p a r e s 

c o r p o r a t e t a x r e t u r n s . He t e s t i f i e d t h a t he had r e v i e w e d The 

Cash S t o r e ' s c o r p o r a t e t a x r e t u r n s from 2006 through 2010 and 

i t s i n t e r n a l f i n a n c i a l documents p r e p a r e d by i t s computer 

s o f t w a r e f o r 2006 through 2010. He o p i n e d t h a t , based on h i s 

r e v i e w of the f i n a n c i a l documents, The Cash S t o r e had 

u n d e r s t a t e d i t s p r o f i t s because i t had o v e r s t a t e d i t s bad 

debts and i t s expenses. He t e s t i f i e d t h a t g r o s s r e c e i p t s on 

a c o r p o r a t e t a x r e t u r n s h o u l d be a l l r e c e i p t s f o r the company, 

w i t h o u t t a k i n g any d e d u c t i o n s . He e x p l a i n e d t h a t the 2009 

c o r p o r a t e t a x r e t u r n showed t o t a l income as $68,444 but t h a t 

the i n t e r n a l f i n a n c i a l documents f o r 2009 i n d i c a t e d t h a t the 

t o t a l c h e c k - c a s h i n g - l o a n i n t e r e s t was $108,576.79 and t h a t the 

t o t a l t i t l e - l o a n i n t e r e s t was $91,375.46, f o r a t o t a l of 

$199,952.25 i n i n t e r e s t income. He t e s t i f i e d t h a t the 

$199,952.25 f i g u r e s h o u l d have appeared on l i n e 1 of the 

c o r p o r a t e t a x r e t u r n as opposed t o the $68,444 f i g u r e t h a t 

J a c k s o n had used because, he opined, the lower f i g u r e a l r e a d y 

accounted f o r d e d u c t i o n s such as w r i t e - o f f s i n the amount of 

$1,400 and m i s c e l l a n e o u s r e c e i p t s i n the amount of $93,803.86 
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f o r the t i t l e - l o a n b u s i n e s s and w r i t e - o f f s i n the amount of 

$55,108 and m i s c e l l a n e o u s r e c e i p t s i n the amount of $18,772.86 

f o r the c h e c k - c a s h i n g b u s i n e s s . He o p i n e d t h a t i t was 

improper t o take any d e d u c t i o n s from the gross-income l i n e on 

the c o r p o r a t e t a x r e t u r n . He f u r t h e r o p i n e d t h a t d o i n g the 

a c c o u n t i n g i n the manner t h a t The Cash S t o r e had i n 2009 had 

r e s u l t e d i n u n d e r r e p o r t i n g the c o r p o r a t i o n ' s income and t h a t 

The Cash S t o r e had c o n s i s t e n t l y u n d e r r e p o r t e d i t s income f o r 

the y e a r s 2006 through 2010. He c o m p i l e d a document, 

P l a i n t i f f ' s e x h i b i t 27, which was e n t e r e d i n t o e v i d e n c e , t h a t 

demonstrated the d i f f e r e n c e between what was r e p o r t e d as g r o s s 

income on the c o r p o r a t e t a x r e t u r n s and what was r e p o r t e d as 

the i n t e r e s t income on the c o r p o r a t i o n ' s i n t e r n a l f i n a n c i a l 

summary s h e e t s . P l a i n t i f f ' s e x h i b i t 27 i n d i c a t e d t h a t the 

c o r p o r a t i o n had u n d e r r e p o r t e d i t s income by $12,831.36 i n 

2006, by $150,037.46 i n 2007, by $154,984.84 i n 2008, and by 

$131,508.25 i n 2009. 

Wicks t e s t i f i e d t h a t he had worked f o r the S h e f f i e l d F i r e 

Department f o r 24 y e a r s and t h a t he had m a r r i e d J a c k s o n i n 

2005. He t e s t i f i e d t h a t the p a r t i e s had s e p a r a t e d i n 2006 

b e f o r e h i s purchase of 500 s h a r e s , or a 50% i n t e r e s t , i n The 
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Cash S t o r e . He t e s t i f i e d t h a t he had b e l i e v e d t h a t the 

purchase of a 50% ownership i n t e r e s t i n The Cash S t o r e was a 

good investment a t t h a t t i m e , t h a t F o s t e r & F o s t e r had done 

the a c c o u n t i n g f o r The Cash S t o r e i n 2006, and t h a t , d u r i n g 

t h a t f i s c a l y e a r , he had r e c e i v e d monthly statements r e g a r d i n g 

The Cash S t o r e . He f u r t h e r t e s t i f i e d t h a t he had not r e c e i v e d 

any d i s t r i b u t i o n s i n 2006 or any o t h e r y e a r s i n c e he had 

p u r c h a s e d the 500 s h a r e s . He t e s t i f i e d t h a t J a c k s o n and he 

had t r i e d t o r e c o n c i l e i n 2006 and t h a t t h e y had t aken a t r i p 

t o the Smokey Mountains. He t e s t i f i e d t h a t he was unaware 

t h a t any money from The Cash S t o r e had been used t o f i n a n c e 

t h a t t r i p t o the Smokey Mountains or any o t h e r m a r i t a l 

expenses. He t e s t i f i e d t h a t he d i d not t a k e p e r s o n a l l o a n s 

from The Cash S t o r e but t h a t he had endorsed one check i n the 

amount of $5,000 a t J a c k s o n ' s r e q u e s t . He t e s t i f i e d t h a t he 

was not making any c l a i m f o r J a c k s o n ' s s a l a r y p a i d by The 

Cash S t o r e , t h a t The Cash S t o r e p a i d too much i n r e n t t o 

J a c k s o n , or t h a t he s h o u l d have r e c e i v e d a s a l a r y from The 

Cash S t o r e but t h a t he wants o n l y h i s share of the money t h a t 

The Cash S t o r e had d i s t r i b u t e d s i n c e J a n u a r y 2006, based on 

h i s 50% ownership i n t e r e s t . Wicks t e s t i f i e d t h a t J a c k s o n had 
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purchased numerous p r o p e r t i e s s i n c e J a n u a r y 2006 and t h a t he 

was unsure of how she had p a i d f o r those p r o p e r t i e s . 

J a c k s o n t e s t i f i e d t h a t she had purchased s e v e r a l 

p r o p e r t i e s s i n c e J a n u a r y 2006. She t e s t i f i e d t h a t she had not 

used income from The Cash S t o r e t o buy any of the p r o p e r t i e s 

but t h a t she c o u l d not r e c a l l how she had purchased a l l the 

p r o p e r t i e s because, she s a i d , she had " s h i f t e d money" and 

" s h i f t e d p r o p e r t y . " 

S p e c i f i c a l l y , she t e s t i f i e d t h a t she had purchased the 

f o l l o w i n g p i e c e s of r e a l p r o p e r t y . J a c k s o n t e s t i f i e d t h a t she 

had purchased p r o p e r t y l o c a t e d a t 100 R i v e r v i e w i n June 2006 

w i t h her mother and t h a t the p r o p e r t y had been p u r c h a s e d f o r 

$50,000 i n cash. She t e s t i f i e d t h a t she had purchased 

p r o p e r t y l o c a t e d a t B l u f f v i e w #10 i n December 2006 w i t h her 

daughter, t h a t the p r o p e r t y had been purchased f o r $66,000, 

and t h a t her daughter had p a i d $26,000 i n cash and e x e c u t e d a 

mortgage i n the amount of $40,000, which was r e l e a s e d i n 

September 2007, a nine-month p e r i o d . She t e s t i f i e d t h a t she 

had purchased p r o p e r t y l o c a t e d a t L o t 1 Rivermont i n J a n u a r y 

2007 by h e r s e l f and t h a t the p r o p e r t y had been p u r c h a s e d f o r 

$23,000 i n cash. Jackson t e s t i f i e d t h a t she had p u r c h a s e d 
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p r o p e r t y l o c a t e d a t l o t s 97 through 100 i n Wildwood E s t a t e s i n 

June 2007 by h e r s e l f and t h a t the p r o p e r t y had been purchased 

f o r $37,000 i n cash. She t e s t i f i e d t h a t she had purchased 

p r o p e r t y l o c a t e d a t 4235 Waterloo Road i n May 2008 by h e r s e l f 

and t h a t the p r o p e r t y had been purchased f o r $198,000 i n cash. 

She f u r t h e r t e s t i f i e d t h a t she had s o l d the p r o p e r t y l o c a t e d 

a t 4235 W a t e r l o o Road i n May 2008 f o r $207,000 and t h a t she 

had p l a c e d t h a t amount of money i n t o a c e r t i f i c a t e of d e p o s i t . 

Jackson t e s t i f i e d t h a t she had purchased p r o p e r t y l o c a t e d a t 

2211 Woodward Avenue i n F e b r u a r y 2009 by h e r s e l f and t h a t the 

p r o p e r t y had been purchased f o r $123,000, w i t h $81,000 of the 

purchase p r i c e h a v i n g been f i n a n c e d through a note s e c u r e d by 

a mortgage on the p r o p e r t y . She f u r t h e r t e s t i f i e d t h a t The 

Cash S t o r e i s c u r r e n t l y l o c a t e d a t the p r o p e r t y l o c a t e d a t 

2211 Woodward Avenue and t h a t The Cash S t o r e pays r e n t t o her. 

She t e s t i f i e d t h a t she had p u r c h a s e d p r o p e r t y l o c a t e d a t 114 

Stormy D r i v e i n September 2009 by h e r s e l f and t h a t the 

p r o p e r t y had been purchased by t r a d i n g her house on C o l o r a d o 

Avenue t h a t she had purchased b e f o r e 2006 w i t h the s e l l e r of 

the Stormy D r i v e p r o p e r t y and p a y i n g the d i f f e r e n c e between 

the v a l u e of the Stormy D r i v e p r o p e r t y and the C o l o r a d o Avenue 
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p r o p e r t y . She t e s t i f i e d t h a t she had " p a i d " $252,000 i n 

p r o p e r t y and cash t o purchase the Stormy D r i v e p r o p e r t y and 

t h a t t h e r e was no mortgage on t h a t p r o p e r t y . Jackson 

t e s t i f i e d t h a t she had purchased p r o p e r t y l o c a t e d a t 308 Union 

Avenue i n M i s s i s s i p p i i n F e b r u a r y 2011 w i t h her mother and 

t h a t the p r o p e r t y had been purchased f o r $72,000 i n cash, 

which was a l l p a i d by her mother. Jackson t e s t i f i e d t h a t she 

had purchased p r o p e r t y l o c a t e d a t 708 C l a r k Avenue i n A p r i l 

2011 w i t h her mother and t h a t the p r o p e r t y had been purchased 

f o r $70,000 i n cash. 

When q u e s t i o n e d about where Jackson had r e c e i v e d the 

money t o purchase the numerous p r o p e r t i e s l i s t e d above, 

Jackson t e s t i f i e d t h a t her mother and daughter had purchased 

s e v e r a l of the p r o p e r t i e s a l t h o u g h her name was on the deeds. 

She f u r t h e r t e s t i f i e d t h a t she had r e c e i v e d $300,000 i n 

i n h e r i t a n c e from her f a t h e r and t h a t she had used her 

i n h e r i t a n c e a l o n g w i t h o t h e r money she had b e f o r e the p a r t i e s ' 

m a r r i a g e t o purchase the p r o p e r t i e s . She c o u l d not e x p l a i n 

why her bank statements d i d not r e f l e c t disbursement of the 

funds used t o purchase the p r o p e r t i e s . Jackson f u r t h e r 

t e s t i f i e d t h a t she was unsure of where her daughter had 
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r e c e i v e d the money t o purchase the p r o p e r t i e s but t h a t she had 

g i v e n her daughter money and t h a t her daughter earned $100,000 

per year as a bookkeeper. 

Jackson t e s t i f i e d t h a t her l i v i n g expenses i n 2006 were 

$16,000 and t h a t t h a t amount had i n c r e a s e d s i n c e t h a t t i m e . 

The documentary e v i d e n c e , a l o n g w i t h Dodd's t e s t i m o n y , 

i n d i c a t e d the f o l l o w i n g : t h a t Jackson's income i n 2007 

c o n s i s t e d of $7,500 i n s a l a r y from The Cash S t o r e and $7,454 

i n i n t e r e s t income, t h a t her income i n 2008 c o n s i s t e d of $0 i n 

s a l a r y from The Cash S t o r e and $2,368 i n i n t e r e s t income, t h a t 

her income i n 2009 c o n s i s t e d of $7,000 i n s a l a r y from The Cash 

S t o r e and $1,219 i n i n t e r e s t income, and t h a t her income i n 

2010 c o n s i s t e d of $14,000 i n s a l a r y from The Cash S t o r e and 

$1,025 i n i n t e r e s t income. Jackson t e s t i f i e d t h a t her mother 

had g i v e n her the funds t o b r i d g e the gap between her income 

and her l i v i n g expenses. 

Jackson t e s t i f i e d t h a t she r e p o r t e d the same numbers t o 

Dodd at Tax Mart t h a t she had p r e v i o u s l y r e p o r t e d t o F o s t e r 

and F o s t e r . She a l s o t e s t i f i e d t h a t she had never t o l d Dodd 

t h a t she was a 100% s h a r e h o l d e r i n The Cash S t o r e and not t o 

i s s u e Wicks a K-1 document. She t e s t i f i e d t h a t she had not 
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o v e r s t a t e d The Cash S t o r e ' s bad debts and u n d e r s t a t e d i t s 

e a r n i n g s . Jackson f u r t h e r t e s t i f i e d t h a t she had not used 

income from The Cash S t o r e f o r her p e r s o n a l expenses but t h a t 

she had l o a n e d the c o r p o r a t i o n funds and t h a t she had r e p a i d 

h e r s e l f f o r those l o a n s . 

Documentary e v i d e n c e i n d i c a t e d t h a t Jackson had w r i t t e n 

a check from The Cash S t o r e ' s account i n the amount of $4,000 

da t e d January 23, 2006, t o J e a n e t t e Rea Wicks f o r "payment on 

l o a n , " t h a t she had w r i t t e n a check i n the amount of $10,000 

da t e d F e b r u a r y 9, 2006, t o J e a n e t t e Rea Wicks f o r "payment on 

l o a n , " t h a t she had w r i t t e n check i n the amount of $10,000 

da t e d F e b r u a r y 17, 2006, t o J e a n e t t e Rea Wicks f o r "payment on 

l o a n , " and t h a t she had w r i t t e n check i n the amount of $5,000 

da t e d March 27, 2006, t o J e a n e t t e and J e f f Wicks f o r "payment 

on l o a n . " She t e s t i f i e d t h a t a l l the money r e p r e s e n t e d by 

those checks went i n t o her p e r s o n a l accounts because, she 

s a i d , she had l o a n e d The Cash S t o r e funds t o pay B u l l i o n t o 

s e t t l e a l a w s u i t a g a i n s t i t . 

D i s c u s s i o n  

A. Jackson's Appeal 
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I n a d d r e s s i n g Jackson's a p p e a l , which c h a l l e n g e s the j u r y 

v e r d i c t a g a i n s t Jackson on Wicks's c o n v e r s i o n c l a i m and i t s 

award of compensatory and p u n i t i v e damages, we a p p l y the 

f o l l o w i n g s t a n d a r d of r e v i e w : 

"In d i s c u s s i n g the s t a n d a r d of r e v i e w i n an 
a p p e a l from a judgment based on a j u r y v e r d i c t where 
the t r i a l c o u r t has d e n i e d a motion f o r a new t r i a l , 
t h i s Court has s t a t e d : 

" ' " J u r y v e r d i c t s are presumed c o r r e c t , 
and t h i s p resumption i s s t r e n g t h e n e d by the 
t r i a l c o u r t ' s d e n i a l of a motion f o r a new 
t r i a l . T h e r e f o r e , a judgment based on a 
j u r y v e r d i c t w i l l not be r e v e r s e d u n l e s s i t 
i s ' p l a i n l y and p a l p a b l y ' wrong."' 

"Ta n k s l e y v. Alabama Gas Corp., 568 So. 2d 731, 734 
( A l a . 1990) ( q u o t i n g Davis v. U l i n , 545 So. 2d 14, 
15 ( A l a . 1 9 8 9 ) ) . " 

P e t t y - F i t z m a u r i c e v. Steen, 871 So. 2d 771, 773 ( A l a . 2003). 

On a p p e a l , Jackson contends t h a t the t r i a l c o u r t ' s 

judgment on the j u r y ' s v e r d i c t a g a i n s t her on the c o n v e r s i o n 

c l a i m i s due t o be r e v e r s e d . She a s s e r t s f o u r s e p a r a t e 

arguments t a r g e t e d toward the a l l e g e d e r r o r i n e n t e r i n g a 

judgment on the j u r y ' s v e r d i c t . The arguments are as f o l l o w s : 

(1) Wicks c o u l d not m a i n t a i n a d i r e c t a c t i o n a g a i n s t Jackson 

f o r c o n v e r s i o n ; (2) the e v i d e n c e was i n s u f f i c i e n t t o s u p p o r t 

a c o n v e r s i o n c l a i m ; (3) the j u r y ' s damage award was 
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s p e c u l a t i v e ; and (4) the c l a i m was b a r r e d because i t s h o u l d 

have been r a i s e d i n the p a r t i e s ' d i v o r c e a c t i o n . We w i l l 

c o n s i d e r o n l y her argument r e g a r d i n g Wicks's i n a b i l i t y t o 

m a i n t a i n a d i r e c t a c t i o n under the f a c t s of t h i s case, and we 

p r e t e r m i t d i s c u s s i o n of the r e m a i n i n g arguments, because the 

r e s o l u t i o n of t h a t i s s u e i s d e t e r m i n a t i v e of the a p p e a l . See  

F a v o r i t e Mkt. S t o r e v. Waldrop, 924 So. 2d 719, 723 ( A l a . C i v . 

App. 2005) ( s t a t i n g t h a t t h i s c o u r t would p r e t e r m i t d i s c u s s i o n 

of f u r t h e r i s s u e s i n l i g h t of d i s p o s i t i v e n a t u r e of another 

i s s u e ) . 

J ackson argues t h a t the t r i a l c o u r t e r r e d i n s u b m i t t i n g 

Wicks's c o n v e r s i o n c l a i m t o the j u r y because, she says, Wicks 

l a c k e d s t a n d i n g t o m a i n t a i n a d i r e c t a c t i o n a g a i n s t her f o r 

her a l l e g e d c o n v e r s i o n of The Cash S t o r e ' s funds. I n s t e a d , 

she contends t h a t he c o u l d m a i n t a i n o n l y a s h a r e h o l d e r -

d e r i v a t i v e a c t i o n on b e h a l f of The Cash S t o r e f o r such a l l e g e d 

a c t i o n s . We agree. 

" ' I t i s w e l l s e t t l e d t h a t when i n d i v i d u a l damages 
sought t o be r e c o v e r e d by a p l a i n t i f f are i n c i d e n t a l 
t o h i s or her s t a t u s as a s t o c k h o l d e r i n a 
c o r p o r a t i o n , the c l a i m i s a d e r i v a t i v e one and must 
be brought on b e h a l f of the c o r p o r a t i o n . ' Pegram v.  
Hebding, 667 So. 2d 696, 702 ( A l a . 1995). ' I t i s 
o n l y when a s t o c k h o l d e r a l l e g e s t h a t c e r t a i n wrongs 
have been committed by the c o r p o r a t i o n as a d i r e c t 
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f r a u d upon him, and such wrongs do not a f f e c t o t h e r 
s t o c k h o l d e r s , t h a t one can m a i n t a i n a d i r e c t a c t i o n 
i n h i s i n d i v i d u a l name.' Green v. B r a d l e y C o n s t r . ,  
I n c . , 431 So. 2d 1226, 1229 ( A l a . 1983)." 

A l t r u s t F i n . S e r v s . , I n c . v. Adams, 76 So. 3d 228, 241 ( A l a . 

2011) 

Jackson c i t e s A l t r u s t , s u p r a , i n s u p p o r t of her argument. 

In A l t r u s t , our supreme c o u r t a n a l y z e d the d i f f e r e n c e s between 

a d i r e c t a c t i o n and a d e r i v a t i v e a c t i o n and s e v e r a l cases 

examining the i s s u e of s t a n d i n g r e g a r d i n g c l a i m s , b o t h d i r e c t 

and d e r i v a t i v e i n n a t u r e , a g a i n s t c o r p o r a t e e n t i t i e s t o 

conclude whether the p l a i n t i f f s c o u l d m a i n t a i n a d i r e c t a c t i o n 

a g a i n s t the d e f e n d a n t s . I d . a t 238-45. Our supreme c o u r t h e l d 

t h a t the p l a i n t i f f s c o u l d not m a i n t a i n a d i r e c t a c t i o n a g a i n s t 

the defendants because 

"the a l l e g e d mismanagement and wrongdoing of the 
A l t r u s t o f f i c e r s and d i r e c t o r s i s not unique t o 
the p l a i n t i f f s ; r a t h e r , i t i s s u f f e r e d e q u a l l y by 
a l l r e m a i n i n g e l i g i b l e s h a r e h o l d e r s i n A l t r u s t . 
Because the harm s u f f e r e d by the p l a i n t i f f s a l s o 
a f f e c t s a l l o t h e r r e m a i n i n g e l i g i b l e s h a r e h o l d e r s i n 
A l t r u s t , the p l a i n t i f f s do not have s t a n d i n g t o 
a s s e r t a d i r e c t a c t i o n . " 

A l t r u s t , 76 So. 3d a t 246 ( c i t i n g Green v. B r a d l e y C o n s t r . , 

I n c . , 431 So. 2d 1226 ( A l a . 1983)). 
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A l t h o u g h the f a c t s of the p r e s e n t case are 

d i s t i n g u i s h a b l e from A l t r u s t i n t h a t Jackson and Wicks were 

The Cash S t o r e ' s o n l y s h a r e h o l d e r s and, t h u s , the harm 

s u f f e r e d by Jackson's a l l e g e d c o n v e r s i o n of c o r p o r a t e funds 

was s u f f e r e d o n l y by Wicks and not by o t h e r s h a r e h o l d e r s , the 

a l l e g e d harm i s of the type t h a t must be a s s e r t e d i n a 

s h a r e h o l d e r - d e r i v a t i v e a c t i o n as opposed t o a d i r e c t a c t i o n . 

In Green v. B r a d l e y C o n s t r u c t i o n , I n c . , 431 So. 2d 1226 ( A l a . 

1983), which A l t r u s t r e l i e d upon, our supreme c o u r t noted t h a t 

the a l l e g e d f r a u d u l e n t c o n v e r s i o n of c o r p o r a t e a s s e t s i s a 

s h a r e h o l d e r - d e r i v a t i v e a c t i o n because the a l l e g a t i o n s , i f 

proven, would r e q u i r e the a l l e g e d c o n v e r t e d funds t o be 

r e t u r n e d t o the c o r p o r a t i o n and t h a t type of harm impacts a l l 

s h a r e h o l d e r s of the c o r p o r a t i o n . S p e c i f i c a l l y , i n Green, our 

supreme c o u r t s t a t e d : 

"Green's c o m p l a i n t a l l e g e s f r a u d u l e n t c o n v e r s i o n s of 
c o r p o r a t e a s s e t s , which, i f the a l l e g a t i o n s are 
t r u e , would by law have t o be r e t u r n e d t o the 
c o r p o r a t i o n , as the a s s e t s are not s o l e l y Green's 
but b e l o n g t o the c o r p o r a t i o n . As noted i n 19 Am. 
J u r . 2d, C o r p o r a t i o n s § 534 (1979): 

"'An a c t i o n brought by a s t o c k h o l d e r t o 
r e c o v e r a s s e t s f o r the c o r p o r a t i o n or t o 
p r e v e n t a d i s s i p a t i o n of c o r p o r a t e a s s e t s 
i s d e r i v a t i v e i n n a t u r e . S t o c k h o l d e r s as 
such may not m a i n t a i n a c t i o n s t o r e c o v e r 
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p o s s e s s i o n of c o r p o r a t e p r o p e r t y . Thus, a 
s t o c k h o l d e r may not b r i n g an a c t i o n i n h i s  
own name f o r an a l l e g e d f r a u d u l e n t t r a n s f e r  
of c o r p o r a t e p r o p e r t y t o another  
s t o c k h o l d e r ; such a s u i t must be by or i n  
b e h a l f of the c o r p o r a t i o n . ' (Emphasis added 
[ i n G r e e n ] . ) " 

I d . a t 1229. L i k e the f r a u d u l e n t - t r a n s f e r c l a i m i n Green, 

Wicks's c o n v e r s i o n c l a i m a l l e g e d t h a t Jackson had f r a u d u l e n t l y 

c o n v e r t e d c o r p o r a t e a s s e t s . Thus, under the h o l d i n g s of our 

supreme c o u r t as d i s c u s s e d above, we conclude t h a t Wicks 

l a c k e d s t a n d i n g t o i n i t i a t e a d i r e c t a c t i o n a g a i n s t Jackson 

f o r her a l l e g e d c o n v e r s i o n of c o r p o r a t e a s s e t s and t h a t such 

an a l l e g a t i o n must be brought as a s h a r e h o l d e r - d e r i v a t i v e 

a c t i o n . T h e r e f o r e , we r e v e r s e the judgment e n t e r e d on the 

j u r y ' s v e r d i c t and remand the cause t o the t r i a l c o u r t f o r i t 

t o v a c a t e t h a t judgment. 

B. Wicks's C r o s s - A p p e a l 

In h i s c r o s s - a p p e a l , Wicks contends t h a t the t r i a l c o u r t 

e r r e d by d i s m i s s i n g h i s s h a r e h o l d e r - d e r i v a t i v e c l a i m p u r s u a n t 

t o Rule 41 (b) " a f t e r f o u r y e a rs of l i t i g a t i o n , t h r e e days of 

t r i a l , and a f t e r r e s t i n g [the defense's] case," based on 

Wicks's f a i l u r e t o v e r i f y the amended c o m p l a i n t adding t h a t 

c l a i m as r e q u i r e d by Rule 23.1. We agree. 
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Wicks f i r s t argues t h a t the t r i a l c o u r t e r r e d t o r e v e r s a l 

i n d i s m i s s i n g h i s s h a r e h o l d e r - d e r i v a t i v e c l a i m p u r s u a n t t o 

Rule 41(b) because, he a s s e r t s , Rule 41(b) i s i n a p p l i c a b l e t o 

d i s m i s s a c l a i m i n a j u r y case. S p e c i f i c a l l y , he contends 

t h a t the Committee Comments t o Rule 41 u n e q u i v o c a l l y i n d i c a t e 

t h a t Rule 41(b) governs the i n v o l u n t a r y d i s m i s s a l of a c t i o n s 

i n o n l y n o n j u r y c a s e s . That r u l e p r o v i d e s , i n p e r t i n e n t p a r t : 

"For f a i l u r e of the p l a i n t i f f t o p r o s e c u t e or t o comply w i t h 

t hese r u l e s or any o r d e r of c o u r t , a defendant may move f o r 

d i s m i s s a l of an a c t i o n or of any c l a i m a g a i n s t the defendant." 

The Committee Comments on the 1973 A d o p t i o n of Rule 41 s t a t e , 

i n p e r t i n e n t p a r t : "The r u l e i s s u b s t a n t i a l l y the same as the 

c o r r e s p o n d i n g f e d e r a l r u l e " and 

"Rule 4 1 ( b ) , [Fed.] R. [C i v . ] P., as o r i g i n a l l y 
promulgated, a p p l i e d t o bot h j u r y and n o n - j u r y 
c a s e s . By amendment, i t s f u n c t i o n i s c l e a r l y l i m i t e d 
t o n o n - j u r y cases. In a j u r y case, Rule 50 a p p l i e s 
and the c o u r t i s l i m i t e d t o a q u e s t i o n of law 
(thereby p r e s e r v i n g j u r y t r i a l r i g h t ) as t o the 
s u f f i c i e n c y of p l a i n t i f f ' s prima f a c i e c a s e." 

A l t h o u g h we f i n d no Alabama a u t h o r i t y o t h e r than the 

Committee Comments t o Rule 41 c o n c e r n i n g the p r e c i s e i s s u e 

p r e s e n t e d here — whether a t r i a l c o u r t can i n v o l u n t a r i l y 

d i s m i s s a p a r t y ' s c l a i m f o r f a i l u r e t o f o l l o w a r u l e of c i v i l 
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procedure i n a j u r y case -- we have found s e v e r a l f e d e r a l 

a u t h o r i t i e s t h a t s u p p o r t the c o n c l u s i o n t h a t Rule 50, A l a . R. 

C i v . P., as opposed t o Rule 41 a p p l i e s i n a j u r y case. I t i s 

w e l l s e t t l e d t h a t f e d e r a l cases c o n s t r u i n g the F e d e r a l Rules 

of C i v i l Procedure are p e r s u a s i v e a u t h o r i t y i n c o n s t r u i n g the 

Alabama Ru l e s of C i v i l P rocedure, which were p a t t e r n e d a f t e r 

the F e d e r a l Rules of C i v i l P rocedure. Borders v. C i t y of 

H u n t s v i l l e , 875 So. 2d 1168, 1176 n.2 ( A l a . 2003). Thus, we 

t u r n t o the f e d e r a l cases f o r guidance. 

In O'Brien v. Westinghouse E l e c t r i c Corp., 293 F.2d 1 

(3d C i r . 1961), the U n i t e d S t a t e s Court of Appeals f o r the 

T h i r d C i r c u i t a n a l y z e d the p r e c i s e i s s u e whether a motion t o 

d i s m i s s a count under Rule 4 1 ( b ) , Fed. R. C i v . P., c o u l d be 

g r a n t e d i n a j u r y case. In c o n c l u d i n g t h a t Rule 50 as opposed 

t o R u l e 41(b) was the a p p r o p r i a t e r u l e under which t o 

" d i s m i s s " a count i n a j u r y case, the c o u r t s t a t e d : 

" I t i s c l e a r a motion under Rule 41(b) f o r 
d i s m i s s a l a t the end of p l a i n t i f f ' s case, t h a t upon 
the f a c t s and the law the p l a i n t i f f has shown no 
r i g h t t o r e l i e f , i s p r o p e r i n a case w i t h o u t a j u r y . 
Upon g r a n t i n g such a motion the c o u r t s h o u l d make 
f i n d i n g s of f a c t and c o n c l u s i o n s of law p u r s u a n t t o 
Rule 5 2 ( a ) . Upon r e v i e w the f i n d i n g s must be 
a c c e p t e d u n l e s s c l e a r l y e r r o n e o u s . I t i s e q u a l l y 
c l e a r t h a t i n a j u r y case the q u e s t i o n o n l y can be 
one of law. T h e r e f o r e the motion s h o u l d be f o r a 
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d i r e c t e d v e r d i c t as mentioned i n Rule 50. Sano v.  
P e n n s y l v a n i a R a i l r o a d Company, 3 C i r . , 1960, 282 
F.2d 936; K i n g s t o n v. McGrath, 9 C i r . , 1956, 232 
F.2d 495, 54 A.L.R. 2d 267. I f the c o u r t g r a n t s i t 
no f i n d i n g s of f a c t are n e c e s s a r y and upon r e v i e w 
the e v i d e n c e must be viewed i n the l i g h t most 
f a v o r a b l e t o the p a r t y a g a i n s t whom the motion i s 
made. Hence i n t h i s case i t i s h e l d t h a t no f i n d i n g s 
of f a c t were n e c e s s a r y , any i n d i c a t i o n i n Makowsky  
v. P o v l i c k , [262 F.2d 13 (3d C i r . 1 9 5 9 ) ] , t o the 
c o n t r a r y n o t w i t h s t a n d i n g . 

"We w i l l t h e r e f o r e t r e a t the motion under Rule 
41(b) i n t h i s case as one f o r a d i r e c t e d v e r d i c t , 
and w i l l d i s r e g a r d the f i n d i n g s of f a c t of the t r i a l 
c o u r t , r e v i e w i n g the e n t i r e e v i d e n c e i n the l i g h t 
most f a v o r a b l e t o the p l a i n t i f f and g i v i n g him the 
b e n e f i t of a l l r e a s o n a b l e i n f e r e n c e s which may be 
deduced from the e v i d e n c e i n h i s f a v o r , W a r l i c h v.  
M i l l e r , 3 C i r . , 1944, 141 F.2d 168, a r u l e a p p l y i n g 
as w e l l i n p a t e n t cases. To adopt any o t h e r view i n 
a j u r y case i s t o r i s k the d e p r i v a t i o n of a 
p l a i n t i f f ' s r i g h t t o t r i a l by j u r y under the Seventh 
Amendment. Galloway v. U n i t e d S t a t e s , 319 U.S. 372, 
63 S.Ct. 1077, 87 L.Ed. 1458 [ ( 1 9 4 3 ) ] . " 

293 F.2d a t 9-10 ( f o o t n o t e s o m i t t e d ) . 

A c c o r d i n g l y , we w i l l c o n s i d e r the t r i a l c o u r t ' s o r d e r 

g r a n t i n g Jackson's motion f o r i n v o l u n t a r y d i s m i s s a l of the 

s h a r e h o l d e r - d e r i v a t i v e c l a i m p u r s u a n t t o Rule 41(b) as an 

or d e r g r a n t i n g a motion f o r a judgment as a matter of law 

under Rule 50, A l a . R. C i v . P. Rule 50(a) s t a t e s : 

"(1) I f d u r i n g a t r i a l by j u r y a p a r t y has been 
f u l l y h e a r d on an i s s u e and t h e r e i s no l e g a l l y 
s u f f i c i e n t e v i d e n t i a r y b a s i s f o r a r e a s o n a b l e j u r y 
t o f i n d f o r t h a t p a r t y on t h a t i s s u e , the c o u r t may 

24 



2111215 

determine the i s s u e a g a i n s t t h a t p a r t y and may g r a n t 
a motion f o r judgment as a matter of law a g a i n s t 
t h a t p a r t y w i t h r e s p e c t t o a c l a i m or defense t h a t 
cannot under the c o n t r o l l i n g law be m a i n t a i n e d or 
d e f e a t e d w i t h o u t a f a v o r a b l e f i n d i n g on t h a t i s s u e . 

"(2) Motions f o r judgment as a ma t t e r of law may 
be made a t any time b e f o r e s u b m i s s i o n of the case t o 
the j u r y . Such a motion s h a l l s p e c i f y the judgment 
sought and the law and the f a c t s on which the moving 
p a r t y i s e n t i t l e d t o the judgment." 

We r e v i e w the t r i a l c o u r t ' s g r a n t of a Rule 50 motion 

under the f o l l o w i n g s t a n d a r d of r e v i e w : 

" I n i t i a l l y , we note t h a t a motion f o r a d i r e c t e d 
v e r d i c t i s a p r o c e d u r a l d e v i c e by which one p a r t y 
t e s t s the s u f f i c i e n c y of the o t h e r p a r t y ' s e v i d e n c e . 
See, Rule 5 0 ( a ) , 2 A l a . R. C i v . P.; Alabama Power Co.  
v. W i l l i a m s , 570 So. 2d 589 ( A l a . 1990); John R.  
Cowley & B r o s . , I n c . v. Brown, 569 So. 2d 375, 376 
( A l a . 1990); J . Hoffman & S. Guin, Alabama C i v i l  
P rocedure § 8.37 (1990). S i m i l a r l y , a motion f o r 
JNOV3 s i m p l y 'permits the t r i a l c o u r t t o r e v i s i t i t s 
e a r l i e r r u l i n g d e n y i n g the motion f o r d i r e c t e d 
v e r d i c t . ' Alabama Power Co. v. W i l l i a m s , 570 So. 2d 
589, 591 ( A l a . 1990) . The u l t i m a t e q u e s t i o n , of 
cou r s e , as t o e i t h e r motion, i s whether the 
nonmovant has p r e s e n t e d s u f f i c i e n t e v i d e n c e t o a l l o w 
s u b m i s s i o n of the case or i s s u e t o the j u r y f o r a 
f a c t u a l r e s o l u t i o n . Hoffman & Guin, s u p r a , a t § 
8.37. For a c t i o n s f i l e d a f t e r June 11, 1987, the 
s t a n d a r d of r e v i e w a p p l i c a b l e t o bot h motions i s the 
' s u b s t a n t i a l e v i d e n c e r u l e . ' See, § 12-21-12(a), 
A l a . Code 1975; Koch v. S t a t e Farm F i r e & Cas. Co., 
565 So. 2d 226, 228 ( A l a . 1990) . Thus a nonmovant 
must p r e s e n t ' s u b s t a n t i a l e v i d e n c e ' 4 s u p p o r t i n g each 
element of h i s cause of a c t i o n or defense t o 
w i t h s t a n d a motion f o r d i r e c t e d v e r d i c t or JNOV. 
T h i s c a l l s f o r 'a p u r e l y o b j e c t i v e d e t e r m i n a t i o n of 
whether the p a r t y h a v i n g the burden of p r o o f has 
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produced [ s u f f i c i e n t ] e v i d e n c e [of a f a c t u a l 
d i s p u t e ] r e q u i r i n g r e s o l u t i o n by the j u r y . ' Ex p a r t e  
O l i v e r , 532 So. 2d 627, 628 ( A l a . 1988); and see, 
John R. Cowley & B r o s . , I n c . , s u p r a . 

" A d d i t i o n a l l y , i n r e v i e w i n g a motion f o r 
d i r e c t e d v e r d i c t or JNOV, t h i s C ourt must view a l l 
the e v i d e n c e i n a l i g h t most f a v o r a b l e t o the 
nonmovant and must e n t e r t a i n such r e a s o n a b l e 
e v i d e n t i a r y i n f e r e n c e s as the j u r y would have been 
f r e e t o draw. W i l l i a m s v. A l l s t a t e I n s . Co., 591 So. 
2d 38 ( A l a . 1991). 

"2We note t h a t Rule 50(a) has renamed t h i s 
motion as a 'motion f o r judgment as a matter of 
law.' See Committee Comments t o October 1, 1995, 
Amendment t o Rule 50. 

" 3The 1995 amendment t o Rule 50, A l a . R. C i v . 
P., renames the JNOV motion as a 'renewal of the 
motion f o r a judgment as a ma t t e r of law.' See note 
2. 

" 4 ' S u b s t a n t i a l e v i d e n c e ' has been d e f i n e d as 
'evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 
judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the 
f a c t sought t o be proved.' West v. Founders L i f e  
A ssurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 
1989); see A l a . Code 1975, § 12-21-12." 

Cherokee E l e c . Coop. v. Cochran, 706 So. 2d 1188, 1191-92 

( A l a . 1997). 

We must determine whether Wicks p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e t o su p p o r t h i s s h a r e h o l d e r - d e r i v a t i v e c l a i m on b e h a l f 

of The Cash S t o r e a g a i n s t J a c k s o n f o r mismanagement of 
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c o r p o r a t e funds. As n o t e d above, the t e s t i m o n y a l o n g w i t h 

documentary e v i d e n c e i n d i c a t e d t h a t Jackson wrote checks 

t o t a l i n g $29,000 from The Cash S t o r e t o h e r s e l f or t o h e r s e l f 

and Wicks and t h a t she had used the cash r e c e i v e d from the 

d e p o s i t of those checks f o r her p e r s o n a l use. A d d i t i o n a l l y , 

the e x p e r t t e s t i m o n y and documentary e v i d e n c e a l s o r e v e a l e d 

t h a t The Cash S t o r e had o v e r s t a t e d i t s bad debts and, t h u s , 

had u n d e r s t a t e d i t s p r o f i t s . Jackson t e s t i f i e d t h a t she had 

used The Cash S t o r e ' s funds f o r p e r s o n a l use f o r the p a r t i e s ' 

t r i p t o the Smokey Mountains and t o cover expenses d u r i n g the 

p a r t i e s ' m a r r i a g e ; Wicks t e s t i f i e d t h a t he had been unaware 

t h a t the p a r t i e s had used funds from The Cash S t o r e t o pay f o r 

the p a r t i e s ' v a c a t i o n . A c c o r d i n g l y , r e v i e w i n g the e v i d e n c e 

i n a l i g h t most f a v o r a b l e t o Wicks, we conclude t h a t Wicks 

p r e s e n t e d s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t Jackson had 

mismanaged the c o r p o r a t e funds. T h e r e f o r e , the t r i a l c o u r t 

i m p r o p e r l y g r a n t e d Jackson's motion f o r a judgment as a matter 

of law on the s h a r e h o l d e r - d e r i v a t i v e c l a i m . 2 We r e v e r s e the 

2We a l s o note t h a t , because the case had been t r i e d i n i t s 
e n t i r e t y w i t h o u t o b j e c t i o n r e g a r d i n g the s h a r e h o l d e r -
d e r i v a t i v e c l a i m , and because we have c o n c l u d e d t h a t the 
e v i d e n c e adduced d i d not s u p p o r t a judgment as a m a t t e r of law 
i n f a v o r of Jackson on the s h a r e h o l d e r - d e r i v a t i v e c l a i m , the 
t r i a l c o u r t c o u l d not have d i s m i s s e d the c l a i m merely because 
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t r i a l c o u r t ' s judgment as a matter of law on Wicks's 

s h a r e h o l d e r - d e r i v a t i v e c l a i m , and we remand the cause w i t h 

i n s t r u c t i o n s t o conduct a new t r i a l r e g a r d i n g Wicks's 

s h a r e h o l d e r - d e r i v a t i v e c l a i m . 

APPEAL -- REVERSED AND REMANDED. 

CROSS-APPEAL -- REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

the c o m p l a i n t was not v e r i f i e d . See M c D u f f i e v. Hooper, 294 
A l a . 293, 296, 315 So. 2d 573, 576 (1975) ( f i n d i n g t h a t the 
i s s u e whether the p a r t i e s had been engaged i n a j o i n t v e n t u r e 
was t r i e d by the i m p l i e d consent of the p a r t i e s because 
M c D u f f i e "made no o b j e c t i o n a t any time d u r i n g the course of 
the t r i a l " ) ; see a l s o Rule 1 5 ( b ) , A l a . R. C i v . P. ("When 
i s s u e s not r a i s e d by the p l e a d i n g s are t r i e d by ex p r e s s or 
i m p l i e d consent of the p a r t i e s , t h e y s h a l l be t r e a t e d i n a l l 
r e s p e c t s as i f they had been r a i s e d i n the p l e a d i n g s . " ) . 
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