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THOMAS, Judge. 

D.N.R. was born i n P e n n s y l v a n i a on J u l y 26, 1993. 

D.N.R.'s f a t h e r i s unknown, and T.D. ("the b i o l o g i c a l mother") 

consented t o the t e r m i n a t i o n of her p a r e n t a l r i g h t s on June 

26, 1998, i n the Court of Common P l e a s of Lawrence County, 

P e n n s y l v a n i a ("the P e n n s y l v a n i a c o u r t " ) . D.N.R. l i v e d w i t h 

W.R.M. u n t i l W.R.M.'s d e a t h ; however, the r e c o r d does not 

r e v e a l whether W.R.M. adopted D.N.R. W.R.M. was s u r v i v e d by 

her husband J.M. 

The r e c o r d c o n t a i n s a copy of the P e n n s y l v a n i a c o u r t ' s 

August 9, 2006, judgment t h a t i n c o r p o r a t e d a consent agreement 

e n t e r e d i n t o by J.M. and J.W. ("the c u s t o d i a n " ) , the s i s t e r o f 

W.R.M.1 The P e n n s y l v a n i a c o u r t awarded p r i m a r y p h y s i c a l 

c u s t o d y and s o l e l e g a l c u s t o d y of D.N.R. t o the c u s t o d i a n and 

awarded J.M. v i s i t a t i o n and the r i g h t t o rev i e w D.N.R.'s 

m e d i c a l , d e n t a l , p s y c h i a t r i c , p s y c h o l o g i c a l , and academic 

r e c o r d s . The judgment of the P e n n s y l v a n i a c o u r t i n c l u d e d a 

p r o v i s i o n i n which K.R. ("the c u s t o d i a n ' s s i s t e r " ) would 

1The c u s t o d i a n i s r e f e r r e d t o as D.N.R.'s m a t e r n a l aunt 
throughout the r e c o r d ; however, because we cannot determine 
from the r e c o r d t h a t W.R.M. (or W.R.M. and J.M.) adopted 
D.N.R., we cannot conclude t h a t the c u s t o d i a n i s D.N.R.'s 
ma t e r n a l aunt by a d o p t i o n . 
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r e c e i v e c u s t o d y of D.N.R. upon the i n c a p a c i t a t i o n or death of 

the c u s t o d i a n . 2 D.N.R. moved t o Alabama w i t h the c u s t o d i a n i n 

2006. 

On J u l y 18, 2011, D.N.R.'s g u a r d i a n ad l i t e m f i l e d a 

p e t i t i o n i n the La u d e r d a l e J u v e n i l e Court a s s e r t i n g t h a t 

D.N.R. was dependent and r e q u e s t i n g t h a t her cust o d y be 

awarded t o the La u d e r d a l e Department o f Human Resources 

("DHR"). The p e t i t i o n a l l e g e d t h a t D.N.R. l i v e d w i t h the 

c u s t o d i a n , t h a t D.N.R.'s mother was deceased and her f a t h e r 

was unknown, t h a t the c u s t o d i a n was not p r o v i d i n g f o r D.N.R.'s 

ca r e , s u p p o r t , or e d u c a t i o n , and t h a t D.N.R.'s h e a l t h , s a f e t y , 

and w e l l b e i n g were a t r i s k . A s h e l t e r - c a r e h e a r i n g was s e t 

f o r J u l y 20, 2011. A t the s h e l t e r - c a r e h e a r i n g , the j u v e n i l e -

c o u r t judge s t a t e d : "We are here today f o r a d e t e r m i n a t i o n of 

the dependency and a 72-hour h e a r i n g . " DHR's a t t o r n e y and 

D.N.R.'s g u a r d i a n ad l i t e m s t i p u l a t e d t o D.N.R.'s dependency; 

however, the c u s t o d i a n , who was a c t i n g p ro se, never 

s t i p u l a t e d t o D.N.R.'s dependency; she a d m i t t e d o n l y t h a t 

D.N.R. had "a l o t of i s s u e s . " 

2 A u t o m a t i c - r e v e r s i o n a r y p r o v i s i o n s r e g a r d i n g c h i l d - c u s t o d y 
awards have no l e g a l e f f e c t i n Alabama. Daugherty v.  
Daugherty, 993 So. 2d 8, 13 ( A l a . C i v . App. 2008). 
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N o t h i n g a s s e r t e d i n the p l e a d i n g s or s t a t e d a t the 

s h e l t e r - c a r e h e a r i n g would have r e v e a l e d the e x i s t e n c e of the 

judgments of the P e n n s y l v a n i a c o u r t t o the j u v e n i l e c o u r t , 

a l t h o u g h we note t h a t the a c t i o n u n d e r l y i n g these appeals i s 

case number JU-10-176.05 and i t i s apparent t o t h i s c o u r t t h a t 

D.N.R. had been b e f o r e the j u v e n i l e c o u r t a t l e a s t t h r e e o t h e r 

t i m e s . B e f o r e w i t n e s s e s were c a l l e d , the a t t o r n e y s and the 

j u v e n i l e - c o u r t judge had a d i s c u s s i o n r e g a r d i n g a c e r t a i n 

d e l i n q u e n c y charge a g a i n s t D.N.R. i n "the .04 case" t h a t was 

sc h e d u l e d t o be heard by the j u v e n i l e c o u r t l a t e r t h a t same 

day. 3 

At the time o f the J u l y 20, 2011, s h e l t e r - c a r e h e a r i n g , 

D.N.R. had l i v e d w i t h the c u s t o d i a n f o r more than f i v e y e a r s ; 

however, the j u v e n i l e - c o u r t judge q u e s t i o n e d the c u s t o d i a n as 

to whether she had "paperwork showing t h a t [she] ha[d] 

3 A l t h o u g h i t i s not e n t i r e l y c l e a r , i t appears t h a t the 
d e l i n q u e n c y charge was e i t h e r d i s m i s s e d or t h a t D.N.R. was 
found "not g u i l t y by reason of mental d e f e c t . " S i m i l a r l y 
u n c l e a r are c e r t a i n o r a l and w r i t t e n statements i n v a r i o u s 
p l e a d i n g s and i n o n - t h e - r e c o r d d i s c u s s i o n s between a t t o r n e y s 
and the j u v e n i l e - c o u r t judge i n d i c a t i n g t h a t D.N.R. s u f f e r e d 
from a mental impairment, lower-than-average i n t e l l i g e n c e , 
" m i l d MR," or a mental d e f e c t . 
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cu s t o d y , " t o which the c u s t o d i a n r e p l i e d : "Not w i t h me." The 

j u v e n i l e - c o u r t judge s a i d : 

"The reason I'm a s k i n g these q u e s t i o n s because i f 
you are determined t o be [D.N.R.]'s l e g a l c u s t o d i a n , 
then we p r o b a b l y need t o have an a t t o r n e y a p p o i n t e d 
t o r e p r e s e n t you and your i n t e r e s t s i n these cases 
or i n t h i s case. So i t would be v e r y b e n e f i c i a l t o 
a l l of us i f you c o u l d f i n d t h a t paperwork and l e t 
us know because as f a r as we know, t h e r e ' s no or d e r 
t h a t we know of s a y i n g you have cus t o d y o f [D.N.R.], 
okay?" 

Sarah Hendershot, a DHR employee, t e s t i f i e d t h a t DHR 

c o u l d not " e s t a b l i s h who the l e g a l g u a r d i a n i s r i g h t now." 

The j u v e n i l e c o u r t h e a r d t e s t i m o n y t h a t DHR had t r e a t e d D.N.R. 

" l i k e a teenager t h a t was found on the s t r e e t " because DHR had 

no p r o o f t h a t the c u s t o d i a n had l e g a l c u s t o d y o f D.N.R., 

al t h o u g h Hendershot a l s o agreed t h a t D.N.R. was accompanied i n 

the s h e l t e r - c a r e h e a r i n g by her " p h y s i c a l c u s t o d i a n , her 

aunt," who "was p r o v i d i n g home, s u p e r v i s i o n , and cu s t o d y f o r 

[D.N.R.]." Hendershot t e s t i f i e d t h a t DHR had r e c e i v e d 

i n f o r m a t i o n i n d i c a t i n g t h a t the c u s t o d i a n had been " p o s s i b l y 

e m o t i o n a l l y a b u s i v e " and had made "ha r m f u l s t a t e m e n t s " t o 

D.N.R. Hendershot s a i d t h a t i f the j u v e n i l e c o u r t awarded 

D.N.R.'s cust o d y t o DHR, p a r t of the s e r v i c e s p r o v i d e d t o the 

c u s t o d i a n would be the d e t e r m i n a t i o n o f the " s t a t u s of 
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cu s t o d y . " The j u v e n i l e c o u r t n e i t h e r a p p o i n t e d an a t t o r n e y 

f o r the c u s t o d i a n nor a f f o r d e d her an o p p o r t u n i t y t o t e s t i f y 

or t o examine Hendershot. The f o l l o w i n g exchange took p l a c e 

at the end o f the s h e l t e r - c a r e h e a r i n g : 

"THE COURT: I t h i n k i t ' s s u f f i c i e n t . A l l r i g h t . 
Based on the evi d e n c e and t e s t i m o n y , a l o n g w i t h the 
s t i p u l a t i o n s of the p a r t i e s , the Cou r t f i n d s t h i s 
h e a r i n g i s b e i n g h e l d w i t h i n 72 hours. T h i s p i c k - u p 
i s w a r r a n t e d and n e c e s s a r y under the c o n d i t i o n s 
s t a t e d and [D.N.R.] i s dependent and I w i l l d e c l a r e 
the c h i l d dependent today. T h e r e f o r e , c u s t o d y w i l l 
remain w i t h [DHR] pending an a d j u d i c a t o r y h e a r i n g 
which w i l l be s e t , I guess, some time w i t h i n the 
next 60 days. A n y t h i n g e l s e we need t o take up a t 
t h i s time? 

"[The c u s t o d i a n ] : Judge? 

"THE COURT: Yes, ma'am. 

"[The c u s t o d i a n ] : Those papers [ i n d i c a t i n g t h a t the 
c u s t o d i a n was D.N.R.'s l e g a l c u s t o d i a n ] -- I've been 
t r y i n g t o get somebody's a t t e n t i o n . I t h i n k t h e y ' r e 
d o w n s t a i r s , and I t h i n k I had them r e c o r d e d . 

"THE COURT: Okay. W e l l , i f you f i n d them, i t w i l l 
h e l p them and a s s i s t them. 

"[DHR's a t t o r n e y ] : I t ' s a good s t a r t . 

"[The c u s t o d i a n ] : I'm p r e t t y sure I took them and 
had them r e c o r d e d . " 

On J u l y 21, 2011, the j u v e n i l e c o u r t e n t e r e d i t s o r d e r , 

t r a n s f e r r i n g pendente l i t e c u s t o d y of D.N.R. t o DHR, and, i n 

a h a n d w r i t t e n a d d i t i o n t o i t s f i n d i n g s , i t i n c l u d e d a sentence 
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t h a t r e a d s : "The Court f i n d s the minor c h i l d dependent." The 

c u s t o d i a n d i d not appeal the J u l y 21, 2011, judgment. 

D.N.R. was p l a c e d i n a f o s t e r home, and the j u v e n i l e 

c o u r t s e t an a d j u d i c a t o r y h e a r i n g f o r August 26, 2011. On 

J u l y 26, 2011, D.N.R. reached 18 years of age. A t r a n s c r i p t 

of the August 26, 2011, a d j u d i c a t o r y h e a r i n g i s i n c l u d e d i n 

the r e c o r d . A t t h a t h e a r i n g W.R.M. was r e f e r r e d t o as the 

"adopted mother" and the c u s t o d i a n was r e f e r r e d t o as "the 

g u a r d i a n . " The c u s t o d i a n was r e p r e s e n t e d by an a t t o r n e y a t 

the August 26, 2011, h e a r i n g . DHR o f f e r e d a r e p o r t i n t o 

e v i d e n c e i n which i t c o n f i r m e d t h a t the c u s t o d i a n had been 

D.N.R.'s l e g a l g u a r d i a n and a s s e r t e d t h a t D.N.R. had been 

"diagnosed w i t h M e n t a l R e t a r d a t i o n . " The c u s t o d i a n s t i p u l a t e d 

t o D.N.R.'s dependency, and the j u v e n i l e c o u r t e n t e r e d a 

judgment on August 26, 2011, a g a i n a d j u d i c a t i n g D.N.R. 

dependent. The c u s t o d i a n d i d not appeal the August 26, 2011, 

judgment. 

The case was s e t f o r a re v i e w h e a r i n g i n January 2012, 

and, on January 30, 2012, the j u v e n i l e c o u r t e n t e r e d an o r d e r 

i n which i t found " t h a t r e a s o n a b l e e f f o r t s toward 

r e u n i f i c a t i o n [ w i t h the c u s t o d i a n ] have been made, and the 
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most a p p r o p r i a t e p l a n i s A d u l t C u s t o d i a l Care." The c u s t o d i a n 

d i d not app e a l the January 30, 2012, judgment. DHR p l a c e d 

D.N.R. w i t h the b i o l o g i c a l mother i n P e n n s y l v a n i a i n June 

2012. 

On June 27, 2012, the c u s t o d i a n ' s s i s t e r f i l e d a motion 

to i n t e r v e n e f o r the purpose of s e e k i n g c u s t o d y o f D.N.R. On 

J u l y 20, 2012, the b i o l o g i c a l mother and her p a r t n e r , M.J.K., 

f i l e d a p e t i t i o n f o r cust o d y o f D.N.R. That same day, the 

j u v e n i l e c o u r t s i g n e d a permanency-hearing-order form t h a t 

i n c l u d e d i t s f i n d i n g s t h a t DHR had made r e a s o n a b l e e f f o r t s t o 

r e u n i t e D.N.R. w i t h the c u s t o d i a n and t h a t , as o f J u l y 12, 

2012, D.N.R. s h o u l d be " r e t u r n e d t o [the b i o l o g i c a l m other]" 

who was denoted as "the p a r e n t . " The c u s t o d i a n and the 

c u s t o d i a n ' s s i s t e r opposed D.N.R.'s change of custo d y i n 

s e v e r a l f i l i n g s , i n c l u d i n g an emergency motion f o r the r e t u r n 

of D.N.R. t o Alabama and a motion f o r the appointment of a 

d i f f e r e n t g u a r d i a n ad l i t e m . A permanency h e a r i n g was h e l d on 

J u l y 20, 2012. 

At the J u l y 20, 2012, permanency h e a r i n g , L a b r i s c a Cook, 

a DHR employee, was the o n l y w i t n e s s c a l l e d t o t e s t i f y . Cook 

recommended t h a t D.N.R.'s permanency p l a n s h o u l d be " r e t u r n t o 
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p a r e n t , " r e f e r r i n g t o the b i o l o g i c a l mother as the p a r e n t . 

Cook s a i d t h a t D.N.R. had been i n f o s t e r care f o r one year and 

t h a t a t the time o f the h e a r i n g she had been p l a c e d w i t h the 

b i o l o g i c a l mother f o r one month. A c c o r d i n g t o Cook, the 

b i o l o g i c a l mother was an approved f o s t e r p a r e n t i n 

P e n n s y l v a n i a ; her house was approved by the Lawrence County 

C h i l d r e n and Youth S e r v i c e s i n New C a s t l e , P e n n s y l v a n i a , and 

the F e d e r a l Bureau of I n v e s t i g a t i o n had completed background 

checks on the b i o l o g i c a l mother. Cook t e s t i f i e d t h a t the 

b i o l o g i c a l mother and M.J.K. were capable of p r o v i d i n g 

f i n a n c i a l l y f o r D.N.R. and t h a t D.N.R. d e s i r e d t o l i v e w i t h 

the b i o l o g i c a l mother. Cook s t a t e d t h a t DHR had i n v e s t i g a t e d 

the reason f o r which the b i o l o g i c a l mother's p a r e n t a l r i g h t s 

had been t e r m i n a t e d ; however, she a d m i t t e d t h a t t h a t 

i n v e s t i g a t i o n c o n s i s t e d of n o t h i n g more than a s k i n g the 

b i o l o g i c a l mother f o r e x p l a n a t i o n of the r e a s o n . 4 

A c c o r d i n g t o Cook, D.N.R. d i d not d e s i r e t o l i v e w i t h the 

c u s t o d i a n , the c u s t o d i a n had not v i s i t e d w i t h D.N.R. i n the 

4The r e c o r d c o n t a i n s a copy of the P e n n s y l v a n i a c o u r t ' s 
1998 " o r d e r of consent" i n which the b i o l o g i c a l mother 
consented t o the a d o p t i o n of D.N.R. and t o the t e r m i n a t i o n of 
her p a r e n t a l r i g h t s t o D.N.R. W.R.M. i s not r e f e r r e d t o i n 
t h a t document. 
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p a s t year, and the c u s t o d i a n had a t t e n d e d o n l y two o f t h r e e 

I n d i v i d u a l i z e d S e r v i c e P l a n meetings r e g a r d i n g D.N.R. She 

t e s t i f i e d t h a t , d u r i n g the time t h a t D.N.R. had l i v e d w i t h the 

c u s t o d i a n , D.N.R. had not had a bedroom i n the c u s t o d i a n ' s 

" s p a c i o u s " house, a l t h o u g h a younger c h i l d had a l a r g e bedroom 

w i t h an a t t a c h e d bathroom. Cook s a i d t h a t D.N.R. had s l e p t i n 

a " l i t t l e l o f t " t h a t was not e n c l o s e d . Cook t e s t i f i e d t h a t 

the c u s t o d i a n had been " i n d i c a t e d [ f o r ] p h y s i c a l abuse, 

b i z a r r e d i s c i p l i n e , and a l s o mental and e m o t i o n a l abuse as 

w e l l . " On c r o s s - e x a m i n a t i o n Cook a d m i t t e d t h a t the f i n d i n g s 

of " i n d i c a t e d " f o r p h y s i c a l abuse and b i z a r r e d i s c i p l i n e 

r e s u l t e d from her " w i t h h o l d i n g food and water" from D.N.R. 

She s a i d t h a t she was not aware whether the p h y s i c a l 

a b u s e / b i z a r r e d i s c i p l i n e o c c u r r e d more than once, but t h e r e 

was t e s t i m o n y t h a t D.N.R. had f a i l e d t o p r o v i d e water t o the 

f a m i l y ' s p e t s , which was her chore, and t h a t the c u s t o d i a n had 

once w i t h h e l d water from D.N.R. f o r an unknown p e r i o d as a 

method o f d i s c i p l i n e t o t e a c h D.N.R. the importance of her 

chore. Cook a d m i t t e d t h a t D.N.R. was " i n good h e a l t h " and o f 

normal weight when she e n t e r e d f o s t e r c a r e . 

10 



2111220 and 2120020 

On J u l y 26, 2012, the j u v e n i l e c o u r t s i g n e d an or d e r t h a t 

s t a t e d t h a t D.N.R. " s h a l l be r e t u r n e d t o [the b i o l o g i c a l 

m o t h e r ] , " but i t f a i l e d t o address the o t h e r pending motions. 

On August 6, 2012, the c u s t o d i a n and the c u s t o d i a n ' s s i s t e r 

f i l e d s e p a r a t e motions t o r e c o n s i d e r the J u l y 26, 2012, o r d e r , 

which the j u v e n i l e c o u r t d e n i e d on August 20, 2012. That same 

day, the j u v e n i l e c o u r t e n t e r e d the f o l l o w i n g judgment t h a t 

read, i n i t s e n t i r e t y : 

"BASED UPON the r e p o r t and recommendation of the 
g u a r d i a n ad l i t e m s u b m i t t e d on J u l y 19, 2012, and 
the recommendation of [DHR], l e g a l and p h y s i c a l 
c u s t o d y of [D.N.R.] i s hereby awarded t o the 
b i o l o g i c a l m o t h e r [ ] . 

" A l l o t h e r pending motions and r e q u e s t s are 
hereby d e n i e d . " 

DHR f i l e d a postjudgment motion s e e k i n g a d e l e t i o n the 

p o r t i o n o f the August 20, 2012, judgment i n which the j u v e n i l e 

c o u r t had s p e c i f i e d t h a t i t had based i t s judgment on DHR's 

recommendation and an amendment of the judgment t o a l l o w DHR 

to m o n i t o r D.N.R.'s placement w i t h the b i o l o g i c a l mother. The 

j u v e n i l e c o u r t e n t e r e d an amended judgment, d e l e t i n g the 

r e q u e s t e d p o r t i o n of i t s judgment on August 23, 2012, and 

a l l o w i n g DHR t o monit o r D.N.R.'s placement f o r a minimum of 

s i x months. 

11 
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DHR and the g u a r d i a n ad l i t e m a l s o f i l e d a j o i n t motion 

r e q u e s t i n g an o r d e r r e q u i r i n g the c u s t o d i a n and the 

c u s t o d i a n ' s s i s t e r t o cease p u b l i s h i n g " c o n f i d e n t i a l 

i n f o r m a t i o n " i n v i o l a t i o n of A l a . Code 1975, § 12-15-133(g). 

E x h i b i t s a t t a c h e d t o the j o i n t motion i n c l u d e d a newspaper 

a d v e r t i s e m e n t f o r a Web s i t e where persons c o u l d p o s t comments 

r e g a r d i n g the L a u d e r d a l e f a m i l y c o u r t , DHR caseworkers, or 

g u a r d i a n s ad l i t e m . The c u s t o d i a n ' s s i s t e r had p o s t e d a 

n a r r a t i v e i n which she i d e n t i f i e d the j u v e n i l e - c o u r t judge, 

DHR employees, and a t t o r n e y s i n v o l v e d i n the u n d e r l y i n g a c t i o n 

by name, but she used f i c t i t i o u s or s h o r t e n e d names f o r 

D.N.R., the c u s t o d i a n , and the b i o l o g i c a l mother. Other 

p e r s o n s , i n c l u d i n g the c u s t o d i a n , had p o s t e d comments on the 

Web s i t e . The c u s t o d i a n ' s comment d i d not i n c l u d e D.N.R.'s 

name. 

On August 20, 2012, the j u v e n i l e c o u r t e n t e r e d a "cease 

and d e s i s t o r d e r , " f o r b i d d i n g the c u s t o d i a n and the 

c u s t o d i a n ' s s i s t e r from " d i s s e m i n a t i o n o f names, i d e n t i t i e s [ , ] 

or o t h e r c o n f i d e n t i a l i n f o r m a t i o n which are p r o t e c t e d by 

s t a t u [ t ] e , v i a the newspaper, i n t e r n e t w e b s i t e and o t h e r 

s o c i a l n e t w o r k i n g media, and/or by any o t h e r form." On August 

12 



2111220 and 2120020 

31, 2012, the c u s t o d i a n and the c u s t o d i a n ' s s i s t e r f i l e d 

s e p a r a t e appeals w i t h t h i s c o u r t , which we c o n s o l i d a t e d ex  

mero motu on October 5, 2012. 

DHR's L e t t e r B r i e f 

DHR, i n a l e t t e r b r i e f t o t h i s c o u r t , urges t h i s c o u r t t o 

d i s m i s s the a p p e a l s , c o n t e n d i n g t h a t D.N.R. was 18 years of 

age when she was a d j u d i c a t e d dependent on August 26, 2011. 5 

I f t h a t were t r u e , we would g r a n t DHR's r e q u e s t , because, i n 

or d e r f o r a c h i l d t o be a d j u d i c a t e d a dependent c h i l d , he or 

she must meet the d e f i n i t i o n of the term " c h i l d " t h a t i s 

c o n t a i n e d i n A l a . Code 1975, § 12-15-102(3): "An i n d i v i d u a l 

under the age of 18 y e a r s , or under 21 years of age and b e f o r e 

the j u v e n i l e c o u r t f o r a d e l i n q u e n c y m a t t e r a r i s i n g b e f o r e 

t h a t i n d i v i d u a l ' s 18th b i r t h d a y " However, DHR f a i l s t o 

acknowledge the j u v e n i l e c o u r t ' s h a n d w r i t t e n a d d i t i o n t o i t s 

J u l y 21, 2011, o r d e r t h a t i n c l u d e d the sentence: "The Court 

f i n d s the minor c h i l d dependent." We conclude t h a t D.N.R. was 

a d j u d i c a t e d dependent on J u l y 21, 2011, which was 5 days 

b e f o r e she reached the age o f 18. T h e r e f o r e , the appeals 

cannot be d i s m i s s e d on the ground t h a t DHR a s s e r t s . 

5DHR d i d not f i l e a f o r m a l b r i e f on a p p e a l . 

13 
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The C u s t o d i a n ' s S i s t e r ' s Appeal 

The c u s t o d i a n ' s s i s t e r seeks our r e v i e w of whether the 

j u v e n i l e c o u r t r e c e i v e d c l e a r and c o n v i n c i n g e v i d e n c e t o 

s u p p o r t i t s J u l y 21, 2011, dependency f i n d i n g and of whether 

the j u v e n i l e c o u r t had j u r i s d i c t i o n over the cause. However, 

the c u s t o d i a n ' s s i s t e r ' s motion t o i n t e r v e n e was d e n i e d on 

August 20, 2012, by the j u v e n i l e c o u r t . The c u s t o d i a n ' s 

s i s t e r f a i l e d t o r a i s e an argument i n her postjudgment motion 

t h a t the j u v e n i l e c o u r t exceeded i t s d i s c r e t i o n by d enying her 

motion t o i n t e r v e n e and, l i k e w i s e , she has f a i l e d t o r a i s e 

t h a t argument on a p p e a l . 

"'"Unless a p e r s o n i s a p a r t y t o a 
judgment, he [cannot] a p p e a l from t h a t 
judgment. That fundamental p r i n c i p l e i s one 
of the o l d e s t i n Alabama j u r i s p r u d e n c e . " 
Daughtry v. M o b i l e County S h e r i f f ' s Dep't, 
536 So. 2d 953, 954 ( A l a . 1988). "One must 
have been a p a r t y t o the judgment below i n 
o r d e r t o have s t a n d i n g t o a p p e a l any i s s u e 
a r i s i n g out of t h a t judgment." Mars H i l l  
B a p t i s t Church of A n n i s t o n v. Mars H i l l  
M i s s i o n a r y B a p t i s t Church, 761 So. 2d 975, 
980 ( A l a . 1999) (emphasis added [ i n 
B o s c h e r t ] ) . See a l s o T r i p l e J C a t t l e , I n c .  
v. Chambers, 621 So. 2d 1221 ( A l a . 1993) . 

" ' B o s c h e r t has never been a defendant, 
a r e p r e s e n t a t i v e , or a member of the 
p l a i n t i f f c l a s s i n the Naef case. I t i s not 
an i n t e r v e n o r . Consequently, the n o t i c e o f 
a p p e a l f i l e d by B o s c h e r t f a i l e d t o i n v o k e 
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the a p p e l l a t e j u r i s d i c t i o n of t h i s C o u r t . 
For these reasons, the a p p e a l must be 
d i s m i s s e d . ' 

" [ B o s c h e r t M e r r i f i e l d C o n s u l t a n t s , I n c . v. Masonite  
Corp.,] 897 So. 2d [1048,] 1051-52 [ ( A l a . 2 0 0 4 ) ] . " 

McCollum v. K e a t i n g , 5 So. 3d 1283, 1287 ( A l a . C i v . App. 

2008). L i k e w i s e , the c u s t o d i a n ' s s i s t e r was n e i t h e r a p a r t y 

nor an i n t e r v e n o r i n the u n d e r l y i n g a c t i o n . The c u s t o d i a n ' s 

s i s t e r has f a i l e d t o i n v o k e the a p p e l l a t e j u r i s d i c t i o n of t h i s 

c o u r t , and her a p p e a l i s t h e r e f o r e i s d i s m i s s e d . 

The C u s t o d i a n ' s Appeal -- S u b j e c t - m a t t e r J u r i s d i c t i o n 

The c u s t o d i a n seeks t h i s c o u r t ' s r e v i e w of a number of 

i s s u e s . Among her i s s u e s are a s s e r t i o n s t h a t the j u v e n i l e 

c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r i t s J u l y 21, 

2011, dependency o r d e r and t h a t , t h e r e f o r e , i t l a c k e d 

j u r i s d i c t i o n under the U n i f o r m C h i l d Custody J u r i s d i c t i o n and 

Enforcement A c t ("UCCJEA"), c o d i f i e d a t A l a . Code 1975, § 

30-3B-101 e t seq., t o award cus t o d y o f D.N.R. t o the 

b i o l o g i c a l mother on J u l y 26, 2012. 6 

No one argued t o the j u v e n i l e c o u r t t h a t i t must comply 

w i t h the d i r e c t i v e s o f the UCCJEA, and no one i n f o r m e d the 

6 P e n n s y l v a n i a has a l s o adopted the UCCJEA. I t i s c o d i f i e d 
a t 23 Pa. Cons. S t a t . § 5401 e t seq. 
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j u v e n i l e c o u r t i n p l e a d i n g s or a t the J u l y 20, 2011, s h e l t e r -

care h e a r i n g t h a t the P e n n s y l v a n i a c o u r t had made an i n i t i a l 

c u s t o d y d e t e r m i n a t i o n as t o D.N.R. In f a c t , the f i r s t mention 

of the j u r i s d i c t i o n a l r e q u i r e m e n t s of the UCCJEA comes on 

appe a l t o t h i s c o u r t . 

"However, i n the c o n t e x t of a custo d y m a t t e r 
c o n t r o l l e d by the UCCJEA, ' j u r i s d i c t i o n t o make a 
c h i l d c ustody d e t e r m i n a t i o n i s s u b j e c t matter  
j u r i s d i c t i o n , ' and 'an agreement of the p a r t i e s t o 
c o n f e r j u r i s d i c t i o n on a c o u r t t h a t would not 
o t h e r w i s e have j u r i s d i c t i o n under the [UCCJEA] i s 
i n e f f e c t i v e . ' A l a . Code 1975, § 30-3B-201, O f f i c i a l 

Comment (emphasis added)." 

M.B.L. v. G.G.L., 1 So. 3d 1048, 1051 ( A l a . C i v . App. 2008). 

" ' [ S ] u b j e c t - m a t t e r j u r i s d i c t i o n may not be waived; a 

c o u r t ' s l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n may be r a i s e d a t 

any time by any p a r t y and may even be r a i s e d by a c o u r t ex 

mero motu.'" S.B.U. v. D.G.B., 913 So. 2d 452, 455 ( A l a . C i v . 

App. 2005) ( q u o t i n g C.J.L. v. M.W.B., 868 So. 2d 451, 453 ( A l a . 

C i v . App. 2003)). Q u e s t i o n s of law, such as whether a c o u r t 

has s u b j e c t - m a t t e r j u r i s d i c t i o n , are rev i e w e d de novo. BT Sec.  

Corp. v. W.R. Huff A s s e t Mgmt. Co., 891 So. 2d 310 ( A l a . 

2004). 

In t h i s case, the P e n n s y l v a n i a c o u r t made an i n i t i a l 

c u s t o d y d e t e r m i n a t i o n as t o D.N.R., and the j u v e n i l e c o u r t 
16 
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m o d i f i e d t h a t d e t e r m i n a t i o n . 7 Thus, we conclude t h a t t h i s 

case i s c o n t r o l l e d by the UCCJEA, which p r e s c r i b e s the 

re q u i r e m e n t s t h a t must be met i n o r d e r f o r a c o u r t of t h i s 

s t a t e t o modify an i n i t i a l c u s t o d y d e t e r m i n a t i o n of another 

s t a t e . We must determine whether the j u v e n i l e c o u r t had 

j u r i s d i c t i o n t o modify the P e n n s y l v a n i a c o u r t ' s judgment 

pu r s u a n t t o § 30-3B-201(a)(1) or (2), A l a . Code 1975, 

( d i s c u s s e d i n f r a ) and e i t h e r § 30-3B-203(1) or (2), A l a . Code 

1975. S e c t i o n 30-3B-203 p r o v i d e s , i n i t s e n t i r e t y : 

"Except as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, a c o u r t of t h i s s t a t e may not modify a 
c h i l d c u s t o d y d e t e r m i n a t i o n made by a c o u r t of 
another s t a t e u n l e s s a c o u r t of t h i s s t a t e has 
j u r i s d i c t i o n t o make an i n i t i a l d e t e r m i n a t i o n under 
S e c t i o n 30-3B-201(a)(1) or (2) and: 

"(1) The c o u r t of the o t h e r s t a t e 
determines i t no l o n g e r has c o n t i n u i n g , 
e x c l u s i v e j u r i s d i c t i o n under S e c t i o n 
30-3B-202 or t h a t a c o u r t o f t h i s s t a t e 
would be a more c o n v e n i e n t forum under 
S e c t i o n 30-3B-207; or 

7Alabama Code 1975, § 30-3B-102(11), b r o a d l y d e f i n e s 
" m o d i f i c a t i o n " as 

"[a] c h i l d c u s t o d y d e t e r m i n a t i o n t h a t changes, 
r e p l a c e s , supersedes, or i s o t h e r w i s e made a f t e r a 
p r e v i o u s d e t e r m i n a t i o n c o n c e r n i n g the same c h i l d , 
whether or not i t i s made by the c o u r t t h a t made the 
p r e v i o u s d e t e r m i n a t i o n . " 

17 
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"(2) A c o u r t o f t h i s s t a t e or a c o u r t 
of the o t h e r s t a t e determines t h a t the 
c h i l d , the c h i l d ' s p a r e n t s , and any person 
a c t i n g as a p a r e n t do not p r e s e n t l y r e s i d e 
i n the o t h e r s t a t e . " 

On J u l y 20, 2011, Hendershot t e s t i f i e d t h a t D.N.R. "was 

w i t h o u t a p a r e n t , a n a t u r a l p a r e n t , mother or f a t h e r , t h a t was 

t h i s day a b l e or capable of p r o v i d i n g f o r her immediate c a r e , 

s u p e r v i s i o n or c o n t r o l . " Hendershot t e s t i f i e d t h a t "[DHR] 

ha[s] no knowledge, no p r o o f t h a t [D.N.R.]'s a l l e g e d adopted 

mother [W.R.M.], ever had l e g a l c ustody. She i s now deceased, 

and so [W.R.M.'s] s i s t e r , [the c u s t o d i a n ] , has [D.N.R.] l i v i n g 

w i t h her [ i n Alabama]." Thus, we conclude t h a t the 

requi r e m e n t s of § 30-3B-203(2) are s a t i s f i e d because the 

j u v e n i l e c o u r t had b e f o r e i t e v i d e n c e i n d i c a t i n g t h a t n e i t h e r 

D.N.R., nor her p a r e n t s , nor any pers o n a c t i n g as her p a r e n t 

r e s i d e d i n P e n n s y l v a n i a . 8 Next, we a n a l y z e whether the 

requi r e m e n t s o f e i t h e r § 30-3B-201(a)(1) or (2) were 

s a t i s f i e d . 

S e c t i o n 30-3B-201(a)(1) and (2) read: 

8We have not o v e r l o o k e d the p o s s i b i l i t y t h a t J.M. might 
be D.N.R.'s p a r e n t by a d o p t i o n and t h a t he might r e s i d e i n 
P e n n s y l v a n i a . However, the j u v e n i l e c o u r t was not p r e s e n t e d 
w i t h e v i d e n c e i n d i c a t i n g t h a t J.M. had adopted D.N.R. 
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"(a) E x cept as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, a c o u r t of t h i s s t a t e has j u r i s d i c t i o n t o 
make an i n i t i a l c h i l d c ustody d e t e r m i n a t i o n o n l y i f : 

"(1) T h i s s t a t e i s the home s t a t e o f 
the c h i l d on the date o f the commencement 
of the p r o c e e d i n g , or was the home s t a t e of 
the c h i l d w i t h i n s i x months b e f o r e the 
commencement o f the p r o c e e d i n g and the 
c h i l d i s absent from t h i s s t a t e but a 
p a r e n t or person a c t i n g as a p a r e n t 
c o n t i n u e s t o l i v e i n t h i s s t a t e ; 

"(2) A c o u r t o f another s t a t e does not 
have j u r i s d i c t i o n under s u b d i v i s i o n (1), or 
a c o u r t o f the home s t a t e o f the c h i l d has 
d e c l i n e d t o e x e r c i s e j u r i s d i c t i o n on the 
ground t h a t t h i s s t a t e i s the more 
a p p r o p r i a t e forum under S e c t i o n 30-3B-207 
or 30-3B-208, and: 

"a. The c h i l d and the c h i l d ' s 
p a r e n t s , or the c h i l d and a t 
1 ^ ^ 4- ^ l e a s t one p a r e n t or a person 
a c t i n g as a p a r e n t , have a 
s i g n i f i c a n t c o n n e c t i o n w i t h t h i s 
s t a t e o t h e r than mere p h y s i c a l 
p r e s e n c e ; and 

"b. S u b s t a n t i a l e v i d e n c e i s 
a v a i l a b l e i n t h i s s t a t e 
c o n c e r n i n g the c h i l d ' s c a r e , 
p r o t e c t i o n , t r a i n i n g , and 
p e r s o n a l r e l a t i o n s h i p s . " 

We determine t h a t Alabama was D.N.R.'s home s t a t e and 

t h a t the c u s t o d i a n was the pers o n a c t i n g as her p a r e n t on J u l y 

20, 2011. S e c t i o n 30-3B-102(7) d e f i n e s "home s t a t e , " i n 

p e r t i n e n t p a r t , as " [ t ] h e s t a t e i n which a c h i l d l i v e d w i t h a 
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p a r e n t or a pers o n a c t i n g as a p a r e n t f o r a t l e a s t s i x 

c o n s e c u t i v e months i m m e d i a t e l y b e f o r e the commencement of a 

c h i l d c u s t o d y p r o c e e d i n g . ... " S e c t i o n 30-3B-102(13)defines 

a "person a c t i n g as a p a r e n t " as 

"[a] p e r s o n , o t h e r than a p a r e n t , who: 

"a. Has p h y s i c a l c u s t o d y of the c h i l d 
or has had p h y s i c a l c u s t o d y f o r a p e r i o d o f 
s i x c o n s e c u t i v e months, i n c l u d i n g any 
temporary absence, w i t h i n one year 
i m m e d i a t e l y b e f o r e the commencement o f a 
c h i l d c u s t o d y p r o c e e d i n g ; and 

"b. Has been awarded l e g a l c ustody by 
a c o u r t or c l a i m s a r i g h t t o l e g a l c u s t o d y 
under the law o f t h i s s t a t e . " 

The j u v e n i l e c o u r t r e c e i v e d u n d i s p u t e d e v i d e n c e 

i n d i c a t i n g t h a t the c u s t o d i a n had p h y s i c a l c u s t o d y o f D.N.R. 

as d e f i n e d by § 30-3B-102(14). " P h y s i c a l c u s t o d y " i s d e f i n e d 

i n t h a t s t a t u t e s i m p l y as " [ t ] h e p h y s i c a l care and s u p e r v i s i o n 

of a c h i l d . " I d . Alabama was D.N.R.'s home s t a t e ; no p a r e n t 

or p e r s o n a c t i n g as her p a r e n t i n P e n n s y l v a n i a had p h y s i c a l 

c u s t o d y of D.N.R. w i t h i n s i x months o f J u l y 20, 2011. The 

evide n c e p r e s e n t e d t o the j u v e n i l e c o u r t s a t i s f i e d the 

requi r e m e n t s of § 30-3B-201(a)(1) . Thus, we conclude t h a t the 

c u s t o d i a n ' s argument t h a t the j u v e n i l e c o u r t l a c k e d s u b j e c t -

m a t t e r j u r i s d i c t i o n t o e n t e r i t s J u l y 21, 2011, dependency 
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o r d e r and t h a t i t l a c k e d c o n t i n u i n g j u r i s d i c t i o n t o award 

cust o d y of D.N.R. t o the b i o l o g i c a l mother must f a i l . 

The C u s t o d i a n ' s Remaining I s s u e s 

For purposes of d i s c u s s i o n , we c a t a g o r i z e the c u s t o d i a n ' s 

r e m a i n i n g i s s u e s as f o l l o w s : (1) i s s u e s r e g a r d i n g the J u l y 21, 

2011, o r d e r , (2) i s s u e s r e g a r d i n g the J u l y 26, 2012, o r d e r , 

and (3) an i s s u e r e g a r d i n g the August 20, 2012, cease-and-

d e s i s t o r d e r . 

F i r s t , the c u s t o d i a n argues t h a t the j u v e n i l e c o u r t 

v i o l a t e d her r i g h t t o due p r o c e s s ; she complains t h a t the 

j u v e n i l e c o u r t f a i l e d t o p r o v i d e her w i t h n o t i c e t h a t the 

s h e l t e r - c a r e h e a r i n g would be a "dependency" h e a r i n g and 

f a i l e d t o p r o v i d e her w i t h r e p r e s e n t a t i o n by an a t t o r n e y a t 

t h a t h e a r i n g . Furthermore, she a l l e g e s t h a t the j u v e n i l e d i d 

not have b e f o r e i t c l e a r and c o n v i n c i n g e v i d e n c e i n d i c a t i n g 

t h a t D.N.R. was dependent on J u l y 21, 2011. R e g a r d l e s s of our 

views on the m e r i t s of these arguments, we l a c k j u r i s d i c t i o n 

t o r u l e upon any i s s u e s p e r t a i n i n g t o the J u l y 21, 2011, 

o r d e r . " W r i t t e n n o t i c e of app e a l s h a l l be f i l e d w i t h i n 14 

days of the date of the e n t r y o f o r d e r or judgment a p p e a l e d 

from, whether the app e a l i s t o an a p p e l l a t e c o u r t or t o the 
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c i r c u i t c o u r t f o r t r i a l de novo." Rule 28(C), A l a . R. Juv. P. 

The c u s t o d i a n ' s n o t i c e of a p p e a l as t o the J u l y 21, 2011, 

or d e r was r e q u i r e d t o have been f i l e d no l a t e r than August 3, 

2011, t o be t i m e l y . Because the c u s t o d i a n d i d not f i l e t h i s 

a p p e a l u n t i l August 31, 2012 -- more than a year a f t e r the 

14-day p e r i o d had e x p i r e d -- t h i s c o u r t has no j u r i s d i c t i o n t o 

c o n s i d e r her appeal i n s o f a r as i t c h a l l e n g e s the J u l y 20, 

2011, o r d e r . See Rule 2 ( a ) ( 1 ) , A l a . R. App. P. ("An app e a l 

s h a l l be d i s m i s s e d i f the n o t i c e of appeal was not t i m e l y 

f i l e d t o in v o k e the j u r i s d i c t i o n o f the a p p e l l a t e c o u r t . " ) ; 

R.P.M. v. P.D.A., [Ms. 2110915, Nov. 30, 2012] So. 3d 

, ( A l a . C i v . App. 2012). We, t h e r e f o r e , d i s m i s s the 

c u s t o d i a n ' s a p p e a l i n p a r t . 

In the second s e t of r e m a i n i n g i s s u e s -- those p e r t a i n i n g 

t o the J u l y 26, 2012, o r d e r -- the c u s t o d i a n argues (1) t h a t 

the j u v e n i l e c o u r t d i d not have b e f o r e i t c l e a r and c o n v i n c i n g 

e v i d e n c e i n d i c a t i n g t h a t D.N.R. was dependent on J u l y 26, 

2012, and (2) t h a t the j u v e n i l e c o u r t s h o u l d have g r a n t e d her 

postjudgment motion, her emergency motion f o r the r e t u r n of 

D.N.R. t o Alabama, and her motion f o r the appointment o f a 
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d i f f e r e n t g u a r d i a n ad l i t e m . We address the i s s u e r e g a r d i n g 

the dependency d e t e r m i n a t i o n f i r s t . 

"With r e g a r d t o the s t a n d a r d t h i s c o u r t a p p l i e s 
i n r e v i e w i n g a dependency d e t e r m i n a t i o n , t h i s c o u r t 
has s t a t e d : 

"'A f i n d i n g of dependency must be 
su p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . 
[Former] § 1 2 - 1 5 - 6 5 ( f ) [ , A l a . Code 1975 
(now c o d i f i e d a t § 12-15-310, A l a . Code 
1975 ) ] ; M.M.S. v. D.W., 735 So. 2d 1230, 
1233 ( A l a . C i v . App. 1999). However, 
ma t t e r s of dependency are w i t h i n the sound 
d i s c r e t i o n of the t r i a l c o u r t , and a t r i a l 
c o u r t ' s r u l i n g on a dependency a c t i o n i n 
which e v i d e n c e i s p r e s e n t e d ore tenus w i l l 
not be r e v e r s e d absent a showing t h a t the 
r u l i n g was p l a i n l y and p a l p a b l y wrong. R.G.  
v. Calhoun County Dep't of Human Res., 716 
So. 2d 219 ( A l a . C i v . App. 1998); G.C. v.  
G.D., 712 So. 2d 1091 ( A l a . C i v . App. 
1997); and J.M. v. S t a t e Dep't of Human  
Res., 686 So. 2d 1253 ( A l a . C i v . App. 
1996).' 

"J.S.M. v. P.J., 902 So. 2d 89, 95 ( A l a . C i v . App. 
2004). ' C l e a r and c o n v i n c i n g e v i d e n c e ' i s 

" ' [ e ] v i d e n c e t h a t , when weighed a g a i n s t 
e v i d e n c e i n o p p o s i t i o n , w i l l produce i n the 
mind o f the t r i e r of f a c t a f i r m c o n v i c t i o n 
as t o each e s s e n t i a l element of the c l a i m 
and a h i g h p r o b a b i l i t y as t o the 
c o r r e c t n e s s o f the c o n c l u s i o n . P r o o f by 
c l e a r and c o n v i n c i n g e v i d e n c e r e q u i r e s a 
l e v e l of p r o o f g r e a t e r than a preponderance 
of the evi d e n c e or the s u b s t a n t i a l weight 
of the e v i d e n c e , but l e s s than beyond a 
re a s o n a b l e doubt.' 
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"§ 6-11-20(b)(4), A l a . Code 1975." 

T.E.W. v. T.S., 97 So. 3d 157, 161 ( A l a . C i v . App. 2012). 

The c u s t o d i a n , i n a one-page argument, urges t h i s c o u r t 

t o d i s c o u n t the t e s t i m o n y o f the o n l y w i t n e s s t o t e s t i f y a t 

the J u l y 20, 2012, permanency h e a r i n g because i t " c o n s i s t e d of 

a l o t of hearsay statements and l e a d i n g q u e s t i o n s " and because 

" n o t h i n g c l e a r l y and c o n v i n c i n g l y e s t a b l i s h e d t h a t [D.N.R.] 

was dependent." However, she has f a i l e d t o r e f e r t h i s c o u r t 

t o r e l e v a n t l e g a l a u t h o r i t y s u p p o r t i n g her argument. Her lone 

c i t a t i o n t o M.G. v. J.T., 90 So. 3d 762 ( A l a . C i v . App. 2012), 

does not support her argument. In t h a t case a j u v e n i l e c o u r t 

d i d not have b e f o r e i t c l e a r and c o n v i n c i n g e v i d e n c e of 

dependency because an a d j u d i c a t o r y h e a r i n g had not been 

conducted. 90 So. 3d a t 766. 

" ' I t i s the a p p e l l a n t ' s burden t o r e f e r t h i s 
C o urt t o l e g a l a u t h o r i t y t h a t s u p p o r t s i t s argument. 
Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t the 
argument i n an a p p e l l a n t ' s b r i e f i n c l u d e " c i t a t i o n s 
t o the c a s e s , s t a t u t e s , [and] o t h e r a u t h o r i t i e s ... 
r e l i e d on." C o n s i s t e n t w i t h Rule 28, "[w]e have 
s t a t e d t h a t i t i s not the f u n c t i o n of t h i s c o u r t t o 
do a p a r t y ' s l e g a l r e s e a r c h . " S p r a d l i n v. S p r a d l i n , 
601 So. 2d 76, 78 ( A l a . 1992) ( c i t i n g Henderson v.  
Alabama A & M U n i v e r s i t y , 483 So. 2d 392, 392 ( A l a . 
1986) ("'Where an a p p e l l a n t f a i l s t o c i t e any 
a u t h o r i t y , we may a f f i r m , f o r i t i s n e i t h e r our duty 
nor f u n c t i o n t o p e r f o r m a l l the l e g a l r e s e a r c h f o r 
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an a p p e l l a n t . ' Gibson v. N i x , 460 So. 2d 1346, 1347 
( A l a . C i v . App. 1 9 8 4 ) . " ) ) . ' " 

M u l l i n s v. S e l l e r s , 80 So. 3d 935, 945 ( A l a . C i v . App. 

2011) ( q u o t i n g Board of Water & Sewer Comm'rs of C i t y of M o b i l e 

v. B i l l H a r b e r t C o n s t r . Co., 27 So. 3d 1223, 1254 ( A l a . 

2009)). 

Furthermore, the c u s t o d i a n had s t i p u l a t e d t o D.N.R.'s 

dependency a t the August 26, 2011, a d j u d i c a t o r y h e a r i n g , she 

d i d not t e s t i f y or c a l l w i t n e s s e s a t the J u l y 20, 2012, 

permanency h e a r i n g , and she d i d not r a i s e the i s s u e of a l a c k 

of c l e a r and c o n v i n c i n g e v i d e n c e o f dependency i n her August 

6, 2012, postjudgment motion. Thus, we cannot c o n s i d e r her 

argument because she i s r a i s i n g i t f o r the f i r s t time on 

a p p e a l . See Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 410 

( A l a . 1 9 9 2 ) ( t h i s c o u r t may not c o n s i d e r arguments t h a t are 

p r e s e n t e d f o r the f i r s t time on a p p e a l ) . 

We next address the c u s t o d i a n ' s argument t h a t the 

j u v e n i l e c o u r t s h o u l d have g r a n t e d her August 6, 2012, 

postjudgment motion, which i n c l u d e d a vague r e f e r e n c e t o her 

p r e v i o u s l y f i l e d emergency motion f o r the r e t u r n of D.N.R. t o 

Alabama and her motion f o r the appointment of a d i f f e r e n t 
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g u a r d i a n ad l i t e m , as t o which the j u v e n i l e c o u r t had not 

e n t e r e d a r u l i n g . 

" I n g e n e r a l , whether t o g r a n t or t o deny a 
p o s t t r i a l motion i s w i t h i n the sound d i s c r e t i o n o f 
the t r i a l c o u r t , and the e x e r c i s e of t h a t d i s c r e t i o n 
w i l l not be d i s t u r b e d on a p p e a l u n l e s s by i t s r u l i n g 
the c o u r t abused some l e g a l r i g h t and the r e c o r d 
p l a i n l y shows t h a t the t r i a l c o u r t e r r e d . See Green  
Tree Acceptance, I n c . v. S t a n d r i d g e , 565 So. 2d 38 
( A l a . 1990)." 

F l a g s t a r E n t e r s . , I n c . v. F o s t e r , 779 So. 2d 1220, 1221 ( A l a . 

2000). 

The c u s t o d i a n ' s bare a l l e g a t i o n i n her b r i e f t o t h i s 

c o u r t t h a t "the f a i l u r e o f the j u v e n i l e c o u r t i n not s e t t i n g 

a s i d e i t s o r d e r s and r e t u r n i n g [D.N.R.] t o the custody of [the 

c u s t o d i a n ] was p l a i n l y wrong and an abuse of d i s c r e t i o n " does 

not demonstrate e r r o r t o t h i s c o u r t . However, the c u s t o d i a n 

c i t e s Hamrick v. Hamrick, 508 So. 2d 282 ( A l a . C i v . App. 

1987), and P h i l l i p s v. P h i l l i p s , 395 So. 2d 1040 ( A l a . C i v . 

App. 1981), which e x p l a i n t h a t t h i s c o u r t can r e v e r s e a 

judgment i f the r e c o r d d i s c l o s e s a m a n i f e s t abuse of 

d i s c r e t i o n . Hamrick, 508 So. 2d a t 284. 

In her postjudgment motion, the c u s t o d i a n c o n t i n u e d t o 

p o i n t out t o the j u v e n i l e c o u r t i t s a l l e g e d f a i l i n g s a t the 

J u l y 20, 2011, s h e l t e r - c a r e h e a r i n g , a t which, she s a i d , "her 
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r i g h t s as a the l e g a l g u a r d i a n were not o n l y v i o l a t e d but a l s o 

d i s r e g a r d e d . " We might agree t h a t the r e c o r d d i s c l o s e s a 

m a n i f e s t abuse of d i s c r e t i o n r e g a r d i n g the J u l y 20, 2011, 

s h e l t e r - c a r e h e a r i n g and the J u l y 21, 2011, o r d e r ; however, 

the r e c o r d does not d i s c l o s e a s i m i l a r m a n i f e s t abuse of 

d i s c r e t i o n w i t h r e s p e c t t o the J u l y 26, 2012, o r d e r . Thus, we 

a f f i r m the j u v e n i l e c o u r t ' s d e n i a l of the c u s t o d i a n ' s August 

6, 2012, postjudgment motion. 

F i n a l l y , the c u s t o d i a n argues t h a t the j u v e n i l e c o u r t 

v i o l a t e d her F i r s t Amendment r i g h t t o f r e e speech by g r a n t i n g 

DHR's and the g u a r d i a n ad l i t e m ' s j o i n t motion t o cease and 

d e s i s t . 

"'A c o u r t has a duty t o a v o i d c o n s t i t u t i o n a l 
q u e s t i o n s u n l e s s e s s e n t i a l t o the p r o p e r d i s p o s i t i o n 
of the case. Doughty v. Tarwater, 261 A l a . 263, 73 
So. 2d 540 (1954); Moses v. Tarwater, 257 A l a . 361, 
58 So. 2d 757 (1952); Lee v. Macon Co. Board of  
E d u c a t i o n , 231 F. Supp. 743 (M.D. A l a . 1964).'" 

Lowe v. F u l f o r d , 442 So. 2d 29, 33 ( A l a . 1983) ( q u o t i n g the 

t r i a l c o u r t ' s o r d e r ) . 

We do not reach the c u s t o d i a n ' s c o n s t i t u t i o n a l q u e s t i o n 

because we determine t h a t the j u v e n i l e c o u r t i s i n c o r r e c t t h a t 

the c u s t o d i a n and the c u s t o d i a n ' s s i s t e r had v i o l a t e d A l a . 

Code 1975, § 12-15-133(g), which p e r t a i n s t o the 
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c o n f i d e n t i a l i t y of the r e c o r d s of j u v e n i l e p r o c e e d i n g s . 

S u b s e c t i o n (g) p r o v i d e s i n i t s e n t i r e t y : 

"(g) Except f o r the purposes p e r m i t t e d and i n 
the manner p r o v i d e d by t h i s s e c t i o n , whoever 
d i s c l o s e s or makes use of or knowingly p e r m i t s the 
use of i n f o r m a t i o n i d e n t i f y i n g a c h i l d , or the 
f a m i l y of a c h i l d , who i s or was under the 
j u r i s d i c t i o n of the j u v e n i l e c o u r t , where t h i s 
i n f o r m a t i o n i s d i r e c t l y or i n d i r e c t l y d e r i v e d from 
the r e c o r d s of the j u v e n i l e c o u r t or a c q u i r e d i n the 
course of o f f i c i a l d u t i e s , upon c o n v i c t i o n t h e r e o f , 
s h a l l be g u i l t y of a C l a s s A misdemeanor under the 
j u r i s d i c t i o n o f the j u v e n i l e c o u r t and a l s o may be 
s u b j e c t t o c i v i l s a n c t i o n s . P r o v i d e d , however, t h a t 
n o t h i n g i n t h i s s e c t i o n s h a l l be c o n s t r u e d t o 
p r o h i b i t or o t h e r w i s e l i m i t c o u n s e l from d i s c l o s i n g 
c o n f i d e n t i a l i n f o r m a t i o n o b t a i n e d from the j u v e n i l e 
c o u r t f i l e o f the c h i l d as needed t o i n v e s t i g a t e the 
case of the c l i e n t or p r e p a r e a defense f o r t h a t 
c l i e n t , p r o v i d e d t h a t the d i s c l o s u r e i s i n 
f u r t h e r a n c e of c o u n s e l ' s r e p r e s e n t a t i o n of the 
p a r t y . " 

We have re v i e w e d the e x h i b i t s a t t a c h e d t o the j o i n t 

motion t o cease and d e s i s t , and we agree w i t h the c u s t o d i a n 

t h a t the e x h i b i t s d i d not i d e n t i f y D.N.R. or D.N.R.'s f a m i l y . 

Furthermore, the i n f o r m a t i o n c o n t a i n e d i n the e x h i b i t s was not 

d e r i v e d from the r e c o r d s of the j u v e n i l e c o u r t . Because § 

12-15-133 i s i n t e n d e d t o p r o t e c t the i d e n t i t y of j u v e n i l e s , 

not DHR employees, g u a r d i a n s ad l i t e m , or j u v e n i l e - c o u r t 

judges, we remand the cause f o r the j u v e n i l e c o u r t t o v a c a t e 

i t s August 20, 2012, c e a s e - a n d - d e s i s t o r d e r . 
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2111220 — APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

2120020 — APPEAL DISMISSED IN PART; JUDGMENT AFFIRMED IN 

PART AND REVERSED IN PART; AND CAUSE REMANDED WITH 

INSTRUCTIONS. 

Donaldson, J . , con c u r s . 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thompson, P.J., concurs i n p a r t and d i s s e n t s i n p a r t , 

w i t h w r i t i n g , which P i t t m a n , J . , j o i n s . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g 

i n p a r t i n case no. 2120020. 

I would not remand t h i s a c t i o n t o r e q u i r e the j u v e n i l e 

c o u r t t o v a c a t e the August 20, 2012, c e a s e - a n d - d e s i s t o r d e r . 

Even assuming t h a t the e x h i b i t s a t t a c h e d t o the motion s e e k i n g 

the o r d e r d i d not i d e n t i f y D.N.R. or D.N.R.'s f a m i l y , as the 

main o p i n i o n a s s e r t s , the j u v e n i l e c o u r t ' s o r d e r does n o t h i n g 

more t h a t r e q u i r e K.R. and J.W. t o comply w i t h § 12-15-133(g), 

A l a . Code 1975. In o r d e r i n g K.R. and J.W. t o cease the 

" d i s s e m i n a t i o n of names, i d e n t i t i e s or o t h e r c o n f i d e n t i a l  

i n f o r m a t i o n which are p r o t e c t e d by s t a t u [ t ] e , v i a the 

newspaper, i n t e r n e t w e b s i t e and o t h e r s o c i a l n e t w o r k i n g media, 

and/or by any o t h e r form" (emphasis added), the t r i a l c o u r t 

e s s e n t i a l l y p ut them on n o t i c e t h a t § 12-15-133(g) was 

a p p l i c a b l e i n t h i s case and t h a t the d i s s e m i n a t i o n of 

c o n f i d e n t i a l i n f o r m a t i o n was p r o h i b i t e d by law. 

I f i n d no b a s i s on which t o r e q u i r e the j u v e n i l e c o u r t t o 

va c a t e the c e a s e - a n d - d e s i s t o r d e r ; t h e r e f o r e , I d i s s e n t from 

t h a t p o r t i o n o f the o p i n i o n remanding the cause f o r the 

j u v e n i l e c o u r t t o va c a t e t h a t o r d e r . I concur w i t h the 

remainder of the o p i n i o n . 

P i t t m a n , J . , c o n c u r s . 
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