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THOMAS, Judge.

D.N.R. was Dborn in Pennsylvania on July 26, 1993,
D.N.R.'s father is unknown, and T.D. ("the bioclogical mother")
consented to the termination of her parental rights on June
26, 1988, in the Court of Common Pleas of Lawrence County,
Pennsylvania ("the Pennsylvania court™). D.N.R, lived with
W.R.M. until W.R.M.'s death; however, the record does not
reveal whether W.R.M. adopted D.N.R. W.R.M. was survived by
her husband J.M.

The record contains a copy of the Pennsylvania court's
August 9, 2006, judgment that incorporated a consent agreement
entered into by J.M. and J.W. ("the custodian"), the sister of
W.R.M.1 The Pennsylvania court awarded primary physical
custody and sole legal custody of D.N.R. tc the custodian and
awarded J.M. visitation and the right to review D.N.R.'s
medical, dental, psychiatric, psychological, and academic
records. The Jjudgment o©f the Pennsylvania court included a

provision in which K.R. ("the custcdian's sister") would

'"The custodian is referred to as D.N.R.'s maternal aunt
throughout the record; however, because we cannot determine
from the record that W.R.M. (¢cr W.R.M. and J.M.} adopted
D.N.R., we cannot conclude that the custeodian is D.N.R.'s
maternal aunt by adoption.
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receive custody of D.N.R. upon the incapacitation or death of
the custedian.? D.N.R. moved te Alabama with the custodian in
2006.

On July 18, 2011, D.N.R.'s guardian ad litem filed a
petition 1in the Lauderdale Juvenile Court asserting that
D.N.R. was dependent and reguesting that her custody Dbe
awarded to the Lauderdale Department of Human Resources
("DHR") . The petition alleged that D.N.R. lived with the
custodian, that D.N.R.'s mother was deceased and her father
was unknown, that the custodian was not providing for D.N.R.'s
care, support, or educatiocn, and that D.N.R.'s health, safety,
and well being were at risk. A shelter-care hearing was set
for July 20, 2011. At the shelter-care hearing, the Juvenile-
court judge stated: "We are here today for a determination of
the dependency and a 72-hour hearing." DHR's attorney and
D.N.R.'s guardian ad litem stipulated to D.N.R.'s dependency;
however, the custodian, who was acting pro se, never
stipulated to D.N.R.'s dependency; she admitted only that

D.N.R. had "a lot of issues."”

‘Automatic-reversionary provisions regarding child-custody
awards have no legal effect in Alabama. Daugherty .
Daugherty, 993 So. 2d 8, 13 (Ala. Civ. App. 2008).
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Nothing asserted in the pleadings or stated at the
shelter-care hearing would have revealed the existence of the
Judgments of the Pennsylvania court to the juvenile court,
although we note that the action underlying these appeals is
case number JU-10-176.05 and it is apparent to this court that
D.N.R. had been before the juvenile court at least three other
times. Before witnesses were called, the attornevys and the
Juvenile-court Judge had a discussion regarding a certain
delinquency charge against D.N.R. in "the .04 case™ that was
scheduled to ke heard by the juvenile court later that same
day.*

At the time of the July 20, 2011, shelter-care hearing,
D.N.R. had lived with the custodian for more than five years;
however, the juvenile-court judge guestioned the custodian as

Lo whether she had "paperwork showing that [she] hald]

*Althcugh it i1s not entirely clear, it appears that the
delinquency charge was either dismissed or that D.N.R. was
found "not guilty by reason of mental defect.”™ Similarly
unclear are certain oral and written statements in various
pleadings and in on-the-record discussions between attorneys
and the juvenile-court judge indicating that D.N.R. suffered
from a mental impairment, lower-than-average intelligence,
"mild MR," or a mental defect.

4
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custody,™ to which the custodian replied: "Not with me." The
Juvenile-court judge said:

"The reason I'm asking these guestions because 1f

you are determined Lo be [D.N.R.]'s legal custcedian,

then we probably need to have an attorney appointed

Lo represent you and your interests in Lhese cases

or in this case. So it would be wvery keneficial to

all of us if you could find that paperwork and let

us know because as far as we know, there's no order

that we know of saying you have custody of [D.N.R.],

okay?"

Sarah Hendershot, a DHR employee, testified that DHR
could not "establish who the legal guardian i1is right now."
The juvenile court heard testimony that DHR had treated D.N.R.
"like a teenager that was found on the street" because DHR had
no proof that the custodian had legal custody of D.N.R.,
although Hendershot also agreed that D.N.R. was accompanied in
the shelter-care hearing by her "physical custodian, her
aunt, " who "was providing home, supervision, and custody for
[D.N.R.]." Hendershot testified that DHR had received
information indicating that the custodian had been "possibly
emotionally abusive" and had made "harmful statements" to
D.N.R. Hendershot said that if the Jjuvenile court awarded

D.N.R.'s custody to DHR, part of the services provided to the

custodian would ke the determination o¢f the "status of
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custody.™ The juvenile court neither appointed an attorney
for the custodian nor afforded her an copportunity to testify
or to examine Hendershct. The following exchange took place
at the end of the shelter-care hearing:

"THE COURT: T think it's sufficient. All right.
Based on the evidence and testimony, along with the
stipulations of the parties, the Court finds this
hearing 1s being held within 72 hours. This pick-up
is warranted and necessary under the conditions
stated and [D.N.R.] is dependent and T will declare
the c¢hild dependent today. Therefore, custody will
remain with [DHR] pending an adjudicatory hearing
which will be set, I guess, some time within the
next 60 days. Anything else we need to take up at
this time?

"[The custodian]: Judge?

"THE COQURT: Yes, ma'am.

"[The custodian]: Those papers [indicating that the
custodian was D.N.R.'s legal custodian] -- I've been
trying to get somebody's attention. I think they're

downstairs, and I think I had them recorded.

"THE CQURT: Okay. Well, if you find them, it will
help them and assist them.

"[DHR's attorney]: It's a good start.

"[The custcedian]l: I'm pretty sure I tock them and
had them recorded."

On July 21, 2011, the juvenile court entered its order,
transferring pendente lite custody of D.N.R. te DHR, and, 1in

a handwritten additicn te its findings, it included a sentence
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that reads: "The Court finds the mincr child dependent." The
custodian did not appeal the July 21, 2011, judgment.

D.N.R. was placed in a foster home, and the juvenile
court set an adjudicatory hearing for August 26, 2011. Oon
July 26, 2011, D.N.R. reached 18 vears of age. A transcript
of the August 26, 2011, adjudicatcry hearing is included in
the record. At that hearing W.R.M. was referred to as the
"adopted mother" and the custodian was referred to as "the
guardian."” The custodian was represented by an attorney at
the August 26, 2011, hearing. DHR offered a repcrt into
evidence 1in which 1t confirmed that the custodian had been
D.N.R.'s legal guardian and asserted that D.N.R. had been
"diagnosed with Mental Retardation.”™ The custodian stipulated
to D.N.R.'s dependency, and the Juvenile court entered a
Jjudgment on August 26, 2011, again adjudicating D.N.R.
dependent. The custodian did not appeal the August 26, 2011,
Judgment.

The case was set for a review hearing in January 2012,
and, on January 30, 2012, the juvenile court entered an order
in which it found "that reasonable efforts toward

reunification [with the custodian] have bheen made, and the
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most appropriate plan is Adult Custodial Care." The custodian
did not appeal the January 30, 2012, judgment. DHR placed
D.N.R. with the bkiological mother in Pennsylvania in June
2012.

On June 27, 2012, the custodian's sister filed a motion
to intervene for the purpose of seeking custody of D.N.R. On
July 20, 2012, the bioclogical mother and her partner, M.J.K.,
filed a petition for custody of D.N.R. That same day, the
Juvenile court signed a permanency-hearing-order form that
included its findings that DHR had made reasonable efforts to
reunite D.N.R. with the custodian and that, as of July 12,
2012, D.N.R. should be "returned to [the biclogical mother]"”
who was denoted as "the parent."” The custodian and the
custodian's sister opposed D.N.R.'s change of custody in
several filings, including an emergency moticn for the return
of D.N.R. to Alabama and a moticn for the appointment of a
different guardian ad litem. A permanency hearing was held on
July 20, 2012.

At the July 20, 2012, permanency hearing, Labrisca Cook,
a DHR employee, was the only witness called to testify. Cook

recommended that D.N.R.'s permanency plan should be "return to
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parent," referring to the kiological mother as the parent.
Cook said that D.N.R. had been in foster care for one year and
that at the time of the hearing she had been placed with the
bioclogical mother for one month. According to Cook, the
biclogical mother was an approved foster parent in
Pennsylvania; her house was approved by the Lawrence County
Children and Youth Services in New Castle, Pennsylvania, and
the Federal Bureau of Investigation had completed background
checks on the biological mother. Cook testified that the
biclogical mother and M.J.K. were capabkle of providing
financially for D.N.R. and that D.N.R. desired to live with
the bioclogical mother. Cook stated that DHR had investigated
the reason for which the biological mecther's parental rights
had been terminated; Thowever, she admitted that that
investigation consisted of nothing mere than asking the
biclogical mother for explanation of the reason.®

According to Coock, D.N.R. did not desire to live with the

custodian, the custodian had noet visited with D.N.R. in the

‘The record contalins & copy of the Pennsylvania court's
1998 "order of consent" in which the bioclcocgical mother
censented to the adoption of D.N.R., and to the termination of
her parental rights to D.N.R. W.R.M. is not referred to in
that document.
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past vear, and the custodian had attended only two of three
Individualized Service Plan meetings regarding D.N.R. She
testified that, during the time that D.N.R. had lived with the
custodian, D.N.R. had not had a bsdroom in the custodian's
"spacious" house, although a yvounger child had a large bedroom
with an attached bathroom. Cook said that D.N.R. had slept in
a "little loft™ that was not enclosed. Cock testified that
the custodian had been "indicated [for] physical abuse,
bizarre discipline, and alsc mental and emoticnal abuse as
well." On cross—-examination Cook admitted that the findings
of M"indicated" for physical abuse and bizarre discipline
resulted from her "withholding fcod and water" frcem D.N.R.
She salid that she was not aware whether the physical
abuse/bizarre discipline occurred more than once, but there
was Cestimony that D.N.R. had failed tc¢ provide water to the
family's pets, which was her chore, and that the custcdian had
once withheld water from D.N.R. for an unkncwn period as a
method of discipline to teach D.N.R. the importance of her
chore. Cook admitted that D.N.R. was "in good health" and of

normal welght when she entered foster care.

10
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On July 26, 2012, the Jjuvenile court signed an order that
stated that D.N.R. "shall be returned to [the biological
mother],™ but it failed to address the other pending motions.
On August 6, 2012, the custodian and the custodian's sister
filed separate motions to reconsider the July 26, 2012, order,
which the juvenile court denied on August 20, 2012. That same
day, the juvenile court entered the following Jjudgment that
read, 1in its entirety:

"BASED UPCN the report and recommendation of the
guardian ad litem submitted on July 1%, 2012, and

the recommendation of [DHR], 1legal and physical

custody of [D.N.R.] 1is hereby awarded to the

biclogical mother([].

"A1ll other pending motions and regquests are
hereby denied.™

DHR filed a postjudgment motion seeking a deletlion the
pertion of the August 20, 2012, judgment in which the juvenile
court had specified that i1t had based its judgment on DHR's
recommendation and an amendment of the judgment to allow DHR
te monitor D.N.R.'s placement with the biological mother. The
Juvenile court entered an amended Judgment, deleting the
requested peortion of its Jjudgment on August 23, 2012, and
allowing DHR to menitor D.N.R.'s placement for a minimum of

six months,

11
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PHR and the guardian ad litem also filed a joint motion
requesting an order requiring the custodian and the
custodian's sister to cease publishing "confidential
information" in violation of Ala. Code 1975, & 12-15-1323{(g).
Exhibits attached to the joint motion included a newspaper
advertisement for a Web site where persons could post comments
regarding the Lauderdale family court, DHR caseworkers, or
guardians ad litem. The custodian's sister had posted a
narrative in which she identified the juvenile-court Jjudge,
PHR employees, and attorneys involved in the underlying action
by name, but she used fictitious or shortened names for
D.N.R., the custodian, and the biolecgical mother. Other
persons, including the custodian, had posted comments on the
Web site. The custodian's comment did net include D.N.R.'s
name.

On August 20, 2012, the juvenile court entered a "cease
and desist order,” forbidding the custedian and the
custodian's sister from "dissemination of names, identities], ]
or other confidential information which are protected by
statul[t]le, wvia the newspaper, 1internet website and other

social networking media, and/or by any cother form.™ On August

12
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31, 2012, the custodian and the custodian's sister filed
separate appeals with this court, which we consclidated ex
mero motu on QOctober 5, 2012.

DHR's Letter Brief

DHR, in a letter brief to this court, urges this court to
dismiss the appeals, contending that D.N.R. was 18 years of
age when she was adjudicated dependent on August 26, 2011.°
If that were true, we would grant DHR's reguest, because, in
order for a child to ke adjudicated a dependent child, he or
she must meet the definition of the term "child™ that is
contained in Ala. Code 1975, & 12-15-102(3): "An individual
under the age of 18 years, or under 21 vears of age and before
the Jjuvenile court for a delinquency matter arising before
that individual's 18th birthday ...." However, DHR fails to
acknowledge the juvenile ccourt's handwritten addition to its
July 21, 2011, order that included the sentence: "The Court
finds the minor child dependent." We conclude that D.N.R. was
adjudicated dependent on July 21, 2011, which was 5 days
before she reached the zge of 18. Therefore, the appeals

cannot be dismissed on the ground that DHR asserts.

"DHR did not file a formal brief on appeal.

13
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The Custodian's Sister's Appeal

The custodian's sister seeks our review of whether the
Juvenile court received clear and convincing evidence to
support its July 21, 2011, dependency finding and of whether
the juvenile court had jurisdiction over the cause. However,
the custcodian's sister's motion to intervene was denied on
August 20, 2012, by the Jjuvenile court. The custodian's
sister falled to ralse an argument in her postjudgment motion
that the juvenile court exceeded its discretion by denying her
motion to intervene and, likewise, she has failed to raise
that argument on appeal.

"'""Unless a person 1s a party to a
Judgment, he [cannot] appeal from that
Judgment . That fundamental principle is cne
of the c¢ldest in Alabama Jjurisprudence."
Daughtry v. Mobile County Sheriff's Dep't,
536 So. 2d 953, 954 (Ala. 1988). "One must
have been a party to the judgment below in
order to have standing to appeal any issus
arising out o¢f that Jjudgment." Mars Hill
Baptist Church o¢f Annisten v, Mars Hill
Migssionary Bagtist Church, 761 So. 2d 975,
80 (Bla. 19939) (emphasis added [in
Boschert]). See also Triple J Cattle, Inc.
v. Chambers, 621 So. 2d 1221 (Ala. 1993).

"'"Boschert has never been a defendant,
a representative, or a member of the
plaintiff class 1n the Naef case. It 1s not
an intervenor. Consegquently, the notice of
appeal filed by Boschert failed to invoke

14
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the appellate jurisdiction of this Court.
For these reasons, Gthe appeal must be
dismissed.'

"[Boschert Merrifield Consultants, Inc. v. Masconite
Corp.,] 897 Sco. 2d [1048,] 1051-52 [(Ala. 2004)]."

McCollum v, Keating, 5 So. 3d 1283, 1287 (Ala. Civ. App.

2008) . TLikewise, the custodian's sister was neither a party
nor an intervencr in the underlying action. The custodian's
sister has failed to invoke the appellate jurisdiction of this
court, and her appeal is Lherefore 1s dismissed.

The Custodian's Appeal -- Subject-matter Jurisdicticn

The custodian seeks this court's review of a number of
issues., Amcong her issues are assertions that the Jjuvenile
court lacked subject-matter jurisdiction to enter its July 21,
2011, dependency order and that, therefore, it lacked
jurisdiction under the Uniform Child Custody Jurisdiction and
Enforcement Act ("UCCJEA"), codified at Ala. Code 197b, §
30-3B-101 et seq., Lo award custody of D.N.R. to the
biclogical mother on July 26, 2012.°

No one argued to the juvenile court that it must comply

with the directives of the UCCJEA, and no one informed the

‘Pennsylvania has alsc adopted the UCCJEA. It is codified
at 23 Pa. Cons. Stat. § 5401 et seq.

15
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Juvenile court in pleadings or at the July 20, 2011, shelter-
care hearing that the Pennsylvania court had made an initial
custody determination as to D.N.R. In fact, the first mention
of the Jurisdictional requirements of the UCCJEA comes on
appeal to this court.

"However, 1in the context of a custody matter
controlled by the UCCJEA, 'jurisdiction to make a
child custody determination is subiject matter
Jurisdiction,' and 'an agresment of the parties to
confer Jurisdiction on a court that would not
otherwise have Jjurisdiction under the [UCCJEA] 1is
ineffective.' Ala. Code 1975, § 30-3B-201, Official
Comment (emphasis added).”

M.B.L. v, G.G.L., 1 So., 3d 1048, 1051 {(Ala. Civ. App. 2008).

"T[S]ubject-matter Jurisdiction may not be walved; a
court's lack of subject-matter jurisdiction may be raised at
any time by any party and may even be raised by a court ex

mero motu. ™ S$.B.U., v, D.G.B.,, 913 So., 2d 452, 455 (Ala. Civwv.

App. 2005) (guoting C.J.L. v. M.W.B., 868 So. 2d 451, 453 (Ala.

Civ. App. 2003)}). Questions of law, such as whether a court
has subject-matter jurisdiction, are reviewed de novoe. BT Sec.

Corp. v. W.R. Huff Asset Mgmt. Co., 891 So. 2d 310 (Ala.

2004) .
In this case, the Pennsylvanlia court made an initial

custody determination as te D.N.R., and the juvenile court

16
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modified that determination.’ Thus, we conclude that this
case 1s controlled by the UCCJEA, which prescribes the
regulirements that must be met in order for a court of this
state to modify an initial custody determination of another
state. We must determine whether the Jjuvenile court had
Jurisdiction te modify the Pennsylvania ccurt's Jjudgment
pursuant to & 30-3B-201(a) {l) or (2y, Ala. Code 1275,
(discussed infra) and either & 30-2B-203(1) or {2), Ala. Code
1875. Section 30-3B-203 provides, in its entirety:

"Except as otherwise provided 1n Sectiocn
30-3B-204, & ccurt of this state may ncot modify a
child custody determination made Dby a court of
ancther state unless a court of this state has
Jurisdiction to make an initial determination under
Section 30-3B-201(a}) {l) or (2) and:

"{1l) The court of the other state
determines 1t no longer has continuing,
exclusive Jjurisdictiocon under Sectlion
30-3B-202 or that a court of this state

would ke a more convenient forum under
Section 30-2B-207; or

‘Alabama Code 1975, § 30-3B-102(11), broadly defines
"modification™ as

"l[a] child custody determination that changes,
replaces, supersedes, or 1s otherwise made after a
previous determination concerning the same child,
whether or not it is made by the court that made the
previous determination."

17
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"{(2) A court of this state or a court

of the other state determines that the

child, the child's parents, and any person

acbting as a parent do nobt presently reside

in the other state.™

On July 20, 2011, Hendershot testified that D.N.R. "was
without a parent, a natural parent, mother or father, that was
this day able or capable of providing for her immediate care,
supervision or control."” Hendershot testified that "[DHR]
ha[s] no knowledge, no proof that [D.N.R.]'s alleged adopted
mother [W.R.M.], ever had legal custody. She i1is now deceased,
and so [W.R.M.'s] sister, [the custodian], has [D.N.R.] living
with Ther [in Alabama].™ Thus, we cconclude that the
regquirements of § 30-3B-203(2) are satisfied Dbecause the

Juvenile court had before it evidence indicating that neither

D.N.R., nor her parents, nor any person acting as her parent

resided in Pennsylvania.® Next, we analyze whether the
regquirements of either & 320-3B-201(a} (1) or (2) were
satisfied.

Section 30-2B-201(a}) {l) and (2) read:

“We have not overlocked the possibility that J.M. might
be D.N.R.'s parent by adoption and that he might reside in
Pennsylvania. However, the juvenile court was not presented
with evidence indicating that J.M. had adopted D.N.R.

18
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"{a) Except as otherwise provided in Section
30-3B-204, a court of this state has jurisdiction to
make an initial child custody determination only 1if:

"{1l) This state is the home state of
the child on the date of the commencement
of the proceeding, or was the home state of
the c¢hild within six months before the
commencement of the proceeding and the
child 1is absent from this state but a
parent or person acting as a parent
continues to live in this state;

"(Z} A court of another state does not
have jurisdiction under subdivision (1), or
a court of tLhe home state of the child has
declined to exercise Jjurisdiction on the
ground that this state 1is the more
appropriate forum under Section 30-3B-207
or 30-3B-208, and:

"a. The child and the child's
parents, or the c¢hild and at
least one parentt or a person
acting as a parent, have a
significant connection with this
state other than mere physical
presence; and

"I, Substantial evidence iz

available in this state
concerning the child's care,
protection, training, and

personal relaticnships."
We determine that Alabama was D.N.R.'s home state and
that the custodian was the person acting as her parent on July
20, 2011. Section 30-3B-102(7) defines "home state,”™ in

pertinent part, as "[t]he state in which a c¢hild lived with a

19
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parent o©or a person acting as a parent for at least six
consecutive months immediately before the commencement of a
child custody proceeding. ..." Section 30-3B-10Z2{13)defines
a "perscon acting as a parent" as
"[a] person, other than a parent, who:
"a. Has physical custody of the child
or has had physical custoedy for a periocd of
six consecutlive months, including any
Cemporary absence, within one year
immediately before the commencement of a
child custody proceeding; and
"b. Has been awarded legal custody by
a court or claims a right to legal custody
under the law of this state."

The juvenile court recelved undisputed evidence
indicating that the custodian had physical custody of D.N.R.
as defined by § 30-3B-102(14). "Physical custedy" is defined
in that statute simply as "[C]he physical care and supervision
of a child."™ Id. Alabama was D.N.R.,'s home state; no parent
or person acting as her parent in Pennsylvania had physical
custody ¢f D.N.R., within six months of July 20, 2011. The
evidence presented o the Juvenlle court satisfied the
requirements ¢f § 30-3B-201(a) (1) . Thus, we conclude that the

custodian's argument that the juvenlile court lacked subject-

matter Jurisdiction to enter its July 21, 2011, dependency

20
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order and that 1t lacked continuing jurisdiction to award
custody of D.N.R. to the biological mother must fail.

The Custodian's Remaining Issues

For purposes of discussion, we catagorize the custodian's
remaining issues as follows: (1) issues regarding the July 21,
2011, order, (2} issues regarding the July 26, 2012, order,
and {(3) an issue regarding the August 20, 2012, ceasse-and-
desist order.

First, the custodian argues that the Jjuvenile court
viclated her right to due process; she complains that the
Juvenile ccourt falled to provide her with notice that the
shelter-care hearing would be a "dependency" hearing and
failed to provide her with representaticon by an attorney at
that hearing. Furthermore, she alleges that the juvenile did
not have before it clear and convincing evidence indicating
that D.N.R. was dependent on July 21, 2011. Regardless of cur
views on the merits of these arguments, we lack Jurisdiction
to rule upon any issues pertaining to the July 21, 2011,
order. "Written notice of appeal shall be filed within 14
davs of the date of the entry of order or judgment appealed

from, whether the appeal i1s to an appellate court or to the

21
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circult court for trial de novo."™ Rule 28(C), Ala. R. Juv. P.
The custodian's notice of appeal as to the July 21, 2011,
order was recuired to have been filed no later than August 3,
2011, to be timely. Because the custodian did not file this
appeal until August 31, 2012 -- more than a vyear after the
l4-day period had expired -- this court has no jurisdiction to
consider her appeal insofar as 1t challenges the July 20,
2011, order. ce Rule Z{a) (1), Ala. R. App. P. ("An appeal
shall be dismissed if the notice of appeal was not timely
filed to invoke the jurisdiction of the appellate court.");

R.P.M. v. P.D.A., [Ms. 21109815, Nov. 30, 2012] So. 3d

’ (Ala. Civ. App. 2012). We, therefore, dismiss the

custodian's appeal in part.

In the second set of remaining issues -- those pertaining
to the July 26, 2012, order -- the custodian argues (1) that
the juvenile court did not have before it clear and convincing
evidence indicating that D.N.R. was dependent on July 26,
2012, and (2) that the juvenile court should have granted her
postijudgment motion, her emergency motion for the return of

D.N.R. to Alabama, and her motion for the appointment of a

22
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different guardian ad litem. We address the issue regarding
the dependency determination first.

"With regard to the standard this court applies
in reviewing a dependency determination, this court
has stated:

"'A finding of dependency must be
supported by clear and convincing evidence.
[Former] & 12-15-65{(f)[, Ala. Code 1975
(now codified at §& 12-15-310, Ala. Code
1975)1; M.M.S. v. D.W., 735 So. 2d 1230,
1233 (Ala. Civ. App. 19%%). However,
matters of dependency are within the sound
digcreticon of the trial ccurt, and a trial
court's ruling on a dependency action in
which evidence 1is presented ore tenus will
not be reversed absent a showing that the
ruling was plainly and palpably wrong. R.G.
v. Calhoun County Dep't of Human Res., 716
So. 2d 219 (Ala. Civ. App. 1998); G.C. wv.
G.D., 712 So. 2d 1091 (Ala. Civ. App.
19%¢7)y; and J.M. v, State Dep't of Human
Res., 686 So. 2d 1253 (Ala. Civ. App.
19%6) .

"J.5.M., v. P.J., 902 Sc¢. 2d 8%, 95 (Ala. Clv. App.
2004) . '"Clear and convincing evidence' is

""[e]vidence that, when weighed against
evidence in opposition, will produce in the
mind of the trier of fact a firm conviction
as Lo each essential element of the claim
and a high prokbakbility as to the
correctness of the conclusion. Proof by
clear and convincing evidence reguires a
level ¢of proctf greater than a preponderance
of the evidence c¢or the substantial welght
of the evidence, but less than beyond a
reasonable doubt.'
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"$S 6-11-20(b) {(4), Ala. Code 1975."

T.E.W. v. T.S., 97 So. 3d 157, 161 (&la. Civ. Zpp. 2012).

The custodian, in a cone-page argument, urges this court
to discount the testimony of the only witness to testify at
the July 20, 2012, permanency hearing because it "consisted of
a lot of hearsay statements and leading questions™ and because
"nothing clearly and convincingly established that [D.N.R.]
was dependent." However, she has failed to refer this ccurt
to relevant legal authority supporting her argument. Her lone

citation to M.G. v. J.T., 90 So. 3d 762 {(Ala. Civ. App. 2012),

does not suppoert her argument. In that case a juvenile court
did not have before 1t c¢lear and convincing evidence of
dependency because an adjudicatory hearing had not been
conducted. 20 So. 3d at 766.

"'TL is the appellant's burden to refer this
Court to legal authority that suppcrts its argument.
Rule 28(a) (10}, Ala. R. App. P., reqguires that the
argument in an appellant's brief include "cltations
to the cases, statutes, [and] other authorities
relied on." Consistent with Rule 28, "[w]e have
stated that it is nct the function of this court to
do a party's legal research." Spradlin v, Spradlin,
601 So. 24 76, 78 (Ala. 1992) (citing Henderscn v.
Alabama A & M Universitv, 483 So. 2d 3%2, 392 (Ala.
1986) ("'"Where an appellant fails to cite any
authority, we may affirm, for it is neither cur duty
nor function te perform all the legal research for
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an appellant.' Gibson v. Nix, 460 So. 2d 1346, 1347
(Ala. Civ. App. 1984)."™))."'™

Mullins wv. Sellers, 80 8So. 3d 935, 845 (Ala. Civ. App.

2011) (quoting Board of Water & Sewer Comm'rs of City of Mobile

v. Bill Harbert Ccecnstr. Cec., 27 So. 3d 1223, 1254 (Ala.

2009)) .

Furthermore, the custodian had stipulated to D.N.R.'s
dependency at the August 26, 2011, adjudicatory hearing, she
did not testify o¢or call witnesses at the July 20, 2012,
permanency hearing, and she did not raise the 1ssue of a lack
of c¢lear and ceonvincing evidence of dependency in her August
6, 2012, postjudgment motion. Thus, we cannobt consider her
argument because she is raising 1t for the first time on

appeal. See Andrews v. Merritt 0il Co., 612 S5o. 2d 409, 410

(Ala. 1992) (this court may not consider arguments that are
presented for the first time on appeal).

We next address the custodian's argument that the
Juvenile court should have granted her August 6, 2012,
pestjudgment metion, which included a vague reference to her
previously filed emergency moticon for the return of D.N.R. to

Alabama and her motion for the appointment of a different
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guardian ad litem, as to which the juvenile court had not
entered a ruling.

"In general, whether to grant or to deny a
pesttrial moticon is within the sound discretion of
the trial court, and the exercise of that discretion
will nol be disturbed on appeal unless by its ruling
the court abused some legal right and the record
plainly shows that Che trial court erred. See Green
Tree Acceptance, Inc. v. Standridge, 565 So. 2d 38
(Ala. 1990)."

Flagstar Enters., Inc. v, Foster, 77% So., 2d 1220, 1221 (Ala.

2000) .

The custodian's bare allegation In her brief to this
court that "the failure of the juvenile court In nct setting
aside its orders and returning [D.N.R.] to the custody ¢f [the
custodian] was plainly wrong and an abuse of discretion" does
not demonstrate errcor to this court. However, the custodian

cites Hamrick wv. Hamrick, 508 So. 2d 282 (Ala. Civ. App.

1987), and Phillips v. Phillips, 395 So. 2d 1040 (Ala. Civ.

App. 1981), which explain that this court can reverse a
Judgment 1f the record discleses & manifest abuse of
discretion. Hamrick, 508 So. 2d at 284.

In her postjudgment motiocon, the custoedian continued to
peint out to the juvenile court its alleged fallings at the

July 20, 2011, shelter-care hearing, at which, she said, "her
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rights as a the legal guardian were not only violated but also
disregarded.” We might agree that the record discloses a
manifest abuse of discretion regarding the July 20, 2011,
shelter-care hearing and the July 21, 2011, order; however,
the record does not disclose a similar manifest abuse of
discretion with respect to the July 26, 2012, order. Thus, we
affirm the juvenile court's denial of the custodian's August
6, 2012, postjudgment motion.

Finally, the custodian argues that the Jjuvenile court
viclated her First Amendment right to free speech by granting
PHR's and the guardian ad litem's 7joint motion tc cease and
desist.

"'A court has a duty tc avoid constitutional

gquestions unless essential to the proper disposition

of the case. Doughty v. Tarwater, 261 Ala. 263, 73

So. 2d 540 (1954); Moses v. Tarwater, 257 Ala. 30l,

58 So. 2d 757 (1%52); Tee v. Macon Co. BReoard of
Fducation, 231 F. Supp. 743 (M.D. Ala. 1964).'"

Lowe v. Fulford, 442 So. 2d 29, 33 (Ala. 1983) (quoting the

trial court's crder).

We de not reach the custodian's constitutional guestion
because we determine that the juvenile court is incorrect that
the custodian and the custodian's sister had violated Ala.

Code 1975, S 12-15-133(qg), which  pertains to the

27



2111220 and 2120020

confidentiality of the records of Juvenile proceedings.
Subsection (g) provides in its entirety:

"{g) Except for the purposes permitted and in
the manner provided by this secticon, whoever
discloses or makes use of or knowingly permits the
use of information identifying a c¢hild, or =Lhe
family o©of a c¢child, who 1s or was under the
jurisdiction of the Jjuvenile court, where this
information is directly or indirectly derived from
the records of the Jjuvenile court or acguired in the
course of official duties, upon conviction thereof,
shall be guilty of a Class A misdemeanor under the
Jurisdiction of the Jjuvenile court and also may be
subject to civil sanctions. Provided, however, that
nothing 1in this section shall be construed to
prehikit or otherwise limit counsel from disclesing
confidential informaticn obtained from the juvenile
court file of the child as needed to investigate the
case of the client or prepare a defense for that

client, provided that the disclosure 1s 1In
furtherance of counsel's representation of the
party."

We have reviewed the exhibits attachad to the joint
metion to cease and desist, and we agree with the custodian
that the exhibits did not identify D.N.R. or D.N.R.'s family.
Furthermore, the information contained in the exhibits was not
derived from the records of the Jjuvenile court. Because §
12-15-133 is intended to proctect the identity ¢f juveniles,
not DHR employees, cguardians ad litem, or Jjuvenlile-court
Judges, we remand the cause for the juvenile court to vacate

its August 20, 2012, cease-and-desist order.
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2111220 -- APPEAL DISMISSED.

Thompson, P.J., and Pittman, and Donaldscon, JJ., concur.

Moore, J., concurs in the result, without writing.

2120020 -- APPEAL DISMISSED IN PART; JUDGMENT AFFIRMED IN
PART AND REVERSED IN PART; AND CAUSE REMANDED WITH
INSTRUCTIONS.

Donaldson, J., concurs.

Moore, J., concurs in the result, without writing.

Thompson, P.J., concurs 1n part and dissents in part,

with writing, which Pittman, J., Jjoins.
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THOMPSON, Presiding Judge, concurring in part and dissenting
in part in case no. 2120020.

I would not remand this action to requlire the Juvenile
court to vacate the August 20, 2012, cease-and-desist order.
Even assuming that the exhibits attached to the motion seeking
the order did not identify D.N.R. or D.N.R.'s family, as the
main opinion asserts, the juvenile court's order does nothing
more that require K.R. and J.W. to comply with & 12-15-1232(qg),
Ala. Code 1975. In ordering K.R. and J.W. to cease the

"dissemination of names, identities or other confidential

information which are protected by statult]le, wvia the

newspaper, internet website and other social networking media,
and/or by any other form" (emphasis added), the trial court
essentially put them on notice that & 12-15-132(g) was
applicable in this case and that the dissemination of
confidential informaticon was prchikbited by law.

I find no basis on which to require the juvenile court to
vacate the cease-and-desist order; therefore, I dissent from
that portion of the opinion remanding the cause for the
Juvenile court toe vacate that order. I concur with the
remainder of the opinion.

Pittman, J., concurs.

30



