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v. 

Nunnally's Glass and Framing Company, Inc. 

Appeal from Calhoun C i r c u i t Court 
(CV-08-900251) 

DONALDSON, Judge. 

Ann Welch and Gary Welch appea l from a judgment of the 

Calhoun C i r c u i t Court i n f a v o r of N u n n a l l y ' s G l a s s and 

Framing, I n c . We d i s m i s s t h i s a p p e a l because the t r i a l c o u r t ' s 

judgment i s not f i n a l . 
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F a c t s 

T h i s case i n v o l v e s c l a i m s of trademark or tradename 

i n f r i n g e m e n t between two b u s i n e s s e s o p e r a t i n g i n A n n i s t o n . 

From 1983 u n t i l t h e i r d i v o r c e i n 1990, L i n d a N u n n a l l y and Ken 

N u n n a l l y j o i n t l y o p e r a t e d N u n n a l l y ' s G l a s s and Framing 

Company, I n c . , a b u s i n e s s s p e c i a l i z i n g i n p i c t u r e and p o s t e r 

f r a m i n g . The N u n n a l l y ' s 1990 d i v o r c e judgment awarded L i n d a 

N u n n a l l y the f r a m i n g p o r t i o n of the b u s i n e s s and r e l a t e d 

i n v e n t o r y . The d i v o r c e judgment awarded Ken N u n n a l l y the 

g l a s s w o r k p o r t i o n of the b u s i n e s s . L i n d a N u n n a l l y o p e r a t e d the 

f r a m i n g b u s i n e s s as " N u n n a l l y ' s Frame Shop" u n t i l 1995, a t 

which time she s o l d i t t o the Welches. F o l l o w i n g the d i v o r c e , 

Ken N u n n a l l y o p e r a t e d a s e p a r a t e b u s i n e s s c a l l e d " N u n n a l l y 

G l a s s Company," and h i s work f o c u s e d on i n s t a l l i n g or 

r e p a i r i n g s t o r e f r o n t and automobile windows. Ken N u n n a l l y 

e v e n t u a l l y s o l d the g l a s s b u s i n e s s and a l l of the o u t s t a n d i n g 

s t o c k i n N u n n a l l y ' s G l a s s and Framing Company, I n c . , t o Guy 

Sparks. Sparks c o n t i n u e d t o op e r a t e the b u s i n e s s as " N u n n a l l y 

G l a s s Company," and he performed o n l y s t o r e f r o n t and 

automobile g l a s s w o r k . A t some p o i n t b e f o r e t o the f i l i n g of 

the c o m p l a i n t , the Welches a l l e g e d , Sparks began t o op e r a t e 

h i s b u s i n e s s under the name " N u n n a l l y G l a s s and Framing, I n c . " 
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On J u l y 28, 2008, the Welches i n s t i t u t e d t h i s a c t i o n i n 

the Calhoun C i r c u i t C ourt naming as defendants N u n n a l l y ' s 

G l a s s and Framing Company, I n c . , and S p a r k s 1 and r e q u e s t i n g 

t h a t the defendants be e n j o i n e d from u s i n g or o p e r a t i n g under 

the name " N u n n a l l y G l a s s and Framing, I n c . " The c o m p l a i n t 

a l s o i n c l u d e d a r e q u e s t f o r damages, because, the Welches 

contended, t h a t the d e f e n d a n t s ' use of the name " N u n n a l l y ' s 

G l a s s and Framing, I n c . , " r e s u l t e d i n i n j u r y t o the Welches' 

b u s i n e s s , " N u n n a l l y ' s Frame Shop." Sparks, i n d i v i d u a l l y and 

as owner of N u n n a l l y ' s G l a s s and Framing Company, I n c . , " f i l e d 

an answer and a c o u n t e r c l a i m i n which he sought damages from 

the Welches f o r i n f r i n g i n g upon h i s c o r p o r a t e tradename. 

On March 25, 2009, the Welches f i l e d an a p p l i c a t i o n f o r 

a p r e l i m i n a r y i n j u n c t i o n . On A p r i l 13, 2009, the t r i a l c o u r t 

e n t e r e d an o r d e r s e t t i n g a h e a r i n g on the a p p l i c a t i o n f o r a 

p r e l i m i n a r y i n j u n c t i o n f o r A p r i l 22, 2009. On A p r i l 21, 2009, 

the t r i a l c o u r t c o n t i n u e d the h e a r i n g t o J u l y 22, 2009, b u t, 

a p p a r e n t l y , no h e a r i n g was h e l d on t h a t date. The t r i a l c o u r t 

s u b s e q u e n t l y e n t e r e d an o r d e r on October 21, 2009, s e t t i n g the 

1The c o m p l a i n t a l s o l i s t e d f i c t i t i o u s l y named d e f e n d a n t s ; 
however, the Welches have not s u b s t i t u t e d p a r t i e s f o r these 
f i c t i t i o u s l y named d e f e n d a n t s . 
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h e a r i n g on the a p p l i c a t i o n f o r November 17, 2009. The 

a f o r e m e n t i o n e d o r d e r s i n d i c a t e t h a t the t r i a l c o u r t was 

s e t t i n g o n l y the a p p l i c a t i o n f o r a p r e l i m i n a r y i n j u n c t i o n f o r 

a h e a r i n g . The h e a r i n g on the a p p l i c a t i o n f o r a p r e l i m i n a r y 

i n j u n c t i o n was u l t i m a t e l y heard on November 17, 2009, w i t h 

b o t h p a r t i e s p r e s e n t and r e p r e s e n t e d by c o u n s e l . 

On May 2, 2012, the t r i a l c o u r t e n t e r e d a judgment i n 

which i t s t a t e d t h a t the case had been " c a l l e d f o r t r i a l . " In 

the judgment, the t r i a l c o u r t d e c l i n e d t o e n t e r the i n j u n c t i o n 

and o t h e r w i s e p u r p o r t e d t o " f i n d [ ] i n f a v o r of the Defendant." 

The Welches f i l e d a motion t o a l t e r , amend, or v a c a t e the 

judgment on May 7, 2012; the r e c o r d i n d i c a t e s t h a t the t r i a l 

c o u r t never r u l e d on the motion. The Welches u l t i m a t e l y 

a p p ealed t o t h i s c o u r t . On a p p e a l , the Welches contend t h a t 

they d i d not r e c e i v e n o t i c e of a t r i a l s e t t i n g p u r s u a n t t o 

Rule 4 0 ( a ) , A l a . R. C i v . P., r e g a r d i n g s e t t i n g cases f o r 

t r i a l , and t h a t they were d e n i e d a t r i a l on the m e r i t s . 2 

D i s c u s s i o n 

2 N u n n a l l y ' s G l a s s and Framing Company, I n c . , has not f i l e d 
a b r i e f on a p p e a l . 
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In i t s May 2, 2012, judgment, the t r i a l c o u r t d e n i e d the 

Welches' r e q u e s t f o r a p r e l i m i n a r y i n j u n c t i o n . 3 The judgment 

does not, however, d i s p o s e of the d e f e n d a n t s ' c o u n t e r c l a i m f o r 

damages a r i s i n g from the Welches' a l l e g e d i n f r i n g e m e n t of the 

d e f e n d a n t s ' c o r p o r a t e tradename nor does the judgment 

s p e c i f i c a l l y address the Welches' c l a i m f o r damages. 

T h e r e f o r e , the judgment i s not f i n a l and t h i s c o u r t l a c k s 

j u r i s d i c t i o n t o c o n s i d e r the a p p e a l : 

" G e n e r a l l y , t h i s c o u r t ' s a p p e l l a t e j u r i s d i c t i o n 
extends o n l y t o f i n a l judgments. § 12-22-2, A l a . 
Code 1975. 

"'A judgment i s g e n e r a l l y not f i n a l u n l e s s 
a l l c l a i m s , or the r i g h t s or l i a b i l i t i e s of 
a l l p a r t i e s , have been d e c i d e d . Ex p a r t e  
H a r r i s , 506 So. 2d 1003, 1004 ( A l a . C i v . 
App. 1987) . The o n l y e x c e p t i o n t o t h i s r u l e 
of f i n a l i t y i s when the t r i a l c o u r t d i r e c t s 
the e n t r y of a f i n a l judgment p u r s u a n t t o 
Rule 5 4 ( b ) , A l a . R. C i v . P.'" 

3 A l t h o u g h Rule 4 ( a ) ( 1 ) ( A ) , A l a . R. App. P., r e q u i r e s an 
a p p e a l from an i n t e r l o c u t o r y o r d e r d e n y ing a r e q u e s t f o r an 
i n j u n c t i o n t o be f i l e d w i t h i n 14 days of the date of e n t r y of 
the o r d e r or judgment, the Welches have not a p p e a l e d the 
d e n i a l of the p r e l i m i n a r y i n j u n c t i o n as an i n t e r l o c u t o r y 

T h e o r d e r . The Welches, i n s t e a d , a s s e r t t h a t they d i d not r e c e i v e 
n o t i c e of a t r i a l s e t t i n g i n t h i s case as r e q u i r e d by Rule 40, 
A l a . R. C i v . P.; and t h a t judgment on the m a t t e r s h o u l d not 
have been made f i n a l s i n c e the November 17, 2009, h e a r i n g was 
not a t r i a l on the m e r i t s . Thus, we do not d i s m i s s based upon 
u n t i m e l y f i l i n g of an appe a l p u r s u a n t t o Rule 4 ( a ) ( 1 ) ( A ) . 
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Laney v. Garmon, 25 So. 3d [478] a t 480 [ ( A l a . C i v . 
App. 2009) ] . " 

A u s t i n v. A u s t i n , 102 So. 3d 403, 406 ( A l a . C i v . App. 2012). 

Rule 5 4 ( b ) , A l a . R. C i v . P., p r o v i d e s , i n p a r t : 

"When more than one c l a i m f o r r e l i e f i s p r e s e n t e d i n 
an a c t i o n , whether as a c l a i m , c o u n t e r c l a i m , 
c r o s s - c l a i m , or t h i r d - p a r t y c l a i m , or when m u l t i p l e 
p a r t i e s are i n v o l v e d , the c o u r t may d i r e c t the e n t r y 
of a f i n a l judgment as t o one or more but fewer than 
a l l of the c l a i m s or p a r t i e s o n l y upon an e x p r e s s 
d e t e r m i n a t i o n t h a t t h e r e i s no j u s t reason f o r d e l a y 
and upon an e x p r e s s d i r e c t i o n f o r the e n t r y of 
judgment." 

There i s no i n d i c a t i o n t h a t the t r i a l c o u r t i n t e n d e d t o 

c e r t i f y i t s judgment as f i n a l under Rule 5 4 ( b ) . T h i s c o u r t 

does not have j u r i s d i c t i o n t o c o n s i d e r an a p p e a l from a 

n o n f i n a l judgment t h a t has not been a p p r o p r i a t e l y c e r t i f i e d 

p u r s u a n t t o Rule 5 4 ( b ) . See, e.g., F i n o v a C a p i t a l Corp. v.  

C o l l e g e C i t y Drugs, 885 So. 2d 811, 813 ( A l a . C i v . App. 2004) 

( d i s m i s s i n g an a p p e a l because a c o u n t e r c l a i m remained pending 

and the t r i a l c o u r t d i d not c e r t i f y the judgment as f i n a l 

p u r s u a n t t o Rule 5 4 ( b ) ) ; see a l s o H a l l v. Reynolds, 27 So. 3d 

479 ( A l a . 2 0 0 9 ) ( d i s m i s s i n g an a p p e a l when an o r d e r 

e s t a b l i s h i n g a boundary l i n e d i d not address c l a i m s f o r 

damages and f o r i n j u n c t i v e r e l i e f ) ; and Day v. D a v i s , 989 So. 

2d 1118 ( A l a . C i v . App. 2008) ( d i s m i s s i n g an a p p e a l when a 
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judgment e s t a b l i s h i n g a boundary l i n e d i d not address 

r e m a i n i n g t o r t c l a i m s ) . 

F i n a l l y , a l t h o u g h Rule 6 5 ( a ) ( 2 ) , A l a . R. C i v . P., 

a u t h o r i z e s the t r i a l c o u r t , " [ b ] e f o r e or a f t e r the 

commencement of the h e a r i n g of an a p p l i c a t i o n f o r a 

p r e l i m i n a r y i n j u n c t i o n [to] o r d e r the t r i a l of the a c t i o n on 

the m e r i t s t o be advanced and c o n s o l i d a t e d w i t h the h e a r i n g of 

the a p p l i c a t i o n , " t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t 

t h a t procedure was f o l l o w e d i n t h i s c a s es. In f a c t , the 

Welches s p e c i f i c a l l y argue on a p p e a l t h a t no t r i a l on the 

m e r i t s was h e l d . 

For the reasons s t a t e d above, t h i s c o u r t l a c k s 

j u r i s d i c t i o n t o hear the a p p e a l because a l l c l a i m s of a l l 

p a r t i e s have not been a d j u d i c a t e d ; a c c o r d i n g l y , we d i s m i s s the 

a p p e a l . 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 

concur. 
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