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THOMAS, Judge. 

In 2003, C h a r l e s Young, J r . , sued Southeast Alabama 

M e d i c a l Center ("SAMC"), a l l e g i n g t h a t i t had n e g l i g e n t l y 

m a i n t a i n e d i t s p r e m i s e s , r e s u l t i n g i n i n j u r y t o Young when he 

s l i p p e d and f e l l on the p r e m i s e s . In A p r i l 2007, the t r i a l 
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c o u r t d e n i e d SAMC's motion f o r a summary judgment. On January 

19, 2011, the t r i a l c o u r t e n t e r e d an o r d e r s t a t i n g i t s i n t e n t 

t o d i s m i s s the case p u r s u a n t t o R u l e 4 1 ( b ) , A l a . R. C i v . P., 

i n 30 days " u n l e s s s i g n i f i c a n t a c t i o n f i l e d . " 1 No f i l i n g s 

appear on the S t a t e J u d i c i a l I n f o r m a t i o n System c a s e - a c t i o n 

summary between January 19 and F e b r u a r y 24, 2011, when the 

t r i a l c o u r t e n t e r e d an o r d e r d i s m i s s i n g Young's a c t i o n . 

On F e b r u a r y 24, 2011, the same day the t r i a l c o u r t 

d i s m i s s e d the a c t i o n , Young f i l e d a postjudgment motion 

1 R u l e 41(b) rea d s : 

"For f a i l u r e o f the p l a i n t i f f t o p r o s e c u t e or t o 
comply w i t h these r u l e s or any o r d e r o f c o u r t , a 
defendant may move f o r d i s m i s s a l o f an a c t i o n or o f 
any c l a i m a g a i n s t the defendant. U n l e s s the c o u r t i n 
i t s o r d e r f o r d i s m i s s a l o t h e r w i s e s p e c i f i e s , a 
d i s m i s s a l under t h i s s u b d i v i s i o n and any d i s m i s s a l 
not p r o v i d e d f o r i n t h i s r u l e , o t h e r than a 
d i s m i s s a l f o r l a c k o f j u r i s d i c t i o n , f o r improper 
venue, or f o r f a i l u r e t o j o i n a p a r t y under [ A l a . R. 
C i v . P.,] Rule 19, o p e r a t e s as an a d j u d i c a t i o n upon 
the m e r i t s . " 

A l t h o u g h the t e x t o f Rule 41(b) i n d i c a t e s t h a t a d i s m i s s a l 
under the r u l e s h o u l d be i n s t i g a t e d by a defendant's motion, 
the r u l e has been c o n s t r u e d t o p e r m i t a t r i a l c o u r t t o d i s m i s s 
an a c t i o n sua sponte f o r l a c k o f p r o s e c u t i o n or f o r f a i l u r e t o 
comply w i t h c o u r t r u l e s or o r d e r s based on the t r i a l c o u r t ' s 
i n h e r e n t power t o c o n t r o l i t s own docke t . R i d d l e s p r i g g e r v.  
E r v i n , 519 So. 2d 486, 487 ( A l a . 1987). 
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r e q u e s t i n g t h a t the t r i a l c o u r t v a c a t e i t s d i s m i s s a l o r d e r . 

In t h a t motion, Young a s s e r t e d t h a t he had f i l e d a b a n k r u p t c y 

p e t i t i o n i n October 2006. He a l l e g e d t h a t , because of the 

pendency o f the b a n k r u p t c y p r o c e e d i n g , he had not been 

p e r m i t t e d t o pursue the a c t i o n a g a i n s t SAMC u n t i l the 

b a n k r u p t c y c o u r t approved h i s d o i n g so, which the b a n k r u p t c y 

c o u r t had not done. The t r i a l c o u r t s e t the postjudgment 

motion f o r a h e a r i n g , a f t e r which the t r i a l c o u r t d e n i e d the 

m o t i o n . 2 No a p p e a l was taken from the F e b r u a r y 2011 d i s m i s s a l 

o r d e r . 

On May 10, 2011, Young f i l e d , t h rough new c o u n s e l , a Rule 

6 0 ( b ) , A l a . R. C i v . P., motion, s e e k i n g t o have the t r i a l 

c o u r t s e t a s i d e the F e b r u a r y 2011 d i s m i s s a l o r d e r . A l t h o u g h 

t h a t motion d i d not r e l y on any s p e c i f i c s u b p a r t of Rule 

6 0 ( b ) , the motion mentioned t h a t Young's former a t t o r n e y had 

"committed malfeasance" i n h i s h a n d l i n g of Young's a c t i o n , 

2We note t h a t , a f t e r h i s f i r s t postjudgment motion was 
d e n i e d , Young f i l e d a "motion t o r e c o n s i d e r " the r u l i n g on h i s 
postjudgment motion, which the t r i a l c o u r t a l s o " d e n i e d . " Our 
supreme c o u r t has e x p l a i n e d " t h a t i f a p a r t y has h i s own 
post-judgment motion d e n i e d , the r e v i e w of t h a t d e n i a l i s by 
a p p e a l . The r u l e s do not p r o v i d e f o r a 'motion t o r e c o n s i d e r ' 
the d e n i a l of one's own post-judgment motion." Ex p a r t e  
Mutual Sav. L i f e I n s . Co., 765 So. 2d 649, 651 ( A l a . 1998). 
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thus i n d i c a t i n g t h a t Young might be p r o c e e d i n g under e i t h e r 

Rule 6 0 ( b ) ( 1 ) , which p r o v i d e s a b a s i s f o r r e l i e f from a 

judgment on the grounds of "mi s t a k e , i n a d v e r t e n c e , s u r p r i s e , 

or e x c u s a b l e n e g l e c t , " or Rule 6 0 ( b ) ( 6 ) , which p e r m i t s a t r i a l 

c o u r t t o s e t a s i d e a judgment f o r "any o t h e r reason j u s t i f y i n g 

r e l i e f . " 3 SAMC f i l e d a response t o Young's motion; Young 

f i l e d a r e p l y , and SAMC f i l e d a s u p p l e m e n t a l response. A f t e r 

a h e a r i n g , the t r i a l c o u r t d e n i e d the Rule 60(b) motion on 

3 R u l e 60(b) r e a d s , i n p e r t i n e n t p a r t : 

"On motion and upon such terms as are j u s t , the 
c o u r t may r e l i e v e a p a r t y or a p a r t y ' s l e g a l 
r e p r e s e n t a t i v e from a f i n a l judgment, o r d e r , or 
p r o c e e d i n g f o r the f o l l o w i n g reasons: (1) m i s t a k e , 
i n a d v e r t e n c e , s u r p r i s e , or e x c u s a b l e n e g l e c t ; (2) 
newly d i s c o v e r e d e v i d e n c e which by due d i l i g e n c e 
c o u l d not have been d i s c o v e r e d i n time t o move f o r 
a new t r i a l under [ A l a . R. C i v . P.,] Rule 5 9 ( b ) ; (3) 
f r a u d (whether h e r e t o f o r e denominated i n t r i n s i c or 
e x t r i n s i c ) , m i s r e p r e s e n t a t i o n , or o t h e r misconduct 
of an adverse p a r t y ; (4) the judgment i s v o i d ; (5) 
the judgment has been s a t i s f i e d , r e l e a s e d , or 
d i s c h a r g e d , or a p r i o r judgment upon which i t i s 
based has been r e v e r s e d or o t h e r w i s e v a c a t e d , or i t 
i s no l o n g e r e q u i t a b l e t h a t the judgment s h o u l d have 
p r o s p e c t i v e a p p l i c a t i o n ; or (6) any o t h e r reason 
j u s t i f y i n g r e l i e f from the o p e r a t i o n of the 
judgment. The motion s h a l l be made w i t h i n a 
re a s o n a b l e t i m e , and f o r reasons (1), (2), and (3) 
not more than f o u r (4) months a f t e r the judgment, 
o r d e r , or p r o c e e d i n g was e n t e r e d or t a k e n . " 
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J u l y 29, 2011. Young d i d not appeal from the J u l y 2011 o r d e r 

denying h i s R u l e 60(b) motion. 

N e a r l y a year l a t e r , on June 20, 2012, Young, through h i s 

t h i r d a t t o r n e y , f i l e d what he e n t i t l e d "Motion t o R e i n s t a t e 

and t o Set f o r T r i a l . " The motion made no r e f e r e n c e t o Rule 

60(b) or any o t h e r r u l e ; however, because we c o n s t r u e a motion 

by i t s "essence" and not by i t s nomenclature, see Ex p a r t e  

Mutual Sav. L i f e I n s . Co., 765 So. 2d 649, 650 ( A l a . 1998) 

( s t a t i n g t h a t an a p p e l l a t e c o u r t " l o o k s t o the essence of a 

motion, not j u s t t o i t s t i t l e , t o determine how the motion 

s h o u l d be t r e a t e d under our R u l e s of C i v i l P r o c e d u r e " ) , we 

c o n s t r u e Young's motion t o be a Ru l e 60(b)(6) motion s e e k i n g 

to have the F e b r u a r y 2011 d i s m i s s a l o r d e r s e t a s i d e because of 

h i s o r i g i n a l a t t o r n e y ' s a l l e g e d n e g l e c t of the a c t i o n . SAMC 

responded t o Young's motion, n o t i n g t h a t the d i s m i s s a l o r d e r 

had been e n t e r e d i n F e b r u a r y 2011, t h a t the postjudgment 

motion d i r e c t e d t o the d i s m i s s a l o r d e r had been d e n i e d , t h a t 

a R u l e 60(b) motion d i r e c t e d t o the d i s m i s s a l o r d e r had a l s o 

been d e n i e d , and t h a t no appeal had been taken from any of the 

t r i a l c o u r t ' s o r d e r s i n the case. Young f i l e d a r e p l y t o 

SAMC's response, and the t r i a l c o u r t s e t a h e a r i n g on Young's 
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motion. A f t e r the h e a r i n g , the t r i a l c o u r t d e n i e d Young's 

motion on August 14, 2012. Young t i m e l y a p pealed t o t h i s 

c o u r t ; however, because t h i s c o u r t l a c k e d a p p e l l a t e 

j u r i s d i c t i o n , see A l a . Code 1975, 12-3-10, we t r a n s f e r r e d the 

ap p e a l t o the Alabama Supreme C o u r t , which, i n t u r n , 

t r a n s f e r r e d the a p p e a l back t o t h i s c o u r t , p u r s u a n t t o A l a . 

Code 1975, § 12-2-7(6). 

On a p p e a l , Young argues t h a t the F e b r u a r y 2011 d i s m i s s a l 

o r d e r was i m p r o p e r l y e n t e r e d because d e l a y i n p r o s e c u t i o n 

a l o n e i s i n s u f f i c i e n t t o warrant the se v e r e s a n c t i o n of 

d i s m i s s a l . See, e.g., G i l l v. Cobern, 36 So. 3d 31, 33 ( A l a . 

2009) ( r e v e r s i n g the d i s m i s s a l of an a c t i o n because the r e c o r d 

r e f l e c t e d t h a t the p l a i n t i f f ' s a t t o r n e y had i n a d v e r t e n t l y 

f a i l e d t o appear a t a p r e t r i a l c o n f e r e n c e and c o n t a i n e d no 

evi d e n c e of contumacious conduct or w i l l f u l d e f a u l t ) ; B l a k e v.  

S t i n s o n , 5 So. 3d 615, 618-19 ( A l a . C i v . App. 2008) 

( d e t e r m i n i n g t h a t a t h r e e - y e a r p e r i o d of i n a c t i v i t y , w i t h o u t 

e v i d e n c e of contumacious conduct or w i l l f u l d e f a u l t , was 

i n s u f f i c i e n t b a s i s f o r d i s m i s s a l under Rule 4 1 ( b ) ) ; and 

Stephenson v. M e r r i l l Lynch, P i e r c e , Fenner & Smith, I n c . , 94 0 

So. 2d 307, 308 ( A l a . C i v . App. 2006) ( r e v e r s i n g the d i s m i s s a l 

6 
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of an a c t i o n when the r e c o r d d i d not r e f l e c t contumacious 

conduct or o t h e r extreme c i r c u m s t a n c e s w a r r a n t i n g d i s m i s s a l ) ; 

but see M a n g i a f i c o v. S t r e e t , 767 So. 2d 1103 ( A l a . 2000) 

( p l u r a l i t y o p i n i o n ) ( a f f i r m i n g the d i s m i s s a l of an a c t i o n 

based on the f a i l u r e of the p l a i n t i f f t o i n i t i a t e a r b i t r a t i o n 

p r o c e e d i n g s w i t h i n the d e a d l i n e imposed by the t r i a l c o u r t ' s 

o r d e r ) ; and Henderson v. G & G Corp., 582 So. 2d 529, 531 

( A l a . 1991) ( a f f i r m i n g the d i s m i s s a l of an a c t i o n based on the 

p l a i n t i f f ' s f a i l u r e t o appear a t a summary-judgment h e a r i n g 

because the r e c o r d i n d i c a t e d t h a t the a c t i o n had been pending 

n e a r l y 6 y e a r s , the r e c o r d i n d i c a t e d t h a t t h e r e had been 

s e v e r a l 6-month p e r i o d s of i n a c t i v i t y , and the t r i a l c o u r t had 

warned the p a r t i e s 4 s e p a r a t e times by o r d e r t h a t the case 

would be d i s m i s s e d i f no a c t i v i t y o c c u r r e d w i t h i n 30 d a y s ) . 

Young i s c o r r e c t t h a t , under Alabama law, mere i n a c t i v i t y , 

even f o r a l e n g t h y p e r i o d , i s not s u f f i c i e n t b a s i s upon which 

t o base a Rule 4 1 ( b ) , A l a . R. C i v . P., d i s m i s s a l . See Smith  

v. W i l c o x Cnty. Bd. of Educ., 365 So. 2d 659, 662 ( A l a . 1978) 

( s t a t i n g t h a t "the r u l e i s t h a t a l e n g t h y p e r i o d of i n a c t i v i t y 

may j u s t i f y d i s m i s s a l i n the c i r c u m s t a n c e s of a p a r t i c u l a r  

case" and t h a t , g e n e r a l l y , i n a c t i v i t y must be c o u p l e d w i t h 
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"some o t h e r a c t t o warrant the severe p e n a l t y of d i s m i s s a l " ) ; 

B l a k e , 5 So. 3d a t 618-19. However, Young's argument i s t o no 

a v a i l , because we are not r e v i e w i n g the Feb r u a r y 2011 

d i s m i s s a l o r d e r . 

Young never appealed the F e b r u a r y 2011 o r d e r d i s m i s s i n g 

h i s a c t i o n . I n s t e a d , he chose t o seek r e l i e f under Rule 60(b) 

not once, but t w i c e , b e f o r e s e e k i n g r e v i e w i n an a p p e l l a t e 

c o u r t . Because Young f a i l e d t o appe a l e i t h e r the Feb r u a r y 

2011 d i s m i s s a l o r d e r or the J u l y 2011 d e n i a l of h i s f i r s t Rule 

60(b) motion and has appealed o n l y the d e n i a l of h i s second 

Rule 60(b) motion, t h i s c o u r t may c o n s i d e r o n l y the p r o p r i e t y 

of the t r i a l c o u r t ' s o r d e r denying h i s second R u l e 60(b) 

motion. M e t r o p o l i t a n L i f e I n s . Co. v. A k i n s , 388 So. 2d 999, 

1000 ( A l a . C i v . App. 1980). However, as we w i l l e x p l a i n 

below, we l a c k j u r i s d i c t i o n over Young's a p p e a l . 4 

"'Alabama caselaw has p l a c e d a s i g n i f i c a n t 
l i m i t a t i o n upon the a v a i l a b i l i t y of r e l i e f under 
Rule 60(b) where a movant has p r e v i o u s l y sought 

4 N e i t h e r p a r t y has r a i s e d the i s s u e of t h i s c o u r t ' s 
j u r i s d i c t i o n over t h i s a p p e a l . However, because 
j u r i s d i c t i o n a l m a t t e r s are of such magnitude, t h i s c o u r t i s 
p e r m i t t e d t o n o t i c e a l a c k of j u r i s d i c t i o n ex mero motu. See  
W i l l i a m s v. W i l l i a m s , 70 So. 3d 332, 333 ( A l a . C i v . App. 
2009) . 
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r e l i e f under t h a t r u l e . As s t a t e d by the Alabama 
Supreme Court i n Ex p a r t e K e i t h , 771 So. 2d 1018 
( A l a . 1998), " [ a ] f t e r a t r i a l c o u r t has d e n i e d a 
postjudgment motion p u r s u a n t t o Rule 60(b), t h a t  
c o u r t does not have j u r i s d i c t i o n t o e n t e r t a i n a  
s u c c e s s i v e postjudgment motion t o ' r e c o n s i d e r ' or  
o t h e r w i s e r e v i e w i t s o r d e r d e n y ing the Rule 60(b) 
motion." 771 So. 2d a t 1022 (emphasis added). In 
o t h e r words, a p a r t y who has p r e v i o u s l y f i l e d an  
u n s u c c e s s f u l motion s e e k i n g r e l i e f under Rule 60(b)  
may not p r o p e r l y f i l e a second motion i n the t r i a l  
c o u r t t h a t , i n e f f e c t , r e q u e s t s the t r i a l c o u r t t o  
r e v i s i t i t s d e n i a l of the f i r s t motion, such as by  
r e a s s e r t i n g the grounds r e l i e d upon i n the f i r s t  
m otion. See Wadsworth v. M a r k e l I n s . Co., 906 So. 2d 
179, 182 ( A l a . C i v . App. 2005) ("Successive Rule 
60(b) motions on the same grounds are g e n e r a l l y 
c o n s i d e r e d motions t o r e c o n s i d e r the o r i g i n a l r u l i n g 
and are not a u t h o r i z e d by Rule 6 0 ( b ) . " ) . ' " 

W i l l i a m s v. W i l l i a m s , 70 So. 3d 332, 334 ( A l a . C i v . App. 2009) 

( q u o t i n g P i n k e r t o n Sec. & I n v e s t i g a t i o n s S e r v s . , I n c . v. 

Chamblee, 934 So. 2d 386, 390-91 ( A l a . C i v . App. 2005)) 

(second emphasis added i n W i l l i a m s ) . 

The t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o e n t e r t a i n Young's 

second Rule 60(b) motion, which merely r e q u e s t e d t h a t the 

t r i a l c o u r t r e i n s t a t e Young's a c t i o n on the same ground 

a s s e r t e d i n the May 2011 Rule 60(b) motion -- namely, the 

malfeasance of Young's former a t t o r n e y . See Wadsworth v. 

M a r k e l I n s . Co., 906 So. 2d 179, 182 ( A l a . C i v . App. 2005) 

("Successive Rule 60(b) motions on the same grounds are 
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g e n e r a l l y c o n s i d e r e d motions t o r e c o n s i d e r the o r i g i n a l r u l i n g 

and are not a u t h o r i z e d by Rule 60(b) . " ) ; see a l s o W i l l i a m s , 70 

So. 3d a t 334. We have h e l d t h a t "[b]ecause a t r i a l c o u r t has 

no j u r i s d i c t i o n t o e n t e r t a i n a s u c c e s s i v e Rule 60(b) motion 

based upon the same grounds as an e a r l i e r Rule 60(b) motion, 

an o r d e r g r a n t i n g or denying such a s u c c e s s i v e motion ... i s 

a n u l l i t y and w i l l not su p p o r t an a p p e a l . " Chamblee, 934 So. 

2d a t 391. Thus, because the t r i a l c o u r t l a c k e d j u r i s d i c t i o n 

over Young's second Rule 60(b) motion, we l a c k j u r i s d i c t i o n 

over Young's appea l of the t r i a l c o u r t ' s o r d e r denying t h a t 

motion, and, a c c o r d i n g l y , we d i s m i s s the a p p e a l . 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 
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