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PER CURIAM. 

T i n a M. Stone B a l l e n t i n e , Bobby Stone, and Peggy Stone 

( c o l l e c t i v e l y "the Stones") appe a l from a summary judgment 

e n t e r e d i n f a v o r of Alabama Farm C r e d i t , ACA ("AFC"), on i t s 

c l a i m s a g a i n s t the Stones. AFC sued the Stones f o r ejectment 
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and r e n t i n c o n n e c t i o n w i t h the f o r e c l o s u r e of c e r t a i n 

p r o p e r t y the Stones had purchased w i t h a l o a n from AFC. The 

c o u n t e r c l a i m s a s s e r t e d by the Stones were " s t r i c k e n , " and the 

r e l i e f r e q u e s t e d i n those c l a i m s was e x p l i c i t l y d e n i e d i n a 

se p a r a t e o r d e r . The Stones d i d not appeal from the o r d e r 

d e n y i ng t h e i r c o u n t e r c l a i m s . 

Jon Stone, who i s the son of Bobby Stone and Peggy Stone, 

a l s o p u r p o r t e d l y appeals from the summary judgment e n t e r e d i n 

f a v o r of AFC; however, he was not a p a r t y i n the a c t i o n below. 

H i s name does not appear on the l o a n or mortgage documents 

r e l e v a n t t o t h i s case, and AFC d i d not name him as a 

defendant. A l t h o u g h l a t e i n the p r o c e e d i n g s the Stones began 

t o i n c l u d e Jon's name i n the s t y l e of the case, he never moved 

t o i n t e r v e n e i n or o t h e r w i s e j o i n the a c t i o n , and the r e c o r d 

i n d i c a t e s t h a t he was never added as a p a r t y t o the case. In 

Mars H i l l B a p t i s t Church of A n n i s t o n , Alabama, I n c . v. Mars 

H i l l M i s s i o n a r y B a p t i s t Church, 761 So. 2d 975, 980 ( A l a . 

1999), our supreme c o u r t s t a t e d : 

"The law i n the area of s t a n d i n g f o r purposes of 
app e a l i s w e l l s e t t l e d . One must have been a p a r t y 
t o the judgment below i n o r d e r t o have s t a n d i n g t o 
app e a l any i s s u e a r i s i n g out of t h a t judgment. 
T r i p l e J C a t t l e , I n c . v. Chambers, 621 So. 2d 1221 
( A l a . 1993). When a c o u r t d e n i e s a nonparty's 
motion t o i n t e r v e n e i n an a c t i o n , t h a t n onparty 
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cannot a p p e a l from the f i n a l judgment i n t h a t a c t i o n 
because i t never became a p a r t y t o t h a t a c t i o n . 
Duncan v. F i r s t N a t ' l Bank of J a s p e r , 573 So. 2d 
270, 273 ( A l a . 1990)." 

Because Jon Stone was not a p a r t y t o t h i s a c t i o n , he has no 

s t a n d i n g t o appea l from the judgment, and he i s not i n c l u d e d 

i n our r e f e r e n c e s t o the Stones i n t h i s o p i n i o n . 

The r e c o r d i n d i c a t e s the f o l l o w i n g . In June 2003, AFC, 

known a t t h a t time as F e d e r a l Land Bank A s s o c i a t i o n of N o r t h 

Alabama, FLCA, 1 made a l o a n of $283,000 t o the Stones. The 

l o a n was s e c u r e d by a mortgage on a p p r o x i m a t e l y 40 a c r e s of 

c e r t a i n r e a l p r o p e r t y i n M a r s h a l l County ("the p r o p e r t y " ) . 

The Stones e x e c u t e d the mortgage i n f a v o r of AFC, which 

remains the h o l d e r i n due course of the mortgage. 

In November 2010 and May 2011, the Stones f a i l e d t o make 

the semiannual payments on the l o a n . AFC e x e r c i s e d i t s r i g h t 

p u r s u a n t t o the mortgage t o c a l l f o r payment of the l o a n i n 

f u l l . The Stones f a i l e d t o pay AFC, and f o r e c l o s u r e 

p r o c e e d i n g s were i n s t i t u t e d on the p r o p e r t y . On J u l y 14, 

2011, a f o r e c l o s u r e s a l e was conducted i n accordance w i t h 

Alabama law, and AFC purchased the p r o p e r t y f o r $112,500. 

1 F e d e r a l Land Bank A s s o c i a t i o n of N o r t h Alabama, FLCA, 
began u s i n g the name Alabama Farm C r e d i t , ACA, on January 1, 
2010. For ease of r e f e r e n c e , we r e f e r t o the e n t i t y as AFC. 
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That amount d i d not cover the b a l a n c e the Stones owed on the 

l o a n , however. 

The f o r e c l o s u r e deed c o n v e y i n g the p r o p e r t y t o AFC was 

r e c o r d e d i n the M a r s h a l l Probate Court on J u l y 14, 2011. On 

J u l y 18, 2011, AFC p r o v i d e d the Stones w i t h w r i t t e n n o t i c e 

t h a t i t had purchased the p r o p e r t y and demanded p o s s e s s i o n of 

the p r o p e r t y w i t h i n t e n days. The Stones r e f u s e d t o v a c a t e 

the p r o p e r t y , and t h e y d i d not pay r e n t f o r t h e i r c o n t i n u e d 

use or occupancy of the p r o p e r t y . 

On October 11, 2011, AFC f i l e d an ejectment a c t i o n 

a g a i n s t the Stones. I t a l s o sought r e n t from the Stones f o r 

the time d u r i n g which they r e f u s e d t o v a c a t e the p r o p e r t y . 

The Stones, a p p e a r i n g i n t h i s a c t i o n pro se, propounded 

d i s c o v e r y t o AFC i n which t h e y sought, among o t h e r t h i n g s , 

o r i g i n a l documents r e l a t e d t o the l o a n and the mortgage. AFC 

responded w i t h g e n e r a l o b j e c t i o n s , s t a t i n g , f o r example, t h a t 

the Stones' r e q u e s t s were o v e r b r o a d and sought p r i v i l e g e d 

i n f o r m a t i o n , and the l i k e . However, i n a l e t t e r d a t e d A p r i l 

27, 2012, AFC a l s o p r o v i d e d the Stones w i t h more than 800 
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pages of c o p i e s of documents, and i t o f f e r e d t o a l l o w the 

Stones t o i n s p e c t the o r i g i n a l documents. 2 

On May 9, 2012, AFC f i l e d a p r o p e r l y s u p p o r t e d motion f o r 

a summary judgment i n the ejectment a c t i o n . The Stones f i l e d 

a r e s p o n s e ; however, they d i d not i n c l u d e any e v i d e n t i a r y 

m a t e r i a l s w i t h t h e i r response. On May 23, 2012, the Stones 

moved t o d i s m i s s AFC's a c t i o n . Other motions and responses 

were f i l e d i n the a c t i o n , and on J u l y 24, 2012, the Stones 

f i l e d t h e i r own " p e t i t i o n f o r summary judgment," which 

i n c l u d e d a f f i d a v i t s from the Stones. The g i s t of the Stones' 

unsupported a s s e r t i o n s i s t h a t AFC d i d not d i s c l o s e " a l l of 

the f a c t s " s u r r o u n d i n g the l o a n and t h a t , somehow, the l o a n or 

the mortgage was f r a u d u l e n t . None of the a s s e r t i o n s or 

m a t e r i a l s s u b m i t t e d by the Stones r e l a t e d t o t h e i r f a i l u r e t o 

make the r e q u i r e d l o a n payments, AFC's r e s u l t i n g f o r e c l o s u r e 

on the p r o p e r t y , or AFC's e f f o r t s t o e j e c t the Stones from the 

p r o p e r t y . 

On J u l y 30, 2012, a f t e r a h e a r i n g on the v a r i o u s m otions, 

the t r i a l c o u r t g r a n t e d AFC's motion f o r a summary judgment; 

2 A f t e r the documents were p r o v i d e d , t 
i t s o f f i c e r s , and i t s a t t o r n e y s i n f e d e r a l 
does not i n d i c a t e the s t a t u s of t h a t case 
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however, the judgment d i d not address AFC's c l a i m f o r the 

r e a s o n a b l e r e n t a l v a l u e of the p r o p e r t y a f t e r the Stones 

r e f u s e d t o v a c a t e i t . By a s e p a r a t e o r d e r e n t e r e d on J u l y 30, 

2012, the t r i a l c o u r t d e n i e d the S t o n e s ' motion t o d i s m i s s the 

e j e c t m e n t a c t i o n . The Stones f i l e d a p u r p o r t e d postjudgment 

motion, which was d e n i e d on September 5, 2012. I n the o r d e r 

denying the p u r p o r t e d postjudgment motion, the t r i a l c o u r t 

a l s o " s t r u c k " the S t o n e s ' r e q u e s t f o r a summary judgment. 

B a l l e n t i n e and Bobby Stone appealed from the J u l y 30, 2012, 

o r d e r . T h i s c o u r t a s s i g n e d t h a t a p p e a l case number 2120026. 

On November 16, 2012, t h i s c o u r t e n t e r e d an o r d e r i n case 

number 2120026 r e i n v e s t i n g the t r i a l c o u r t w i t h j u r i s d i c t i o n 

t o e n t e r a f i n a l judgment a d d r e s s i n g " a l l c l a i m s and forms of 

r e l i e f r e q u e s t e d . " On November 30, 2012, the t r i a l c o u r t 

e n t e r e d a f i n a l judgment awarding AFC $3,000, which i t 

determined was the r e a s o n a b l e r e n t a l v a l u e of the p r o p e r t y 

d u r i n g the S t o n e s ' " w r o n g f u l occupancy" of t h a t p r o p e r t y . The 

t r i a l c o u r t s t a t e d t h a t a l l AFC's c l a i m s had been r u l e d upon 

and a l l the S t o n e s ' c l a i m s had been d e n i e d ; t h e r e f o r e , the 

judgment of November 30, 2012, was a f i n a l judgment. The 

Stones t i m e l y appealed from the November 30, 2012, judgment. 
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T h i s c o u r t a s s i g n e d t h a t a p p e a l case number 2120268. The two 

appeals were c o n s o l i d a t e d . 

I n i t s b r i e f on a p p e a l , AFC q u e s t i o n e d t h i s c o u r t ' s 

j u r i s d i c t i o n over the appea l of the ejectme n t a c t i o n , c i t i n g 

numerous appeals of ejectment a c t i o n s t h a t had been i n i t i a l l y 

f i l e d i n the Alabama Supreme Court and then t r a n s f e r r e d t o 

t h i s c o u r t . T h i s c o u r t t h e r e f o r e t r a n s f e r r e d the appeals t o 

the Alabama Supreme C o u r t , which, i n t u r n , t r a n s f e r r e d the 

appeals back t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 

1975. 

I t i s q u e s t i o n a b l e whether the S t o n e s ' b r i e f on appe a l 

c o m p l i e s w i t h the r e q u i r e m e n t s of Rule 2 8 ( a ) , A l a . R. App. P. 

T h e i r "Statement of the I s s u e s " c o n s i s t s of 28 numbered 

statements t h a t are a s s e r t i o n s of f a c t and not i s s u e s t o be 

c o n s i d e r e d on a p p e a l , as r e q u i r e d by Rule 2 8 ( a ) ( 6 ) . To the 

e x t e n t the S t o n e s ' "Statement of the I s s u e s " can be c o n s t r u e d 

as a statement of f a c t s , t h e r e are no r e f e r e n c e s t o the 

r e c o r d , as r e q u i r e d by Rule 2 8 ( a ) ( 7 ) . The S t o n e s ' l e g a l 

argument a l s o c o n s i s t s of numbered s t a t e m e n t s , some of which 

c o n t a i n f o o t n o t e s t o l e g a l p r o p o s i t i o n s . However, how those 

l e g a l p r o p o s i t i o n s r e l a t e t o the statements i s u n c l e a r . 
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N o n e t h e l e s s , we have attempted t o d i s c e r n the i s s u e s t h a t the 

Stones are r a i s i n g on a p p e a l . 

The Stones appear t o argue t h a t the t r i a l c o u r t d i d not 

have j u r i s d i c t i o n i n t h i s m a t t er because, they say, AFC d i d 

not have s t a n d i n g i n t h i s case. I n s u p p o r t of t h e i r 

a s s e r t i o n , the Stones c l a i m t h a t when, i n response t o t h e i r 

r e q u e s t s f o r p r o d u c t i o n of documents, "AFC s t a t e d t h a t [ i t ] 

d i d not have ' c u s t o d y , p o s s e s s i o n or c o n t r o l of the 

documents [' ] i n q u e s t i o n , s u b j e c t m a t t e r was f o r f e i t e d and 

t h e r e f o r e s t a n d i n g does not e x i s t . " I t appears t h a t the 

Stones contend t h a t i f AFC d i d not have " c u s t o d y , p o s s e s s i o n 

or c o n t r o l " of the documents r e q u e s t e d , i n c l u d i n g the o r i g i n a l 

p r o m i s s o r y note f o r the l o a n and the o r i g i n a l mortgage, then 

i t d i d not have s t a n d i n g t o f o r e c l o s e on the p r o p e r t y . 

The S t o n e s ' argument i s w i t h o u t m e r i t . As mentioned, AFC 

o b j e c t e d t o the S t o n e s ' r e q u e s t f o r documents " t o the e x t e n t " 

those documents were "not i n the c u s t o d y , p o s s e s s i o n or 

c o n t r o l of [ A F C ] or which c o u l d be o b t a i n e d from another 

s o u r c e . " That o b j e c t i o n i s not a statement t h a t AFC d i d not 

possess the documents a t i s s u e , as the Stones would have t h i s 

c o u r t b e l i e v e . Moreover, AFC p r o v i d e d the Stones w i t h 804 

Bates-stamped pages of documents i n response t o the r e q u e s t s 
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f o r p r o d u c t i o n and a l s o n o t i f i e d the Stones t h a t i t would make 

a v a i l a b l e f o r t h e i r i n s p e c t i o n any o r i g i n a l documents t h a t 

were not p r i v i l e g e d , i n compliance w i t h Rule 34, A l a . R. C i v . 

P. A l t h o u g h t h e r e i s no r equirement t h a t d i s c o v e r y be f i l e d 

w i t h the c o u r t as p a r t o f the c l e r k ' s r e c o r d , we note t h a t 

c o p i e s o f the p r o m i s s o r y note and the mortgage r e l a t i n g t o the 

p r o p e r t y are i n c l u d e d i n the r e c o r d on a p p e a l as p a r t o f AFC's 

e v i d e n t i a r y s u b m i s s i o n i n s u p p o r t o f i t s motion f o r a summary 

judgment. 

I n t h e i r b r i e f t o t h i s c o u r t , the Stones c l a i m t h a t t h e i r 

r e c e i p t o f the Bates-stamped documents are o f no consequence 

because, t h e y say, AFC was " n o t ... the t r u e p a r t y i n i n t e r e s t 

and p r o d u c i n g p u r p o r t e d documents a t a l a t e r p o i n t i n time i s 

f r a u d . " (Emphasis i n the o r i g i n a l . ) They do not e x p l a i n how 

AFC's p r o d u c i n g the Bates-stamped c o p i e s of the documents they 

r e q u e s t e d c o n s t i t u t e s f r a u d . 

The Stones have not c i t e d any a u t h o r i t y f o r the 

p r o p o s i t i o n t h a t a p a r t y l o s e s s t a n d i n g t o p r o s e c u t e a case i f 

t h a t p a r t y f a i l s t o respond a d e q u a t e l y t o d i s c o v e r y r e q u e s t s . 

"Rule 2 8 ( a ) ( 1 0 ) [ , A l a . R. App. P.,] r e q u i r e s 
t h a t arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of 
f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t s u p p o r t 
the p a r t y ' s p o s i t i o n . I f they do not, the arguments 
are waived. Moore v. P r u d e n t i a l R e s i d e n t i a l S e r v s . 
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L t d . P ' s h i p , 849 So. 2d 914, 923 ( A l a . 2002); 
A r r i n g t o n v. M a t h i s , 929 So. 2d 468, 470 n. 2 ( A l a . 
C i v . App. 2005); Hamm v. S t a t e , 913 So. 2d 460, 486 
( A l a . Crim. App. 2002). 'This i s so, because " ' i t 
i s not the f u n c t i o n of t h i s C ourt t o do a p a r t y ' s 
l e g a l r e s e a r c h or t o make and address l e g a l 
arguments f o r a p a r t y based on u n d e l i n e a t e d g e n e r a l 
p r o p o s i t i o n s not su p p o r t e d by s u f f i c i e n t a u t h o r i t y 
or argument.'"' Jimmy Day Plumbing & H e a t i n g , I n c .  
v. Smith, 964 So. 2d 1, 9 ( A l a . 2007) ( q u o t i n g 
B u t l e r v. Town of Argo, 871 So. 2d 1, 20 ( A l a . 
2003), q u o t i n g i n t u r n Dykes v. Lane T r u c k i n g , I n c . , 
652 So. 2d 248, 251 ( A l a . 1 9 9 4 ) ) . " 

White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1058 ( A l a . 2008). 

To the e x t e n t t h a t the Stones are a r g u i n g t h a t AFC had t o 

produce o r i g i n a l documents as evi d e n c e i n sup p o r t of i t s 

motion f o r a summary judgment, t h i s c o u r t has r e c e n t l y 

c o n s i d e r e d t h a t i s s u e and co n c l u d e d o t h e r w i s e . In Douglas v. 

Troy Bank & T r u s t Co., [Ms. 2110053, Aug. 24, 2012] So. 3d 

( A l a . C i v . App. 2012), t h i s c o u r t wrote: 

"The Douglases have c i t e d no a u t h o r i t y i n which a 
n o n j u d i c i a l f o r e c l o s u r e has been h e l d i n v a l i d f o r 
f a i l u r e t o produce or p r e s e n t o r i g i n a l documentation 
e v i d e n c i n g the u n d e r l y i n g debt and s e c u r i t y f o r 
repayment t h e r e o f . The r e c o r d r e v e a l s t h a t the bank 
i n t r o d u c e d i n t o e v i d e n c e a t t r i a l v a r i o u s 
e v i d e n t i a r y e x h i b i t s , i n c l u d i n g p h o t o c o p i e s of a 
note and a mortgage i n s t r u m e n t b e a r i n g the 
Douglases' s i g n a t u r e s and the date of Fe b r u a r y 8, 
2008. Because, i n t h i s case, we must c o n c l u s i v e l y 
presume, i n the absence of a t r i a l t r a n s c r i p t , t h a t 
the c o u r t ' s judgment i s su p p o r t e d by the o m i t t e d 
e v i d e n c e , see Stone v. Stone, 26 So. 3d 1228, 
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1231-32 ( A l a . C i v . App. 2009), we c o n c l u s i v e l y 
presume t h a t the t r i a l c o u r t deemed those 
p h o t o c o p i e s s u f f i c i e n t t o prove the bank's r i g h t t o 
seek e j e c t m e n t . See Rule 1003, A l a . R. E v i d . 
( a d m i s s i b i l i t y of p h o t o c o p i e s ) ; c f . A l a . Code 1975, 
§ 7-3-309(a) (UCC p r o v i s i o n a p p l i c a b l e t o n e g o t i a b l e 
i n s t r u m e n t s s e t t i n g f o r t h c i r c u m s t a n c e s under which 
a p e r s o n i s e n t i t l e d t o e n f o r c e such an i n s t r u m e n t 
d e s p i t e l a c k i n g p o s s e s s i o n of i t ) . " 

R ule 1003, A l a . R. E v i d . , p r o v i d e s t h a t "[a] d u p l i c a t e i s 

a d m i s s i b l e t o the same e x t e n t as an o r i g i n a l u n l e s s (1) a 

genuine q u e s t i o n i s r a i s e d as t o the a u t h e n t i c i t y of the 

o r i g i n a l or (2) i n the c i r c u m s t a n c e s i t would be u n f a i r t o 

admit the d u p l i c a t e i n l i e u of the o r i g i n a l . " The Stones have 

not a s s e r t e d e i t h e r e x c e p t i o n t o the g e n e r a l r u l e s e t f o r t h i n 

Rule 1003. We conclude t h a t t h e r e i s no l e g a l b a s i s f o r the 

Stones' c o n t e n t i o n s t h a t the manner i n which AFC responded t o 

t h e i r r e q u e s t s f o r p r o d u c t i o n of documents was somehow 

improper. 

The Stones a l s o contend t h a t AFC was not a p r o p e r p a r t y 

i n i n t e r e s t . That argument appears t o hinge on the Stones' 

b e l i e f t h a t AFC c o u l d not produce the p r o m i s s o r y note or the 

mortgage. T h e r e f o r e , they say, AFC c o u l d not prove t h a t i t 

was e n t i t l e d t o r e c e i v e l o a n payments and, a p p a r e n t l y , d i d not 

have a r i g h t t o f o r e c l o s e on the mortgage when the payments 

were not made. T h e r e f o r e , they say, the summary judgment was 

11 
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improper. The r e c o r d s i m p l y does not s u p p o r t the Stones' 

c o n t e n t i o n . 

We r e v i e w a summary judgment p u r s u a n t t o the f o l l o w i n g 

s t a n d a r d : 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a matter of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986) . Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12." 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

"'A prima f a c i e showing i n an e j e c t m e n t a c t i o n r e q u i r e s 

the p l a i n t i f f t o p r o v i d e s u b s t a n t i a l e v i d e n c e t h a t i t has 

l e g a l t i t l e t o the p r o p e r t y when the c o m p l a i n t was f i l e d and 

a r i g h t t o immediate p o s s e s s i o n . M u l l e r v. Seeds, 919 So. 2d 

1174, 1177 ( A l a . 2005).'" B e r r y v. Deutsche Bank N a t ' l T r u s t 

12 
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Co., 57 So. 3d 142, 145 ( A l a . C i v . App. 2010) ( q u o t i n g t r i a l 

c o u r t ' s judgment). In sup p o r t of i t s motion f o r a summary 

judgment, AFC i n c l u d e d e v i d e n c e i n d i c a t i n g t h a t i t had h e l d 

the mortgage on the p r o p e r t y ; t h a t the Stones had f a i l e d t o 

make the r e q u i r e d payments on the l o a n s e c u r e d by the 

mortgage; t h a t AFC had f o r e c l o s e d on the p r o p e r t y and had 

purchased i t a t a f o r e c l o s u r e s a l e t h a t had been p r o p e r l y 

n o t i c e d ; t h a t AFC had a p r o p e r l y e x e c u t e d f o r e c l o s u r e deed, 

which had been r e c o r d e d i n the M a r s h a l l Probate C o u r t ; and 

t h a t AFC had made a demand t h a t the Stones v a c a t e the 

p r o p e r t y . AFC s u b m i t t e d s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g 

t h a t i t was e n t i t l e d t o a judgment i n i t s f a v o r i n the 

ejectmen t a c t i o n . 

T h e r e f o r e , the burden s h i f t e d t o the Stones t o produce 

s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t t h e r e had been a 

w r o n g f u l f o r e c l o s u r e and, c o n s e q u e n t l y , t h a t AFC d i d not have 

good t i t l e t o the p r o p e r t y . See B e r r y , 57 So. 3d a t 145. 

In opposing the motion f o r a summary judgment, the Stones 

p r e s e n t e d no e v i d e n c e t e n d i n g t o c r e a t e a genuine i s s u e of 

m a t e r i a l f a c t , and they d i d not p r e s e n t a v a l i d argument t h a t 

AFC was not e n t i t l e d t o a judgment as a ma t t e r of law. 

I n s t e a d , they s u b m i t t e d a r t i c l e s and c h a p t e r s from books on 

13 
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ba n k i n g and money. For example, they s u b m i t t e d an e x c e r p t 

from a b o o k l e t t h a t o r i g i n a l l y had been d i s t r i b u t e d by the 

P u b l i c I n f o r m a t i o n Center of the F e d e r a l Reserve Bank of 

Chicago but was no l o n g e r i n p r i n t . I n s t e a d , the document 

s t a t e d , "Photo c o p i e s can be made a v a i l a b l e by 

monques@myhome.net." The b o o k l e t i s t i t l e d Modern Money 

Mechanics, A Workbook on Bank Reserves and D e p o s i t E x p a n s i o n , 

and, as the i n t r o d u c t i o n s t a t e s , i t d e s c r i b e s "the b a s i c 

p r o c e s s of money c r e a t i o n i n a ' f r a c t i o n a l r e s e r v e ' b a n k i n g 

system." There are a l s o e x c e r p t s from what appear t o be 

economics t e x t b o o k s and a d i c t i o n a r y of economic or b a n k i n g 

terms. The Stones' " e v i d e n c e " f a i l s t o i n d i c a t e t h a t the 

f o r e c l o s u r e of the p r o p e r t y was improper or t h a t AFC d i d not 

have v a l i d t i t l e t o the p r o p e r t y . A c c o r d i n g l y , we conclude 

t h a t the t r i a l c o u r t p r o p e r l y e n t e r e d the summary judgment i n 

f a v o r of AFC on i t s ejec t m e n t c l a i m . 

We note t h a t , on a p p e a l , the Stones do not c h a l l e n g e the 

award of r e n t a l payments t o AFC. T h e r e f o r e , they have waived 

t h a t i s s u e . See B o s h e l l v. K e i t h , 418 So. 2d 89, 92 ( A l a . 

1982) ("When an a p p e l l a n t f a i l s t o argue an i s s u e i n i t s 

b r i e f , t h a t i s s u e i s w a i v e d . " ) . 
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AFC f i l e d a motion t o d i s m i s s Jon Stone from t h i s a p p e a l . 

In r e t u r n , Jon Stone f i l e d a "motion t o s t r i k e " AFC's motion 

to d i s m i s s him from the a p p e a l . For the reasons s e t f o r t h 

e a r l i e r i n t h i s o p i n i o n , AFC's motion t o d i s m i s s i s g r a n t e d ; 

Jon Stone's "motion t o s t r i k e " i s d e n i e d . 

AFC has a l s o f i l e d a motion f o r damages, a s s e r t i n g t h a t 

the Stones have brought a f r i v o l o u s a p p e a l . T h i s c o u r t has 

j u r i s d i c t i o n under Rule 38, A l a . R. App. P., t o determine 

whether an a p p e a l i s f r i v o l o u s . " T h i s r u l e v e s t s the 

i m p o s i t i o n of s a n c t i o n s w i t h i n the sound j u d i c i a l d i s c r e t i o n 

of the a p p e l l a t e c o u r t . " G i l b e r t v. Congress L i f e I n s . Co., 

646 So. 2d 592, 594 ( A l a . 1994). 

In s u p p o r t of i t s motion, AFC contends t h a t t h i s a p p e a l 

i s an attempt by the Stones t o d e l a y AFC from o b t a i n i n g 

p o s s e s s i o n of the p r o p e r t y and t h a t the Stones have used the 

c o u r t system as "a t o o l f o r harassment." However, the Stones 

have a r i g h t t o a p p e a l from the judgment a g a i n s t them. 

T h e r e f o r e , AFC's r e q u e s t f o r s a n c t i o n s a g a i n s t the Stones i s 

d e n i e d . 

The Stones have f a i l e d t o demonstrate t h a t the t r i a l 

c o u r t e r r e d or abused i t s d i s c r e t i o n i n t h i s case. For the 

reasons s e t f o r t h above, the judgment i s a f f i r m e d . 
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AFFIRMED. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 

P i t t m a n , J . , re c u s e s h i m s e l f . 
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