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THOMPSON, P r e s i d i n g Judge. 

A l b e r t Dean Gore appeals from the judgment of the Shelby 

C i r c u i t C ourt ("the t r i a l c o u r t " ) f i n d i n g t h a t a w o r k - r e l a t e d 

i n j u r y t o Gore r e s u l t e d i n a permanent p a r t i a l d i s a b i l i t y of 

10% and awarding w o r k e r s ' compensation b e n e f i t s a c c o r d i n g l y . 
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The r e c o r d i n d i c a t e s the f o l l o w i n g . Gore worked f o r 

L a f a r g e N o r t h America, I n c . ( " L a f a r g e " ) , as a heavy-equipment 

o p e r a t o r . On F e b r u a r y 12, 2008, Gore was o p e r a t i n g a 

C a t e r p i l l a r b rand b u l l d o z e r a t a q u a r r y . The b u l l d o z e r had an 

e n c l o s e d cab t h a t was r e i n f o r c e d w i t h s t e e l beams. Gore 

p o s i t i o n e d the b u l l d o z e r under a chute or tube through which 

c r u s h e d l i m e and cement r o c k s were b e i n g f e d . While the 

b u l l d o z e r was stopped, the c r u s h e d r o c k was dumped from a 

h e i g h t of about 30 f e e t d i r e c t l y onto the b u l l d o z e r . Gore 

t e s t i f i e d t h a t some of the r o c k s , which measured between 10 

and 12 i n c h e s i n d i a m e t e r , e n t e r e d the cab of the b u l l d o z e r , 

s t r i k i n g him on h i s r i g h t s i d e , l e g , s h o u l d e r , and neck. Gore 

completed h i s s h i f t f o r the day, but he v i s i t e d L a f a r g e ' s 

w o r k e r s ' compensation d o c t o r the next day, c o m p l a i n i n g of p a i n 

i n h i s neck, upper back, and r i g h t s h o u l d e r . The X-rays taken 

a t the time d i d not r e v e a l any d e t e c t a b l e i n j u r i e s . The 

d o c t o r p r e s c r i b e d n a r c o t i c p a i n m e d i c a t i o n f o r Gore and 

r e l e a s e d him t o r e t u r n t o l i g h t duty. 

On F e b r u a r y 14, 2008, the day a f t e r he v i s i t e d the 

w o r k e r s ' compensation d o c t o r , Gore v i s i t e d h i s f a m i l y 

p h y s i c i a n f o r c o m p l a i n t s of p a i n s i m i l a r t o those he had made 
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to the w o r k e r s ' compensation d o c t o r , and he r e q u e s t e d 

m e d i c a t i o n t o h e l p him w i t h h i s p a i n . Gore t o l d h i s f a m i l y 

p h y s i c i a n t h a t he d i d not know the cause of h i s p a i n , and he 

d i d not d i v u l g e t h a t he had been t o see a w o r k e r s ' 

compensation d o c t o r the day b e f o r e . H i s f a m i l y p h y s i c i a n 

p r e s c r i b e d a r e f i l l of the p a i n m e d i c a t i o n L o r t a b , which Gore 

had been t a k i n g i n the months l e a d i n g up t o the F e b r u a r y 12, 

2008, a c c i d e n t ("the a c c i d e n t " ) . 

I n June 2008, Gore was s t i l l e x p e r i e n c i n g p a i n , and he 

began t r e a t m e n t w i t h Dr. C o l b u r n Maher a t S t . V i n c e n t ' s 

O c c u p a t i o n a l C l i n i c i n Birmingham. I n the summer of 2008, Dr. 

Maher had Gore "taken o f f work," and Gore has not worked s i n c e 

t h a t time. The r e c o r d i n d i c a t e s t h a t from December 20, 

2007, up t o and i n c l u d i n g F e b r u a r y 8, 2008, i . e . , f o u r days 

b e f o r e the a c c i d e n t , Gore had h i s p r e s c r i p t i o n f o r 

hydrocodone, a n a r c o t i c p a i n k i l l e r , r e f i l l e d t e n t i m e s . He 

a l s o had taken s h o r t - t e r m d i s a b i l i t y l e a v e t h r e e times b e f o r e 

the a c c i d e n t — t h e most r e c e n t b e i n g f o u r months b e f o r e the 

a c c i d e n t . Gore t e s t i f i e d t h a t he took the l e a v e once t o have 

s u r g e r y on h i s elbow and a g a i n when h i s l u n g c o l l a p s e d . He 

a l s o s a i d t h a t he took time o f f from work when he was 
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c o n v i c t e d of what the p a r t i e s c a l l e d " d o c t o r shopping," i . e . , 

v i s i t i n g s e v e r a l d o c t o r s t o o b t a i n m u l t i p l e p r e s c r i p t i o n s f o r 

Xanax. 

At the h e a r i n g , Gore acknowledged t h a t d u r i n g h i s 

d e p o s i t i o n he had t e s t i f i e d t h a t he had never e x p e r i e n c e d back 

or neck p a i n b e f o r e the a c c i d e n t . However, Gore's s u p e r v i s o r , 

Joe A r c h e r , t e s t i f i e d t h a t , b e f o r e the a c c i d e n t , Gore had a 

problem w i t h " e x c e s s i v e absenteeism," or absences t h a t L a f a r g e 

was not aware of i n advance. A r c h e r s a i d t h a t throughout h i s 

ten u r e as Gore's s u p e r v i s o r , t h a t i s , from 2003 u n t i l January 

2008, Gore would say t h a t he was p h y s i c a l l y unable t o work, 

" c o m p l a i n i n g about h i s neck, about h i s back, about h i s 

s h o u l d e r , and about h i s f o o t . " A r c h e r s a i d t h a t he had l e f t 

h i s j o b a t L a f a r g e b e f o r e the a c c i d e n t ; t h e r e f o r e , the 

c o m p l a i n t s Gore made t o A r c h e r about neck and back p a i n had t o 

have been made b e f o r e the a c c i d e n t . 

In a d d i t i o n , Gore's m e d i c a l r e c o r d s i n d i c a t e t h a t i n 

December 2002 he v i s i t e d C h i l t o n F a m i l y M e d i c i n e c o m p l a i n i n g 

of back p a i n . At t h a t time, Gore was r e f e r r e d t o a 

c h i r o p r a c t o r and was p r e s c r i b e d the n a r c o t i c L o r t a b . In 2004 

Gore was t r e a t e d f o r "ne r v e s " and p a i n , weakness, and numbness 
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i n h i s back and arms. Then, on December 4, 2007--three months 

b e f o r e the a c c i d e n t — G o r e v i s i t e d Dr. Howard c o m p l a i n i n g of "a 

l o t of back p a i n . " In January 2008, he r e t u r n e d t o Dr. Howard 

f o r c o n t i n u i n g back p a i n . On January 29, 2008, about two 

weeks b e f o r e the a c c i d e n t , Gore a g a i n saw Dr. Howard f o r p a i n 

r a d i a t i n g from h i s neck t o o t h e r p a r t s of h i s body, i n c l u d i n g 

h i s c h e s t w a l l . Dr. Howard o r d e r e d a n e r v e - c o n d u c t i o n study. 

I t i s not c l e a r from the r e c o r d when the n e r v e - c o n d u c t i o n 

s t u d y was performed; however, on F e b r u a r y 28, 2008, Gore 

r e t u r n e d t o Dr. Howard t o o b t a i n the r e s u l t s of t h a t s t u d y , 

which showed r a d i c u l o p a t h y , a nerve c o n d i t i o n , a t h i s l e f t 

s e v enth t h o r a c i c v e r t e b r a and " s e v e r e " b i l a t e r a l c a r p a l t u n n e l 

syndrome. 

In a d d i t i o n t o b e i n g t r e a t e d by Dr. Howard, Gore a l s o 

c o n t i n u e d t o be t r e a t e d by workers' compensation d o c t o r s f o r 

p a i n i n h i s neck, r i g h t s h o u l d e r , and mid-back. On May 2, 

2008, an MRI was performed t h a t i n d i c a t e d t h a t Gore had 

a r t h r i t i s i n h i s neck, as w e l l as r a d i c u l o p a t h y i n h i s neck. 

Gore was r e f e r r e d t o Dr. Maher, a neurosurgeon a t S t . 

V i n c e n t ' s O c c u p a t i o n a l C l i n i c , f o r c o n t i n u e d t r e a t m e n t . 

5 



2120057 

Dr. Maher t e s t i f i e d t h a t Gore had a r t h r i t i s a t almost 

e v e r y l e v e l of h i s s p i n e and t h a t i t was most severe i n h i s 

neck. Gore a l s o s u f f e r e d from bone spurs and p i n c h e d nerves 

i n h i s neck. A f t e r more c o n s e r v a t i v e t r e a t m e n t was unable t o 

r e l i e v e the p a i n i n Gore's neck, Dr. Maher performed s u r g e r y 

t o remove s e v e r a l d i s k s and the bone spurs t h a t were 

compressing the nerves i n Gore's neck. The second p a r t of the 

pr o c e d u r e , Dr. Maher s a i d , was a bone g r a f t d e s i g n e d t o 

m a i n t a i n the a l i g n m e n t of the neck and fuse f o u r neck bones 

t o g e t h e r . Dr. Maher a l s o put a t i t a n i u m p l a t e i n Gore's neck. 

Dr. Maher was "underwhelmed" w i t h the r a t e a t which the 

bones i n Gore's neck were growing a f t e r the bone g r a f t . He 

t e s t i f i e d t h a t months a f t e r the s u r g e r y Gore was s t i l l 

e x p e r i e n c i n g p a i n , so Dr. Maher r e f e r r e d him t o another 

p h y s i c i a n f o r p a i n management. A year a f t e r the s u r g e r y , Dr. 

Maher s a i d , two of the t h r e e l e v e l s of v e r t e b r a e i n Gore's 

neck where the g r a f t had been done had not f u s e d . U l t i m a t e l y , 

a second s u r g e r y was performed on September 28, 2010, i n an 

e f f o r t t o " r e v i s e " the f u s i o n . The metal p l a t e t h a t had been 

i n s e r t e d d u r i n g the f i r s t s u r g e r y was removed and o t h e r screws 

and " i n s t r u m e n t a t i o n " were i n s e r t e d i n Gore's c e r v i c a l 
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v e r t e b r a e . Dr. Maher s a i d t h a t a f t e r the second p r o c e d u r e 

Gore's neck p a i n improved. As Dr. Maher c o n t i n u e d t o m o n i t o r 

Gore a f t e r the second s u r g e r y , he determined t h a t Gore had 

develo p e d a new bone spur i n h i s neck. Gore has c o n t i n u e d t o 

s u f f e r neck p a i n . 

Dr. Maher o r d e r e d a f u n c t i o n a l - c a p a c i t y e v a l u a t i o n 

("FCE") f o r Gore. A f t e r the FCE was completed, Dr. Maher 

p l a c e d Gore a t maximum m e d i c a l improvement ("MMI") and 

a s s i g n e d him a p e r m a n e n t - p a r t i a l - i m p a i r m e n t r a t i n g of 20%. 

Dr. Maher e x p l a i n e d t h a t when t h r e e l e v e l s of v e r t e b r a e are 

f u s e d , " i t would be i n c r e d i b l y h a r d t o r e t u r n t o a c t i v i t y 

[such as] d r i v i n g , t u r n i n g , d o i n g a n y t h i n g w i t h heavy 

m e c h a n i c a l o p e r a t i o n s . " With f o u r l e v e l s of f u s i o n , Dr. Maher 

s a i d , such a c t i v i t y would be "very c h a l l e n g i n g . " Dr. Maher 

t e s t i f i e d t h a t he d i d not b e l i e v e t h a t Gore c o u l d p e r f o r m 

m e c h a n i c a l a c t i v i t y or d r i v i n g . He b e l i e v e d Gore c o u l d do 

l i g h t - d u t y work, but he s a i d t h a t , even then, Gore would 

r e q u i r e f r e q u e n t b r e a ks so t h a t he i s not i n one p o s i t i o n too 

l o n g . On January 6, 2012, Dr. Maher performed a CT scan on 

Gore's neck and det e r m i n e d t h a t , a t t h a t t i m e , Gore had a 

" s o l i d f u s i o n . " 
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As t o the cause of Gore's neck i s s u e s , Dr. Maher 

i n i t i a l l y t e s t i f i e d t h a t a l t h o u g h Gore s u f f e r e d from 

d e g e n e r a t i v e and c o n g e n i t a l c o n d i t i o n s , t h e r e was a l s o 

" c l e a r l y a p i n c h e d nerve i n h i s neck from the moment I met 

him, through t h i s whole p r o c e s s . " Dr. Maher t e s t i f i e d t h a t , 

based on the h i s t o r y t h a t Gore had p r o v i d e d t o him, he 

b e l i e v e d t h a t the a c c i d e n t caused the p i n c h e d nerve. L a t e r i n 

h i s d e p o s i t i o n , however, he acknowledged t h a t the p h y s i c a l 

problems Gore was e x p e r i e n c i n g i n h i s neck, back, and s h o u l d e r 

c o u l d have o c c u r r e d even i f the a c c i d e n t had not happened. He 

s t a t e d t h a t i t was "very c h a l l e n g i n g t o s e p a r a t e d e g e n e r a t i v e 

from a c u t e , " and he r e i t e r a t e d t h a t he had r e l i e d on Gore's 

s u b j e c t i v e statements t h a t h i s neck problems began w i t h the 

a c c i d e n t when c o n n e c t i n g those problems w i t h the a c c i d e n t . 

In a d d i t i o n t o the m e d i c a l h i s t o r y d e s c r i b e d above, the 

r e c o r d i n d i c a t e s t h a t Gore r e c e i v e d f u r t h e r t r e a t m e n t f o r neck 

p a i n a f t e r he f e l l w h i l e p l a y i n g w i t h h i s granddaughter on 

June 10, 2010. Gore went t o the emergency room f o r t r e a t m e n t 

on t h a t o c c a s i o n , then mentioned the f a l l t o Dr. Maher d u r i n g 

a v i s i t on June 25, 2010. Dr. Maher t e s t i f i e d t h a t , d u r i n g 

t h a t v i s i t , Gore complained of worsening neck p a i n and p a i n i n 
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h i s r i g h t s h o u l d e r , and Dr. Maher was concerned t h a t the f a l l 

may have "worsened" Gore's neck c o n d i t i o n . 

In h i s c o m p l a i n t , Gore c l a i m e d t h a t the i n j u r i e s he 

s u s t a i n e d i n the a c c i d e n t caused him t o s u f f e r from 

d e p r e s s i o n . Gore's m e d i c a l r e c o r d s i n d i c a t e t h a t he 

complained of d e p r e s s i o n d u r i n g a t l e a s t the e i g h t years 

l e a d i n g up t o the a c c i d e n t . A f t e r the t r i a l , the t r i a l c o u r t 

e n t e r e d i t s f i n d i n g t h a t Gore had s u f f e r e d a permanent p a r t i a l 

d i s a b i l i t y as a r e s u l t of the a c c i d e n t . In the judgment, the 

t r i a l c o u r t n oted Gore's c o m p l a i n t s of back and neck p a i n i n 

the f i v e y e a r s l e a d i n g up t o the a c c i d e n t , as w e l l as h i s 

r e c e i p t of s h o r t - t e r m d i s a b i l i t y on t h r e e o c c a s i o n s , the most 

r e c e n t b e i n g o n l y f o u r months b e f o r e the a c c i d e n t . The t r i a l 

c o u r t a l s o n o t e d Gore's c o n t i n u o u s use of n a r c o t i c p a i n 

r e l i e v e r s i n the two months l e a d i n g up t o the a c c i d e n t . 

Furthermore, the t r i a l c o u r t found t h a t i t had grounds on 

which t o q u e s t i o n Gore's c r e d i b i l i t y , based on h i s c o n v i c t i o n 

f o r d o c t o r shopping and Gore's i n c o n s i s t e n t t e s t i m o n y ; f o r 

example, Gore t e s t i f i e d t h a t he had one DUI c o n v i c t i o n when, 

i n f a c t , he had f o u r DUI c o n v i c t i o n s . The t r i a l c o u r t a l s o 
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r e f e r r e d t o Gore's " p l a i n m i s c h a r a c t e r i z a t i o n s " when t a l k i n g 

t o h i s t r e a t i n g p h y s i c i a n s i n t h i s case. 

The t r i a l c o u r t d e t e r m i n e d t h a t the ev i d e n c e demonstrated 

" s e v e r a l a l t e r n a t i v e t h e o r i e s " f o r Gore's " p r e s e n t s t a t e . " 

Based on the evi d e n c e p r e s e n t e d , the t r i a l c o u r t c o n c l u d e d 

t h a t Gore had not c a r r i e d h i s burden of p r o v i n g t h a t he had 

s u f f e r e d a permanent t o t a l d i s a b i l i t y as a r e s u l t of the 

a c c i d e n t . The t r i a l c o u r t noted t h a t Dr. Maher had a s s i g n e d 

Gore an impairment r a t i n g of 20% t o the body as a whole; 

however, the t r i a l c o u r t s a i d , t h a t f i g u r e was not based 

s o l e l y on the on - t h e - j o b i n j u r y . I n s t e a d , the t r i a l c o u r t 

s a i d , the 20% impairment f i g u r e a s s i g n e d by Dr. Maher took 

i n t o account a l l of Gore's p r e v i o u s i n j u r i e s and 

" [ t ] h e d i s a b i l i t y r a t i n g a l s o c o n s i d e r s the 
p o s s i b i l i t y t h a t [Gore's] d e g e n e r a t i v e and 
c o n g e n i t a l problems c o u l d have been e x a c e r b a t e d by 
the o n - t h e - j o b i n j u r y but t h a t they a l s o worsened as 
a r e s u l t of the a g i n g p r o c e s s i n the i n t e r v e n i n g 
f o u r y e a rs between the date of the a c c i d e n t and when 
he reached [MMI]. Given t h e s e f a c t s , i t i s c l e a r 
t h a t the on - t h e - j o b i n j u r y i s but one f a c t o r i n h i s 
p r e s e n t d i s a b i l i t y r a t i n g , b u t , s t a n d i n g a l o n e , i s 
not the cause of h i s p r e s e n t s t a t e . " 

The t r i a l c o u r t then found " t h a t the [February 12, 2008,] 

i n j u r y t o the p l a i n t i f f r e s u l t e d i n a permanent p a r t i a l 
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d i s a b i l i t y of 10% and awarded b e n e f i t s " c o n s i s t e n t w i t h A l a . 

Code [1975, § 2 5 - 5 - 5 7 ( a ) ( 3 ) . " 

Gore t i m e l y a p pealed from the judgment. 

The s t a n d a r d t h i s c o u r t uses t o r e v i e w w o r k e r s ' 

compensation cases i s w e l l s e t t l e d : 

" S e c t i o n 25-5-81(e), A l a . Code 1975, p r o v i d e s 
the 
c a s e s : 

s t a n d a r d of r e v i e w i n workers' compensation 

"'(1) In r e v i e w i n g the s t a n d a r d of 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w by the Court of C i v i l 
A p peals s h a l l be w i t h o u t a presumption of 
c o r r e c t n e s s . 

"'(2) In r e v i e w i n g pure f i n d i n g s of 
f a c t , the f i n d i n g of the c i r c u i t c o u r t 
s h a l l not be r e v e r s e d i f t h a t f i n d i n g i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . ' 

" S u b s t a n t i a l e v i d e n c e i s '"evidence of such 
weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 
e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r 
the e x i s t e n c e of the f a c t sought t o be proved."' Ex  
p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 262, 268 
( A l a . 1996) ( q u o t i n g West v. Founders L i f e Assurance  
Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) ) . " 

White T i g e r G r a p h i c s , I n c . v. Clemons, 88 So. 3d 908, 910 

( A l a . C i v . App. 2012). 

Moreover, 

" ' [ f ] o r an i n j u r y t o be compensable under the 
Workers' Compensation A c t , the employee must 
e s t a b l i s h b o t h l e g a l and m e d i c a l c a u s a t i o n . ' Ex 
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p a r t e M o n c r i e f , 627 So. 2d 385, 388 ( A l a . 1993) . 
'Once l e g a l c a u s a t i o n has been e s t a b l i s h e d , i . e . , 
t h a t an a c c i d e n t arose out o f , and i n the course of 
employment, m e d i c a l c a u s a t i o n must be e s t a b l i s h e d , 
i . e . , t h a t the a c c i d e n t caused the i n j u r y f o r which 
r e c o v e r y i s sought.' Hammons v. Roses S t o r e s , I n c . , 
547 So. 2d 883, 885 ( A l a . C i v . App. 1989)." 

Ex p a r t e Southern Energy Homes, I n c . , 873 So. 2d 1116, 1121 

( A l a . 2003). 

Gore contends t h a t the t r i a l c o u r t a p p l i e d the i n c o r r e c t 

e v i d e n t i a r y s t a n d a r d r e g a r d i n g a worker's p r e e x i s t i n g 

c o n d i t i o n and the burden of p r o o f the worker has i n 

d e m o n s t r a t i n g h i s or her c l a i m of permanent t o t a l d i s a b i l i t y . 

S p e c i f i c a l l y , Gore a s s e r t s t h a t the t r i a l c o u r t i m p r o p e r l y 

c o n s i d e r e d h i s p r i o r c o m p l a i n t s of p a i n and d e p r e s s i o n as 

p r e e x i s t i n g c o n d i t i o n s and used those c o m p l a i n t s t o " o f f s e t " 

h i s award of b e n e f i t s . Because he was a b l e t o do h i s j o b 

n o r m a l l y a t the time of the a c c i d e n t , Gore says, t h e r e was no 

p r e e x i s t i n g c o n d i t i o n t h a t the t r i a l c o u r t c o u l d c o n s i d e r f o r 

purposes of d e t e r m i n i n g workers' compensation b e n e f i t s . Gore 

p o i n t s out t h a t , by d e t e r m i n i n g t h a t the a c c i d e n t was "one 

f a c t o r " c o n t r i b u t i n g t o h i s d i s a b i l i t y , the t r i a l c o u r t 

n e c e s s a r i l y found m e d i c a l c a u s a t i o n , "as the a c c i d e n t need not 
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have been the s o l e cause, or the dominant cause, but merely a 

c o n t r i b u t i n g cause of Gore's permanent and t o t a l d i s a b i l i t y . " 

Gore c i t e s E a s t e r l y v. B e a u l i e u of America, I n c . , 703 So. 2d 

397 ( A l a . 1997), i n s u p p o r t of h i s c o n t e n t i o n . In E a s t e r l y , 

t h i s c o u r t h e l d t h a t the employee's " d i s c i t i s " was the r e s u l t 

of t r e a t m e n t n e c e s s i t a t e d by a w o r k - r e l a t e d i n j u r y and, 

t h e r e f o r e , was compensable under the workers' compensation 

s t a t u t e s . The h o l d i n g i n E a s t e r l y i s not a p p l i c a b l e t o the 

i s s u e i n the p r e s e n t case. 

"'A t r i a l c o u r t may i n f e r m e d i c a l c a u s a t i o n from 
c i r c u m s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t , b e f o r e the 
a c c i d e n t , the worker was w o r k i n g n o r m a l l y w i t h no 
d i s a b l i n g symptoms but t h a t , i m m e d i a t e l y a f t e r w a r d s , 
those symptoms appeared and have p e r s i s t e d ever 
s i n c e . See B o i s e Cascade Corp. v. Jackson, 997 So. 
2d 1042, 1047 ( A l a . C i v . App. 2008) ( c i t i n g Alamo v.  
PCH H o t e l s & R e s o r t s , I n c . , 987 So. 2d 598, 603 
( A l a . C i v . App. 2007) (Moore, J . , c o n c u r r i n g 
s p e c i a l l y ) ) . ' Waters Bros. C o n t r a c t o r s , I n c . v.  
Wimberley, 20 So. 3d 125, 134 ( A l a . C i v . App. 2009) . 
See a l s o E q u i t y Group-Alabama Div . v. H a r r i s , 55 So. 
3d 299, 311 ( A l a . C i v . App. 2010)." 

McAbee C o n s t r . , I n c . v. A l l d a y , [Ms. 2110461, A p r i l 19, 2013] 

So. 3d , ( A l a . C i v . App. 2013). 

We agree w i t h Gore's c o n c l u s i o n t h a t , i n e x p l i c i t l y 

f i n d i n g t h a t Gore " s u f f e r e d a permanent p a r t i a l d i s a b i l i t y as 

a r e s u l t of the a c c i d e n t , " the t r i a l c o u r t c o n c l u d e d t h a t Gore 
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had proven m e d i c a l c a u s a t i o n . I t i s the e x t e n t t o which 

Gore's d i s a b i l i t y can be a t t r i b u t e d t o the a c c i d e n t t h a t i s a t 

i s s u e . Gore a s s e r t s t h a t he had not s u f f e r e d a neck i n j u r y 

b e f o r e the a c c i d e n t ; t h e r e f o r e , he appears t o say, the t r i a l 

c o u r t was r e q u i r e d t o a t t r i b u t e a l l of h i s neck c o m p l a i n t s t o 

the i n j u r y he s u s t a i n e d i n the a c c i d e n t . 

However, t h i s i s not a case i n which Gore's p r e e x i s t i n g 

neck c o n d i t i o n was l a t e n t or asymptomatic b e f o r e the 

a c c i d e n t . O p i n i o n s of t h i s c o u r t have a f f i r m e d judgments i n 

which t r i a l c o u r t s have d e n i e d compensation t o employees who, 

b e f o r e t h e i r o n - t h e - j o b a c c i d e n t s , d i s p l a y e d symptoms 

c o n s i s t e n t w i t h those of which th e y complained a f t e r t h e i r 

a c c i d e n t s . For example, i n P r o c t o r v. R.R. Dawson B r i d g e Co., 

757 So. 2d 446 ( A l a . C i v . App. 1999), C l a r e n c e P r o c t o r worked 

as a welder f o r R.R. Dawson B r i d g e Company. On June 24, 1997, 

w h i l e w e l d i n g f o r Dawson B r i d g e , P r o c t o r began s u f f e r i n g from 

the symptoms of heat e x h a u s t i o n , i n c l u d i n g d i z z i n e s s , 

weakness, headaches, nausea, cramps, c h e s t p a i n s , heavy 

b r e a t h i n g , and sw e a t i n g . A l t h o u g h he r e t u r n e d t o work the 

next day, P r o c t o r a g a i n began t o s u f f e r from the symptoms of 

heat e x h a u s t i o n and had t o l e a v e work e a r l y . 
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On June 26, 1997, P r o c t o r went t o see h i s f a m i l y 

p h y s i c i a n , Dr. Ivana K a j d o s , who d i a g n o s e d him w i t h heat 

e x h a u s t i o n . On J u l y 30, 1997, Dr. Kajdos wrote a l e t t e r i n 

which she s t a t e d t h a t P r o c t o r c o u l d not t o l e r a t e extreme heat 

c o u p l e d w i t h p h y s i c a l e x e r t i o n w i t h o u t f a c i n g a s i g n i f i c a n t 

h e a l t h r i s k . She o p i n e d t h a t P r o c t o r was " ' t o t a l l y unable t o 

keep a r e g u l a r j o b w i t h i n h i s c a p a c i t y . ' " I d . a t 447. On 

September 4, 1997, Dr. Kajdos wrote a second l e t t e r e x p r e s s i n g 

her b e l i e f t h a t P r o c t o r was " ' t o t a l l y d i s a b l e d a t t h i s p o i n t 

t o keep any r e g u l a r j o b . ' " I d . 

P r o c t o r sued Dawson B r i d g e f o r w o r k ers' compensation 

b e n e f i t s , c l a i m i n g t h a t the heat e x h a u s t i o n i s what t r i g g e r e d 

h i s i n a b i l i t y t o work. Dr. Kajdos t e s t i f i e d t h a t P r o c t o r had 

emphysema, a t h e r o s c l e r o s i s , and h i g h b l o o d p r e s s u r e b e f o r e the 

e p i s o d e s of heat e x h a u s t i o n but t h a t those e p i s o d e s s e r v e d as 

a " t r i g g e r " event t h a t s t a r t e d P r o c t o r ' s p h y s i c a l d e c l i n e . 

I d . a t 448. P r o c t o r t e s t i f i e d t h a t , b e f o r e the e p i s o d e s of 

heat e x h a u s t i o n , he was not aware t h a t he had emphysema and 

had never been t r e a t e d f o r t h a t c o n d i t i o n . 

Dawson B r i d g e , however, p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t P r o c t o r had, i n f a c t , e x p e r i e n c e d s i m i l a r symptoms b e f o r e 
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the June 1997 e p i s o d e s . Dr. Kajdos t e s t i f i e d t h a t P r o c t o r had 

emphysema when she f i r s t began s e e i n g him as a p a t i e n t i n 

December 1995-- a year and a h a l f b e f o r e the e p i s o d e s of heat 

e x h a u s t i o n began. A d d i t i o n a l l y , two of P r o c t o r ' s coworkers 

t e s t i f i e d t h a t , even b e f o r e s u f f e r i n g from heat e x h a u s t i o n i n 

June 1997, P r o c t o r had complained of nausea and stomachaches, 

had t a k e n f r e q u e n t b r e a k s , had coughed and wheezed, and had 

sweated even i n c o o l e r months. I d . 

T h i s c o u r t n o t e d t h a t 

"Dr. Kajdos a d m i t t e d t h a t her o p i n i o n t h a t the 
e p i s o d e s of heat e x h a u s t i o n i n June 1997 t r i g g e r e d 
the employee's p r e s e n t d i s a b l e d c o n d i t i o n i s based 
upon the employee's a s s e r t i o n t h a t h i s symptoms d i d 
not appear u n t i l the e p i s o d e s of heat e x h a u s t i o n i n 
June 1997. Dr. Kajdos conceded t h a t i f the symptoms 
e x p e r i e n c e d by the employee were p r e s e n t b e f o r e the 
e p i s o d e s of heat e x h a u s t i o n , then she would need t o 
s e a r c h f o r o t h e r causes f o r the employee's p r e s e n t 
c o m p l a i n t s . " 

I d . a t 448-49. In l i g h t of t h a t e v i d e n c e , t h i s c o u r t 

c o n c l u d e d t h a t the t r i a l c o u r t ' s judgment t h a t P r o c t o r had not 

s u s t a i n e d a compensable i n j u r y was s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e . I d . a t 449. See a l s o Wright v. Dorsey T r a i l e r s ,  

I n c . , 611 So. 2d 1098 ( A l a . C i v . App. 1992) (employee who 

a l l e g e d t h a t a f o o t i n j u r y was the p r i m a r y cause of h i s 

i n a b i l i t y t o work was d e n i e d compensation because he had 
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r e c e i v e d m e d i c a l a t t e n t i o n f o r f o o t a i l m e n t two months b e f o r e 

the a c c i d e n t ) . 

In t h i s case, the e v i d e n c e i n d i c a t e s t h a t , b e f o r e the 

a c c i d e n t , Gore was not w o r k i n g n o r m a l l y w i t h no d i s a b l i n g 

symptoms. The f a c t s i n t h i s case are a t l e a s t as i n d i c a t i v e 

t h a t Gore's neck problems were caused by a p r e e x i s t i n g 

c o n d i t i o n i n h i s neck as the f a c t s i n P r o c t o r i n d i c a t i n g t h a t 

P r o c t o r had s u f f e r e d from emphysema b e f o r e the e p i s o d e s of 

heat e x h a u s t i o n . Here, A r c h e r , Gore's s u p e r v i s o r a t L a f a r g e , 

t e s t i f i e d t h a t , b e f o r e the a c c i d e n t , Gore f r e q u e n t l y was 

unable t o work because of neck, back, and s h o u l d e r p a i n . 

A r c h e r s t a t e d t h a t Gore's absences from work w i t h such 

c o m p l a i n t s were " e x c e s s i v e . " Gore's m e d i c a l r e c o r d s t e n d t o 

c o r r o b o r a t e A r c h e r ' s statement, i n d i c a t i n g t h a t , about two 

weeks b e f o r e the a c c i d e n t , Gore sought t r e a t m e n t from Dr. 

Howard f o r p a i n r a d i a t i n g from h i s neck. Gore was t a k i n g 

n a r c o t i c p a i n r e l i e v e r s i n the days l e a d i n g up t o the 

a c c i d e n t . L i k e Dr. Kajdos i n P r o c t o r , Dr. Maher i n t h i s case 

t e s t i f i e d t h a t he based h i s o p i n i o n t h a t the onset of Gore's 

neck problems c o i n c i d e d w i t h the a c c i d e n t on the h i s t o r y Gore 

had p r o v i d e d t o him. Dr. Maher a l s o acknowledged t h a t , based 
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on i n f o r m a t i o n he l e a r n e d d u r i n g h i s d e p o s i t i o n , i t appeared 

t h a t Gore was not always f o r t h c o m i n g w i t h h i s d o c t o r s . The 

t r i a l c o u r t e x p l i c i t l y found t h a t Gore's c r e d i b i l i t y had been 

impeached through h i s c o n v i c t i o n f o r " d o c t o r s hopping," h i s 

i n c o n s i s t e n t t e s t i m o n y , and h i s " p l a i n m i s r e p r e s e n t a t i o n s t o 

h i s t r e a t i n g p h y s i c i a n s . " Based on the r e c o r d b e f o r e us, we 

conclude t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s the t r i a l c o u r t ' s 

c o n c l u s i o n t h a t , a t the time of the a c c i d e n t , Gore s u f f e r e d 

from a p r e e x i s t i n g neck c o n d i t i o n t h a t o f t e n p r e v e n t e d him 

from b e i n g a b l e t o do h i s j o b f o r L a f a r g e . 

Gore contends t h a t the t r i a l c o u r t ' s f i n d i n g t h a t he was 

not permanently and t o t a l l y d i s a b l e d and had s u s t a i n e d a 

permanent p a r t i a l d i s a b i l i t y of o n l y 10% as a r e s u l t of the 

i n j u r i e s he r e c e i v e d i n the a c c i d e n t was not s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e . Gore a l s o a s s e r t s t h a t , i n r e a c h i n g i t s 

d e c i s i o n , the t r i a l c o u r t i g n o r e d u n d i s p u t e d e v i d e n c e , 

i n c l u d i n g the f a c t s t h a t he was awarded S o c i a l S e c u r i t y 

d i s a b i l i t y b e n e f i t s ; t h a t h i s t r e a t i n g p h y s i c i a n was of the 

o p i n i o n t h a t Gore c o u l d not work; t h a t , a t the time of t r i a l , 

he was p a r t i c i p a t i n g i n a pain-management program and was 

s t i l l t a k i n g p a i n m e d i c a t i o n s t h a t p r e v e n t e d him from d r i v i n g ; 
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and t h a t h i s d e p r e s s i o n had become worse. However, d i s a b i l i t y 

a l o n e does not prove c a u s a t i o n . McCutcheon v. Champion I n t ' l 

Corp., 623 So. 2d 742 ( A l a . C i v . App. 1993). 

N e i t h e r L a f a r g e nor the t r i a l c o u r t d i s p u t e d t h a t Gore i s 

unable t o work. L a f a r g e ' s p o s i t i o n throughout t h i s l i t i g a t i o n 

has been t h a t Gore's neck c o n d i t i o n p r e e x i s t e d the a c c i d e n t 

and t h a t , t h e r e f o r e , h i s i n a b i l i t y t o work now i s not the 

r e s u l t of t h a t a c c i d e n t . As our supreme c o u r t has s t a t e d , "an 

employer i s not the a b s o l u t e i n s u r e r of an employee's h e a l t h 

and s h o u l d bear o n l y the c o s t s of compensating employees f o r 

a c c i d e n t s t h a t a r i s e out of and i n the course of t h e i r 

employment." Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 262, 

265 ( A l a . 1996) ( f o o t n o t e o m i t t e d ) . Based on the a u t h o r i t y of 

P r o c t o r , s u p r a , and Wr i g h t , su p r a , the t r i a l c o u r t c o u l d have 

determined t h a t Gore's p r e e x i s t i n g c o n d i t i o n p r e v e n t e d Gore 

from b e i n g a b l e t o work and d e n i e d him any workers' 

compensation b e n e f i t s a t a l l . I n s t e a d , however, i t d e termined 

t h a t Gore had a 10% d i s a b i l i t y t h a t was a t t r i b u t a b l e t o the 

i n j u r i e s he s u s t a i n e d i n the a c c i d e n t . We note t h a t L a f a r g e 

d i d not c r o s s - a p p e a l t o c h a l l e n g e t h a t f i n d i n g . 

"The t r i a l c o u r t i s f r e e t o choose which e v i d e n c e i t 
b e l i e v e s , and when c o n f l i c t i n g e v i d e n c e i s 
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p r e s e n t e d , the f i n d i n g s of the t r i a l c o u r t , which 
has the duty t o r e s o l v e the c o n f l i c t s , are 
c o n c l u s i v e , i f s u p p o r t e d by the e v i d e n c e . A c u s t a r ,  
I n c . v. S t a p l e s , 598 So. 2d 943 ( A l a . C i v . App. 
1992); S e i f e r t v. H o u l d i t c h , 583 So. 2d 274 ( A l a . 
C i v . App. 1991) . The t r i a l c o u r t i s not bound by 
e x p e r t o p i n i o n s i n workers' compensation cases, even 
i f those o p i n i o n s are u n c o n t r o v e r t e d . The t r i a l 
c o u r t i s f r e e t o c o n s i d e r a l l of the e v i d e n c e , 'as 
w e l l as i t s own o b s e r v a t i o n s of the w i t n e s s e s . The 
t r i a l c o u r t may then i n t e r p r e t what i t has heard and 
observed, a c c o r d i n g t o i t s own b e s t judgment.' 
Gibson v. Southern Stone Co., 518 So. 2d 730, 731 
( A l a . C i v . App. 1987); see a l s o Armstrong v. Lewis  
& A s s o c i a t e s C o n s t r u c t i o n Co., 469 So. 2d 605 ( A l a . 
C i v . App. 1984) . I t i s the t r i a l c o u r t ' s duty t o 
determine the e x t e n t or p e rcentage of d i s a b i l i t y 
based on a l l the e v i d e n c e b e f o r e i t and i t s own 
o b s e r v a t i o n s . Genpak Corp. v. Gibson, 534 So. 2d 
312 ( A l a . C i v . App. 1988)." 

Reed v. James R. F i n c h e r Timber Co., 659 So. 2d 660, 663 ( A l a . 

C i v . App. 1995); see a l s o F o n t a i n e T r a i l e r Co. v. Hurt, 607 

So. 2d 265, 267 ( A l a . C i v . App. 1992) ("In d e t e r m i n i n g the 

e x t e n t of d i s a b i l i t y , i t i s the duty of the t r i a l c o u r t t o 

r e v i e w a l l the e v i d e n c e and t o make i t s own o b s e r v a t i o n s . " ) . 

As mentioned, i n i t s judgment, the t r i a l c o u r t e x p r e s s l y 

found t h a t Gore had f a i l e d t o prove t h a t he was permanently 

and t o t a l l y d i s a b l e d as a r e s u l t of i n j u r i e s he r e c e i v e d i n 

the a c c i d e n t . The t r i a l c o u r t found t h a t Gore's t e s t i m o n y had 

been impeached, and i t o b v i o u s l y d i d not b e l i e v e Gore's 

a s s e r t i o n t h a t he had not had problems w i t h h i s neck b e f o r e 
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the a c c i d e n t . The t r i a l c o u r t a l s o found t h a t Dr. Maher's 

d e t e r m i n a t i o n t h a t Gore had a 20% impairment t o the body as a 

whole encompassed i n j u r i e s s u f f e r e d throughout Gore's l i f e , 

i . e . , i t i n c l u d e d i n j u r i e s o t h e r than those Gore had s u s t a i n e d 

i n the a c c i d e n t . Gore a l s o s u f f e r e d from d e g e n e r a t i v e and 

c o n g e n i t a l a i l m e n t s i n h i s neck, and he had an " e x c e s s i v e " 

number of absences from work based on c o m p l a i n t s t h a t he was 

unable t o work because of neck, back, and s h o u l d e r p a i n . 

B e f o r e the a c c i d e n t , Gore had a h i s t o r y of use of n a r c o t i c 

p a i n r e l i e v e r s , and, i n f a c t , he was t a k i n g n a r c o t i c p a i n 

r e l i e v e r s i n the days l e a d i n g up t o the a c c i d e n t . Dr. Maher 

t e s t i f i e d t h a t , when he f i r s t saw him, Gore had a r t h r i t i s a t 

almost e v e r y l e v e l of h i s s p i n e , and t h a t i t was worst i n h i s 

neck. " S t a n d i n g a l o n e , " the t r i a l c o u r t found, the i n j u r i e s 

s u s t a i n e d i n the a c c i d e n t were "not the cause" of Gore's 

i n a b i l i t y t o work. N o n e t h e l e s s , the t r i a l c o u r t found t h a t 

the a c c i d e n t r e s u l t e d i n a permanent p a r t i a l d i s a b i l i t y of 

10%. 

Based on the r e c o r d b e f o r e us, we conclude t h a t 

s u b s t a n t i a l e v i d e n c e s u p p o r t s the t r i a l c o u r t ' s f i n d i n g t h a t 

the i n j u r i e s Gore s u f f e r e d i n the a c c i d e n t d i d not render him 
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permanently and t o t a l l y d i s a b l e d . Because L a f a r g e d i d not 

c h a l l e n g e t h a t f i n d i n g , we conclude t h a t the 10% permanent-

p a r t i a l - d i s a b i l i t y r a t i n g i s due t o be a f f i r m e d . 

F i n a l l y , Gore contends t h a t the f i n a l judgment i s 

" d e f e c t i v e , " and t h e r e f o r e , he says, t h i s case must be 

remanded. S p e c i f i c a l l y , he argues t h a t , because he never 

r e t u r n e d t o work, the t r i a l c o u r t was r e q u i r e d t o determine 

h i s l o s s of a b i l i t y t o e a r n . Gore c i t e s Lipscomb v. C i t y of  

Gadsden, 794 So. 2d 395 ( A l a . C i v . App. 2000), i n s u p p o r t of 

h i s c o n t e n t i o n . 

In Lipscomb, the case r e l i e d on by Gore, t h i s c o u r t 

quoted Washington v. Tyson Foods, I n c . , 659 So. 2d 670, 670-71 

( A l a . C i v . App. 1995): 

" ' T h i s c o u r t has p r e v i o u s l y h e l d t h a t , 
i n o r d e r t o award workmen's compensation 
b e n e f i t s , a t r i a l c o u r t must determine t h a t 
the employee has s u f f e r e d a l o s s of a b i l i t y  
t o earn as a r e s u l t of an o n - t h e - j o b i n j u r y 
and t h a t the percentage of b o d i l y 
impairment cannot be the b a s i s f o r awarding 
compensation.'" 

(794 So. 2d a t 398.) 

Furthermore § 2 5 - 5 - 5 7 ( a ) ( 3 ) g . , A l a . Code 1975, p r o v i d e s 

t h a t f o r a l l cases i n v o l v i n g permanent p a r t i a l d i s a b i l i t i e s 

t h a t are not scheduled-member i n j u r i e s , "compensation s h a l l be 
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66 2/3 p e r c e n t of the d i f f e r e n c e between the average weekly 

e a r n i n g s of the worker a t the time of the i n j u r y and the 

average weekly e a r n i n g s he or she i s a b l e t o earn i n h i s or 

her p a r t i a l l y d i s a b l e d c o n d i t i o n (Emphasis added.) 

Here, Gore's i n j u r y f a l l s o u t s i d e of the s c h e d u l e . 

T h e r e f o r e , we r e v e r s e the judgment of the t r i a l c o u r t and 

remand the cause f o r a d e t e r m i n a t i o n of whether Gore has 

s u f f e r e d any l o s s of a b i l i t y t o earn as a r e s u l t of the 

i n j u r y he s u s t a i n e d i n the a c c i d e n t . R e g a r d i n g the 

d e t e r m i n a t i o n of compensation based on the employee's l o s s of 

a b i l i t y t o e a r n , Judge T e r r y Moore has w r i t t e n : 

" O b v i o u s l y , i f the employee can p e r f o r m the f u l l 
range of work as b e f o r e the i n j u r y , the employee may 
c o n t i n u e t o earn the same amount of wages w i t h no 
l o s s of e a r n i n g c a p a c i t y . L i k e w i s e , i f the employee 
i s r e s t r i c t e d from p e r f o r m i n g p h y s i c a l or mental 
f u n c t i o n s which the employee would never use f o r 
p r o f i t anyway, the c o u r t would be j u s t i f i e d i n 
d e nying compensation f o r l o s s of e a r n i n g c a p a c i t y . 
For example, a bookkeeper who has l o s t the a b i l i t y 
t o l i f t heavy weights s h o u l d s t i l l be a b l e t o 
p e r f o r m the e s s e n t i a l f u n c t i o n s of bookkeeping 
w i t h o u t l o s s of wages, w h i l e t h a t same r e s t r i c t i o n 
may d e v a s t a t e a c o n s t r u c t i o n worker or manual 
l a b o r e r . Thus, i t i s e s s e n t i a l t h a t the c o u r t 
i s o l a t e the i n j u r e d employee's p r e - i n j u r y e a r n i n g 
a b i l i t y b e f o r e making a d e t e r m i n a t i o n of the e f f e c t 
of the i n j u r y on t h a t e a r n i n g c a p a c i t y . " 

1 T e r r y A. Moore, Alabama Workers' Compensation § 13:22 (1998) 

( f o o t n o t e o m i t t e d ) . 
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AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

P i t t m a n and Donaldson, J J . , concur. 

Thomas and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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