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PITTMAN, Judge. 

Wendy Graham E z e l l ("the mother") appeals from a judgment 

of the Choctaw C i r c u i t C o u r t , h o l d i n g her i n contempt f o r her 

w i l l f u l f a i l u r e and r e f u s a l t o abide by the p r e v i o u s o r d e r s of 

the c o u r t c o n c e r n i n g v i s i t a t i o n by C h r i s t o p h e r Graham ("the 
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f a t h e r " ) w i t h the p a r t i e s ' minor s o n ; s e n t e n c i n g her t o f i v e 

days i n j a i l ; and suspending the sentence c o n d i t i o n e d upon her 

f u t u r e compliance w i t h the v i s i t a t i o n s c h e d u l e . We r e v e r s e . 

F a c t u a l and P r o c e d u r a l Background 

The p a r t i e s were d i v o r c e d i n 2002; the mother was awarded 

s o l e p h y s i c a l c u s t o d y of the p a r t i e s ' f o u r - y e a r - o l d son, and 

the f a t h e r was g r a n t e d v i s i t a t i o n r i g h t s . In 2006, the son 

i n d i c a t e d t h a t he d i d not want t o v i s i t w i t h , or t o r e c e i v e 

t e l e p h o n e c a l l s from, the f a t h e r . I n i t i a l l y , the mother 

co m p e l l e d the son t o v i s i t w i t h the f a t h e r . L a t e r , however, 

a f t e r the son had d i s p l a y e d p h y s i c a l symptoms — headaches, 

stomach aches, nausea, n i g h t sweats, ni g h t m a r e s , and d e c r e a s e d 

a p p e t i t e — e v e r y time a v i s i t a t i o n event approached, the 

mother took the son t o be e v a l u a t e d by Dr. R i t a Lum, a board-

c e r t i f i e d c h i l d and a d o l e s c e n t p s y c h i a t r i s t . 

Dr. Lum d i a g n o s e d the son as s u f f e r i n g from a g e n e r a l i z e d 

a n x i e t y d i s o r d e r , as w e l l as major d e p r e s s i o n , o p p o s i t i o n a l -

d e f i a n t d i s o r d e r , and p o s s i b l e a t t e n t i o n - d e f i c i t d i s o r d e r . 

She p r e s c r i b e d m e d i c a t i o n — a r i p i p r a z o l e and e s c i t a l o p r a m 

o x a l a t e — and recommended c o u n s e l i n g f o r the son. Jean 

M e r r e l l , a b o a r d - c e r t i f i e d c l i n i c a l c o u n s e l o r and 
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p s y c h o t h e r a p i s t , has been the son's c o u n s e l o r s i n c e 2006. Her 

o f f i c e notes r e f l e c t t h a t the son had e x p r e s s e d a d e s i r e not 

t o v i s i t the f a t h e r a f t e r the f a t h e r ' s r e m a r r i a g e and the 

b i r t h of a daughter t o the f a t h e r and stepmother. M e r r e l l met 

w i t h both p a r e n t s t o d i s c u s s v i s i t a t i o n i s s u e s . She 

recommended t h a t the son not be f o r c e d t o v i s i t w i t h the 

f a t h e r , but t h a t v i s i t a t i o n be g r a d u a l l y and i n c r e m e n t a l l y 

resumed on a "slow-paced s c h e d u l e of r e l a t i o n s h i p b u i l d i n g " 

between the f a t h e r and the son. 

In May 2010, the f a t h e r f i l e d a p e t i t i o n s e e k i n g a 

f i n d i n g of contempt as t o the mother, a l l e g i n g t h a t she had 

f a i l e d t o a l l o w him t o e x e r c i s e the v i s i t a t i o n r i g h t s s e t out 

i n the p a r t i e s ' d i v o r c e judgment. In November 2010, the 

f a t h e r f i l e d a motion f o r an emergency h e a r i n g c o n c e r n i n g 

v i s i t a t i o n , a l l e g i n g t h a t he had seen the son f o r a p o r t i o n of 

o n l y 11 days i n 2010. F o l l o w i n g s e v e r a l c o n t i n u a n c e s , the 

t r i a l c o u r t conducted a h e a r i n g on August 10, 2011. On August 

25, 2011, the t r i a l c o u r t e n t e r e d an o r d e r r e q u i r i n g t h a t the 

f a t h e r have v i s i t a t i o n b e g i n n i n g on August 27, 2011, from 9:00 

a.m. t o 10:30 a.m. i n a p u b l i c park; t h a t the v i s i t a t i o n be 

f a c i l i t a t e d and s u p e r v i s e d by s o c i a l worker V i c k i e Hearn; and, 

3 



2120072 

t h e r e a f t e r , t h a t v i s i t a t i o n o c cur on a l t e r n a t i n g weekends 

b e g i n n i n g a t 9:00 a.m. and l a s t i n g as l o n g as Hearn determined 

was a p p r o p r i a t e and b e n e f i c i a l t o the son. F o l l o w i n g the 

e n t r y of the August 25, 2011, o r d e r , the f a t h e r had t h r e e 

b r i e f v i s i t s w i t h the son, two of which were c u t s h o r t by the 

son, who s t a t e d t h a t he was not f e e l i n g w e l l or t h a t he wanted 

t o see a movie w i t h h i s f r i e n d s . The f a t h e r c o n t a c t e d Hearn 

i n an e f f o r t t o arrange more v i s i t s ; Hearn c o n t a c t e d the 

mother, but she was u n s u c c e s s f u l i n s e t t i n g up a d d i t i o n a l 

v i s i t a t i o n . 

On October 21, 2011, the f a t h e r f i l e d another contempt 

p e t i t i o n , a l l e g i n g t h a t the mother had f a i l e d t o abide by the 

t r i a l c o u r t ' s August 25, 2011, o r d e r . On December 7, 2011, 

the f a t h e r moved f o r an emergency o r d e r c o n c e r n i n g C h r i s t m a s 

h o l i d a y v i s i t a t i o n . F o l l o w i n g a t e l e p h o n e c o n f e r e n c e w i t h the 

p a r t i e s , the t r i a l c o u r t o r d e r e d t h a t the f a t h e r have 

v i s i t a t i o n on December 26, 2011. The t r i a l of the f a t h e r ' s 

contempt p e t i t i o n s was s e t , and c o n t i n u e d , s e v e r a l t i m e s . In 

s e t t i n g the case f o r t r i a l on September 5, 2012, the t r i a l 

c o u r t o r d e r e d t h a t the f a t h e r have v i s i t a t i o n on J u l y 28 and 
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August 12, 2012, and t e l e p h o n e c o n t a c t w i t h the son t w i c e per 

week. 

At t r i a l , 4 w i t n e s s e s — the f a t h e r , the mother, the son, 

who was then 13 years o l d , and Hearn — t e s t i f i e d . The t r i a l 

c o u r t a l s o r e c e i v e d the d e p o s i t i o n t e s t i m o n y of Dr. Lum and 

M e r r e l l . The f a t h e r s t a t e d t h a t he had f i l e d the contempt 

p e t i t i o n i n May 2010 because, i n the years f o l l o w i n g the 

p a r t i e s ' d i v o r c e , h i s v i s i t s w i t h the son had grown s h o r t e r 

and f a r t h e r a p a r t ; sometimes, he s a i d , he had not seen the son 

f o r months a t a tim e . The f a t h e r t e s t i f i e d t h a t , even a f t e r 

the e n t r y of the t r i a l c o u r t ' s August 25, 2011, o r d e r 

e s t a b l i s h i n g a r e v i s e d v i s i t a t i o n s c h e d u l e , he had not been 

a b l e t o see the son between December 26, 2011, and J u l y 28, 

2012. When the f a t h e r was q u e s t i o n e d about what a c t i o n s the 

mother had t a k e n t h a t i n d i c a t e d her w i l l f u l f a i l u r e t o abide 

by p r e v i o u s v i s i t a t i o n o r d e r s , the f a t h e r r e p e a t e d the 

c o n c l u s o r y a l l e g a t i o n s c o n t a i n e d i n h i s p e t i t i o n s , s t a t i n g , 

f o r example, t h a t the mother "would not l e t [him] have h i s son 

when she was supposed t o " or t h a t the mother "would not a l l o w 

[him] t o p i c k up [the] son and have v i s i t a t i o n w i t h him." 
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The f a t h e r m a i n t a i n e d t h a t he was p r e p a r e d t o conduct h i s 

v i s i t s i n a manner t h a t would f u r t h e r the b e s t i n t e r e s t s of 

the son. He acknowledged t h a t the son's a n x i e t y problems had 

e x i s t e d s i n c e the son was seven years o l d , and he agreed t h a t , 

because of the a n x i e t y problems, the son s h o u l d not be f o r c e d 

t o v i s i t him. The son t e s t i f i e d t h a t he d i d not want t o v i s i t 

the f a t h e r because, he s a i d , he "gets s i c k " when he v i s i t s . 

He t e s t i f i e d t h a t the mother had not p r e v e n t e d him from 

v i s i t i n g the f a t h e r . 

The mother t e s t i f i e d t h a t she had never f a i l e d or r e f u s e d 

t o l e t the son v i s i t the f a t h e r . D u r i n g times when she had 

c o m p e l l e d the son t o v i s i t w i t h the f a t h e r , the son had become 

s i c k w i t h v o m i t i n g , d i a r r h e a , and n i g h t sweats. The mother 

s t a t e d t h a t she was not w i l l i n g t o p u n i s h the son i n o r d e r t o 

make him v i s i t the f a t h e r , b u t, she s a i d , she would c o o p e r a t e , 

w i t h i n the l i m i t a t i o n s of the recommendations made by Dr. Lum 

and M e r r e l l , i n o r d e r t o r e e s t a b l i s h the son's r e l a t i o n s h i p 

w i t h the f a t h e r . 

Dr. Lum t e s t i f i e d t h a t she had no i n f o r m a t i o n i n d i c a t i n g 

t h a t the mother was the source or cause of the son's 

u n w i l l i n g n e s s t o v i s i t w i t h the f a t h e r . To the c o n t r a r y , Dr. 
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Lum s a i d , the mother had encouraged the son t o v i s i t the 

f a t h e r and had s t a t e d t h a t her l i f e would be e a s i e r i f the son 

would v i s i t w i t h the f a t h e r . Dr. Lum r e i t e r a t e d her 

recommendation t h a t the son not be f o r c e d t o v i s i t the f a t h e r 

a g a i n s t h i s w i l l . N e v e r t h e l e s s , she o p i n e d t h a t , because the 

son's a n x i e t y appeared t o be t r i g g e r e d by v i s i t s w i t h the 

f a t h e r , the son would not be a b l e t o v i s i t the f a t h e r w i t h o u t 

b o t h m e d i c a t i o n and t h e r a p y . She s t a t e d t h a t the son, w i t h 

the mother's a p p r o v a l , had r e c e n t l y d e c i d e d t o d i s c o n t i n u e the 

p s y c h o t r o p i c drugs t h a t had been p r e s c r i b e d f o r him. The 

f a t h e r s t a t e d t h a t he had been unaware of any s p e c i f i c i s s u e s 

c o n c e r n i n g the son's m e d i c a t i o n s but t h a t he p r e f e r r e d t h a t 

the son not take drugs as s t r o n g as those t h a t had been 

p r e s c r i b e d by Dr. Lum. 

M e r r e l l s t a t e d t h a t d u r i n g the p e r i o d between October 1 

and December 26, 2011, when the son had not v i s i t e d the 

f a t h e r , the son had been more s o c i a b l e ; h i s mood had l e v e l e d 

o f f ; and he had not e x p e r i e n c e d n i g h t t e r r o r s . M e r r e l l agreed 

w i t h Dr. Lum t h a t the son s h o u l d not be f o r c e d t o v i s i t w i t h 

the f a t h e r and t h a t the mother had not caused the son's 

r e l u c t a n c e t o v i s i t . She s t a t e d : " I want t o make i t v e r y 
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c l e a r t h a t the problem i s i n s i d e of [the s o n ] . [ I ] t ' s not t h i s 

man or t h i s woman. Okay? I r e a l l y want — I u n d e r s t a n d t h a t 

somehow has g o t t e n confused. T h i s i s [the son's] 

b i o c h e m i s t r y , okay, and t h a t i s why m e d i c a t i o n i s needed as 

w e l l as the c o u n s e l i n g . " On c r o s s - e x a m i n a t i o n M e r r e l l 

c o n f i r m e d t h a t she had d i r e c t l y asked the son why he d i d not 

want t o v i s i t the f a t h e r . To her q u e s t i o n , the son had 

r e p l i e d , "Because I get s i c k . " 

On September 28, 2012, the t r i a l c o u r t e n t e r e d a judgment 

t h a t s t a t e s , i n p e r t i n e n t p a r t : 

"2. The c o u r t f i n d s from the e v i d e n c e and 
t e s t i m o n y t h a t [the mother] has w i l l f u l l y f a i l e d and 
r e f u s e d t o a l l o w [the f a t h e r ] t o e x e r c i s e h i s c o u r t -
o r d e r e d v i s i t a t i o n w i t h h i s minor son ... as o r d e r e d 
i n the d i v o r c e [judgment] of May 22, 2002, and the 
c o u r t o r d e r of August 25, 2011. The c o u r t does not 
f i n d a j u s t i f i a b l e reason f o r the a c t i o n s of [the 
mother]. 

"3. The [mother] i s hereby h e l d i n contempt of 
c o u r t f o r her r e f u s a l t o a b i d e by the p r e v i o u s 
o r d e r s of t h i s c o u r t c o n c e r n i n g v i s i t a t i o n by the 
[ f a t h e r ] w i t h h i s minor son. 

"4. As a r e s u l t of her contempt, the [mother] i s 
hereby o r d e r e d t o s e r v e f i v e days and f i v e n i g h t s i n 
the Choctaw County J a i l f o r her contempt of c o u r t . 

"5. The sentence i s hereby suspended, 
c o n d i t i o n e d upon the [mother's] complying w i t h the 
r e m a i n i n g p r o v i s i o n s of t h i s o r d e r c o n c e r n i n g 
v i s i t a t i o n by the [ f a t h e r ] w i t h the minor c h i l d . In 
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the event the [ f a t h e r ] does not r e c e i v e a l l 
v i s i t a t i o n w i t h the minor c h i l d as o r d e r e d 
h e r e i n a f t e r , a w r i t f o r the a r r e s t of the [mother] 
s h a l l be i s s u e d w i t h o u t any a d d i t i o n a l h e a r i n g and 
she s h a l l be r e q u i r e d t o s e r v e the e n t i r e f i v e day 
sentence as s t a t e d i n p aragraph f o u r . " 

The judgment f u r t h e r s e t out a v i s i t a t i o n s c h e d u l e f o r 

the f a t h e r , d i r e c t e d t h a t v i s i t a t i o n be f a c i l i t a t e d and 

s u p e r v i s e d by Hearn, o r d e r e d t h a t Hearn be compensated a t the 

r a t e of $25 per hour, and r e q u i r e d the mother t o pay a l l c o s t s 

a s s o c i a t e d w i t h Hearn's s u p e r v i s i o n u n t i l December 31, 2012, 

a f t e r which the p a r t i e s would share the c o s t . F i n a l l y , the 

t r i a l c o u r t s e t Monday, March 11, 2013, " f o r a r e v i e w of the 

v i s i t a t i o n s c h e d u l e and t o determine what changes are t o be 

made t o the ... s c h e d u l e . " 

On October 22, 2012, the mother f i l e d a n o t i c e of a p p e a l . 

On October 23, 2012, the t r i a l c o u r t i s s u e d a w r i t of a r r e s t 

f o r the mother f o r an a l l e g e d v i o l a t i o n of the September 28, 

2012, judgment. T h i s c o u r t s t a y e d e x e c u t i o n of the w r i t of 

a r r e s t on October 26, 2012. 

S t a n d a r d of Review 

"[T]he s t a n d a r d of r e v i e w i n an a p p e a l from an 
a d j u d i c a t i o n of c r i m i n a l contempt o c c u r r i n g i n a 
c i v i l case i s whether the o f f e n s e , i . e . , the 
contempt, was p r o v ed beyond a r e a s o n a b l e doubt. 
H i c k s v. F e i o c k , 485 U.S. 624, 108 S. Ct. 1423, 99 
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L. Ed. 2d 721 (1988); Combs v. Ryan's C o a l Co., 785 
F.2d 970 (11th C i r . 1986); and U n i t e d S t a t e s v.  
Turner, 812 F.2d 1552 (11th C i r . 1987). ... In 
Turner, the C o u r t , i n d i s c u s s i n g the s t a n d a r d of 
r e v i e w i n a c r i m i n a l - c o n t e m p t case, s a i d : 

"'The e s s e n t i a l elements of the 
c r i m i n a l contempt f o r which punishment has 
been imposed on [the defendant] are t h a t 
the c o u r t e n t e r e d a l a w f u l o r d e r of 
r e a s o n a b l e s p e c i f i c i t y , [the defendant] 
v i o l a t e d i t , and the v i o l a t i o n was w i l f u l . 
G u i l t may be determined and punishment 
imposed o n l y i f each of these elements has 
been proved beyond a r e a s o n a b l e doubt.' 

"Turner, 812 F.2d a t 1563. The Turner c o u r t a l s o 
s t a t e d , q u o t i n g Gordon v. U n i t e d S t a t e s , 438 F.2d 
858, 868 n. 30 (5th C i r . 1971): 

"'"The t e s t i s whether the e v i d e n c e i s 
s u f f i c i e n t t o j u s t i f y the t r i a l judge, as 
t r i e r of the f a c t s , i n c o n c l u d i n g beyond a 
r e a s o n a b l e doubt t h a t the defendant was 
g u i l t y , and t h a t such e v i d e n c e i s 
i n c o n s i s t e n t w i t h any r e a s o n a b l e h y p o t h e s i s 
of h i s innocence. Such i s the s u b s t a n t i a l 
e v i d e n c e t e s t . " ' 

"Turner, 812 F.2d a t 1563." 

Ex p a r t e Ferguson, 819 So. 2d 626, 629 ( A l a . 2001). 

D i s c u s s i o n 

B e f o r e p r o c e e d i n g t o the mother's arguments, we address 

the f a t h e r ' s c o n t e n t i o n t h a t we must d i s m i s s the a p p e a l as 

h a v i n g been taken from a n o n f i n a l o r d e r because the September 

28, 2012, judgment s e t the m a t t e r f o r f u r t h e r r e v i e w of the 
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v i s i t a t i o n s c h e d u l e . We d i s a g r e e . The September 28, 2012, 

judgment i s a p p e a l a b l e by v i r t u e of i t s b e i n g an a d j u d i c a t i o n 

of c r i m i n a l contempt. See Rule 70A(g), A l a . R. C i v . P. 

The mother argues t h a t the t r i a l c o u r t was not p r e s e n t e d 

w i t h e v i d e n c e i n d i c a t i n g , beyond a r e a s o n a b l e doubt, t h a t she 

had w i l l f u l l y f a i l e d and r e f u s e d t o a l l o w the f a t h e r t o 

e x e r c i s e v i s i t a t i o n w i t h the son. We agree. 

T h i s c o u r t was p r e s e n t e d w i t h s i m i l a r f a c t s i n S h e l l h o u s e  

v. B e n t l e y , 690 So. 2d 401 ( A l a . C i v . App. 1997) . There, the 

p a r t i e s ' 1 5 - y e a r - o l d daughter, who had not had a good 

r e l a t i o n s h i p w i t h her mother d u r i n g the p a r t i e s ' m a r r i a g e , 

r e f u s e d t o v i s i t w i t h the mother a f t e r the p a r t i e s ' d i v o r c e . 

The f a t h e r , the c h i l d ' s c u s t o d i a n , had t r a n s p o r t e d the 

daughter t o meet the mother a t the time and p l a c e a p p o i n t e d 

f o r v i s i t a t i o n exchanges, but the daughter had r e f u s e d t o 

l e a v e the f a t h e r ' s v e h i c l e w i t h o u t p h y s i c a l f o r c e . The t r i a l 

c o u r t h e l d the f a t h e r i n contempt f o r " ' w i l l f u l l y and 

i n t e n t i o n a l l y i n t e r f e r i n g ' " w i t h v i s i t a t i o n between the mother 

and the daughter. 690 So. 2d a t 402. T h i s c o u r t r e v e r s e d , 

h o l d i n g t h a t " [ t ] h e r e was no e v i d e n c e t o i n d i c a t e t h a t the 

f a t h e r ha[d] w i l l f u l l y or i n t e n t i o n a l l y i n t e r f e r e d w i t h the 
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v i s i t a t i o n s c h e d u l e . " 690 So. 2d a t 403. The c o u r t f u r t h e r 

s t a t e d : 

"We note the c o u r t ' s concern t o e s t a b l i s h a 
r e l a t i o n s h i p between the daughter and mother; 
however, the c o u r t must c o n s i d e r the b e s t i n t e r e s t s 
and w e l f a r e of the c h i l d , as w e l l as the c h i l d ' s 
m a t u r i t y and age. C l a r k v. B l a c k w e l l , 624 So. 2d 
610 ( A l a . C i v . App. 1993); French v. L y f o r d , 636 So. 
2d 437 ( A l a . C i v . App. 1994) . The N o r t h C a r o l i n a 
C ourt of Appeals has d e a l t w i t h a problem s i m i l a r t o 
the one we have here; i n M i n t z v. M i n t z , 64 N.C. 
App. 338, 307 S.E.2d 391 (1983), t h a t c o u r t h e l d 
t h a t i t v i o l a t e d the c u s t o d i a l p a r e n t ' s due p r o c e s s 
r i g h t s t o f i n d t h a t p a r e n t i n contempt f o r the 
c h i l d ' s r e f u s a l t o v i s i t the n o n c u s t o d i a l p a r e n t . 
That c o u r t a l s o s t a t e d t h a t , based on the c h i l d ' s 
age and m a t u r i t y , a c o u r t c o u l d c o n s i d e r the c h i l d ' s 
w i l l i n g n e s s or u n w i l l i n g n e s s t o v i s i t i n d e t e r m i n i n g 
the b e s t i n t e r e s t s and w e l f a r e of the c h i l d . " 

690 So. 2d a t 403-04. I n H a g l e r v. H a g l e r , 460 So. 2d 187 

(A l a . C i v . App. 1984), t h i s c o u r t s t a t e d : 

"There are c i r c u m s t a n c e s where i t i s r e a s o n a b l e , 
e q u i t a b l e and t o the b e s t i n t e r e s t of c h i l d r e n t h a t 
they not be r e q u i r e d t o v i s i t w i t h a n o n - c u s t o d i a l 
p a r e n t because of t h e i r u n w i l l i n g n e s s or f e a r t o do 
so. Such a d e t e r m i n a t i o n c o u l d be made by a t r i a l 
c o u r t i n a case where the ev i d e n c e r e a s o n a b l y 
s a t i s f i e d t h a t c o u r t t h a t i t was not i n the b e s t 
i n t e r e s t of c h i l d r e n t o be made t o v i s i t w i t h a 
n o n - c u s t o d i a l p a r e n t where they were so u n w i l l i n g t o 
v i s i t t h a t p a r e n t t h a t adverse p s y c h o l o g i c a l damage 
would r e s u l t and t h a t no good would r e s u l t from 
f o r c e d v i s i t a t i o n . However, such a case i s r a r e and 
the e x c e p t i o n , f o r i t i s an extreme d e c i s i o n t h a t 
r e s t r i c t s an o t h e r w i s e r e l a t i v e l y q u a l i f i e d p a r e n t 
from v i s i t i n g h i s or her c h i l d 
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"On the o t h e r hand, r e g a r d l e s s of a c h i l d ' s 
f e a r s and w i s h e s , a t r i a l c o u r t may, and n o r m a l l y 
s h o u l d , r e q u i r e v i s i t a t i o n even i f i t i s f o r c e d upon 
a c h i l d , f o r the d e s i r e s of a c h i l d might be g i v e n 
a b s o l u t e l y no credence i n v i s i t a t i o n l i t i g a t i o n when 
the t r i a l c o u r t i s r e a s o n a b l y s a t i s f i e d from the 
evi d e n c e t h a t a c h i l d i s merely p a r r o t i n g the wishes 
of the c u s t o d i a l p a r e n t , or t h a t the c h i l d i s too 
immature t o form a c o n s i d e r e d o p i n i o n , or where the 
c h i l d e x p r e s s e s f e a r s or u n w i l l i n g n e s s t o v i s i t 
w i t h o u t any r e a s o n a b l e b a s i s or f o u n d a t i o n . " 

460 So. 2d a t 189. See a l s o C l a r k v. B l a c k w e l l , 624 So. 2d 

610, 612 ( A l a . C i v . App. 1993) ( f o l l o w i n g the g e n e r a l r u l e of 

r e q u i r e d , or even f o r c e d , v i s i t a t i o n when t h e r e was 

c o n f l i c t i n g e v i d e n c e " r e g a r d i n g the f a t h e r ' s f i t n e s s t o 

c o n t i n u e t o have v i s i t a t i o n r i g h t s " ) . Cf. S h i r e s v. S h i r e s , 

494 So. 2d 102, 103 ( A l a . C i v . App. 1986) ( d e p a r t i n g from the 

g e n e r a l r u l e of r e q u i r e d , or even f o r c e d , v i s i t a t i o n ; 

a f f i r m i n g a t r i a l c o u r t ' s judgment denying a f a t h e r ' s p o s t -

d i v o r c e r e q u e s t f o r v i s i t a t i o n w i t h h i s 1 8 - y e a r - o l d son; and 

s t a t i n g t h a t , " g i v e n the c h i l d ' s advanced age ... and 

p e r s i s t e n t r e l u c t a n c e t o v i s i t w i t h h i s f a t h e r , " the t r i a l 

c o u r t c o u l d p r o p e r l y have found " t h a t t o f o r c e the c h i l d t o 

v i s i t would not be i n the c h i l d ' s b e s t i n t e r e s t " ) . 

The p r e s e n t case p r e s e n t s one of those e x c e p t i o n a l 

c i r c u m s t a n c e s i n which i t i s not i n the b e s t i n t e r e s t s of the 
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c h i l d t o be f o r c e d t o v i s i t the n o n c u s t o d i a l p a r e n t because 

the c h i l d ' s u n w i l l i n g n e s s stems from an a n x i e t y d i s o r d e r and 

f o r c e d v i s i t a t i o n c o u l d cause "adverse p s y c h o l o g i c a l damage." 

H a g l e r , 460 So. 2d a t 189. A c c o r d i n g t o the u n c o n t r o v e r t e d 

t e s t i m o n y of the e x p e r t w i t n e s s e s , Dr. Lum and M e r r e l l , the 

e x i s t e n c e of the son's a n x i e t y d i s o r d e r i n d i c a t e s t h a t he 

s h o u l d not be f o r c e d t o v i s i t w i t h the f a t h e r b e f o r e he i s 

" a b l e " t o do so. Dr. Lum e x p r e s s l y s t a t e d t h a t the son would 

not be " a b l e " t o v i s i t w i t h the f a t h e r w i t h o u t both m e d i c a t i o n 

and t h e r a p y ; she a l s o s t a t e d t h a t the son had d i s c o n t i n u e d 

u s i n g the m e d i c a t i o n s t h a t Dr. Lum had p r e s c r i b e d f o r him. 

Even the f a t h e r acknowledged t h a t the son had l o n g e x p e r i e n c e d 

a n x i e t y problems and a d m i t t e d t h a t the son s h o u l d not be 

f o r c e d t o v i s i t him. 

The p r e s e n t case does not f i t w i t h i n the g e n e r a l , 

r e q u i r e d - v i s i t a t i o n r u l e t o which the H a g l e r c o u r t a l l u d e d 

because t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t the son i s 

"merely p a r r o t i n g the wishes of the [mother], or t h a t the 

[son] i s too immature t o form a c o n s i d e r e d o p i n i o n , or [ t h a t 

the son has expressed] f e a r s or u n w i l l i n g n e s s t o v i s i t w i t h o u t 

any r e a s o n a b l e b a s i s or f o u n d a t i o n . " H a g l e r , 460 So. 2d a t 
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189. The e x p e r t t e s t i m o n y i n d i c a t e s t h a t the son's a n x i e t y 

i s e n t i r e l y b i o c h e m i c a l , has been caused by a mental d i s o r d e r , 

and, t h e r e f o r e , has a r e c o g n i z e d , i f not a r e a s o n a b l e , b a s i s 

or f o u n d a t i o n . 

At t r i a l , the f a t h e r p r e s e n t e d no e v i d e n c e i n d i c a t i n g 

t h a t the son's v i s i t a t i o n - i n d u c e d a n x i e t y had been caused or 

m a n i p u l a t e d by the mother. On a p p e a l , he does not argue t h a t 

the mother's a c t i o n s had brought about the son's u n w i l l i n g n e s s 

t o v i s i t him. Cf. H.H.J. v. K.T.J., [Ms. 2110583, December 

14, 2012] So. 3d ( A l a . C i v . App. 2012) ( a r g u i n g t h a t 

the c h i l d had been m a n i p u l a t e d by the mother and t h a t the 

c h i l d ' s r e l u c t a n c e t o v i s i t was u n r e a s o n a b l e ) . In h i s 

a p p e l l a t e b r i e f , however, the f a t h e r r e f e r s t o a r e p o r t of the 

g u a r d i a n ad l i t e m t h a t s t a t e s , i n p e r t i n e n t p a r t : 

"As [ g u a r d i a n ad l i t e m ] , I b e l i e v e t h a t i t i s i n the 
b e s t i n t e r e s t s of my c l i e n t t o have v i s i t a t i o n w i t h 
h i s f a t h e r . [The son] t e l l s me t h a t he d e a r l y l o v e s 
h i s f a t h e r and r e a l l y cannot g i v e me a reason why he 
doesn't want t o v i s i t . I have a s n e a k i n g s u s p i c i o n  
t h a t [the] mother i s i n c u b a t i n g and e x a c e r b a t i n g the  
problems t h a t [the son] i s h a v i n g . " 

(Emphasis added.) The g u a r d i a n ad l i t e m ' s r e p o r t , d a t e d 

September 5, 2012, c o n t a i n s no c e r t i f i c a t e of s e r v i c e . The 

S t a t e J u d i c i a l I n f o r m a t i o n System ("SJIS") c a s e - a c t i o n summary 
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does not i n d i c a t e t h a t the r e p o r t was ever f i l e d i n the t r i a l 

c o u r t . In her a p p e l l a t e b r i e f , the mother a s s e r t s t h a t the 

r e p o r t was s u b m i t t e d t o the t r i a l c o u r t a f t e r the t r i a l and 

b e f o r e the h e a r i n g on her postjudgment motion, b u t, she says, 

she had been unaware of the e x i s t e n c e of the r e p o r t a t the 

time of t h a t h e a r i n g . The t r i a l c o u r t ' s judgment does not 

r e f e r t o or e x p l i c i t l y r e l y upon the r e p o r t , and i t i s c l e a r 

t h a t any such r e l i a n c e would have been unwarranted because the 

g u a r d i a n ad l i t e m ' s " s n e a k i n g s u s p i c i o n " i s not e v i d e n c e and 

the p a r t i e s had no o p p o r t u n i t y t o c o n t e s t the g u a r d i a n ad 

l i t e m ' s c o n c l u s i o n s i n open c o u r t . See Ex p a r t e R.D.N., 918 

So. 2d 100 ( A l a . 2005) ( q u o t i n g Ex p a r t e B e r r y h i l l , 410 So. 2d 

416, 418 ( A l a . 1982) ("'The fundamental p r i n c i p l e i s t h a t the 

d e c i s i o n of a c o u r t must be based on e v i d e n c e produced i n open 

c o u r t l e s t the guarantee of due p r o c e s s be i n f r i n g e d . ' " ) , 918 

So. 2d a t 104, and C l e v e l a n d Bd. of Educ. v. L o u d e r m i l l , 470 

U.S. 532, 546 (1985) ("'The e s s e n t i a l r e q u i r e m e n t s of due 

p r o c e s s ... are n o t i c e and an o p p o r t u n i t y t o respond. The 

o p p o r t u n i t y t o p r e s e n t r e a s o n s , e i t h e r i n per s o n or i n 

w r i t i n g , why propo s e d a c t i o n s h o u l d not be taken i s a 

fundamental due p r o c e s s r e q u i r e m e n t . ' " ) , i d . , and h o l d i n g t h a t 
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"fundamental p r i n c i p l e s of due p r o c e s s are v i o l a t e d when a 

g u a r d i a n ad l i t e m communicates t o the t r i a l judge ex p a r t e her 

recommendations r e g a r d i n g c u s t o d y , w i t h o u t the knowledge or 

consent of the p a r t i e s and w i t h o u t the p a r t i e s ' h a v i n g an 

o p p o r t u n i t y t o c o n t e s t those recommendations i n open c o u r t , " 

i d . a t 103). 

We conclude t h a t the e v i d e n c e was i n s u f f i c i e n t t o wa r r a n t 

the t r i a l c o u r t i n d e t e r m i n i n g beyond a r e a s o n a b l e doubt t h a t 

the mother had w i l l f u l l y f a i l e d and r e f u s e d t o a l l o w the 

f a t h e r t o e x e r c i s e h i s c o u r t - o r d e r e d v i s i t a t i o n w i t h the son. 

T h e r e f o r e , we r e v e r s e the t r i a l c o u r t ' s September 28, 2012, 

judgment, and we remand the cause w i t h i n s t r u c t i o n s t o v a c a t e 

the contempt f i n d i n g . 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas, J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 

Donaldson, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

The p r i m a r y i s s u e f o r our re v i e w i s whether the Choctaw 

C i r c u i t Court ("the t r i a l c o u r t " ) had b e f o r e i t s u f f i c i e n t 

e v i d e n c e from which i t c o u l d have d e t e r m i n e d beyond a 

re a s o n a b l e doubt t h a t Wendy Graham E z e l l ("the mother") 

committed c r i m i n a l contempt by v i o l a t i n g the v i s i t a t i o n 

p r o v i s i o n s of a 2002 judgment d i v o r c i n g the mother from 

C h r i s t o p h e r Graham ("the f a t h e r " ) as w e l l as a pendente l i t e 

v i s i t a t i o n o r d e r e n t e r e d on August 25, 2011. 

"'Rule 7 0 A ( a ) ( 2 ) ( C ) ( i i ) [ , A l a . R. C i v . P.,] 
d e f i n e s c r i m i n a l contempt as " [ w ] i l l f u l 
d i s o b e d i e n c e or r e s i s t a n c e of any person t o 
a c o u r t ' s l a w f u l ... o r d e r , r u l e , or 
command, where the dominant purpose of the 
f i n d i n g of contempt i s t o p u n i s h the 
contemnor." In or d e r t o e s t a b l i s h t h a t a 
p a r t y i s i n c r i m i n a l contempt of a c o u r t 
o r d e r , a contempt p e t i t i o n e r must prove 
beyond a r e a s o n a b l e doubt t h a t the p a r t y 
a g a i n s t whom they are s e e k i n g a f i n d i n g of 
contempt was s u b j e c t t o a " ' l a w f u l o r d e r of 
re a s o n a b l e s p e c i f i c i t y , ' " t h a t the p a r t y 
v i o l a t e d t h a t o r d e r , and t h a t the p a r t y ' s 
v i o l a t i o n of the or d e r was w i l l f u l . Ex  
p a r t e Ferguson, 819 So. 2d 626, 629 ( A l a . 
2001) ( q u o t i n g U n i t e d S t a t e s v. Turner, 812 
F.2d 1552, 1563 (11th C i r . 1 9 8 7 ) ) . ' 

"L.A. v. R.H., 929 So. 2d 1018, 1019 ( A l a . C i v . App. 
2005) ." 
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P r e s t o n v. Saab, 43 So. 3d 595, 599 ( A l a . C i v . App. 2010) . A 

judgment f i n d i n g t h a t a p a r t y has committed c r i m i n a l contempt 

may be a f f i r m e d o n l y i f the t r i a l c o u r t r e a s o n a b l y c o u l d have 

determined t h a t the " ' " e v i d e n c e i s i n c o n s i s t e n t w i t h any 

r e a s o n a b l e h y p o t h e s i s of [the a l l e g e d contemnor's] 

in n o c e n c e . " ' " Ex p a r t e Ferguson, 819 So. 2d 626, 629 ( A l a . 

2001) ( q u o t i n g U n i t e d S t a t e s v. Turner, 812 F.2d 1552, 1563 

(11th C i r . 1987), q u o t i n g i n t u r n Gordon v. U n i t e d S t a t e s , 438 

F.2d 858, 868 n.30 (5th C i r . 1971)). 

The e v i d e n c e i n the r e c o r d shows t h a t the p a r t i e s ' son 

d i d not v i s i t w i t h the f a t h e r as r e q u i r e d by the 2002 d i v o r c e 

judgment and the August 25, 2011, pendente l i t e o r d e r . The 

e v i d e n c e f u r t h e r shows t h a t the v i s i t a t i o n s d i d not occur 

because the son e x p e r i e n c e d severe and adverse e m o t i o n a l and 

p h y s i c a l r e a c t i o n s t o v i s i t s w i t h the f a t h e r due t o a v a r i e t y 

of a n x i e t y and o t h e r d i s o r d e r s and t h a t the son d i d not want 

to v i s i t w i t h the f a t h e r i n o r d e r t o a v o i d those consequences. 

The r e c o r d c o n t a i n s no e v i d e n c e (I concur t h a t the r e p o r t of 

the g u a r d i a n ad l i t e m s h o u l d be d i s r e g a r d e d ) from which the 

t r i a l c o u r t r e a s o n a b l y c o u l d have been c o n v i n c e d beyond a 

r e a s o n a b l e doubt t h a t the v i s i t s d i d not occur due t o the 
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w i l l f u l and contumacious conduct of the mother. See  

S h e l l h o u s e v. B e n t l e y , 690 So. 2d 401 ( A l a . C i v . App. 1997) 

(contempt judgment a g a i n s t c u s t o d i a l p a r e n t r e v e r s e d because 

ev i d e n c e showed t h a t v i s i t s w i t h n o n c u s t o d i a l p a r e n t d i d not 

take p l a c e due t o c h i l d ' s d e c i s i o n t o f o r e g o v i s i t a t i o n and 

not due t o any w i l l f u l and contumacious conduct on p a r t of 

c u s t o d i a l p a r e n t ) . T h e r e f o r e , I agree t h a t the judgment of 

contempt i s due t o be r e v e r s e d . 

I note t h a t the t r i a l c o u r t d i d not modify the v i s i t a t i o n 

s c h e d u l e e s t a b l i s h e d i n the 2002 d i v o r c e judgment, except on 

a pendente l i t e or temporary b a s i s . Thus, the v i s i t a t i o n 

s c h e d u l e e s t a b l i s h e d i n the 2002 d i v o r c e judgment remains 

i n t a c t . The mother d i d not r e q u e s t a m o d i f i c a t i o n of the 

v i s i t a t i o n p r o v i s i o n s of the 2002 d i v o r c e judgment, and she 

does not argue on a p p e a l t h a t the v i s i t a t i o n p r o v i s i o n s s h o u l d 

have been changed. Thus, t h i s c o u r t i s not b e i n g asked t o 

d e c i d e whether the e v i d e n c e s u p p o r t s a f i n d i n g t h a t 

m a i n t a i n i n g the same v i s i t a t i o n s c h e d u l e s e r v e s the b e s t 

i n t e r e s t s of the c h i l d . C o nsequently, I do not j o i n any 

a s p e c t of the main o p i n i o n i m p l y i n g t h a t the c h i l d no l o n g e r 
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needs t o v i s i t w i t h the f a t h e r or t h a t the t r i a l c o u r t would 

have been a u t h o r i z e d t o t e r m i n a t e v i s i t a t i o n . 
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DONALDSON, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t from d e c i s i o n t o r e v e r s e the 

judgment f i n d i n g Wendy Graham E z e l l ("the mother") t o be i n 

contempt. D i s p u t e d f a c t s were p r e s e n t e d t o the t r i a l c o u r t i n 

a ore tenus p r o c e e d i n g . Without q u e s t i o n , the ev i d e n c e would 

have s u p p o r t e d a f i n d i n g by the t r i a l c o u r t t h a t the mother 

was not i n contempt. But my r e a d i n g of the t r a n s c r i p t shows 

s u f f i c i e n t e v i d e n c e from which the t r i a l c o u r t c o u l d f i n d , 

beyond a r e a s o n a b l e doubt, t h a t the mother had i n t e n t i o n a l l y 

t h w a r t e d c o u r t - o r d e r e d v i s i t a t i o n w i t h C h r i s t o p h e r Graham 

("the f a t h e r " ) by r e f u s i n g t o t r a n s p o r t the c h i l d t o the 

s c h e d u l e d v i s i t a t i o n l o c a t i o n s and by r e f u s i n g t o cooperate 

w i t h the f a t h e r and a s o c i a l worker i n f a c i l i t a t i n g v i s i t a t i o n 

w i t h the c h i l d . U n l e s s or u n t i l the c o u r t o r d e r e s t a b l i s h i n g 

v i s i t a t i o n was v a c a t e d or m o d i f i e d , the p a r t i e s were bound t o 

comply w i t h i t . The r e c o r d c o n t a i n s a t r a n s c r i p t of the p o s t -

judgment motion h e a r i n g a t which the t r i a l c o u r t s p e c i f i c a l l y 

r e f e r e n c e d , as an example of the mother's noncompliance, the 

mother's t e s t i m o n y t h a t she t o l d the s o c i a l worker t h a t she 

would not p e r m i t the c h i l d t o v i s i t w i t h the f a t h e r . The 

mother argued t h a t her reasons j u s t i f i e d her a c t i o n s ; the 

22 



2120072 

t r i a l c o u r t d i s a g r e e d . The c r e d i b i l i t y of the w i t n e s s e s , 

i n c l u d i n g the c h i l d , was f o r the t r i a l c o u r t t o e v a l u a t e : 

"When evi d e n c e i s p r e s e n t e d ore tenus, i t i s the 
duty of the t r i a l c o u r t , which had the o p p o r t u n i t y 
to observe the w i t n e s s e s and t h e i r i r demeanors, and 

make c r e d i b i l i t y not the a p p e l l a t e c o u r t , t o 
d e t e r m i n a t i o n s and t o weigh the evi d e n c e p r e s e n t e d . 
Blackman v. Gray R i d e r Truck L i n e s , I n c . , 716 So. 2d 
698, 700 ( A l a . C i v . App. 1998) . The r o l e of the 
a p p e l l a t e c o u r t i s not t o reweigh the evi d e n c e but 
to a f f i r m the judgment of the t r i a l c o u r t i f i t s 
f i n d i n g s are r e a s o n a b l y s u p p o r t e d by the evi d e n c e 
and the c o r r e c t l e g a l c o n c l u s i o n s have been drawn 
t h e r e f r o m . Ex p a r t e T r i n i t y Indus., [Inc.,] 680 So. 
2d a t 268-69 [ ( A l a . 1 9 9 6 ) ] ; F r y f o g l e v. S p r i n g h i l l  
Mem'l Hosp., I n c . , 742 So. 2d 1255 ( A l a . C i v . App. 
1998), a f f ' d , 742 So. 2d 1258 ( A l a . 1999). The 
' a p p e l l a t e c o u r t must view the f a c t s i n the l i g h t 
most f a v o r a b l e t o the f i n d i n g s of the t r i a l c o u r t . ' 
Ex p a r t e P r o f e s s i o n a l Bus. Owners Ass'n Workers'  
Comp. Fund, 867 So. 2d 1099, 1102 ( A l a . 2003)." 

Ex p a r t e Hayes, 70 So. 3d 1211, 1215 ( A l a . 2011). 

So l o n g as the e v i d e n c e i s s u f f i c i e n t t o sup p o r t a 

f i n d i n g of contempt, t h a t f i n d i n g i s f o r the t r i a l c o u r t t o 

make i n the e x e r c i s e of i t s "sound d i s c r e t i o n . " S.A.T. v. 

E.D., 972 So. 2d 804, 809 ( A l a . C i v . App. 2007) ( h o l d i n g t h a t 

the t r i a l c o u r t was i n the b e s t p o s i t i o n t o determine whether 

the mother's excuse f o r noncompliance w i t h a v i s i t a t i o n o r d e r 

was c r e d i b l e ) . Because I b e l i e v e the e v i d e n c e was s u f f i c i e n t 

t o s u p p o r t the f i n d i n g of contempt, I r e s p e c t f u l l y d i s s e n t . 
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