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Loan S e r v i c i n g , LLC ("Bayview"), I n t e r b a y Funding, LLC 

( " I n t e r b a y " ) , and M&T Bank ("M&T"). 

A l t h o u g h the grounds the p l a i n t i f f s a s s e r t i n s u p p o r t of 

t h e i r a p p e a l of the summary judgment are p r o c e d u r a l , a b r i e f 

e x p l a n a t i o n of the f a c t s i s h e l p f u l t o an u n d e r s t a n d i n g of the 

i s s u e s on a p p e a l . The p l a i n t i f f s borrowed money from I n t e r b a y 

and s i g n e d a p r o m i s s o r y note and a mortgage i n f a v o r of 

I n t e r b a y i n October 2004. The p r o p e r t y s e c u r e d by the 

mortgage i s not r e s i d e n t i a l p r o p e r t y . In 2005, I n t e r b a y 

a s s i g n e d the note and the mortgage t o Bayview. M&T s e r v i c e d 

the l o a n a f t e r i t was a s s i g n e d t o Bayview. Bayview and M&T 

are h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the Bayview 

p a r t i e s . " 

In the s p r i n g of 2009, the p l a i n t i f f s r e c e i v e d an o f f e r 

t o purchase the p r o p e r t y t h a t was s e c u r e d by the mortgage. 

A p p a r e n t l y , the p l a i n t i f f s had d i f f i c u l t i e s o b t a i n i n g the 

p a y o f f amount of the b a l a n c e of the note, and, i n June 2009, 

they f i l e d a c i v i l a c t i o n a g a i n s t the Bayview p a r t i e s and 

I n t e r b a y , a l l e g i n g v a r i o u s t o r t c l a i m s such as n e g l i g e n c e , 

wantonness, s l a n d e r of t i t l e , and the t o r t of o u t r a g e . They 
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a l s o sought i n j u n c t i v e r e l i e f . The p l a i n t i f f s stopped making 

payments on the mortgage i n August 2009. 

The r e l e v a n t p r o c e d u r a l h i s t o r y i n c l u d e s the f o l l o w i n g . 

On May 16, 2011, I n t e r b a y and the Bayview p a r t i e s f i l e d a 

motion f o r a summary judgment as t o a l l the p l a i n t i f f s ' c l a i m s 

a g a i n s t them. The next day, May 17, 2011, the Bayview p a r t i e s 

f i l e d a motion s e e k i n g an o r d e r r e q u i r i n g the p l a i n t i f f s t o 

pay i n t o c o u r t the monthly mortgage payments on the p r o p e r t y 

as those payments came due. A h e a r i n g on the pending motions 

was s c h e d u l e d f o r August 4, 2011. 

On August 2, 2011, the p l a i n t i f f s f i l e d t h e i r o p p o s i t i o n 

t o the motions. In t h e i r o p p o s i t i o n , they appeared t o argue 

t h a t the Bayview p a r t i e s s h o u l d have f i l e d a compulsory 

c o u n t e r c l a i m and p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t they were 

i n p o s s e s s i o n of the note i f they e x p e c t e d t o r e c o v e r the 

u n p a i d mortgage payments. The p l a i n t i f f s a l s o s t a t e d : 

" D e s p i t e the f o r e g o i n g , the P l a i n t i f f s agree t o the e n t r y of 

a f i n a l judgment of d i s m i s s a l . " The same day, I n t e r b a y and 

the Bayview p a r t i e s f i l e d a motion a s k i n g t h a t , i n l i g h t of 

the p l a i n t i f f s ' statement t h a t they " e x p r e s s l y ' a g r e e [ d ] t o 

the e n t r y of a f i n a l judgment of d i s m i s s a l , ' " the t r i a l c o u r t 
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e n t e r a f i n a l summary judgment i n t h e i r f a v o r , d i s m i s s the 

a c t i o n w i t h p r e j u d i c e , and c a n c e l the August 4, 2011, h e a r i n g 

"on a l l pending motions" as moot. 

The August 4, 2011, h e a r i n g was c o n d u c t e d as s c h e d u l e d on 

the Bayview p a r t i e s ' motion s e e k i n g t o r e q u i r e the p l a i n t i f f s 

t o pay funds i n t o the c o u r t . A f t e r the h e a r i n g , the t r i a l 

c o u r t e n t e r e d an o r d e r a s k i n g the p a r t i e s t o b r i e f the i s s u e . 

On August 5, 2011, the p l a i n t i f f s f i l e d a motion a s k i n g the 

t r i a l c o u r t t o d i s m i s s the a c t i o n w i t h p r e j u d i c e . On 

September 2, 2011, a f t e r the b r i e f s on the i s s u e of the 

p r o p r i e t y of p a y i n g funds i n t o the c o u r t had been s u b m i t t e d , 

the Bayview p a r t i e s f i l e d a motion f o r l e a v e t o a s s e r t a 

c o u n t e r c l a i m . A copy of the c o u n t e r c l a i m was a t t a c h e d t o the 

motion as " E x h i b i t 1." In the motion, the Bayview p a r t i e s 

a s s e r t e d t h a t , a t the time the p l a i n t i f f s had f i l e d the a c t i o n 

a g a i n s t them, the p l a i n t i f f s were not i n a r r e a r s on t h e i r 

mortgage payments; t h e r e f o r e , the Bayview p a r t i e s a s s e r t e d , 

they had no b a s i s a t t h a t time f o r a s s e r t i n g a c o u n t e r c l a i m 

a g a i n s t the p l a i n t i f f s . However, s i n c e f i l i n g the c o m p l a i n t , 

the Bayview p a r t i e s s a i d , the p l a i n t i f f s ' account had become 

d e l i n q u e n t . The Bayview p a r t i e s a s s e r t e d t h a t , a t the August 
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4, 2011, h e a r i n g , the p l a i n t i f f s had advanced the p o s i t i o n 

t h a t , i n the absence o f a c o u n t e r c l a i m by the Bayview p a r t i e s , 

the p l a i n t i f f s c o u l d a v o i d t h e i r debt and r e t a i n the p r o p e r t y , 

unencumbered by a mortgage. The Bayview p a r t i e s contended 

t h a t such a r e s u l t would be i n e q u i t a b l e . They i n d i c a t e d t h a t 

they i n t e n d e d t o commence f o r e c l o s u r e p r o c e e d i n g s r e g a r d i n g 

the p r o p e r t y s e c u r e d by the mortgage. T h e r e f o r e , the Bayview 

p a r t i e s s a i d , they d e s i r e d t o a s s e r t a c o u n t e r c l a i m s e e k i n g a 

judgment d e c l a r i n g t h a t they were e n t i t l e d t o pursue the 

remedies f o r d e f a u l t s e t f o r t h i n the note and the mortgage, 

i n c l u d i n g f o r e c l o s u r e . 

On October 28, 2011, the t r i a l c o u r t g r a n t e d the Bayview 

p a r t i e s ' r e q u e s t f o r l e a v e t o a s s e r t a c o u n t e r c l a i m and 

o r d e r e d t h a t the p l a i n t i f f s respond t o the c o u n t e r c l a i m no 

l a t e r than November 21, 2011. On November 22, 2011, the 

Bayview p a r t i e s f i l e d a supplement t o t h e i r pending motion f o r 

a summary judgment, a s s e r t i n g t h a t they were e n t i t l e d t o a 

summary judgment i n t h e i r f a v o r on t h e i r c o u n t e r c l a i m . 

On F e b r u a r y 16, 2012, the p l a i n t i f f s f i l e d an o b j e c t i o n 

t o the Bayview p a r t i e s ' s u p p l e m e n t a l motion f o r a summary 

judgment, p o i n t i n g out, among o t h e r t h i n g s , t h a t no 
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c o u n t e r c l a i m had ever been f i l e d . On F e b r u a r y 17, 2012, the 

t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of Bayview, 

I n t e r b a y , and M&T. The p l a i n t i f f s f i l e d a postjudgment 

motion, i n which t h e y a g a i n p o i n t e d out t h a t no c o u n t e r c l a i m 

had been f i l e d . On March 22, 2012, w i t h o u t s e e k i n g l e a v e of 

the t r i a l c o u r t , the Bayview p a r t i e s f i l e d t h e i r c o u n t e r c l a i m , 

w i t h e x h i b i t s a t t a c h e d , and p a i d the a p p r o p r i a t e f i l i n g f e e . 

On June 4, 2012, the t r i a l c o u r t d e n i e d the p l a i n t i f f s ' 

postjudgment motion. The p l a i n t i f f s ' a p p ealed t o the Alabama 

Supreme C o u r t , which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

T h i s c o u r t ' s c l e r k ' s o f f i c e r e i n v e s t e d the t r i a l c o u r t 

w i t h j u r i s d i c t i o n u n t i l December 17, 2012, t o c o n s i d e r and 

e n t e r , i f i t chose, a f i n a l judgment a d d r e s s i n g a l l c l a i m s and 

forms of r e l i e f r e q u e s t e d . On December 12, 2012, the t r i a l 

c o u r t e x p l i c i t l y g r a n t e d the Bayview p a r t i e s ' s u p p l e m e n t a l 

motion f o r a summary judgment on t h e i r c o u n t e r c l a i m f o r a 

d e c l a r a t o r y judgment, s t a t i n g t h a t i t had i n t e n d e d f o r the 

F e b r u a r y 17, 2012, summary judgment t o encompass the Bayview 

p a r t i e s ' c o u n t e r c l a i m . The t r i a l c o u r t s t a t e d t h a t the 

p l a i n t i f f s had breached the terms of the note and the mortgage 
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and t h a t the Bayview p a r t i e s were e n t i t l e d t o pursue 

f o r e c l o s u r e of the p r o p e r t y and any o t h e r remedies a v a i l a b l e 

under the terms of the note and the mortgage. I n response, 

the p l a i n t i f f s f i l e d a postjudgment motion c h a l l e n g i n g the 

t r i a l c o u r t ' s g r a n t i n g d e c l a r a t o r y r e l i e f . The postjudgment 

motion was d e n i e d , and the a p p e a l proceeded. 

On a p p e a l , the p l a i n t i f f s contend t h a t the d e c l a r a t o r y 

judgment e n t e r e d i n f a v o r of the Bayview p a r t i e s on t h e i r 

c o u n t e r c l a i m i s v o i d because, they say, the t r i a l c o u r t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n over t h a t c l a i m . S p e c i f i c a l l y , 

the p l a i n t i f f s argue t h a t , p u r s u a n t t o R u l e 4 1 ( a ) ( 1 ) ( i i ) , A l a . 

R. C i v . P., t h i s a c t i o n was a u t o m a t i c a l l y d i s m i s s e d i n August 

2011, b e f o r e the Bayview p a r t i e s sought l e a v e t o f i l e the 

c o u n t e r c l a i m . 

R u l e 4 1 ( a ) ( 1 ) ( i i ) , A l a . R. C i v . P., p r o v i d e s t h a t , 

s u b j e c t t o c e r t a i n r u l e s and s t a t u t e s not a p p l i c a b l e i n t h i s 

case, "an a c t i o n may be d i s m i s s e d by the p l a i n t i f f w i t h o u t 

o r d e r of c o u r t ... ( i i ) by f i l i n g a s t i p u l a t i o n of d i s m i s s a l 

s i g n e d by a l l p a r t i e s who have appeared i n the a c t i o n . " 

"'The purpose of R u l e 41(a) i s t o f a c i l i t a t e 
v o l u n t a r y d i s m i s s a l s but t o l i m i t them t o an e a r l y 
stage of the p r o c e e d i n g s b e f o r e i s s u e i s j o i n e d . ' 
Rule 41 (Committee Comments on 1973 Adoption) 
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(emphasis added). I f the c o n d i t i o n s of Rule 
41(a)(1) are s a t i s f i e d , d i s m i s s a l i s a u t o m a t i c , t h a t 
i s , '[n]o o r d e r of the c o u r t i s r e q u i r e d [ a n d ] 
the n o t i c e [ o f d i s m i s s a l ] t e r m i n a t e s the a c t i o n ' 
9 C h a r l e s A l a n Wright & A r t h u r R. M i l l e r , F e d e r a l  
P r a c t i c e and Procedure § 2363, a t 439-41 (3d ed. 
2008) ( f o o t n o t e s omitted) (commenting on Fed. R. 
C i v . P. 4 1 ( a ) ( 1 ) ) ; see a l s o Greene v. Town of Cedar 
B l u f f , 965 So. 2d 773, 777-79 ( A l a . 2007) . D i s m i s s a l 
under Rule 41(a) (1) i s a q u e s t i o n of law and, 
t h e r e f o r e , i s r e v i e w a b l e de novo. See Matthews v.  
G a i t h e r , 902 F.2d 877, 879 (11th C i r . 1990) 
( r e v i e w i n g Rule 41, Fed. R. C i v . P.). 

"On the o t h e r hand, i f the c o n d i t i o n s of Rule 
41(a) (1) are not met, ' " v o l u n t a r y d i s m i s s a l can o n l y 
be upon c o u r t o r d e r [under Rule 41 ( a ) ( 2 ) ] and the 
c o u r t i s g i v e n b r o a d powers t o p r e v e n t harassment of 
or i n c o n v e n i e n c e t o the defendant by an a r b i t r a r y 
d i s m i s s a l a t t h i s advanced stage of the case."' 
M i l l i k e n v. South R e a l t y Co., 628 So. 2d 928, 930 
( A l a . C i v . App. 1993) ( q u o t i n g Committee Comments on 
1973 A d o p t i o n of Rule 41). See Rule 41(a)(2) 
('Except as p r o v i d e d i n paragraph (1) of t h i s 
s u b d i v i s i o n of t h i s r u l e , an a c t i o n s h a l l not be 
d i s m i s s e d a t the p l a i n t i f f ' s i n s t a n c e save upon 
o r d e r of the c o u r t and upon such terms and 
c o n d i t i o n s as the c o u r t deems p r o p e r . ' ) . " 

R i v e r s t o n e Dev. Co. v. N e l s o n , 91 So. 3d 678, 681 ( A l a . 2012) . 

The p l a i n t i f f s a s s e r t on appeal t h a t " a l l p a r t i e s c l e a r l y 

and u n e q u i v o c a l l y consented t o d i s m i s s a l of a l l pending c l a i m s 

w i t h p r e j u d i c e . " The p l a i n t i f f s appear t o contend t h a t t h e i r 

a g r e e i n g t o the e n t r y of a " f i n a l judgment of d i s m i s s a l " i n 

t h e i r o p p o s i t i o n t o the Bayview p a r t i e s ' motion s e e k i n g t h a t 

mortgage payments be p a i d i n t o c o u r t , combined w i t h I n t e r b a y ' s 
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and the Bayview p a r t i e s ' r e q u e s t i n t h e i r motion f o r a summary 

judgment t h a t the a c t i o n be d i s m i s s e d , c o n s t i t u t e d a j o i n t 

s t i p u l a t i o n of d i s m i s s a l between the p a r t i e s . The p l a i n t i f f s ' 

c o n t e n t i o n i s not s u p p o r t e d by the r e c o r d on a p p e a l , however. 

In the motions they f i l e d w i t h the t r i a l c o u r t , the 

p l a i n t i f f s never suggested t h a t the p a r t i e s had agreed t o a 

s t i p u l a t i o n of d i s m i s s a l . A s t i p u l a t i o n of d i s m i s s a l of the 

case does not appear i n the r e c o r d . In t h e i r August 2, 2011, 

motion f o r the e n t r y of a summary judgment, I n t e r b a y and the 

Bayview p a r t i e s d i d not agree t o merely d i s m i s s the case; 

i n s t e a d , they r e q u e s t e d a summary judgment i n t h e i r f a v o r and 

the d i s m i s s a l of the a c t i o n i n l i g h t of the p l a i n t i f f s ' 

agreement t o "the e n t r y of a f i n a l judgment of d i s m i s s a l . " 

C l e a r l y , a r e q u e s t f o r a summary judgment i n t h e i r f a v o r 

cannot be c o n s t r u e d as an agreement t o d i s m i s s the a c t i o n , as 

the p l a i n t i f f s have advanced. Moreover, the t r i a l c o u r t h e l d 

f u r t h e r p r o c e e d i n g s , i n c l u d i n g a h e a r i n g on the Bayview 

p a r t i e s ' motion t o have the p l a i n t i f f s pay money i n t o c o u r t , 

i n d i c a t i n g t h a t i t d i d not c o n s i d e r the p a r t i e s ' statements t o 

be a s t i p u l a t i o n of d i s m i s s a l . 
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We agree w i t h the Bayview p a r t i e s t h a t a s t i p u l a t i o n of 

d i s m i s s a l was not f i l e d i n t h i s case. T h e r e f o r e , t h e r e was no 

au t o m a t i c d i s m i s s a l of the a c t i o n i n August 2011, and the 

t r i a l c o u r t d i d not l o s e j u r i s d i c t i o n over the a c t i o n a t t h a t 

t i m e . 

The p l a i n t i f f s a l s o contend, however, t h a t the Bayview 

p a r t i e s ' c o u n t e r c l a i m was not p r o p e r l y f i l e d u n t i l 34 days 

a f t e r the i n i t i a l summary judgment i n f a v o r of the Bayview 

p a r t i e s was e n t e r e d on Fe b r u a r y 17, 2012. T h e r e f o r e , t h e y 

argue, t h e r e was no c o u n t e r c l a i m pending b e f o r e the c o u r t when 

i t p u r p o r t e d t o e n t e r a judgment i n f a v o r of the Bayview 

p a r t i e s . 

The Bayview p a r t i e s a s s e r t t h a t when the t r i a l c o u r t 

e n t e r e d the o r d e r on October 28, 2011, g r a n t i n g them l e a v e t o 

f i l e the c o u n t e r c l a i m and o r d e r i n g the p l a i n t i f f s t o respond 

by a c e r t a i n d a t e , "the t r i a l c o u r t i m p l i c i t l y deemed the 

c o u n t e r c l a i m t o have been f i l e d on October 28, 2011." The 

Bayview p a r t i e s do not c i t e any a u t h o r i t y f o r t h e i r 

c o n t e n t i o n , and t h i s c o u r t has been unable t o f i n d any 

a u t h o r i t y a l l o w i n g an " i m p l i c i t " f i l i n g of a c o u n t e r c l a i m . 

Rule 5 ( e ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 
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"The f i l i n g of papers w i t h the c o u r t as r e q u i r e d by 
these r u l e s s h a l l be made by f i l i n g them w i t h the 
c l e r k of the c o u r t , e x c e p t t h a t the judge may p e r m i t 
the papers t o be f i l e d w i t h the judge, i n which 
event, the judge s h a l l note t h e r e o n the f i l i n g date 
and f o r t h w i t h t r a n s m i t them t o the o f f i c e of the 

c l e r k . " 

Furthermore, we can f i n d no a u t h o r i t y f o r the p r o p o s i t i o n t h a t 

a t t a c h i n g a c o u n t e r c l a i m as an e x h i b i t t o a motion f o r l e a v e 

t o f i l e a c o u n t e r c l a i m c o n s t i t u t e s a " f i l i n g " of t h a t 

c o u n t e r c l a i m . Our r e s e a r c h has not produced any a u t h o r i t y by 

which we can conclude t h a t the Bayview p a r t i e s had f i l e d a 

c o u n t e r c l a i m i n t h i s a c t i o n a t the time the t r i a l c o u r t 

e n t e r e d the judgment of Febr u a r y 17, 2012. T h e r e f o r e , we 

conclude t h a t the t r i a l c o u r t d i d not have j u r i s d i c t i o n over 

the p u r p o r t e d c o u n t e r c l a i m when i t e n t e r e d t h a t judgment. 

As mentioned, when the p l a i n t i f f s a p p e a l e d from the 

Febru a r y 17, 2012, summary judgment, t h i s c o u r t ' s c l e r k ' s 

o f f i c e r e i n v e s t e d the t r i a l c o u r t w i t h j u r i s d i c t i o n t o e n t e r 

a " f i n a l judgment" a d d r e s s i n g a l l c l a i m s and forms of r e l i e f 

r e q u e s t e d . In response, on December 10, 2012, the t r i a l c o u r t 

e n t e r e d what was p u r p o r t e d t o be a " f i n a l judgment," s t a t i n g 

t h a t i t had i n t e n d e d f o r the Febr u a r y 17, 2012, summary 

judgment t o encompass the Bayview p a r t i e s ' c o u n t e r c l a i m . 
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However, we have a l r e a d y c o n c l u d e d t h a t t h e r e was no 

c o u n t e r c l a i m b e f o r e the c o u r t a t the time the F e b r u a r y 2012 

summary judgment was e n t e r e d . 

On a p p e a l , the Bayview p a r t i e s argue t h a t because they 

had f i l e d t h e i r p u r p o r t e d c o u n t e r c l a i m and p a i d the f i l i n g fee 

b e f o r e the e n t r y of the December 10, 2012, " f i n a l judgment," 

they had c u r e d any d e f i c i e n c y t h a t may have e x i s t e d a t the 

time the F e b r u a r y 2012 judgment was e n t e r e d . In s u p p o r t of 

t h e i r c o n t e n t i o n , the Bayview p a r t i e s c i t e E s p i n o z a v.  

Rudolph, 46 So. 3d 403 ( A l a . 2010). 

E s p i n o z a i s d i s t i n g u i s h a b l e from the i n s t a n t case. In 

E s p i n o z a , b e f o r e the e n t r y of the judgment, a c o u n t e r c l a i m was 

f i l e d w i t h the c o u r t ' s c l e r k ; however, the f i l i n g fee had not 

been p a i d . Our supreme c o u r t h e l d t h a t the t r i a l c o u r t c o u l d 

p r o p e r l y " r e i n s t a t e " the c o u n t e r c l a i m upon payment of the 

d o c k e t i n g f e e . 1 I d . a t 414. In t h i s case, however, the 

c o u n t e r c l a i m i t s e l f was not f i l e d u n t i l a f t e r the judgment was 

e n t e r e d i n the p l a i n t i f f s ' a c t i o n . The f a i l u r e t o f i l e a 

1 I n E s p i n o z a , our supreme c o u r t d i s t i n g u i s h e d between the 
consequences of f a i l i n g t o pay a f i l i n g fee upon the f i l i n g of 
a c o m p l a i n t , which i s j u r i s d i c t i o n a l , § 12-19-70(a), A l a . Code 
1975, and the f a i l u r e t o pay a d o c k e t i n g fee upon the f i l i n g 
of a c o u n t e r c l a i m - - a d e f i c i e n c y t h a t can be cured. E s p i n o z a , 
46 So. 3d a t 414. 
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c o u n t e r c l a i m i s not comparable t o the f a i l u r e t o pay a 

d o c k e t i n g fee upon the f i l i n g of a c o u n t e r c l a i m . 

T h i s c o u r t has p r e v i o u s l y h e l d t h a t a p a r t y cannot f i l e 

a c o u n t e r c l a i m or amend a c o m p l a i n t on remand. In Ex p a r t e  

M.C. Dixon F a m i l y P a r t n e r s h i p , LLLP, 993 So. 2d 447, 450 ( A l a . 

C i v . App. 2006), t h i s c o u r t i s s u e d a w r i t of mandamus 

i n s t r u c t i n g the t r i a l c o u r t t o v a c a t e i t s o r d e r g r a n t i n g l e a v e 

f o r E n v i s i o n t o amend i t s p l e a d i n g s i n the case t o add a new 

c o u n t e r c l a i m , r e a s o n i n g t h a t " [ t ] h e p h i l o s o p h y f a v o r i n g 

f i n a l i t y of judgments d i c t a t e s t h a t E n v i s i o n s h o u l d not be 

a l l o w e d t o amend i t s p l e a d i n g s on remand t o a s s e r t a 

c o u n t e r c l a i m . " See a l s o E s k r i d g e v. A l l s t a t e I n s . Co., 855 

So. 2d 469, 473 ( A l a . 2003) ( q u o t i n g Karagan v. B r y a n t , 537 

So. 2d 10, 11 ( A l a . 1988), q u o t i n g i n t u r n o t h e r 

a u t h o r i t i e s ) ( e m p h a s i z i n g t h a t "'"'the l i b e r a l amendment p o l i c y 

of Rule 1 5 ( a ) [ , A l a . R. C i v . P.,] [ i s not] t o be employed i n 

a way t h a t i s c o n t r a r y t o the p h i l o s o p h y f a v o r i n g f i n a l i t y of 

judgments and the e x p e d i t i o u s t e r m i n a t i o n of l i t i g a t i o n ' " ' " ) ; 

Karagan v. B r y a n t , supra ( h o l d i n g t h a t a defendant i n an 

a c t i o n t o redeem p r o p e r t y from a t a x s a l e was b a r r e d from 

a s s e r t i n g on remand a c o u n t e r c l a i m f o r the v a l u e of 
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improvements made t o the p r o p e r t y ) ; and C o s t e l l o s v. J e b e l e s , 

406 So. 2d 393 ( A l a . 1981) ( p a r t y not a l l o w e d on remand t o 

f i l e an amended c o u n t e r c l a i m s e t t i n g out new c l a i m s ) . 

A l t h o u g h the Bayview p a r t i e s f i l e d t h e i r p u r p o r t e d 

c o u n t e r c l a i m b e f o r e the t r i a l c o u r t was r e i n v e s t e d w i t h 

j u r i s d i c t i o n f o r the e n t r y of a " f i n a l judgment," the 

r a t i o n a l e of the a u t h o r i t i e s c i t e d above a p p l i e s i n t h i s case. 

Once a judgment has been e n t e r e d i n a case, a p a r t y cannot be 

p e r m i t t e d t o f i l e a c o u n t e r c l a i m i n the same ma t t e r . To do so 

would d e p r i v e the p a r t y opposing the c o u n t e r c l a i m of the 

o p p o r t u n i t y t o respond t o the c o u n t e r c l a i m . A c c o r d i n g l y , we 

conclude t h a t the Bayview p a r t i e s ' c o u n t e r c l a i m , f i l e d a f t e r 

the e n t r y of the judgment i n t h i s m a t t e r , was a n u l l i t y . 

For the reasons s e t f o r t h above, we conclude t h a t the 

t r i a l c o u r t never had j u r i s d i c t i o n over the Bayview p a r t i e s ' 

c o u n t e r c l a i m . A c c o r d i n g l y , t o the e x t e n t t h a t the summary 

judgment p u r p o r t e d t o g r a n t a d e c l a r a t o r y judgment i n f a v o r of 

the Bayview p a r t i e s on t h e i r c o u n t e r c l a i m , the judgment i s 

v o i d . 

Because we f i n d t h a t the judgment i n f a v o r of the Bayview 

p a r t i e s on t h e i r c o u n t e r c l a i m i s v o i d , we p r e t e r m i t d i s c u s s i o n 
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of the p l a i n t i f f s ' c o n t e n t i o n t h a t the t r i a l c o u r t e r r e d i n 

c o n s i d e r i n g the Bayview p a r t i e s ' s u p p l e m e n t a l motion f o r a 

summary judgment. 

Because we h o l d t h a t t h e r e was no j o i n t s t i p u l a t i o n of 

d i s m i s s a l f i l e d b e f o r e the e n t r y of the t r i a l c o u r t ' s F e b r u a r y 

2012 summary judgment, we a f f i r m t h a t p o r t i o n of the judgment 

i n f a v o r of I n t e r b a y and the Bayview p a r t i e s on the 

p l a i n t i f f s ' c l a i m s a g a i n s t them. That p o r t i o n of the judgment 

p u r p o r t i n g t o g r a n t a d e c l a r a t o r y judgment i n f a v o r of the 

Bayview p a r t i e s on t h e i r c o u n t e r c l a i m i s v o i d . Because a v o i d 

judgment w i l l not s u p p o r t an a p p e a l , we must d i s m i s s the 

ap p e a l as t o the judgment e n t e r e d on the c o u n t e r c l a i m . Vann  

v. Cook, 989 So. 2d 556, 559 ( A l a . C i v . App. 2008) . In d o i n g 

so, however, we i n s t r u c t the t r i a l c o u r t t o v a c a t e i t s v o i d 

judgment. See Alabama Dep't of E n v t l . Mgmt. v. F r i e n d s of 

H u r r i c a n e Creek, [Ms. 2110410, Dec. 14, 2012] So. 3d , 

( A l a . C i v . App. 2012) . 

AFFIRMED IN PART; APPEAL DISMISSED IN PART WITH 

INSTRUCTIONS. 

P i t t m a n , Thomas, and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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