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DONALDSON, Judge. 

A f f i n i t y H o s p i t a l , LLC, d/b/a T r i n i t y M e d i c a l C e nter of 

Birmingham ( " T r i n i t y " ) , a p peals the judgment of the Montgomery 
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C i r c u i t C ourt u p h o l d i n g a d e c i s i o n of the S t a t e H e a l t h 

P l a n n i n g Development Agency ("SHPDA") t o g r a n t of a 

C e r t i f i c a t e of Need ("CON") t o Brookwood H e a l t h S e r v i c e s , 

I n c . , d/b/a Brookwood M e d i c a l Center ("Brookwood"), t o 

c o n s t r u c t a f r e e s t a n d i n g emergency department ("FED") i n 

Shelby County. 1 T h i s c o u r t has p r e v i o u s l y a ddressed t h i s case 

on the d i s c r e t e i s s u e whether a l a c k of n o t i c e v i t i a t e d the 

CON g r a n t e d by SHPDA. See Brookwood H e a l t h S e r v s . , I n c . v.  

A f f i n i t y Hosp. , LLC, 101 So. 3d 1221 ( A l a . C i v . App. 2012) . 

A f t e r t h i s c o u r t , i n Brookwood, r e v e r s e d the t r i a l c o u r t ' s 

judgment and remanded the a c t i o n , the t r i a l c o u r t a f f i r m e d the 

d e c i s i o n of SHPDA t o award the CON t o Brookwood. F o r the 

reasons s t a t e d h e r e i n , we a f f i r m the t r i a l c o u r t ' s judgment. 

1 S e c t i o n 22-21-261, A l a . Code 1975, p r o v i d e s : 

"The L e g i s l a t u r e of the S t a t e of Alabama 
d e c l a r e s t h a t i t i s the p u b l i c p o l i c y of the S t a t e 
of Alabama t h a t a c e r t i f i c a t e of need program be 
a d m i n i s t e r e d i n the s t a t e t o as s u r e t h a t o n l y those 
h e a l t h care s e r v i c e s and f a c i l i t i e s found t o be i n 
the p u b l i c i n t e r e s t s h a l l be o f f e r e d or devel o p e d i n 
the s t a t e . I t i s the purpose of the L e g i s l a t u r e i n 
e n a c t i n g t h i s a r t i c l e t o p r e v e n t the c o n s t r u c t i o n of 
unnecessary and i n a p p r o p r i a t e h e a l t h c a r e f a c i l i t i e s 
t h r o u g h a system of mandatory r e v i e w s of new 
i n s t i t u t i o n a l h e a l t h s e r v i c e s , as the same are 
d e f i n e d i n t h i s a r t i c l e . " 
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F a c t s and P r o c e d u r a l H i s t o r y 

The f a c t s , as p r e s e n t e d i n our p r i o r o p i n i o n , are as 

f o l l o w s : 

"On June 23, 2008, Brookwood H e a l t h S e r v i c e s , 
I n c . , d/b/a Brookwood M e d i c a l Center ('Brookwood'), 
a p p l i e d t o the S t a t e H e a l t h P l a n n i n g and Development 
Agency ('SHPDA') f o r a c e r t i f i c a t e of need ('CON') 
to b u i l d a f r e e s t a n d i n g emergency department 
('FED'). A FED i s a f u l l y f u n c t i o n i n g emergency 
department s e p a r a t e l y l o c a t e d from i t s h o s p i t a l . 
C u r r e n t l y , t h e r e are no FEDs i n Alabama. Brookwood 
owns and op e r a t e s a h o s p i t a l l o c a t e d i n the C i t y of 
Homewood, i n J e f f e r s o n County. Brookwood's proposed 
FED would be l o c a t e d near Highway 280 i n Shelby 
County, a p p r o x i m a t e l y e i g h t m i l e s from Brookwood's 
h o s p i t a l . 

"Two h o s p i t a l s l o c a t e d i n Birmingham, A f f i n i t y 
H o s p i t a l , LLC, d/b/a T r i n i t y M e d i c a l Center of 
Birmingham ( ' T r i n i t y ' ) , and S t . V i n c e n t ' s H e a l t h 
Systems, I n c . ('St. V i n c e n t ' s ' ) , i n t e r v e n e d i n 
o p p o s i t i o n t o Brookwood's CON a p p l i c a t i o n . T r i n i t y 
and S t . V i n c e n t ' s r e q u e s t e d a c o n t e s t e d - c a s e 
h e a r i n g , and SHPDA a p p o i n t e d an a d m i n i s t r a t i v e law 
judge ('the ALJ') t o conduct the c o n t e s t e d - c a s e 
h e a r i n g . T r i n i t y moved the A L J t o d i s m i s s 
Brookwood's a p p l i c a t i o n on the ground t h a t Brookwood 
had f a i l e d t o comply w i t h R u l e 4 1 0 - 1 - 7 - . 0 6 ( 1 ) ( a ) , 
A l a . Admin. Code (SHPDA) ('the p u b l i c a t i o n r u l e ' ) . 
At the time, the p u b l i c a t i o n r u l e p r o v i d e d , i n 
p e r t i n e n t p a r t : 

" ' W i t h i n t h i r t y (30) c a l e n d a r days of the 
f i l i n g [ o f the CON a p p l i c a t i o n ] , the 
a p p l i c a n t s h a l l a l s o p r o v i d e p r o o f of 
p u b l i c a t i o n of n o t i c e of the a p p l i c a t i o n 
f o r two c o n s e c u t i v e weeks i n a newspaper of 
g e n e r a l c i r c u l a t i o n i n the a r e a ( s ) 
a f f e c t e d , i n such s i z e and u s i n g such forms 

3 



2120090 

as p r o v i d e d by [SHPDA].' 1 

"The A L J d e n i e d T r i n i t y ' s motion t o d i s m i s s 
Brookwood's CON a p p l i c a t i o n . The A L J s u b s e q u e n t l y 
h e l d a c o n t e s t e d - c a s e h e a r i n g r e g a r d i n g the 
a p p l i c a t i o n . F o l l o w i n g the h e a r i n g , the A L J i s s u e d 
a recommended o r d e r c o n c l u d i n g t h a t Brookwood s h o u l d 
be g r a n t e d the CON. SHPDA's C e r t i f i c a t e of Need 
Review Board ('the CONRB') adopted the ALJ's 
recommended o r d e r and i s s u e d the CON t o Brookwood. 

" T r i n i t y a p pealed t o the Montgomery C i r c u i t 
C o u r t , p u r s u a n t t o § 41-22-20, A l a . Code 1975, a 
p a r t of the Alabama A d m i n i s t r a t i v e Procedure A c t , § 
41-22-1 e t seq., A l a . Code 1975. S t . V i n c e n t ' s d i d 
not a p p e a l . On a p p e a l , T r i n i t y made v a r i o u s 
arguments c h a l l e n g i n g the m e r i t s of the d e c i s i o n t o 
g r a n t the CON t o Brookwood. T r i n i t y a l s o argued 
t h a t Brookwood's CON a p p l i c a t i o n s h o u l d have been 
d i s m i s s e d f o r f a i l u r e t o comply w i t h the p u b l i c a t i o n 
r u l e . On June 3, 2011, the c i r c u i t c o u r t e n t e r e d a 
judgment r e v e r s i n g the CONRB's d e c i s i o n t o g r a n t 
Brookwood the CON on the ground t h a t Brookwood had 
f a i l e d t o comply w i t h the p u b l i c a t i o n r u l e . In i t s 
judgment, the c i r c u i t c o u r t c o n c l u d e d t h a t the 
CONRB's d e c i s i o n was ' f a t a l l y f l a w e d ' by Brookwood's 
noncompliance w i t h the p u b l i c a t i o n r u l e . C u r i o u s l y , 
the c i r c u i t c o u r t ' s judgment a l s o p u r p o r t e d t o 
' a f f i r m ' the d e c i s i o n 'with r e s p e c t t o the m e r i t s of 
the [ FED] p r o j e c t and the need f o r the [FED] 
p r o j e c t . ' However, the judgment i n f a c t r e v e r s e d 
the CONRB's d e c i s i o n t o i s s u e the CON. Brookwood 
appealed t o t h i s c o u r t , p u r s u a n t t o § 41-22-20. 
T r i n i t y f i l e d a c r o s s - a p p e a l , c h a l l e n g i n g the 
c i r c u i t c o u r t ' s judgment i n s o f a r as i t p u r p o r t e d t o 
a f f i r m the CONRB's d e c i s i o n 'with r e s p e c t t o the 
m e r i t s . ' T h i s c o u r t h e a r d o r a l arguments on J u l y 
10, 2012. 

" 1 T h i s r u l e was amended e f f e c t i v e September 23, 
2011, t o remove the p u b l i c a t i o n r e q u i r e m e n t except 
f o r CON a p p l i c a t i o n s f o r drug-abuse c e n t e r s and 
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p s y c h i a t r i c beds. The above-quoted v e r s i o n of the 
p u b l i c a t i o n r u l e i s the v e r s i o n a p p l i c a b l e i n t h i s 
c a s e . " 

Brookwood, 101 So. 3d a t 1222-23. A f t e r h e a r i n g o r a l 

argument, t h i s c o u r t " c o n c l u d e [ d ] t h a t T r i n i t y was not 

p r e j u d i c e d by Brookwood's noncompliance w i t h the p u b l i c a t i o n 

r u l e . That i s , Brookwood's f a i l u r e t o comply w i t h the r u l e 

was harmless e r r o r . " I d . a t 1228. T h e r e f o r e , we r e v e r s e d the 

t r i a l c o u r t ' s judgment and remanded the case f o r a d e c i s i o n on 

the m e r i t s . 

On remand, the t r i a l c o u r t a f f i r m e d the d e c i s i o n of SHPDA 

to award the CON t o Brookwood. The t r i a l c o u r t ' s judgment 

does not i n c l u d e any s p e c i f i c f i n d i n g s of f a c t or c o n c l u s i o n s 

of law. An a d m i n i s t r a t i v e law judge ("ALJ") made e x t e n s i v e 

f i n d i n g s of f a c t on the i s s u e s f o l l o w i n g the c o n t e s t e d - c a s e 

h e a r i n g r e f e r e n c e d i n the p r i o r o p i n i o n of t h i s c o u r t . Those 

f i n d i n g s were p r e s e n t e d t o and c o n s i d e r e d by SHPDA b e f o r e i t 

g r a n t e d the CON. As noted i n our p r i o r o p i n i o n , T r i n i t y has 

appealed SHPDA's d e c i s i o n t o award the CON t o Brookwood t o the 

t r i a l c o u r t , p u r s u a n t t o § 41-22-20(b), A l a . Code 1975. 

T r i n i t y f i l e d a t i m e l y a p p e a l of the t r i a l c o u r t ' s judgment 

a f f i r m i n g SHPDA's d e c i s i o n t o g r a n t the CON t o t h i s c o u r t 
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pu r s u a n t t o § 41-22-21, A l a . Code 1975, which has j u r i s d i c t i o n 

p u r s u a n t t o § 12-3-10, A l a . Code 1975. 

Sta n d a r d of Review 

As we s t a t e d i n Brookwood, " [ t ] h i s c o u r t reviews a 

c i r c u i t c o u r t ' s judgment as t o an agency's d e c i s i o n w i t h o u t a 

presumption of c o r r e c t n e s s because the c i r c u i t c o u r t i s i n no 

b e t t e r p o s i t i o n t o r e v i e w the agency's d e c i s i o n than i s t h i s 

c o u r t . C l a r k v. Fancher, 662 So. 2d 258, 261 ( A l a . C i v . App. 

1994)." 101 So. 3d a t 1225. The scope of j u d i c i a l r e v i e w of 

an o r d e r i s s u e d by SHPDA awarding a CON i s p r o v i d e d i n § 41-

22- 2 0 ( k ) , A l a . Code 1975: 

"Except where j u d i c i a l r e v i e w i s by t r i a l de novo, 
the agency o r d e r s h a l l be taken as prima f a c i e j u s t 
and r e a s o n a b l e and the c o u r t s h a l l not s u b s t i t u t e 
i t s judgment f o r t h a t of the agency as t o the weight 
of the e v i d e n c e on q u e s t i o n s of f a c t , e x c e p t where 
o t h e r w i s e a u t h o r i z e d by s t a t u t e . The c o u r t may 
a f f i r m the agency a c t i o n or remand the case t o the 
agency f o r t a k i n g a d d i t i o n a l t e s t i m o n y and e v i d e n c e 
or f o r f u r t h e r p r o c e e d i n g s . The c o u r t may r e v e r s e or 
modify the d e c i s i o n or g r a n t o t h e r a p p r o p r i a t e 
r e l i e f from the agency a c t i o n , e q u i t a b l e or l e g a l , 
i n c l u d i n g d e c l a r a t o r y r e l i e f , i f the c o u r t f i n d s 
t h a t the agency a c t i o n i s due t o be s e t a s i d e or 
m o d i f i e d under s t a n d a r d s s e t f o r t h i n app e a l or 
r e v i e w s t a t u t e s a p p l i c a b l e t o t h a t agency or i f 
s u b s t a n t i a l r i g h t s of the p e t i t i o n e r have been 
p r e j u d i c e d because the agency a c t i o n i s any one or 
more of the f o l l o w i n g : 

"(1) In v i o l a t i o n of c o n s t i t u t i o n a l or s t a t u t o r y 
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p r o v i s i o n s ; 

" ( 2 ) In excess of the s t a t u t o r y a u t h o r i t y of the 
agency; 

" ( 3 ) In v i o l a t i o n of any p e r t i n e n t agency r u l e ; 

"(4) Made upon u n l a w f u l p r o c e d u r e ; 

"(5) A f f e c t e d by o t h e r e r r o r of law; 

"(6) C l e a r l y erroneous i n view of the r e l i a b l e , 
p r o b a t i v e , and s u b s t a n t i a l e v i d e n c e on the whole 
r e c o r d ; or 

"(7) Unreasonable, a r b i t r a r y , or c a p r i c i o u s , or 
c h a r a c t e r i z e d by an abuse of d i s c r e t i o n or a c l e a r l y 
unwarranted e x e r c i s e of d i s c r e t i o n . " 

A n a l y s i s 

T r i n i t y r a i s e s t h r e e i s s u e s on a p p e a l : t h a t the award of 

the CON i s not c o n s i s t e n t w i t h the S t a t e H e a l t h P l a n ("SHP"); 

t h a t Brookwood's proposed FED l a c k s the p o t e n t i a l t o be 

l i c e n s e d by the Alabama Department of P u b l i c H e a l t h ("ADPH"); 

and t h a t the proposed FED l a c k s " l o c a t i o n a l a p p r o p r i a t e n e s s . " 

In r e v i e w i n g T r i n i t y ' s arguments, i t appears t h a t i t urges 

r e v e r s a l based on t h r e e p r o v i s i o n s of § 4 1 - 2 2 - 2 0 ( k ) : t h a t the 

d e c i s i o n i s i n excess of s t a t u t o r y a u t h o r i t y ( s u b s e c t i o n 

( k ) ( 2 ) ) ; (3) t h a t the d e c i s i o n v i o l a t e s an agency r u l e , 

s p e c i f i c a l l y , Rule 410-1-6-.05, A l a . Admin. Code 

(SHPDA)(subsection ( k ) ( 3 ) ) ; and t h a t the d e c i s i o n i s 
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un r e a s o n a b l e , a r b i t r a r y , c a p r i c i o u s , or exceeds SHPDA's 

d i s c r e t i o n ( s u b s e c t i o n ( k ) ( 7 ) ) . The scope of our r e v i e w has 

been n a r r o w l y d e f i n e d by the l e g i s l a t u r e , which has d e c l a r e d 

t h a t "the agency o r d e r s h a l l be t aken as prima f a c i e j u s t and 

r e a s o n a b l e and [ t h a t ] the c o u r t s h a l l not s u b s t i t u t e i t s 

judgment f o r t h a t of the agency as t o the weight of the 

e v i d e n c e on q u e s t i o n s of f a c t , e x c e p t where o t h e r w i s e 

a u t h o r i z e d by s t a t u t e . " § 41-22-20(k). 

T r i n i t y ' s f i r s t c o n t e n t i o n i s t h a t "a CON can be i s s u e d 

o n l y i f i t i s c o n s i s t e n t " w i t h the SHP and t h a t the CON a t 

i s s u e i s not c o n s i s t e n t w i t h the SHP. The SHP i s "[a] 

comprehensive p l a n which i s p r e p a r e d t r i e n n i a l l y and r e v i e w e d 

a t l e a s t a n n u a l l y and r e v i s e d as n e c e s s a r y by the S t a t e w i d e 

H e a l t h C o o r d i n a t i n g C o u n c i l , w i t h the a s s i s t a n c e of the S t a t e 

H e a l t h P l a n n i n g and Development Agency, and approved by the 

Governor." § 22-21-260(13), A l a . Code 1975. The SHP " s h a l l 

p r o v i d e f o r the development of h e a l t h programs and r e s o u r c e s 

t o a s s u r e t h a t q u a l i t y h e a l t h s e r v i c e s w i l l be a v a i l a b l e and 

a c c e s s i b l e i n a manner which a s s u r e s c o n t i n u i t y of c a r e , a t 

r e a s o n a b l e c o s t s , f o r a l l r e s i d e n t s of the s t a t e . " I d . 

S e v e r a l s t a t u t e s , as w e l l as a d m i n i s t r a t i v e r e g u l a t i o n s 

8 



2120090 

adopted p u r s u a n t t o s t a t u t o r y a u t h o r i t y , r e q u i r e SHPDA t o 

e v a l u a t e whether a proposed h e a l t h s e r v i c e i s c o n s i s t e n t w i t h 

the SHP b e f o r e a CON can be i s s u e d : 

"No i n s t i t u t i o n a l h e a l t h s e r v i c e s which are s u b j e c t 
t o [ t h e CON p r o c e s s ] s h a l l be p e r m i t t e d which are 
i n c o n s i s t e n t w i t h the S t a t e H e a l t h P l a n . " 

§ 22-21-263(a), A l a . Code 1975. 

"The SHPDA, pu r s u a n t t o the p r o v i s i o n s of 
S e c t i o n 22-21-274, s h a l l p r e s c r i b e by r u l e s and 
r e g u l a t i o n s the c r i t e r i a and c l a r i f y i n g d e f i n i t i o n s 
f o r r e v i e w s covered by t h i s a r t i c l e . These c r i t e r i a 
s h a l l i n c l u d e a t l e a s t the f o l l o w i n g : 

"(1) C o n s i s t e n c y w i t h the a p p r o p r i a t e 
S t a t e H e a l t h F a c i l i t y and s e r v i c e s p l a n s 
e f f e c t i v e a t the time the a p p l i c a t i o n was 
r e c e i v e d by the S t a t e Agency, which s h a l l 
i n c l u d e the l a t e s t approved r e v i s i o n s of 
[ s p e c i f i e d ] p l a n s . " 

§ 22-21-264, A l a . Code 1975. 

"The proposed new i n s t i t u t i o n a l h e a l t h s e r v i c e s h a l l 
be c o n s i s t e n t w i t h the a p p r o p r i a t e s t a t e h e a l t h 
f a c i l i t y and s e r v i c e s p l a n s e f f e c t i v e a t the time 
the a p p l i c a t i o n was r e c e i v e d by the s t a t e agency 

" 

R u l e 410-1-6-.02(1), A l a . Admin. Code (SHPDA). 

" D e t e r m i n a t i o n of a s u b s t a n t i a l l y unmet p u b l i c 
r e quirement f o r the proposed h e a l t h care f a c i l i t y , 
s e r v i c e , or c a p i t a l e x p e n d i t u r e s h a l l be made b e f o r e 
a p p r o v a l may be g r a n t e d . The need s h a l l be 
c o n s i s t e n t w i t h o r d e r l y p l a n n i n g w i t h i n the s t a t e 
and community f o r f u r n i s h i n g comprehensive h e a l t h 
c a r e . " 
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Rule 410-1-6-.05(1), A l a . Admin. Code (SHPDA). 

At the time Brookwood a p p l i e d f o r the CON and throughout 

the p r o c e e d i n g s below, the SHP d i d not address FEDs i n any 

manner. T r i n i t y argues t h a t SHPDA c o u l d not have found 

Brookwood's proposed FED t o be c o n s i s t e n t w i t h the SHP because 

the SHP does not address and approve of FEDs o r , 

a l t e r n a t i v e l y , t h a t SHPDA was r e q u i r e d t o f i n d t h a t the 

proposed FED was i n c o n s i s t e n t w i t h the SHP because i t c o n t a i n s 

no mention of t h a t type of f a c i l i t y . S p e c i f i c a l l y , T r i n i t y 

argues t h a t the SHP "does not address [ F E D s ] . By i s s u i n g a 

CON f o r a FED, SHPDA a c t e d ' i n v i o l a t i o n of [ t h e ] s t a t u t o r y 

p r o v i s i o n s ' r e q u i r i n g c o n s i s t e n c y w i t h the S t a t e H e a l t h P l a n , 

see, e.g., § 22-21-264." T r i n i t y argues t h a t SHPDA, i n 

g r a n t i n g the FED CON t o Brookwood exceeded i t s s t a t u t o r y 

a u t h o r i t y and usurped the r o l e of the S t a t e w i d e H e a l t h 

C o o r d i n a t i n g C o u n c i l ("SHCC"), which i s s t a t u t o r i l y 

r e s p o n s i b l e f o r p r o m u l g a t i n g amendments t o the SHP i n 

c o n j u n c t i o n w i t h SHPDA. In sum, T r i n i t y argues t h a t Brookwood 

s h o u l d be r e q u i r e d t o p e t i t i o n the SHCC t o amend the SHP t o 

i n c l u d e s p e c i f i c mention of and a p p r o v a l f o r FEDs b e f o r e 

p e t i t i o n i n g f o r a CON r e g a r d i n g i t s FED. 
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We are not d i r e c t e d t o any a u t h o r i t y t h a t imposes an 

a f f i r m a t i v e d uty on the p a r t of Brookwood or any CON 

p e t i t i o n e r t o seek amendments t o the SHP through SHCC b e f o r e 

p e t i t i o n i n g f o r a CON. R a t h e r , the d e t e r m i n a t i o n whether a 

p r o j e c t i s " c o n s i s t e n t " w i t h the SHP i s a d e t e r m i n a t i o n 

s t a t u t o r i l y committed t o SHPDA by § 22-21-264. The l e g i s l a t u r e 

c o u l d have r e q u i r e d an a p p l i c a n t t o p e t i t i o n SHCC t o determine 

of whether a p r o j e c t i s c o n s i s t e n t w i t h the SHP b e f o r e s e e k i n g 

t o o b t a i n a CON, but i t d i d not do so. T h e r e f o r e , the i s s u e 

b e f o r e us i s not whether SHPDA has usurped the r o l e of SHCC or 

o b v i a t e d the purpose of the SHP, but whether SHPDA, i n 

d e t e r m i n a t i n g t h a t a FED i s c o n s i s t e n t w i t h , or not 

i n c o n s i s t e n t w i t h , the SHP, exceeded i t s s t a t u t o r y a u t h o r i t y 

or d i s c r e t i o n . T r i n i t y argues t h a t because FEDs are not 

s p e c i f i c a l l y mentioned i n the SHP, SHPDA c o u l d not p r o c e e d t o 

determine whether the proposed p r o j e c t i s c o n s i s t e n t w i t h the 

SHP. We h o l d t h a t the d e t e r m i n a t i o n of the c o n s i s t e n c y of a 

proposed p r o j e c t w i t h the SHP i s a matter e n t r u s t e d t o SHPDA. 

The p e r t i n e n t s t a t u t e s do not c a l l upon SHPDA t o determine 

whether a s p e c i f i c s e r v i c e or f a c i l i t y i s mentioned and 

approved i n the SHP, o n l y whether such a s e r v i c e or f a c i l i t y 
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i s c o n s i s t e n t w i t h the SHP. Had the l e g i s l a t u r e w ished t o 

impose such a narrow r e v i e w of CON p e t i t i o n s , i t c o u l d have 

done so. The r e c o r d i n c l u d e s the d e t a i l e d "Recommended 

F i n d i n g s of F a c t s and C o n c l u s i o n s of Law" ("the 

recommendation") s u b m i t t e d by the A L J t o SHPDA, which SHPDA's 

CON Review Boar d ("CONRB") adopted i n g r a n t i n g the CON. The 

recommendation d i r e c t l y addresses the i s s u e of the c o n s i s t e n c y 

of the proposed FED t o the SHP. S p e c i f i c a l l y , the 

recommendation s t a t e s t h a t " t h e SHP c o n t a i n s no s p e c i f i c 

p r o v i s i o n or need methodology a p p l i c a b l e t o FEDs or emergency 

s e r v i c e s . I t i s e q u a l l y c l e a r , however, t h a t the SHP does not 

c o n t a i n any p r o v i s i o n s which p r o h i b i t , r e s t r i c t or o t h e r w i s e 

p l a c e any re q u i r e m e n t s on FEDs or emergency departments." The 

recommendation observes t h a t the p r o j e c t " i s not i n c o n s i s t e n t 

w i t h any p r o v i s i o n of the SHP." The recommendation examines 

the terms " i n c o n s i s t e n t " and " c o n s i s t e n t " by r e f e r e n c e t o 

m u l t i p l e d i c t i o n a r i e s , notes the d i f f e r e n c e p r e s e n t when an 

a p p l i c a t i o n concerns a s p e c i f i c a l l y governed s e r v i c e or 

f a c i l i t y , r e f e r e n c e s the e x p e r t t e s t i m o n y o f f e r e d d u r i n g the 

course of the p r o c e e d i n g s , and c i t e s t o the p r i o r p r e c e d e n t 

and p r a c t i c e of SHPDA i n h a n d l i n g p e t i t i o n s f o r s i m i l a r 
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p r o j e c t s , such as ambulatory s u r g i c a l c e n t e r s and o t h e r o f f -

campus h o s p i t a l departments, as t o which SHPDA has g r a n t e d 

CONs b e f o r e t h e i r d i r e c t i n c l u s i o n i n the SHP. The f i n d i n g s 

i n the recommendation r e l i e d upon by SHPDA i n g r a n t i n g the FED 

CON t o Brookwood are based on the r e c o r d p r e s e n t e d and 

demonstrate t h a t the CONRB c a r e f u l l y c o n s i d e r e d whether the 

proposed p r o j e c t was c o n s i s t e n t w i t h the SHP. The scope of 

our r e v i e w , as p r o v i d e d i n § 41-22-20(k), s p e c i f i c a l l y s t a t e s 

t h a t " t h e agency o r d e r s h a l l be taken as prima f a c i e j u s t and 

re a s o n a b l e and the c o u r t s h a l l not s u b s t i t u t e i t s judgment f o r 

t h a t of the agency as t o the weight of the e v i d e n c e on 

q u e s t i o n s of f a c t , e x c e p t where o t h e r w i s e a u t h o r i z e d by 

s t a t u t e . " " ' T h i s c o u r t and the t r i a l c o u r t must g i v e 

s u b s t a n t i a l d e f e r e n c e t o an agency's i n t e r p r e t a t i o n of i t s 

r u l e s and r e g u l a t i o n s . " [ A ] n agency's i n t e r p r e t a t i o n of i t s 

own r e g u l a t i o n must s t a n d i f i t i s r e a s o n a b l e , even though i t 

may not appear as r e a s o n a b l e as some o t h e r i n t e r p r e t a t i o n . " ' " 

Fowler v. Johnson, 961 So. 2d 122, 130 ( A l a . 2006) ( q u o t i n g 

M o b i l e Cnty. P e r s . Bd. v. T i l l m a n , 751 So. 2d 517, 518 ( A l a . 

C i v . App. 1999 ) ) . The f i n d i n g s and c o n c l u s i o n s adopted by 

SHPDA are not un r e a s o n a b l e , a r b i t r a r y , c a p r i c i o u s , or beyond 
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the s t a t u t o r i l y g r a n t e d a u t h o r i t y and d i s c r e t i o n of SHPDA. 

See § 4 1 - 2 2 - 2 0 ( k ) ( 2 ) , ( 3 ) , and ( 7 ) . 

T r i n i t y next argues t h a t SHPDA "cannot i s s u e a CON f o r a 

h e a l t h care f a c i l i t y w i t h o u t a showing t h a t the proposed 

f a c i l i t y can be l i c e n s e d " by ADPH. S t a t u t o r y p r o v i s i o n s and 

a d m i n i s t r a t i v e r e g u l a t i o n s r e q u i r e SHPDA t o f i n d t h a t a 

proposed f a c i l i t y has the " r e a s o n a b l e p o t e n t i a l ... t o meet 

l i c e n s u r e s t a n d a r d s " b e f o r e g r a n t i n g a CON. § 22-21-264(4)g, 

A l a . Code 1975; see a l s o R u l e 410-1-6-.05(1)(g), A l a . Admin. 

Code (SHPDA). ADPH i s a s e p a r a t e agency. ADPH, not SHPDA, 

determines whether t o l i c e n s e a h e a l t h - c a r e f a c i l i t y l i k e the 

FED. The p e r t i n e n t s t a t u t e and r e g u l a t i o n r e q u i r e SHPDA t o 

determine the " [ r ] e a s o n a b l e p o t e n t i a l , " not the c e r t a i n t y or 

even p r o b a b i l i t y , t h a t a proposed f a c i l i t y w i l l meet l i c e n s u r e 

s t a n d a r d s . At the time Brookwood a p p l i e d f o r the CON f o r the 

FED and throughout the p r o c e e d i n g s , ADPH had not i s s u e d 

r e g u l a t i o n s or c r i t e r i a f o r l i c e n s i n g FED f a c i l i t i e s . T r i n i t y 

argues t h a t SHPDA c o u l d not have de t e r m i n e d t h a t Brookwood's 

FED had the " r e a s o n a b l e p o t e n t i a l " t o meet l i c e n s u r e s t a n d a r d s 

u n l e s s such s t a n d a r d s were i n p l a c e . T r i n i t y p o i n t s t o a 

p o r t i o n of a l e t t e r from the deputy g e n e r a l c o u n s e l of ADPH t o 
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Brookwood's c o u n s e l d a t e d A p r i l 24, 2009, which s t a t e s : " [ S ] o 

t h e r e i s a b s o l u t e l y no m i s u n d e r s t a n d i n g , p l e a s e be a d v i s e d 

t h a t the [ADPH] i n t e n d s t o r e q u i r e t h a t any f r e e s t a n d i n g 

emergency department ... be l i c e n s e d by the [ADPH]. ... The 

c u r r e n t t h i n k i n g by [ADPH] s t a f f i s t h a t [ i t ] w i l l need t o 

propose new r u l e s f o r h o s p i t a l - b a s e d f r e e s t a n d i n g emergency 

departments, which, of co u r s e , would be s u b j e c t t o p u b l i c 

comment." The l e t t e r does not i n d i c a t e t h a t ADPH i n t e n d e d t o 

deny l i c e n s u r e t o the proposed FED, s h o u l d the p r o j e c t come t o 

f r u i t i o n . R a t h e r , i t suggests t h a t t h e r e i s a r e a s o n a b l e 

e x p e c t a t i o n ADPH would use i t s e s t a b l i s h e d p r o c e d u r e s t o 

promulgate r u l e s t o meet the r e a l i t i e s of the new f a c i l i t y . 

T h i s correspondence n o t w i t h s t a n d i n g , the recommendation from 

the A L J p r o v i d e d d e t a i l e d f i n d i n g s of f a c t r e g a r d i n g the 

p o t e n t i a l - f o r - l i c e n s u r e r equirement of the p e r t i n e n t s t a t u t e 

and r e g u l a t i o n w i t h r e s p e c t t o t h i s p a r t i c u l a r FED. Those 

f i n d i n g s i n c l u d e : 

"147. The evi d e n c e i n t h i s case demonstrated a 
r e a s o n a b l e p o t e n t i a l t h a t the [proposed FED] w i l l 
comply w i t h a l l a p p l i c a b l e l i c e n s u r e r u l e s . 
Brookwood i s c u r r e n t l y a l i c e n s e d h o s p i t a l , and has 
been l i c e n s e d s i n c e i t began o p e r a t i n g i n 1973, 
i n c l u d i n g f o r the p r o v i s i o n of emergency 
s e r v i c e s 
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"148. F u r t h e r , t h e r e are s e v e r a l d i f f e r e n t ways by 
which ADPH c o u l d l i c e n s e the proposed f a c i l i t y . 
F i r s t , the e v i d e n c e demonstrates t h a t the 280 ER can 
be l i c e n s e d under Brookwood's h o s p i t a l l i c e n s e 
The [proposed FED] w i l l be an off-campus department 
of Brookwood's main h o s p i t a l , o p e r a t i n g under the 
h o s p i t a l ' s g e n e r a l l i c e n s e , j u s t l i k e S t . V i n c e n t ' s 
g a s t r o e n t e r o l o g y l a b a t One N i n e t e e n H e a l t h & 
W e l l n e s s . 

"149. Second, the [proposed FED] c o u l d be l i c e n s e d 
as a s e p a r a t e h o s p i t a l f a c i l i t y , y e t s t i l l o p e r a te 
as p a r t of the h o s p i t a l and under the h o s p i t a l ' s 
management." See A l a . Admin. Code § 420-5-7-
. 0 2 ( 3 ) ( b ) ( ' A s e p a r a t e l i c e n s e s h a l l be r e q u i r e d f o r 
each f a c i l i t y when more than one f a c i l i t y i s 
o p e r a t e d under the same management.') 

"150. I n t h a t r e g a r d , Brookwood has met w i t h the 
ADPH on s e v e r a l o c c a s i o n s t o d i s c u s s the o p e r a t i o n 
of the [proposed FED] and the l i c e n s u r e of FEDs. 
The ADPH i s p r e s e n t l y engaged i n the p r o c e s s of 
d r a f t i n g l i c e n s u r e r u l e s f o r FEDs, and these r u l e s 
are e x p e c t e d t o be i n p l a c e by the time Brookwood's 
r e q u e s t e d CON i s g r a n t e d and the f a c i l i t y i s 
c o n s t r u c t e d and o p e r a t i o n a l " 

( C i t a t i o n s omitted.) Those f i n d i n g s are e n t i t l e d t o d e f e r e n c e 

and t h i s c o u r t i s not a u t h o r i z e d t o s u b s t i t u t e i t s judgment as 

to the f i n d i n g s of SHPDA on t h i s i s s u e . See § 4 1 - 2 2 - 2 0 ( k ) ( " t h e 

c o u r t s h a l l not s u b s t i t u t e i t s judgment f o r t h a t of the agency 

as t o the weight of the e v i d e n c e on q u e s t i o n s of f a c t , e x c e p t 

where o t h e r w i s e a u t h o r i z e d by s t a t u t e " ) . 

F i n a l l y , T r i n i t y argues t h a t Brookwood f a i l e d t o 

demonstrate " l o c a t i o n a l a p p r o p r i a t e n e s s " of i t s proposed FED 
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because Brookwood "has no arrangement which w i l l a l l o w i t t o 

purchase the r e a l p r o p e r t y where i t i n d i c a t e d the FED would be 

l o c a t e d . " 2 The a p p l i c a b l e s t a t u t e and a d m i n i s t r a t i v e 

r e g u l a t i o n r e q u i r e t h a t SHPDA c o n s i d e r " [ e ] v i d e n c e of the 

l o c a t i o n a l a p p r o p r i a t e n e s s of the proposed f a c i l i t y or s e r v i c e 

such as t r a n s p o r t a t i o n a c c e s s i b i l i t y , manpower a v a i l a b i l i t y , 

l o c a l z o n i n g , e n v i r o n m e n t a l h e a l t h , e t c . " § 22-21-264(4)f, 

A l a . Code 1975; See a l s o R u l e 4 1 0 - 1 - 6 - . 0 5 ( 1 ) ( f ) , A l a . Admin. 

Code (SHPDA). The s t a t u t e and the r e g u l a t i o n do not r e q u i r e 

p r o o f of ownership or r i g h t t o a c q u i r e p r o p e r t y a t a 

p a r t i c u l a r l o c a t i o n , o n l y p r o o f of l o c a t i o n a l a p p r o p r i a t e n e s s 

of the proposed f a c i l i t y . The ALJ's recommendation p r o v i d e a 

d e t a i l e d f a c t u a l a n a l y s i s s u p p o r t i n g the a p p r o p r i a t e n e s s of 

the l o c a t i o n , i n c l u d i n g : 

"19. A l t h o u g h the s e r v i c e area i s h e a v i l y p o p u l a t e d , 
p a r t i c u l a r l y the n o r t h w e s t e r n p o r t i o n of the s e r v i c e 
a r e a , t h e r e are p r e s e n t l y no ER s e r v i c e s i n t h i s 
a r e a . A rea r e s i d e n t s needing ER s e r v i c e s must t r a v e l 
the U.S. Highway 280 c o r r i d o r ('280 C o r r i d o r ' ) t o 
Brookwood, the c l o s e s t ER s e r v i c e s p r o v i d e r 
D u r i n g r a r e times of l i g h t t r a f f i c , good weather and 

2 A t the o r a l argument of t h i s case, Brookwood agreed t h a t 
the CON i s v a l i d o n l y f o r the s p e c i f i c l o c a t i o n c o n t a i n e d i n 
the a p p l i c a t i o n i t s u b m i t t e d , i . e . , the i n t e r s e c t i o n of 
Highway 280 and 119 i n S h e l b y County. Any o t h e r l o c a t i o n 
would, a c c o r d i n g t o the p a r t i e s , r e q u i r e a s e p a r a t e CON 
p r o c e s s t o be i n i t i a t e d . 
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no a c c i d e n t s , the d r i v i n g time down 280 from Highway 
199, the l o c a t i o n of the [ p r o p o s e d FED], t o 
Brookwood i s a t b e s t 20 m i n u t e s . ... I n o r d i n a r y 
t r a f f i c , the d r i v e time i s a t l e a s t 30 minutes or 
more, and, i n heavy t r a f f i c , can be an h o u r . Bad 
weather or an a c c i d e n t can b r i n g t r a f f i c t o a h a l t . 

"20. A c c o r d i n g l y , area r e s i d e n t s are i n need of more 
r e a d i l y a v a i l a b l e ER s e r v i c e s . ... Most i m p o r t a n t l y , 
e v e r y year v i c t i m s o f h e a r t a t t a c k s , s t r o k e s and 
o t h e r emergencies s u f f e r worse outcomes due t o 
d e l a y s i n o b t a i n i n g ER s e r v i c e s up t o and i n c l u d i n g 
d eath, because they c o u l d not get t o Brookwood's ER 
i n t i m e . Thus, f o r some, Brookwood's [ p r o p o s e d FED] 
t r u l y w i l l be a matter o f l i f e and d e a t h . 

"25. When p a t i e n t s p r e s e n t t o the [proposed FED], 
they w i l l be seen and e v a l u a t e d a t l e a s t 30 minutes 
sooner, and p r o b a b l y more, than i f they had t r a v e l e d 
down the 280 c o r r i d o r t o the Brookwood ER I f a 
p a t i e n t needs f u r t h e r t r e a t m e n t i n the h o s p i t a l , 
such as i n an o p e r a t i n g room, or a c a t h l a b , the 
[proposed FED] p e r s o n n e l w i l l n o t i f y the h o s p i t a l 
i m m e d i a t e l y , so t h a t the o p e r a t i n g rooms or c a t h 
l a b s can be r e a d i e d , and any n e c e s s a r y p h y s i c i a n s or 
a f t e r hours c a l l teams assembled, w h i l e the p a t i e n t 
i s en r o u t e from the [proposed FED] v i a ambulance 
to the h o s p i t a l , t h e r e b y s a v i n g v a l u a b l e t i m e . ... 

"  

"33. C u r r e n t l y t h e r e are s e r i o u s problems w i t h 
access t o ER s e r v i c e s f o r h e a r t a t t a c k v i c t i m s i n 
the 280 s e r v i c e a r e a . Once a person l e a v e s 
Birmingham t r a v e l i n g s o u t h e a s t on U.S. 280, t h e r e 
are no ER s e r v i c e s a v a i l a b l e u n t i l Coosa V a l l e y 
M e d i c a l C e n t e r ('Coosa V a l l e y ' ) i n S y l a c a u g a , 
Alabama, over 40 m i l e s away. ... 

"  
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"39. The evi d e n c e was c o n c l u s i v e t h a t the [proposed 
FED] w i l l g r e a t l y improve emergency s e r v i c e s f o r 
h e a r t a t t a c k v i c t i m s , and w i l l save l i v e s . ... " 

T h e r e f o r e , T r i n i t y has not shown t h a t SHPDA exceeded i t s 

s t a t u t o r y a u t h o r i t y by g r a n t i n g the CON or t h a t i t r e n d e r e d an 

un r e a s o n a b l e , a r b i t r a r y , or c a p r i c i o u s d e c i s i o n i n t h a t 

r e g a r d . 

C o n c l u s i o n 

I t was w i t h i n the d i s c r e t i o n a f f o r d e d t o SHPDA t o 

determine whether the proposed FED was c o n s i s t e n t w i t h the 

SHP, whether i t had the r e a s o n a b l e p o t e n t i a l t o be l i c e n s e d , 

and whether the proposed l o c a t i o n was a p p r o p r i a t e . A p p l y i n g 

the r e q u i r e d d e f e r e n t i a l s t a n d a r d t o SHPDA's d e c i s i o n , the 

evid e n c e i s i n s u f f i c i e n t t o show t h a t SHPDA exceeded i t s 

a u t h o r i t y , v i o l a t e d any r u l e s , or ren d e r e d an u n r e a s o n a b l e , 

a r b i t r a r y , or c a p r i c i o u s d e c i s i o n by making those 

d e t e r m i n a t i o n s i n f a v o r o f Brookwood and a g a i n s t T r i n i t y . 

A p p l y i n g § 41-22-20(k), we have no b a s i s t o r e v e r s e t h a t 

d e c i s i o n . T h e r e f o r e , we a f f i r m the t r i a l c o u r t ' s judgment 

a f f i r m i n g SHPDA's g r a n t o f the FED CON t o Brookwood. 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n , J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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THOMAS, Judge, c o n c u r r i n g i n the r e s u l t . 

A l t h o u g h I agree t h a t the judgment of the Montgomery 

C i r c u i t C ourt a f f i r m i n g the award by the S t a t e H e a l t h P l a n n i n g 

and Development Agency ("SHPDA") through the C e r t i f i c a t e of 

Need Review Board ("CONRB") of a C e r t i f i c a t e of Need ("CON") 

to Brookwood H e a l t h S e r v i c e s , I n c . , d/b/a Brookwood M e d i c a l 

C e n ter ("Brookwood") t o c o n s t r u c t a f r e e s t a n d i n g emergency 

department ("FED") s h o u l d be a f f i r m e d , I would approach two 

of the arguments a s s e r t e d by A f f i n i t y H o s p i t a l , LLC, d/b/a 

T r i n i t y M e d i c a l C e nter of Birmingham ( " T r i n i t y " ) , d i f f e r e n t l y . 

As a r e s u l t , I must concur i n the r e s u l t . 

T r i n i t y ' s f i r s t and main argument i s premised on 

s t a t u t o r y - c o n s t r u c t i o n p r i n c i p l e s . T r i n i t y does not, and, 

a r g u a b l y , cannot, argue t h a t SHPDA i s not endowed w i t h the 

r i g h t , and i n d e e d the duty, t o determine whether a p r o j e c t f o r 

which a CON i s sought i s c o n s i s t e n t w i t h the S t a t e H e a l t h P l a n 

("the SHP"). See A l a . Code 1975, § 22-21-264(1)a ( p r o v i d i n g 

t h a t the c r i t e r i a t o be u t i l i z e d by SHPDA i n r e v i e w i n g 

a p p l i c a t i o n s f o r CONs s h o u l d i n c l u d e " [ c ] o n s i s t e n c y w i t h the 

a p p r o p r i a t e S t a t e H e a l t h F a c i l i t y and s e r v i c e s p l a n s e f f e c t i v e 

a t the time the a p p l i c a t i o n was r e c e i v e d ... , which s h a l l 

i n c l u d e the l a t e s t approved r e v i s i o n s of [ s p e c i f i e d ] p l a n s , " 

i n c l u d i n g the SHP). What T r i n i t y does argue i s t h a t SHPDA's 
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r e v i e w of whether a p r o j e c t i s c o n s i s t e n t w i t h the SHP i s 

l i m i t e d t o d e t e r m i n i n g whether the proposed p r o j e c t " t r a c k [ s ] 

an e x p r e s s p r o v i s i o n i n the [SHP]." T r i n i t y ' s r e p l y b r i e f , p. 

10. T r i n i t y contends t h a t the l e g i s l a t u r e ' s use of the 

d i f f e r e n t terms " c o n s i s t e n t " and " i n c o n s i s t e n t " i n v a r i o u s 

s t a t u t e s g o v e r n i n g SHPDA rev i e w , see, e.g., A l a . Code 1975, § 

22-21-266(1) ( p r o h i b i t i n g the i s s u a n c e o f a CON u n l e s s a 

proposed f a c i l i t y or s e r v i c e i s " c o n s i s t e n t w i t h " the SHP), 

and § 22-21-263(a) ( s t a t i n g t h a t no i n s t i t u t i o n a l h e a l t h 

s e r v i c e s "which are i n c o n s i s t e n t w i t h the [SHP]" are 

p e r m i t t e d ) , i s m e a n i n g f u l and t h a t the terms have d i s t i n c t l y 

d i f f e r e n t meanings; T r i n i t y r e l i e s on the p r i n c i p l e of 

s t a t u t o r y c o n s t r u c t i o n t h a t r e q u i r e s us t o presume t h a t the 

use of d i f f e r e n t terms by the l e g i s l a t u r e i n the same s t a t u t e 

i m p l i e s t h a t the terms have d i f f e r e n t meanings and are not 

redundant. See S u r t e e s v. V F J V e n t u r e s , I n c . , 8 So. 3d 950, 

975 ( A l a . C i v . App. 2008) ("The c o u r t s must presume t h a t ... 

the l e g i s l a t u r e i n t e n d e d t h a t each word of [a] s t a t u t e have 

e f f e c t , and we must a l s o presume t h a t the l e g i s l a t u r e d i d not 

i n c l u d e meaningless language or redundancies i n the 

s t a t u t e . " ) . T r i n i t y f u r t h e r suggests s p e c i f i c a l l y t h a t 

" i n c o n s i s t e n t " means " c o n t r a d i c t i n g an expre s s p r o v i s i o n i n 

the [SHP]." I am not c o n v i n c e d . 
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The terms " c o n s i s t e n t " and " i n c o n s i s t e n t " are but two 

forms of the word " c o n s i s t e n t . " That i s , " i n c o n s i s t e n t " i s 

the o p p o s i t e or antonym of " c o n s i s t e n t , " c r e a t e d by the 

a d d i t i o n of the p r e f i x " i n , " which, i n t h i s c o n t e x t , means 

"not." A l t h o u g h the p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n 

r e q u i r e us t o assume t h a t the l e g i s l a t u r e used the terms i t 

employed i n the s t a t u t e d e l i b e r a t e l y and d i d not use redundant 

terms, we must a l s o c o n s t r u e those terms t h a t are not d e f i n e d 

by the l e g i s l a t u r e by u s i n g the p l a i n , o r d i n a r y , and commonly 

un d e r s t o o d meanings of those terms. P l e a s u r e I s l a n d 

Ambulatory Surgery C t r . , LLC v. S t a t e H e a l t h P l a n n i n g & Dev.  

Agency, 38 So. 3d 739, 742 ( A l a . C i v . App. 2008) ( q u o t i n g Bean  

Dredging, L.L.C. v. Alabama Dep't of Revenue, 855 So. 2d 513, 

517 ( A l a . 2003)). The d i c t i o n a r y d e f i n i t i o n of " c o n s i s t e n t " 

i s "marked by harmony, r e g u l a r i t y , or s t e a d y c o n t i n u i t y : f r e e 

from v a r i a t i o n or c o n t r a d i c t i o n " or "marked by agreement: 

c o m p a t i b l e . " Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 2 66 

(11th ed. 2003) " I n c o n s i s t e n t " i s d e f i n e d as "not c o m p a t i b l e 

w i t h another f a c t or c l a i m " or " c o n t a i n i n g i n c o m p a t i b l e 

elements." I d . a t 631. Thus, when the l e g i s l a t u r e r e q u i r e d 

t h a t SHPDA c o n s i d e r whether a proposed s e r v i c e or f a c i l i t y 

t h a t i s the s u b j e c t of a CON a p p l i c a t i o n i s c o n s i s t e n t w i t h 

the SHP or whether i t i s i n c o n s i s t e n t w i t h the SHP, i t 
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r e q u i r e d the same a n a l y s i s . The q u e s t i o n SHPDA must ask i s 

whether the s e r v i c e or f a c i l i t y p roposed i n the CON 

a p p l i c a t i o n i s c o m p a t i b l e w i t h or i n c o m p a t i b l e w i t h the SHP. 

N o t h i n g i n the language of the s e v e r a l s t a t u t e s i n d i c a t e s 

t h a t SHPDA may approve a CON o n l y i f the SHP d i r e c t l y 

a ddresses the s e r v i c e or f a c i l i t y p roposed i n the CON 

a p p l i c a t i o n . That i s , based on the language used i n some of 

the s t a t u t e s , i t does not appear t h a t SHPDA may approve o n l y 

those proposed s e r v i c e s or f a c i l i t i e s t h a t " t r a c k an e x p r e s s 

p r o v i s i o n i n the SHP"; i n s t e a d the language used by the 

l e g i s l a t u r e p e r m i t s SHPDA t o determine t h a t a proposed s e r v i c e 

or f a c i l i t y i s c o n s i s t e n t w i t h the SHP i f i t i s c o m p a t i b l e 

w i t h the SHP. L i k e w i s e , a l t h o u g h the language i n some of the 

s t a t u t e s p r o h i b i t s the a p p r o v a l of a CON when the proposed 

s e r v i c e or f a c i l i t y i s i n c o n s i s t e n t w i t h the SHP, t h a t 

language r e q u i r e s SHPDA t o determine whether the proposed 

s e r v i c e or f a c i l i t y i s i n c o m p a t i b l e w i t h the SHP and does not 

c o n f i n e i t s r e v i e w t o d e t e r m i n i n g whether a proposed s e r v i c e 

or f a c i l i t y " c o n f l i c t s w i t h an e x p r e s s p r o v i s i o n i n the SHP." 

Because the terms " c o n s i s t e n t " and " i n c o n s i s t e n t " are 

u n d e f i n e d i n the s t a t u t e s , I re a d the s t a t u t e s t o a l l o w SHPDA 

to determine whether a proposed s e r v i c e or f a c i l i t y i s 

co m p a t i b l e or i n c o m p a t i b l e w i t h the SHP. No language used i n 
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the s t a t u t e s l e a d s me t o the c o n c l u s i o n t h a t those terms have 

d i f f e r e n t meanings than t h e i r p l a i n , o r d i n a r y , and commonly 

un d e r s t o o d meanings. I cannot r e a d i n t o the s t a t u t e s words 

t h a t are not t h e r e or c o n s t r u e the terms used by the 

l e g i s l a t u r e as n a r r o w l y as T r i n i t y would have us do. 

Furthermore, r e g a r d i n g the requirement t h a t SHPDA 

c o n s i d e r the " l o c a t i o n a l a p p r o p r i a t e n e s s " o f the proposed 

f a c i l i t y , § 22-21-264(4)f, T r i n i t y argues t h a t SHPDA c o u l d not 

have determined such a p p r o p r i a t e n e s s because, a t the time of 

the h e a r i n g b e f o r e the h e a r i n g o f f i c e r , Brookwood d i d not have 

p r o o f t h a t i t had the r i g h t t o a c q u i r e the p r o p e r t y a t the 

l o c a t i o n i t had proposed t o b u i l d the FED. I t i s w i t h o u t 

q u e s t i o n t h a t Brookwood c o u l d not have purchased the p r o p e r t y 

w i t h o u t r u n n i n g a f o u l o f § 22-21-265 and A l a . Admin. Code 

(SHPDA), r . 410-1-2-.19, which p r o h i b i t an e n t i t y from 

a c q u i r i n g , c o n s t r u c t i n g , or o p e r a t i n g a new h e a l t h s e r v i c e 

b e f o r e r e c e i v i n g a CON; " a c q u i s i t i o n " i s d e f i n e d i n § 22-21-

260(1) as " [ o ] b t a i n i n g the l e g a l e q u i t a b l e t i t l e t o a f r e e h o l d 

or l e a s e h o l d e s t a t e or o t h e r w i s e o b t a i n i n g the s u b s t a n t i a l 

b e n e f i t of such t i t l e s or e s t a t e s , whether by purchase, l e a s e , 

l o a n or s u f f r a g e , g i f t , d e v i s e , l e g a c y , s e t t l e m e n t o f a t r u s t 

or means whatever, and s h a l l i n c l u d e any a c t o f a c q u i s i t i o n . " 

See L l o y d Noland Found., In c . v. C i t y of F a i r f i e l d H e a l t h c a r e 
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Auth., 837 So. 2d 253, 264 ( A l a . 2002) ( c o n s i d e r i n g a s i m i l a r 

argument r e l a t i n g t o whether an e n t i t y had s t a n d i n g t o seek a 

CON when i t d i d not have l e g a l t i t l e t o beds f o r which i t 

sought t h a t CON). Because a p a r t y s e e k i n g a CON cannot 

a c q u i r e t i t l e t o the p r o p e r t y upon which i t i n t e n d s t o 

c o n s t r u c t a new h e a l t h - c a r e f a c i l i t y b e f o r e r e c e i v i n g a CON, 

the d e c i s i o n t h a t a l o c a t i o n i s a p p r o p r i a t e i s o f t e n based on 

i n f o r m a t i o n r e g a r d i n g a t e n t a t i v e l o c a t i o n , which may not 

always be the f i n a l l o c a t i o n o f the p r o j e c t . 

T r i n i t y argues t h a t Brookwood c o u l d have c o n t i n u e d i n 

e f f e c t an o p t i o n t o purchase the p r o p e r t y , which i t had h e l d 

through a development agency, b e f o r e the date of the h e a r i n g 

b e f o r e the h e a r i n g o f f i c e r . I t i s not w i t h i n our p r o v i n c e t o 

q u e s t i o n the b u s i n e s s d e c i s i o n s made by Brookwood. Brookwood 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t f e l t c o n f i d e n t t h a t i t 

c o u l d secure the p r o p e r t y o r i g i n a l l y p l a n n e d f o r the s i t e or 

o t h e r nearby p r o p e r t y . Based on the evi d e n c e b e f o r e the 

h e a r i n g o f f i c e r , the h e a r i n g o f f i c e r and SHPDA co n c l u d e d t h a t 

the l o c a t i o n Brookwood proposed i s an a p p r o p r i a t e l o c a t i o n f o r 

the proposed FED. I agree t h a t the evi d e n c e s u p p o r t s t h a t 

d e t e r m i n a t i o n . 

I f Brookwood cannot secure the l o c a t i o n i t o r i g i n a l l y 

p roposed as a s i t e f o r the FED, i t may seek r e v i e w of a 
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proposed p r o j e c t m o d i f i c a t i o n under A l a . Admin Code (SHPDA), 

r . 410-1-10-.03(1) (b), which p r o v i d e s t h a t i n or d e r t o make a 

change i n a p r o j e c t a f t e r a CON has been s e c u r e d , an 

a p p l i c a t i o n must be made i n w r i t i n g t o SHPDA. A p a r t y s e e k i n g 

a p p r o v a l o f a change i n a p r o j e c t i s r e q u i r e d t o c e r t i f y t h a t 

a l l p a r t i e s i n the u n d e r l y i n g CON p r o c e e d i n g have been 

p r o v i d e d n o t i c e of the change a p p l i c a t i o n . I d . A c c o r d i n g t o 

the r u l e , a proposed change must be reviewed, depending on the 

l e v e l of the change, by the e x e c u t i v e d i r e c t o r o f SHPDA or by 

the f u l l CONRB. A l a . Admin. Code (SHPDA), r . 410-1-10-.03(2). 

Thus, i f the FED p r o j e c t must be r e l o c a t e d , Brookwood, as i t 

a d m i t t e d a t o r a l argument, must seek a p p r o v a l from SHPDA of 

t h a t change t o the p r o j e c t . 

In c o n c l u s i o n , I conclude t h a t the language of the 

r e l e v a n t s t a t u t e s p e r m i t s SHPDA t o c o n s i d e r whether a proposed 

p r o j e c t i s c o m p a t i b l e w i t h or i n c o m p a t i b l e w i t h the SHP and 

does not l i m i t SHPDA t o g r a n t i n g a CON f o r a p r o j e c t o n l y i f 

the h e a l t h s e r v i c e or f a c i l i t y i s s p e c i f i c a l l y r e f e r e n c e d i n 

the SHP. I a l s o conclude t h a t the l o c a t i o n a l a p p r o p r i a t e n e s s 

of the proposed FED was p r o p e r l y c o n s i d e r e d and found t o 

e x i s t , d e s p i t e the f a c t t h a t Brookwood does not have the r i g h t 

t o the p r o p e r t y a t the e x a c t l o c a t i o n i t proposed t o c o n s t r u c t 

the FED. A c c o r d i n g l y , I concur i n the r e s u l t o f the main 
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o p i n i o n . 
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