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Cathy W e l l s , as p e r s o n a l r e p r e s e n t a t i v e of the e s t a t e of 

her l a t e husband, James Robert W e l l s , J r . ("the p e r s o n a l 

r e p r e s e n t a t i v e " ) , p e t i t i o n s t h i s c o u r t f o r a w r i t of mandamus 

o r d e r i n g the J e f f e r s o n C i r c u i t C o u r t t o v a c a t e i t s September 

20, 2012, or d e r t r a n s f e r r i n g the a d m i n i s t r a t i o n of the e s t a t e 

and another, c o n s o l i d a t e d a c t i o n i n i t i a t e d by the p e r s o n a l 

r e p r e s e n t a t i v e a g a i n s t the s i s t e r s of James Robert W e l l s , J r . , 

J a n i c e Motte and Susan W e l l s ("the s i s t e r s " ) , a r i s i n g from the 

s i s t e r s ' f a i l u r e t o p r o v i d e the e s t a t e w i t h i t s share o f 

proceeds from the s a l e of items the s i s t e r s and James had 

j o i n t l y i n h e r i t e d from t h e i r f a t h e r , t o the B l o u n t C i r c u i t 

C o u r t . We g r a n t the p e t i t i o n and i s s u e the w r i t . 

I n A p r i l 2010, the J e f f e r s o n P r o b a t e Court a d m i t t e d 

James's w i l l t o p r o b a t e ; Cathy was i s s u e d l e t t e r s 

t e s t a m e n t a r y . I n J u l y 2011, the a d m i n i s t r a t i o n of the e s t a t e 

was removed t o the J e f f e r s o n C i r c u i t C o u r t . I n e a r l y 2012, 

the s i s t e r s sued Cathy i n the B l o u n t C i r c u i t C o u r t , s e e k i n g a 

s a l e f o r d i v i s i o n of c e r t a i n r e a l p r o p e r t y i n h e r i t e d i n common 

by the s i s t e r s and James, which r e a l p r o p e r t y Cathy had s i n c e 

i n h e r i t e d an i n t e r e s t i n from James (the s i s t e r s ' a c t i o n i s 

h e r e i n a f t e r r e f e r r e d t o as "the s a l e - f o r - d i v i s i o n a c t i o n " ) . 
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I n March 2012, the p e r s o n a l r e p r e s e n t a t i v e sued the s i s t e r s i n 

the J e f f e r s o n C i r c u i t C o u r t ; she sought t o r e c o v e r from the 

s i s t e r s the e s t a t e ' s share of the proceeds from the s a l e of 

c e r t a i n p r o p e r t y t h a t had been i n h e r i t e d i n common by the 

s i s t e r s and James from t h e i r f a t h e r on the t h e o r i e s of 

c o n v e r s i o n and money had and r e c e i v e d ("the c o n v e r s i o n 

a c t i o n " ) . The e s t a t e - a d m i n i s t r a t i o n a c t i o n and the c o n v e r s i o n 

a c t i o n were c o n s o l i d a t e d by the J e f f e r s o n C i r c u i t C ourt (the 

e s t a t e - a d m i n i s t r a t i o n a c t i o n and the c o n v e r s i o n a c t i o n are 

h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the c o n s o l i d a t e d 

a c t i o n " ) . 

The s i s t e r s f i l e d an answer t o the c o n v e r s i o n a c t i o n , i n 

which they a s s e r t e d t h a t the c o n v e r s i o n a c t i o n s h o u l d be 

t r a n s f e r r e d t o the B l o u n t C i r c u i t C o u r t . The answer 

s p e c i f i c a l l y s t a t e d : 

" I n the i n t e r e s t of j u d i c i a l economy, t h i s a c t i o n i s 
due t o be t r a n s f e r r e d t o [ t h e ] B l o u n t [ C i r c u i t 
C o u r t ] t o be c o n s o l i d a t e d w i t h the [ s a l e - f o r -
d i v i s i o n ] a c t i o n pending t h e r e which was f i l e d p r i o r 
t o the i n s t a n t a c t i o n . [The s i s t e r s ] a s s e r t t h a t 
venue i s more a p p r o p r i a t e where the pending a c t i o n 
on the r e a l p r o p e r t y i s b e i n g p r o s e c u t e d (wherein 
the s i s t e r s are C o - P l a i n t i f f s i n B l o u n t County 
CV-12-900029 and Cathy W e l l s ( P e r s o n a l 
R e p r e s e n t a t i v e / P l a i n t i f f i n the i n s t a n t a c t i o n ) i s 
D e f e n d a n t ) . " 
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The s i s t e r s a l s o f i l e d a motion t o d i s m i s s o r , i n the 

a l t e r n a t i v e , t o change venue. I n t h a t motion, among o t h e r 

t h i n g s , the s i s t e r s r e q u e s t e d t h a t the c o n v e r s i o n a c t i o n be 

t r a n s f e r r e d t o the B l o u n t C i r c u i t C ourt 

" f o r c o n s o l i d a t i o n w i t h the pending [ s a l e - f o r -
d i v i s i o n ] a c t i o n between the p a r t i e s (CV-12-900029) 
which was f i l e d p r i o r t o the i n s t a n t a c t i o n and f o r 
the [ e s t a t e ] t o p e t i t i o n f o r the r e - o p e n i n g of the 
E s t a t e of James Robert W e l l s , Sr. (Probate Case No. 
2003-148) i n o r d e r t o c h a l l e n g e the e f f e c t i v e n e s s of 
the w a i v e r e x e c u t e d by James Robert W e l l s , J r . 
B l o u n t County i s where the o r i g i n a l e s t a t e was 
a d m i n i s t e r e d , where the p e r s o n a l p r o p e r t y a t i s s u e 
was l o c a t e d , where the r e a l p r o p e r t y s u i t i s pending 
and i s an a p p r o p r i a t e forum f o r the i n s t a n t a c t i o n 
t o be h e a r d ( a f t e r c o n s o l i d a t i o n ) . " 

The p e r s o n a l r e p r e s e n t a t i v e opposed the motion t o d i s m i s s o r , 

i n the a l t e r n a t i v e , t o change venue. She s p e c i f i c a l l y argued 

i n response t o the r e q u e s t t o change venue t h a t venue of the 

c o n v e r s i o n a c t i o n was p r o p e r i n J e f f e r s o n County under A l a . 

Code 1975, § 6-3-2, and t h a t no b a s i s f o r a t r a n s f e r of the 

c o n v e r s i o n a c t i o n e x i s t e d . 

On September 20, 2012, the J e f f e r s o n C i r c u i t C ourt 

e n t e r e d a l e n g t h y o r d e r i n which i t d e n i e d the motion t o 

d i s m i s s but g r a n t e d the motion t o change venue of the 

c o n s o l i d a t e d a c t i o n t o the B l o u n t C i r c u i t C o u r t . I n t h a t 

o r d e r , the J e f f e r s o n C i r c u i t C ourt a n a l y z e d whether, under 
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Rule 42, A l a . R. C i v . P., the c o n v e r s i o n a c t i o n and the s a l e -

f o r - d i v i s i o n a c t i o n pending i n the B l o u n t C i r c u i t Court s h o u l d 

be c o n s o l i d a t e d . I n the o r d e r , the c o u r t s p e c i f i c a l l y noted 

t h a t the two a c t i o n s i n v o l v e d the d i s p o s i t i o n of p r o p e r t y from 

the e s t a t e of the s i s t e r s and James's f a t h e r and t h a t the two 

a c t i o n s i n v o l v e d some of same f a c t s and same p a r t i e s . Based 

on i t s a n a l y s i s under Rule 42, the J e f f e r s o n C i r c u i t C o u r t 

t r a n s f e r r e d the c o n s o l i d a t e d a c t i o n t o the B l o u n t C i r c u i t 

C o u r t . The p e r s o n a l r e p r e s e n t a t i v e f i l e d a motion s e e k i n g 

r e c o n s i d e r a t i o n of the September 20, 2012, o r d e r , but she a l s o 

t i m e l y f i l e d t h i s p e t i t i o n f o r the w r i t of mandamus w i t h t h i s 

c o u r t . 

As a p r e l i m i n a r y m a t t e r , we note t h a t the p e r s o n a l 

r e p r e s e n t a t i v e has f i l e d a motion t o d i s m i s s t h i s p e t i t i o n . 

On December 7, 2012, the J e f f e r s o n C i r c u i t Court p u r p o r t e d t o 

e n t e r an o r d e r s e t t i n g a s i d e the September 20, 2012, o r d e r 

t r a n s f e r r i n g the c o n s o l i d a t e d a c t i o n t o the B l o u n t C i r c u i t 

C o u r t . The p e r s o n a l r e p r e s e n t a t i v e i n d i c a t e s i n her motion 

t h a t the r e l i e f she r e q u e s t e d has been g r a n t e d t o her by 

v i r t u e of the December 7, 2012, o r d e r . The s i s t e r s have 

n o t i f i e d t h i s c o u r t t h a t they w i l l not f i l e an answer because, 
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they say, the i s s u e r a i s e d i n t h i s p e t i t i o n i s now moot. We 

d i s a g r e e . 

Based on the caselaw c o n c e r n i n g t r a n s f e r s of a c t i o n s , the 

December 7, 2012, o r d e r p u r p o r t i n g t o s e t a s i d e the September 

20, 2012, o r d e r t r a n s f e r r i n g the c o n s o l i d a t e d a c t i o n t o the 

B l o u n t C i r c u i t Court i s a n u l l i t y . Ex p a r t e MedPartners, 820 

So. 2d 815, 821 ( A l a . 2001). Once an a c t i o n has been 

t r a n s f e r r e d by the t r a n s f e r o r c o u r t and d o c k e t e d by the 

t r a n s f e r e e c o u r t , the o n l y means of s e e k i n g t o have the 

t r a n s f e r s e t a s i d e i s a p e t i t i o n f o r a w r i t of mandamus. Ex 

p a r t e MedPartners, 820 So. 2d a t 821. The t r a n s f e r o r c o u r t 

l a c k s j u r i s d i c t i o n t o s e t a s i d e i t s t r a n s f e r o r d e r , and the 

t r a n s f e r e e c o u r t cannot e n t e r t a i n a motion s e e k i n g t o have the 

a c t i o n t r a n s f e r r e d back t o the t r a n s f e r o r c o u r t . Ex p a r t e 

MedPartners, 820 So. 2d a t 821. Thus, because the J e f f e r s o n 

C i r c u i t C ourt l a c k e d j u r i s d i c t i o n t o s e t a s i d e i t s September 

20, 2012, o r d e r t r a n s f e r r i n g the c o n s o l i d a t e d a c t i o n , we 

d e c l i n e t o d i s m i s s the p e t i t i o n . 

T u r n i n g now t o the m e r i t s of the p e t i t i o n , we note t h a t 

" ' [ a ] p e t i t i o n f o r the w r i t of 
mandamus i s the a p p r o p r i a t e means by which 
t o c h a l l e n g e a t r i a l c o u r t ' s o r d e r 
r e g a r d i n g a change of venue. Ex p a r t e 
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Sawyer, 892 So. 2d 898, 901 ( A l a . 2004) . 
The w r i t of mandamus i s an e x t r a o r d i n a r y 
remedy; i t w i l l not be i s s u e d u n l e s s the 
p e t i t i o n e r shows "'"(1) a c l e a r l e g a l r i g h t 
i n the p e t i t i o n e r t o the o r d e r s o u g h t ; (2) 
an i m p e r a t i v e duty upon the respondent t o 
perform, accompanied by a r e f u s a l t o do s o ; 
(3) the l a c k of another adequate remedy; 
and (4) p r o p e r l y i n v o k e d j u r i s d i c t i o n of 
the c o u r t . " ' " Ex p a r t e I n v e r n e s s C o n s t r .  
Co., 775 So. 2d 153, 156 ( A l a . 2000) 
( q u o t i n g Ex p a r t e Gates, 675 So. 2d 371, 
374 ( A l a . 1996)); Ex p a r t e P f i z e r , I n c . , 
746 So. 2d 960, 962 ( A l a . 1999).'" 

Ex p a r t e V e s t , 68 So. 3d 881, 884 ( A l a . C i v . App. 2011) 

( q u o t i n g Ex p a r t e C h i l d r e n ' s Hosp. of Alabama, 931 So. 2d 1, 

5-6 ( A l a . 2005)). 

As the p e r s o n a l r e p r e s e n t a t i v e p o i n t s out, § 6-3-2 

governs what i s the a p p r o p r i a t e venue f o r a c t i o n s a g a i n s t 

i n d i v i d u a l s . That s t a t u t e r e a d s : 

"(a) In p r o c e e d i n g s of a l e g a l n a t u r e a g a i n s t 
i n d i v i d u a l s : 

"(1) A l l a c t i o n s f o r the r e c o v e r y of 
l a n d , of the p o s s e s s i o n t h e r e o f or f o r a 
t r e s p a s s t h e r e t o must be commenced i n the 
county where the l a n d or a m a t e r i a l p a r t 
t h e r e o f l i e s . 

"(2) A l l a c t i o n s on c o n t r a c t s , except 
as may be o t h e r w i s e p r o v i d e d , must be 
commenced i n the county i n which the 
defendant or one of the defendants r e s i d e s 
i f such defendant has w i t h i n the s t a t e a 
permanent r e s i d e n c e . 
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"(3) A l l o t h e r p e r s o n a l a c t i o n s , i f 
the defendant or one of the defendants has 
w i t h i n the s t a t e a permanent r e s i d e n c e , may 
be commenced i n the county of such 
r e s i d e n c e or i n the county i n which the a c t 
or o m i s s i o n complained of may have been 
done or may have o c c u r r e d . 

"(b) In p r o c e e d i n g s of an e q u i t a b l e n a t u r e 
a g a i n s t i n d i v i d u a l s : 

"(1) A l l a c t i o n s where r e a l e s t a t e i s 
the s u b j e c t m a t t e r of the a c t i o n , whether 
i t i s the e x c l u s i v e s u b j e c t m a t ter of the 
a c t i o n or not, must be commenced i n the 
county where the same or a m a t e r i a l p o r t i o n 
t h e r e o f i s s i t u a t e d . 

"(2) I f the a c t i o n i s t o e n j o i n 
p r o c e e d i n g s on judgments i n o t h e r c o u r t s , 
i t may be commenced i n the county i n which 
such p r o c e e d i n g s are pending or judgment 
e n t e r e d . 

"(3) Except as may be o t h e r w i s e 
p r o v i d e d , a c t i o n s must be commenced i n the 
county i n which the defendant or a m a t e r i a l 
defendant r e s i d e s . 

"(4) In the case of n o n r e s i d e n t s , 
a c t i o n s must be commenced i n the county 
where the s u b j e c t of the a c t i o n or any 
p o r t i o n of the same was when the c l a i m 
a r ose or the a c t on which the a c t i o n i s 
founded was t o be performed." 

Pursuant t o § 6-3-2, venue of b o t h the c o n v e r s i o n c l a i m 

and the money-had-and-received c l a i m a s s e r t e d i n the 

c o n v e r s i o n a c t i o n was p r o p e r i n J e f f e r s o n County, which i s the 
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county where the s i s t e r s r e s i d e and which i s , a c c o r d i n g t o the 

p e r s o n a l r e p r e s e n t a t i v e , "the county i n which the a c t or 

o m i s s i o n complained of may have been done or may have 

o c c u r r e d . " 1 We do not have an answer from the s i s t e r s , b u t, 

based on a r e v i e w of t h e i r p l e a d i n g s , they never c l a i m e d t h a t 

venue was not p r o p e r i n J e f f e r s o n County. S e c t i o n 6-3-2 does 

not p r o v i d e a b a s i s f o r venue i n B l o u n t County of e i t h e r the 

c o n v e r s i o n c l a i m or the money-had-and-received c l a i m a s s e r t e d 

i n the c o n v e r s i o n a c t i o n . 

" [ F l o r u m non conveniens, under [ A l a . Code 1975,] § 

6-3-21.1(a)[,] i s the o n l y d o c t r i n e by which an a c t i o n can be 

t r a n s f e r r e d when venue i s p r o p e r i n the county i n which the 

a c t i o n i s f i l e d . " Ex p a r t e S t a t e ex r e l . C.M., 828 So. 2d 

291, 294 ( A l a . 2002). Based on the m a t e r i a l s and the 

i n f o r m a t i o n b e f o r e t h i s c o u r t , we cannot conclude t h a t the 

1We note t h a t " ' u n c o n t r o v e r t e d averments of f a c t s t a t e d 
i n an answer s h o u l d be taken as t r u e . ' " Ex p a r t e Turner, 840 
So. 2d 132, 134 ( A l a . 2002) ( q u o t i n g Ex p a r t e Sharpe, 513 So. 
2d 609, 610 ( A l a . 1987)). The p e r s o n a l r e p r e s e n t a t i v e 
contends t h a t the c o n v e r s i o n and money-had-and-received c l a i m s 
a s s e r t e d i n the c o n v e r s i o n a c t i o n arose when the s i s t e r s , 
t h rough t h e i r a t t o r n e y , r e f u s e d Cathy's demand f o r a share of 
the proceeds from the s a l e of i n h e r i t e d p r o p e r t y i n which 
James had an i n t e r e s t . The r e f u s a l , the p e r s o n a l 
r e p r e s e n t a t i v e c l a i m s , o c c u r r e d i n J e f f e r s o n County, where the 
s i s t e r s r e s i d e and where t h e i r a t t o r n e y m a i n t a i n s an o f f i c e . 
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J e f f e r s o n C i r c u i t C ourt based i t s o r d e r t r a n s f e r r i n g the 

c o n v e r s i o n a c t i o n on § 6-3-21.1(a), the forum non conveniens 

s t a t u t e . A l t h o u g h the December 7, 2012, o r d e r i s a n u l l i t y , 

we f i n d c o m p e l l i n g the J e f f e r s o n C i r c u i t C o u r t ' s statement i n 

t h a t o r d e r t h a t the s i s t e r s had not p r o v i d e d s u f f i c i e n t 

e v i d e n c e of a need t o t r a n s f e r the c o n s o l i d a t e d a c t i o n under 

the forum non conveniens s t a t u t e . Based on t h a t statement, a 

r e v i e w of the p l e a d i n g s f i l e d by the s i s t e r s , and the 

September 20, 2012, o r d e r , we conclude t h a t the J e f f e r s o n 

C i r c u i t C ourt t r a n s f e r r e d the c o n s o l i d a t e d a c t i o n because i t 

was persuaded t h a t c o n s o l i d a t i o n of the c o n v e r s i o n a c t i o n and 

the s a l e - f o r - d i v i s i o n a c t i o n was d e s i r a b l e , which i s not a 

pr o p e r b a s i s f o r a t r a n s f e r r i n g an a c t i o n . Because the 

J e f f e r s o n C i r c u i t Court d i d not have a p r o p e r b a s i s f o r 

t r a n s f e r r i n g the c o n s o l i d a t e d a c t i o n , t h a t c o u r t i s d i r e c t e d 

t o v a c a t e i t s September 20, 2012, o r d e r t r a n s f e r r i n g t h a t 

a c t i o n t o the B l o u n t C i r c u i t C o u r t . 

PETITION GRANTED; WRIT ISSUED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 
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