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MOORE, Judge. 

Reba Yarbrough ("the w i f e " ) appeals from a judgment of 

the Calhoun C i r c u i t Court d i v o r c i n g her from D. Max Yarbrough 

("the husband") and d i v i d i n g the m a r i t a l p r o p e r t y p u r s u a n t t o 
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a p r e n u p t i a l agreement e n t e r e d i n t o by the p a r t i e s . We 

d i s m i s s the a p p e a l . 

On December 13, 2010, the w i f e f i l e d a c o m p l a i n t f o r a 

d i v o r c e , a s s e r t i n g t h a t she and the husband had m a r r i e d on 

December 6, 1996, t h a t no c h i l d r e n had been born of the 

m a r r i a g e , t h a t the husband had committed a c t s of a d u l t e r y , and 

t h a t the marri a g e was i r r e t r i e v a b l y broken. The w i f e 

r e q u e s t e d t h a t the t r i a l c o u r t g r a n t her a d i v o r c e , e q u i t a b l y 

d i v i d e the m a r i t a l p r o p e r t y , and award her al i m o n y and 

a t t o r n e y ' s f e e s . 

The husband f i l e d an answer and a c o u n t e r c l a i m f o r a 

d i v o r c e , a s s e r t i n g , among o t h e r t h i n g s , t h a t , on December 2, 

1996, the p a r t i e s had e n t e r e d i n t o a p r e n u p t i a l agreement and 

t h a t i t governed the d i s t r i b u t i o n of the p a r t i e s ' p r o p e r t y . 

The husband r e q u e s t e d t h a t the t r i a l c o u r t g r a n t the p a r t i e s 

a d i v o r c e based on the i r r e t r i e v a b l e breakdown of the m a r r i a g e 

and i n c o m p a t i b i l i t y of temperament, r a t i f y and c o n f i r m the 

p r e n u p t i a l agreement and d i r e c t the p a r t i e s t o abide by t h a t 

agreement, and award the husband a t t o r n e y ' s f e e s p u r s u a n t t o 

the p r e n u p t i a l agreement. The husband a t t a c h e d the p r e n u p t i a l 

agreement as an e x h i b i t t o h i s p l e a d i n g . 
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On June 15, 2012, the t r i a l c o u r t e n t e r e d a judgment of 

d i v o r c e . I n t h a t judgment, the t r i a l c o u r t found, among o t h e r 

t h i n g s , t h a t the p r e n u p t i a l agreement was v a l i d and 

e n f o r c e a b l e , t h a t , p u r s u a n t t o the terms of the p r e n u p t i a l 

agreement, the p a r t i e s had agreed t h a t t h e i r m a r r i a g e would 

not a l t e r t h e i r l e g a l r i g h t s t o d i s p o s e of t h e i r s e p a r a t e 

e s t a t e s , t h a t the p a r t i e s had m a i n t a i n e d s e p a r a t e c h e c k i n g 

accounts d u r i n g the m a r r i a g e , and t h a t , b e f o r e and d u r i n g the 

m a r r i a g e , the husband had owned and o p e r a t e d a b u s i n e s s known 

as "Max Yarbrough P o o l s and C o n s t r u c t i o n " ("the b u s i n e s s " ) . 

Based on those f i n d i n g s , the t r i a l c o u r t awarded the 

husband f u l l r i g h t , t i t l e , ownership, p o s s e s s i o n , and c o n t r o l 

i n and t o the b u s i n e s s , i n c l u d i n g the name, a s s e t s , a c c o u n t s , 

i n v e s t m e n t s , and r e c e i v a b l e s of the b u s i n e s s and the 

i n v e n t o r y , v e h i c l e s , s u p p l i e s , and equipment of the b u s i n e s s . 

I t awarded the w i f e a 2007 Honda P i l o t and the husband a 2009 

S u z u k i m o t o r c y c l e , a 2007 Winnebago motorhome, and r e d and 

s i l v e r N i s s a n t r u c k s . Each p a r t y was awarded any c h e c k i n g and 

s a v i n g s a c c o u n t s , s t o c k s , bonds, c e r t i f i c a t e s of d e p o s i t s , or 

401K accounts t h a t e x i s t e d i n h i s or her i n d i v i d u a l name, and 

the husband was awarded any such accounts i n the name of the 

3 



2120146 

b u s i n e s s . Both p a r t i e s were awarded items of p e r s o n a l 

p r o p e r t y and household f u r n i s h i n g s p u r s u a n t t o l i s t s a t t a c h e d 

t o the judgment. A d d i t i o n a l l y , the w i f e was i n s t r u c t e d t o 

pre p a r e two l i s t s of p r o p e r t y from a t h i r d e x h i b i t 

i d e n t i f y i n g , w i t h c e r t a i n e x c e p t i o n s , the p a r t i e s ' j o i n t l y 

owned a s s e t s and t o a l l o w the husband t o choose the l i s t s 

r e p r e s e n t i n g the items he e l e c t e d t o be awarded. Each p a r t y 

was d i r e c t e d t o pay and t o be f u l l y r e s p o n s i b l e f o r any debts 

i n h i s or her name, and the husband was d i r e c t e d t o be f u l l y 

r e s p o n s i b l e f o r any debts i n the name of h i s b u s i n e s s . The 

t r i a l c o u r t r e q u i r e d each p a r t y t o pay h i s or her own 

a t t o r n e y ' s f e e s and d e n i e d a l l o t h e r r e q u e s t s . 

The w i f e f i l e d a motion r e q u e s t i n g the t r i a l c o u r t t o 

r e c o n s i d e r i t s o r d e r , s p e c i f i c a l l y d i s p u t i n g the award of 

a s s e t s a c q u i r e d d u r i n g the m a r r i a g e . Both p a r t i e s f i l e d 

l e t t e r b r i e f s w i t h the c o u r t a d d r e s s i n g the w i f e ' s motion. 

The t r i a l c o u r t g r a n t e d the w i f e ' s motion i n s o f a r as i t 

r e q u e s t e d t h a t the Winnebago motorhome be s o l d and the 

proceeds be s p l i t e q u a l l y between the p a r t i e s ; i t o t h e r w i s e 

d e n i e d the w i f e ' s motion. On October 24, 2012, the husband 

f i l e d a motion f o r c l a r i f i c a t i o n r e g a r d i n g a s s e r t e d e r r o r s i n 
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the w i f e ' s p r o p e r t y l i s t s c r e a t e d from the t h i r d e x h i b i t t o 

the judgment. S p e c i f i c a l l y , the husband i n d i c a t e d t h a t 

numerous items were o m i t t e d from the l i s t s , t h a t one i t e m 

appeared on b o t h l i s t s , and t h a t s e v e r a l items s h o u l d not have 

appeared on the l i s t s because they were t o o l s of h i s b u s i n e s s 

or because he had owned the items b e f o r e the p a r t i e s ' 

m a r r i a g e . 

The w i f e f i l e d an a p p e a l t o t h i s c o u r t on November 13, 

2012. B e f o r e we reach the m e r i t s of the w i f e ' s a p p e a l , 

however, we must f i r s t determine whether the a p p e a l i s from a 

f i n a l judgment. 

" ' I t i s w e l l s e t t l e d law t h a t " j u r i s d i c t i o n a l 
m a t t e r s are of such magnitude t h a t we take n o t i c e of 
them a t any time and do so even ex mero m o t u . P a c e  
v. U t i l i t i e s Bd. of F o l e y , 752 So. 2d 510, 511 ( A l a . 
C i v . App. 1999) ( q u o t i n g S i n g l e t o n v. Graham, 716 
So. 2d 224, 225 ( A l a . C i v . App. 1998)). We a l s o note 
t h a t an u n t i m e l y f i l e d n o t i c e of a p p e a l r e s u l t s i n 
a l a c k of a p p e l l a t e j u r i s d i c t i o n , which cannot be 
waived. Luker v. C a r r e l l , 25 So. 3d 1148, 1151 ( A l a . 
C i v . App. 2006). A d d i t i o n a l l y , ' [ t ] h e q u e s t i o n 
whether a judgment i s f i n a l i s a j u r i s d i c t i o n a l 
q u e s t i o n , and the r e v i e w i n g c o u r t , on a 
d e t e r m i n a t i o n t h a t the judgment i s not f i n a l , has a 
duty t o d i s m i s s the case.' Hubbard v. Hubbard, 935 
So. 2d 1191, 1192 ( A l a . C i v . App. 2006)." 

P a r k e r v. P a r k e r , 946 So. 2d 480, 485 ( A l a . C i v . App. 2006). 
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"T h i s c o u r t has c o n s i s t e n t l y h e l d t h a t t r i a l - c o u r t o r d e r s 

i n s t r u c t i n g the p a r t i e s t o p r e p a r e l i s t s i n o r d e r t o 

e f f e c t u a t e a p r o p e r t y d i v i s i o n are n o n f i n a l u n t i l a d i v i s i o n 

of the p r o p e r t y a c t u a l l y o c c u r s . " Sims v. Sims, 38 So. 3d 71, 

72 ( A l a . C i v . App. 2009). See a l s o M c G i l l v. M c G i l l , 888 So. 

2d 502, 505 ( A l a . C i v . App. 2004), and Grubbs v. Grubbs, 729 

So. 2d 346, 347 ( A l a . C i v . App. 1998). The r e c o r d on a p p e a l 

r e v e a l s t h a t the husband had f i l e d a motion r e q u e s t i n g 

c l a r i f i c a t i o n r e g a r d i n g the w i f e ' s proposed l i s t s of the 

r e m a i n i n g p r o p e r t y t o be d i v i d e d i n accordance w i t h the t r i a l 

c o u r t ' s judgment. That motion, f o r which t h e r e i s no 

r e s u l t i n g o r d e r i n the r e c o r d , makes c l e a r t h a t the p a r t i e s 

had not y e t c o m p l i e d w i t h the d i v i s i o n of p e r s o n a l p r o p e r t y as 

o r d e r e d i n the judgment of d i v o r c e . Thus, the p r e s e n t a p p e a l 

i s from a n o n f i n a l judgment. "There must be some f i n a l 

d i s p o s i t i o n of the p e r s o n a l p r o p e r t y by the t r i a l c o u r t b e f o r e 

i t s judgment i s f i n a l . " Sims, 38 So. 3d a t 72. T h e r e f o r e , 

the w i f e ' s a p p e a l i s due t o be d i s m i s s e d . 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Thomas, and Donaldson, J J . , 

concur. 

6 


