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PITTMAN, Judge. 

Kim D e l o r i s H a r r i s appeals from the d i s m i s s a l of her 

d i v o r c e c o m p l a i n t a g a i n s t Vernon Lamont H a r r i s . We r e v e r s e . 

On A p r i l 24, 2012, Kim f i l e d a c o m p l a i n t a l l e g i n g , among 

o t h e r t h i n g s , t h a t she and Vernon had been m a r r i e d on 
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September 28, 1996; t h a t they had l i v e d t o g e t h e r as husband 

and w i f e u n t i l t h e i r s e p a r a t i o n on November 23, 2010; and t h a t 

one c h i l d , whose date of b i r t h was F e b r u a r y 17, 2000, had been 

born of the m a r r i a g e . Vernon was s e r v e d w i t h p r o c e s s on May 

7, 2012. On June 14, 2012, a f t e r Vernon had f a i l e d t o answer 

or o t h e r w i s e defend the c o m p l a i n t , the t r i a l c o u r t e n t e r e d a 

d e f a u l t judgment a g a i n s t Vernon. 

On J u l y 20, 2012, an a t t o r n e y e n t e r e d an appearance on 

b e h a l f of Vernon, moved t o s e t a s i d e the d e f a u l t judgment, and 

sought a d e c l a r a t o r y r u l i n g t h a t Vernon's p u r p o r t e d m a r r i a g e 

to Kim on September 28, 1996, was n u l l and v o i d . Vernon 

a l l e g e d , and s u b m i t t e d documentary ev i d e n c e i n d i c a t i n g , t h a t 

Kim had m a r r i e d M i c h a e l Cowans on October 30, 1991; t h a t 

Cowans had f i l e d a c o m p l a i n t s e e k i n g a d i v o r c e from Kim on 

A p r i l 14, 1998; and t h a t a f i n a l judgment d i v o r c i n g Kim and 

Cowans had been e n t e r e d on March 8, 1999. T h e r e f o r e , Vernon 

s a i d , he and Kim c o u l d not have e n t e r e d i n t o a v a l i d m a r r i a g e 

on September 28, 1996, because Kim was s t i l l m a r r i e d t o 

M i c h a e l Cowans on t h a t d a t e . On J u l y 23, 2012, Vernon f i l e d 

an answer, denying the m a t e r i a l a l l e g a t i o n s of the c o m p l a i n t . 
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Two days l a t e r , Kim f i l e d an amended c o m p l a i n t , s t r i k i n g 

the a l l e g a t i o n t h a t she and Vernon had been m a r r i e d on 

September 28, 1996, and s u b s t i t u t i n g the a l l e g a t i o n t h a t they 

had been m a r r i e d , "by way of common-law m a r r i a g e , " on May 7, 

1999. On J u l y 26, 2012, the t r i a l c o u r t s e t a s i d e the d e f a u l t 

judgment. On J u l y 27, 2012, Vernon f i l e d an amended answer, 

acknowledging t h a t he and Kim had been p a r t i e s t o a c e r e m o n i a l 

m a r r i a g e on September 28, 1996; s u b m i t t i n g the wedding program 

f o r the ceremony on September 28, 1996; and i n s i s t i n g t h a t the 

p u r p o r t e d m a r r i a g e was v o i d because Kim was not y e t d i v o r c e d 

from Cowans on September 28, 1996. 

F o l l o w i n g a h e a r i n g a t which the p a r t i e s p r e s e n t e d 

argument, but no e v i d e n c e , the t r i a l c o u r t , on August 23, 

2012, g r a n t e d Vernon the d e c l a r a t o r y r e l i e f he sought and 

d i s m i s s e d Kim's c o m p l a i n t . Kim f i l e d a t i m e l y postjudgment 

motion, a r g u i n g t h a t 

" 1 . The [ j u d g m e n t ] i s c o n t r a r y t o the ev i d e n c e and 
law i n t h i s cause; 

"2. The c o u r t g r a n t e d [ V e r n o n ' s ] motion f o r a 
d e c l a r a t o r y judgment, d e c l a r i n g t h a t [ K i m ] and 
[ V e r n o n ] never e n t e r e d i n t o a l e g a l m a r i t a l 
r e l a t i o n s h i p , w i t h o u t r e q u i r i n g [ V e r n o n ] t o prove 
h i s a l l e g a t i o n t h a t a l e g a l m a r i t a l r e l a t i o n s h i p 
never e x i s t e d . No h e a r i n g was p e r m i t t e d f o r 
e v i d e n c e t o be hear d as t o whether t h e r e e x i s t e d a 
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l e g a l m a r i t a l r e l a t i o n s h i p between [ K i m ] and 
[ V e r n o n ] . No t r i a l date was ever s e t . 

" 3 . T h i s case was d i s m i s s e d w i t h o u t r e s o l v i n g c h i l d 
c u s t o d y and c h i l d s u p p o r t i s s u e s . 

" 4 . The c o u r t d e n i e d [ K i m ' s ] amendment p u r s u a n t t o 
Rule 1 5 ( a ) , A l a . R. C i v . P., w i t h o u t s t a t i n g a v a l i d 
ground f o r i t s d e n i a l as r e q u i r e d by Alabama law. Ex 
p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 858 So. 2d 950 
( A l a . 2003). [ K i m ] f i l e d her amendment l e s s than a 
week a f t e r [ V e r n o n ' s ] f i r s t appearance i n the 
p r e s e n t c a s e . [ V e r n o n ] gave h i s i m p l i e d c o n s e n t t o 
the amendment when he not o n l y f a i l e d t o o b j e c t t o 
the amendment, but f i l e d an amended answer t o the 
amended c o m p l a i n t on J u l y 27, 2012." 

Vernon f i l e d a response i n o p p o s i t i o n t o Kim's postjudgment 

motion, a s s e r t i n g t h a t , o n l y a f t e r he had s u b m i t t e d p r o o f of 

Kim's p r i o r , u n d i s s o l v e d m a r r i a g e t o Cowans, d i d Kim amend her 

c o m p l a i n t t o a l l e g e t h a t the p a r t i e s had been m a r r i e d by the 

common law on May 7, 1999, i n s t e a d of by a c e r e m o n i a l m a r r i a g e 

on September 28, 1996. Vernon argued t h a t , i f Kim's amendment 

had been a l l o w e d , he would have been p r e j u d i c e d by h a v i n g t o 

defend a g a i n s t a new l e g a l t h e o r y , based on a d i f f e r e n t s e t of 

f a c t s , from those a l l e g e d i n Kim's c o m p l a i n t . In s u p p o r t of 

t h a t argument, he c i t e d B r a c y v. S i p p i a l E l e c t r i c Co., 379 So. 

2d 582 ( A l a . 1980). 

The t r i a l c o u r t d e n i e d the postjudgment motion on October 

16, 2012, w i t h o u t m e n t i o n i n g the amended c o m p l a i n t . Kim f i l e d 
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a t i m e l y n o t i c e of a p p e a l on November 20, 2012, a r g u i n g t h a t 

the t r i a l c o u r t had e r r e d i n i m p l i c i t l y d e n y i ng the amendment, 

i n i s s u i n g the d e c l a r a t o r y r u l i n g sought by Vernon, and i n 

d i s m i s s i n g her c o m p l a i n t . 

Rule 1 5 ( a ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 

" U n l e s s a c o u r t has o r d e r e d o t h e r w i s e , a p a r t y may 
amend a p l e a d i n g w i t h o u t l e a v e of c o u r t , but s u b j e c t 
to d i s a l l o w a n c e on the c o u r t ' s own motion or a 
motion t o s t r i k e of an adverse p a r t y , a t any time 
more than f o r t y - t w o (42) days b e f o r e the f i r s t 
s e t t i n g of the case f o r t r i a l , and such amendment 
s h a l l be f r e e l y a l l o w e d when j u s t i c e so r e q u i r e s . " 

Kim f i l e d her amended c o m p l a i n t b e f o r e the case had ever been 

s e t f o r t r i a l . Vernon d i d not move t o s t r i k e the amendment as 

contemplated i n Rule 1 5 ( a ) , but he f i l e d an amended answer 

r e s p o n d i n g t o the substance of Kim's amended c o m p l a i n t . " I n 

t h a t s i t u a t i o n , a t r i a l c o u r t has no d i s c r e t i o n ; i t can deny 

a r e q u e s t e d amendment o n l y i f t h e r e e x i s t s a ' v a l i d g r o u n d ' 

f o r the d e n i a l , such as ' a c t u a l p r e j u d i c e or undue d e l a y . ' Ex 

p a r t e GRE I n s . Group, 822 So. 2d [388,] 390 [ ( A l a . 2 0 0 1 ) ] . In 

o t h e r words, the burden i s on the t r i a l c o u r t t o s t a t e a v a l i d 

ground f o r i t s d e n i a l of a r e q u e s t e d amendment." Ex p a r t e  

L i b e r t y N a t ' l L i f e I n s . Co., 858 So. 2d 950, 953 ( A l a . 2003) . 
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The t r i a l c o u r t s t a t e d no ground f o r i t s i m p l i c i t d e n i a l of 

the amendment. 

Vernon, however, a s s e r t e d t h a t i f the amendment had been 

a l l o w e d , he would have been p r e j u d i c e d by h a v i n g t o defend 

a g a i n s t a new l e g a l t h e o r y , based on a d i f f e r e n t s e t of f a c t s , 

from those p l e a d e d i n the c o m p l a i n t . 

"Under [Rule 15(a)] i t [ i s ] e n t i r e l y i r r e l e v a n t t h a t 
a proposed amendment changes ... the t h e o r y of the 
case .... I n t e r n a t i o n a l L a d i e s ' Garment Workers'  
Union v. D o n n e l l y Garment Co., 121 F.2d 561 (8th 
C i r . 1941); T e c h n i c a l Tape Corp. v. Minnesota M i n i n g  
& M a n u f a c t u r i n g Co., 200 F.2d 876 (2d C i r . 1952); 
Naamloze Vennootschap S u i k e r f a b r i e k 'Wono-Aseh' v.  
Chase N a t i o n a l Bank, 12 F.R.D. 261 (S.D.N.Y. 1952); 
C o l s t a d v. L e v i n e , 243 Minn. 279, 285, 67 N.W.2d 
648, 653 (1954); 6 Cyc. Fed. Proc. §§ 18.18, 18.19 

(3d ed. 1951)." 

Rule 15, A l a . R. C i v . P. (Committee Comments on 1973 Adoption) 

(emphasis added). 

Vernon's argument t h a t the amendment was based on a new 

se t of f a c t s — i . e . , t h a t the p a r t i e s had been m a r r i e d by the 

common law on May 7, 1999, i n s t e a d of by a c e r e m o n i a l m a r r i a g e 

on September 28, 1996 — i s s i m p l y i n c o r r e c t , and h i s r e l i a n c e 

on B r a c y v. S i p p i a l E l e c t r i c Co., supr a , i s m i s p l a c e d . In 

Brac y , the t r i a l c o u r t g r a n t e d S i p p i a l ' s motion t o amend i t s 

c o m p l a i n t t o add a f r a u d c l a i m . Our supreme c o u r t r e j e c t e d 
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Br a c y ' s argument t h a t , "because a l l d i s c o v e r y had been 

completed and [he] t h e r e f o r e had no o p p o r t u n i t y t o determine 

the f a c t u a l b a s i s f o r the a l l e g a t i o n of f r a u d and had no 

o p p o r t u n i t y t o pr e p a r e a defense a g a i n s t the same," 379 So. 2d 

at 584, the amendment had p r e j u d i c e d h i s case. The c o u r t 

s t a t e d : 

" I t i s o b v i o u s from the amendment t h a t S i p p i a l 
was g o i n g t o attempt t o prove i t s f r a u d a l l e g a t i o n 
w i t h f a c t s p r e v i o u s l y p l e d and w i t h the terms of the 
s u b c o n t r a c t . The f r a u d count was merely an 
a d d i t i o n a l cause of a c t i o n . Where an amendment 
merely changes the l e g a l t h e o r y of a case or adds an 
a d d i t i o n a l t h e o r y , but the new or a d d i t i o n a l t h e o r y 
i s based upon the same s e t of f a c t s and those f a c t s 
have been brought t o the a t t e n t i o n of the o t h e r 
p a r t y by a p r e v i o u s p l e a d i n g , no p r e j u d i c e i s worked 
upon the o t h e r p a r t y . U n i t e d S t a t e s v. Johnson, 288 
F.2d 40 (5th C i r . 1961)." 

I d . L i k e w i s e , i n the p r e s e n t case, i t was apparent t h a t Kim 

was g o i n g t o attempt t o prove her common-law-marriage 

a l l e g a t i o n w i t h f a c t s p r e v i o u s l y p l e a d e d , i . e . , t h a t the 

p a r t i e s had l i v e d t o g e t h e r as husband and w i f e f o l l o w i n g t h e i r 

e n t e r i n g a c e r e m o n i a l m a r r i a g e on September 28, 1996, and had 

c o n t i n u e d t o l i v e t o g e t h e r as husband and w i f e a f t e r May 7, 

1999. 

May 7, 1999, was the 60th day a f t e r the e n t r y of the 

March 8, 1999, judgment d i v o r c i n g Kim and Cowans — the date 
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upon which the impediment t o Kim's r e m a r r i a g e was removed. 

See § 30-2-10, A l a . Code 1975 ( p r o v i d i n g t h a t "[w]hen a 

judgment has been e n t e r e d g r a n t i n g a d i v o r c e i n t h i s s t a t e , 

the c o u r t s h a l l o r d e r t h a t n e i t h e r p a r t y s h a l l a g a i n marry, 

except t o each o t h e r , u n t i l 60 days a f t e r the judgment i s 

e n t e r e d " ) . 

" ' I n Alabama, r e c o g n i t i o n of a common-law 
marriag e r e q u i r e s p r o o f of the f o l l o w i n g elements: 
(1) c a p a c i t y ; (2) p r e s e n t , mutual agreement t o 
permanently e n t e r the m a r r i a g e r e l a t i o n s h i p t o the 
e x c l u s i o n of a l l o t h e r r e l a t i o n s h i p s ; and (3) p u b l i c 
r e c o g n i t i o n of the r e l a t i o n s h i p as a m a r r i a g e and 
p u b l i c assumption of m a r i t a l d u t i e s and 
c o h a b i t a t i o n . Whether the e s s e n t i a l elements of a 
common-law ma r r i a g e e x i s t i s a q u e s t i o n of f a c t . 
Whether the p a r t i e s had the i n t e n t , or the mutual 
a s s e n t , t o e n t e r the m a r r i a g e r e l a t i o n s h i p i s a l s o 
a q u e s t i o n of f a c t . ' " 

Dyess v. Dyess, 94 So. 3d 384, 387 ( A l a . C i v . App. 2012) 

( q u o t i n g Gray v. Bush, 835 So. 2d 192, 194 ( A l a . C i v . App. 

2001) ( c i t a t i o n s o m i t t e d ) ) . 

Kim d i d not have the c a p a c i t y t o marry Vernon on 

September 28, 1996, when she and Vernon had been p a r t i e s t o a 

c e r e m o n i a l m a r r i a g e , because Kim was s t i l l m a r r i e d t o Cowans. 

See S t e e l e v. S t e e l e , 522 So. 2d 269, 270 ( A l a . 1988). Kim 

a l l e g e d i n her amended c o m p l a i n t , however, t h a t the p a r t i e s 

had l i v e d t o g e t h e r as a m a r r i e d c o u p l e a f t e r May 7, 1999, when 
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the impediment t o her r e m a r r i a g e was removed, and, t h e r e f o r e , 

t h a t they had been m a r r i e d by the common law. Those 

a l l e g a t i o n s were not based on a new s e t of f a c t s , b u t , r a t h e r , 

on a new l e g a l t h e o r y based on the same s e t of o p e r a t i v e f a c t s 

as a l l e g e d i n the o r i g i n a l c o m p l a i n t . 

" ' I t i s the w e l l - s e t t l e d r u l e t h a t i f p a r t i e s i n 
good f a i t h marry when i n f a c t a l e g a l impediment 
e x i s t s t o t h e i r m a r r i a g e , and they c o n t i n u e t o 
c o h a b i t as man and w i f e a f t e r the removal of the 
impediment of t h e i r l a w f u l u n i o n , the law presumes 
a common-law m a r r i a g e . ' [ H i l l v. L i n d s e y , 223 A l a . 
550, 552, 137 So. 395, 397 (1931).] To l i k e e f f e c t 
i s P r i n c e v. Edwards, 175 A l a . 532, [537-38,] 57 So. 
714, 715 [ (1912)]. 

" I t i s e s t a b l i s h e d i n t h i s j u r i s d i c t i o n t h a t , 
'Where p a r t i e s who are incompetent t o marry e n t e r an 
i l l i c i t r e l a t i o n , w i t h a m a n i f e s t d e s i r e and 
i n t e n t i o n t o l i v e i n a m a t r i m o n i a l u n i o n , r a t h e r 
than i n a s t a t e of concubinage, and the o b s t a c l e t o 
t h e i r m a r r i a g e i s s u b s e q u e n t l y removed, t h e i r 
c o n t i n u e d c o h a b i t a t i o n r a i s e s a presumption of an 
a c t u a l m a r r i a g e i m m e d i a t e l y a f t e r the removal of the 
o b s t a c l e , and w a r r a n t s a f i n d i n g t o t h a t e f f e c t . ' 
P r i n c e v. Edwards, s u p r a . " 

Smith v. Smith, 247 A l a . 213, 217, 23 So. 2d 605, 608-09 

(1945). See a l s o Krug v. Krug, 292 A l a . 498, 296 So. 2d 715 

(1974); and Walker v. Walker, 218 A l a . 16, 117 So. 472 (1928). 

See g e n e r a l l y Hon. John B. Crawley, I s the Honeymoon Over f o r 

Common-Law M a r r i a g e : A C o n s i d e r a t i o n of the C o n t i n u e d V i t a l i t y 

9 



2120164 

of the Common-Law M a r r i a g e D o c t r i n e , 2 9 Cumb. L. Rev. 399, 40 6 

& n.42 (1998-99). 

Kim c o r r e c t l y argued t o the t r i a l c o u r t t h a t i t s judgment 

was " c o n t r a r y t o the evi d e n c e and law" and t h a t Vernon s h o u l d 

have been " r e q u i r [ e d ] ... t o prove h i s a l l e g a t i o n t h a t a l e g a l 

m a r i t a l r e l a t i o n s h i p never e x i s t e d . " That i s so because the 

c o n t i n u e d c o h a b i t a t i o n of Kim and Vernon a f t e r May 7, 1999, 

" r a i s e [ d ] a presumption of [ t h e i r ] a c t u a l m a r r i a g e , " Smith v.  

Smith, s u p r a , and Vernon, the p a r t y c h a l l e n g i n g the v a l i d i t y 

of the m a r r i a g e , had the burden t o prove i t s i n v a l i d i t y . 

Based on the f o r e g o i n g f a c t s and a u t h o r i t i e s , we conclude 

t h a t the t r i a l c o u r t e r r e d i n i m p l i c i t l y d e n y i ng the amendment 

to Kim's c o m p l a i n t , i n i s s u i n g a d e c l a r a t o r y r u l i n g f o r 

Vernon, and i n d i s m i s s i n g Kim's c o m p l a i n t . The judgment of 

the J e f f e r s o n C i r c u i t C ourt i s , t h e r e f o r e , r e v e r s e d , and the 

cause i s remanded f o r p r o c e e d i n g s c o n s i s t e n t w i t h the 

p r i n c i p l e s s e t out h e r e i n . 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 
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