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PITTMAN, Judge. 

AFFIRMED. NO OPINION. 

See Rule 53(a)(1) and ( a ) ( 2 ) ( F ) , A l a . R. App. P.; Ex 

p a r t e BE&K, I n c . , 728 So. 2d 621, 624 ( A l a . 1998); S h i v e r v.  

B u t l e r Cnty. Bd. of Educ., 797 So. 2d 1086, 1089 ( A l a . C i v . 
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App. 2000); Speed v. Speed, 341 So. 2d 156, 159 ( A l a . C i v . 

App. 1976); County of Wayne v. C i t y of D e t r o i t , 233 Mich. App. 

275, 277, 590 N.W.2d 619, 620-21 (1998); People ex r e l .  

MacMullan v. Babcock, 38 Mich. App. 336, 348 n.4, 196 N.W.2d 

489, 495 n.4 (1972); and Mich. Ct. R. 2.20 9 ( A ) ( 3 ) . 

Thomas and Donaldson, J J . , concur. 

Thompson, P.J., c o n c u r s i n the r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , c o n c u r s i n the r e s u l t , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

On November 30, 2007, James P a t t e r s o n ("the employee") 

r e c e i v e d v a r i o u s p e r s o n a l i n j u r i e s i n an a u t o m o b i l e a c c i d e n t 

a r i s i n g out of and i n the course of h i s employment w i t h TRA 

T r a n s p o r t a t i o n ("the e m p l o y e r " ) . The a c c i d e n t o c c u r r e d i n 

M i c h i g a n , but the employer p a i d the employee w o r k e r s ' 

compensation b e n e f i t s under the Alabama W o r k e r s ' Compensation 

A c t ("the A c t " ) , § 25-5-1 e t s e q . , A l a . Code 1975, e v e n t u a l l y 

s e t t l i n g the c l a i m w i t h the a p p r o v a l of the T a l l a p o o s a C i r c u i t 

C ourt ("the t r i a l c o u r t " ) i n June 2009 f o r a lump sum of 

$60,000, l e a v i n g open the employee's r i g h t t o f u t u r e m e d i c a l 

b e n e f i t s . B e f o r e e n t e r i n g i n t o the s e t t l e m e n t , the employee 

f i l e d a c i v i l a c t i o n i n M i c h i g a n ("the t h i r d - p a r t y a c t i o n " ) 

a g a i n s t s e v e r a l t h i r d p a r t i e s who were a l l e g e d l y p r o x i m a t e l y 

r e s p o n s i b l e f o r the employee's a c c i d e n t a l i n j u r y , and he 

s e t t l e d t h a t case i n 2010. A v i z e n t , the a d m i n i s t r a t o r of the 

employer's group s e l f - i n s u r e d fund, f i l e d a motion t o 

i n t e r v e n e i n the t h i r d - p a r t y a c t i o n f o r the purpose of 

e n f o r c i n g the f u n d ' s reimbursement, c r e d i t , and s u b r o g a t i o n 

r i g h t s under § 25-5-11, A l a . Code 1975, a p a r t of the A c t . 

The M i c h i g a n c o u r t d e n i e d the motion t o i n t e r v e n e , c o n c l u d i n g 
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t h a t the employer's i n s u r e r had no i n t e r e s t i n the t h i r d - p a r t y 

s e t t l e m e n t p roceeds. The employer then f i l e d i n the t r i a l 

c o u r t a " p e t i t i o n t o re o p e n " the June 2009 s e t t l e m e n t f o r the 

purpose of e n f o r c i n g i t s reimbursement, c r e d i t , and 

s u b r o g a t i o n r i g h t s under § 25-5-11 a g a i n s t the s e t t l e m e n t 

p r o c e e d s of the t h i r d - p a r t y a c t i o n . The t r i a l c o u r t d i s m i s s e d 

the p e t i t i o n based on the d o c t r i n e of r e s j u d i c a t a . The 

employer now a p p e a l s from t h a t judgment. 

O r d i n a r i l y , under the d o c t r i n e of l e x l o c i d e l e c t i , 

whether an employer, or i t s group s e l f - i n s u r e d fund, has an 

i n t e r e s t i n the s e t t l e m e n t proceeds of a t h i r d - p a r t y a c t i o n 

depends on the law of the s t a t e i n which the a c c i d e n t 

o c c u r r e d . See N o r t h e a s t U t i l s . , I n c . v. P i t t m a n T r u c k i n g Co., 

595 So. 2d 1351 ( A l a . 1992) ( d i s t r i b u t i o n of proceeds of 

t h i r d - p a r t y r e c o v e r y was governed by Alabama law when employee 

a c c e p t e d w o r k e r s ' compensation b e n e f i t s under C o n n e c t i c u t ' s 

s t a t u t e but i n j u r y o c c u r r e d i n Alabama). However, some 

a u t h o r i t y s u p p o r t s the p r o p o s i t i o n t h a t , i f the p a r t i e s 

v a l i d l y agree t h a t the law of a c e r t a i n s t a t e w i l l a p p l y t o 

a l l i n j u r i e s r e c e i v e d i n the course of the employment, the law 

of the agreed-upon s t a t e c o n t r o l s the d i s t r i b u t i o n of the 
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proceeds of a t h i r d - p a r t y a c t i o n . See H i l e v. L i b e r t y Mut.  

I n s . Co., 281 A l a . 388, 203 So. 2d 110 (1967) ( a p p l y i n g 

W i s c o n s i n ' s t h i r d - p a r t y c r e d i t s t a t u t e t o proceeds of t h i r d -

p a r t y s u i t a r i s i n g under Alabama law because p a r t i e s had 

agreed t h a t W i s c o n s i n ' s workers' compensation laws would a p p l y 

t o a l l i n j u r i e s r e c e i v e d i n course of employment). 

In t h i s case, when f i l i n g i t s motion t o i n t e r v e n e , 

A v i z e n t a l l e g e d t h a t the employee had e n t e r e d i n t o a v a l i d 

w r i t t e n agreement p u r s u a n t t o which a l l i n j u r i e s r e c e i v e d i n 

the course of h i s employment w i t h the employer would be 

governed by the terms of the A c t . A v i z e n t f u r t h e r a s s e r t e d 

t h a t i t c l a i m e d an i n t e r e s t i n the t h i r d - p a r t y proceeds 

p u r s u a n t t o § 25-5-11, not M i c h i g a n law. The employee 

e v i d e n t l y d i d not r e f u t e the a l l e g a t i o n t h a t he had agreed 

t h a t Alabama law would a p p l y t o h i s w o r k - r e l a t e d i n j u r i e s , and 

the employee e v i d e n t l y d i d not c o n t e s t the motion t o i n t e r v e n e 

on the ground t h a t M i c h i g a n , as opposed t o Alabama, law 

c o n t r o l l e d A v i z e n t ' s r i g h t s t o the t h i r d - p a r t y p r oceeds. The 

p a r t i e s thus a t l e a s t i m p l i c i t l y agreed t h a t Alabama law would 

govern A v i z e n t ' s reimbursement, c r e d i t , and s u b r o g a t i o n 

r i g h t s . 
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S e c t i o n 25-5-11(a) of the A c t p r o v i d e s , i n p e r t i n e n t 

p a r t , t h a t , " [ t ] o the e x t e n t of the r e c o v e r y of damages 

a g a i n s t the o t h e r p a r t y , the employer s h a l l be e n t i t l e d t o 

reimbursement f o r the amount of compensation t h e r e t o f o r e p a i d 

on account of i n j u r y or d e a t h . " By the p l a i n terms of § 25-5¬

11, an employer, or i t s group s e l f - i n s u r e d fund, has a r i g h t 

t o be r e i m b u r s e d i t s compensation o u t l a y from any r e c o v e r y 

from a t h i r d p a r t y , however denominated. See 2 T e r r y A. 

Moore, Alabama Workers' Compensation § 21:76 (West 1998) 

( d i s c u s s i n g American Econ. I n s . Co. v. Thompson, 643 So. 2d 

1350 ( A l a . 1994) ( h o l d i n g t h a t p l a i n t i f f i n t h i r d - p a r t y a c t i o n 

c o u l d not a v o i d employer's reimbursement r i g h t s under § 25-5¬

11 by denominating payments as b e i n g s o l e l y t o w i f e f o r l o s s 

of c o n s o r t i u m ) ) . S e c t i o n 25-5-11(a) f u r t h e r p r o v i d e s t h a t an 

"employer s h a l l be e n t i t l e d t o s u b r o g a t i o n f o r m e d i c a l and 

v o c a t i o n a l b e n e f i t s expended by the employer on b e h a l f of the 

employee," t h e r e b y g i v i n g an employer, or i t s group s e l f -

i n s u r e d fund, who has p a i d f o r the m e d i c a l c a r e of an i n j u r e d 

employee, the r i g h t t o s u b r o g a t i o n a g a i n s t t h a t p o r t i o n of a 

t h i r d - p a r t y r e c o v e r y a t t r i b u t a b l e t o m e d i c a l expenses. See 
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T r o t t v. B r i n k s , I n c . , 972 So. 2d 81 ( A l a . 2007); and Ex p a r t e  

BE&K C o n s t r . Co., 728 So. 2d 621 ( A l a . 1998). 

In t h i s case, the M i c h i g a n c o u r t a p p a r e n t l y d e termined 

t h a t M i c h i g a n law would not a l l o w the employee t o r e c o v e r from 

the t h i r d p a r t i e s damages f o r l o s t wages and m e d i c a l b i l l s . 1 

The M i c h i g a n c o u r t , t h e r e f o r e , r u l e d t h a t any damages 

r e c o v e r e d by the employee from the t h i r d p a r t i e s c o u l d not be 

s u b j e c t t o A v i z e n t ' s reimbursement or s u b r o g a t i o n r i g h t s under 

§ 25-5-11. In o t h e r words, the M i c h i g a n c o u r t d e c i d e d t h a t 

A v i z e n t had no i n t e r e s t i n the t h i r d - p a r t y proceeds t h a t would 

su p p o r t i n t e r v e n t i o n under Rule 2.209(A)(3) of the M i c h i g a n 

Court R u l e s of 1985. 2 

I t appears t h a t the M i c h i g a n c o u r t e r r e d i n a t l e a s t one 

r e s p e c t . Assuming M i c h i g a n law does not a l l o w the r e c o v e r y of 

1When an employee c o v e r e d by the A c t r e c e i v e s i n j u r i e s i n 
another s t a t e due t o the f a u l t of a t h i r d p a r t y , under the 
d o c t r i n e of l e x l o c i d e l e c t i , the law of t h a t s t a t e c o n t r o l s 
h i s or her r i g h t of r e c o v e r y a g a i n s t the t h i r d p a r t i e s . See  
F i t z g e r a l d v. A u s t i n , 715 So. 2d 795 ( A l a . C i v . App. 1997); 
and P o w e l l v. Sappington, 495 So. 2d 569 ( A l a . 1986). 

2 S u b s e c t i o n (A)(3) p r o v i d e s , among o t h e r t h i n g s , t h a t a 
p e r s o n has a r i g h t t o i n t e r v e n e i n an a c t i o n upon t i m e l y 
a p p l i c a t i o n "when the a p p l i c a n t c l a i m s an i n t e r e s t r e l a t i n g t o 
the p r o p e r t y or t r a n s a c t i o n which i s the s u b j e c t of the 
a c t i o n " and the a p p l i c a n t " i s so s i t u a t e d t h a t the d i s p o s i t i o n 
of the a c t i o n may as a p r a c t i c a l m a t t e r i m p a i r or impede the 
a p p l i c a n t ' s a b i l i t y t o p r o t e c t t h a t i n t e r e s t . " 
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l o s t wages and m e d i c a l b e n e f i t s , and t h a t any r e c o v e r y from 

the t h i r d p a r t i e s c o u l d not be denominated as such, i t remains 

t h a t , under the Alabama law c i t e d above, the employer, and i t s 

group s e l f - i n s u r e d fund, would be e n t i t l e d t o reimbursement 

f o r i t s compensation o u t l a y , which a l l e g e d l y t o t a l e d 

a p p r o x i m a t e l y $100,000. 

N e v e r t h e l e s s , the t r i a l c o u r t c o u l d not c o r r e c t t h a t 

e r r o r or a t t r i b u t e some p a r t of the t h i r d - p a r t y proceeds t o 

m e d i c a l expenses f o r which the employer would have a r i g h t t o 

s u b r o g a t i o n . Once the M i c h i g a n c o u r t a d j u d i c a t e d A v i z e n t ' s 

r i g h t s under § 25-5-11, t h a t judgment became res j u d i c a t a as 

t o A v i z e n t and the employer. Under the d o c t r i n e of r e s  

j u d i c a t a as s e t f o r t h i n M i c h i g a n a p p e l l a t e - c o u r t d e c i s i o n s , 

"'a f i n a l judgment re n d e r e d by a c o u r t of competent 

j u r i s d i c t i o n on the m e r i t s i s c o n c l u s i v e as t o the r i g h t s of 

the p a r t i e s and t h e i r p r i v i e s , and, as t o them, c o n s t i t u t e s an 

a b s o l u t e bar t o a subsequent a c t i o n i n v o l v i n g the same c l a i m , 

demand or cause of a c t i o n . ' " County of Wayne v. C i t y of  

D e t r o i t , 233 Mich. App. 275, 277, 590 N.W.2d 619, 620-21 

(1998) ( q u o t i n g B l a c k ' s Law D i c t i o n a r y 1305 (6th ed. 1990)). 

The M i c h i g a n c o u r t c l e a r l y had j u r i s d i c t i o n t o a d j u d i c a t e 
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A v i z e n t ' s i n t e r e s t i n the proceeds of the t h i r d - p a r t y a c t i o n . 

See Ex p a r t e BE&K, I n c . , 728 So. 2d a t 624 ( r e c o g n i z i n g t h a t 

a t r i a l judge o v e r s e e i n g a t h i r d - p a r t y a c t i o n has j u r i s d i c t i o n 

t o determine an employer's i n t e r e s t i n the proceeds of t h a t 

a c t i o n under § 25-5-11). The M i c h i g a n c o u r t a l s o p l a i n l y , and 

f i n a l l y , d e t e rmined the m e r i t s of A v i z e n t ' s c l a i m when i t 

d e n i e d i t s motion t o i n t e r v e n e . The employer does not deny 

t h a t i t i s i n p r i v i t y w i t h A v i z e n t . Consequently, the 

d o c t r i n e or r e s j u d i c a t a b a r r e d the employer from r a i s i n g the 

same c l a i m , i . e . , i t s c l a i m f o r reimbursement and s u b r o g a t i o n 

under § 25-5-11, b e f o r e the t r i a l c o u r t . 

In Buco B u i l d i n g C o n s t r u c t o r s , I n c . v. M y r i c k , 863 So. 2d 

1130, 1134 ( A l a . C i v . App. 2003), a p l u r a l i t y 3 of t h i s c o u r t 

s t a t e d t h a t 

"where t r i a l c o u r t s i n which t h i r d - p a r t y c l a i m s have 
been brought make no d e t e r m i n a t i o n c o n c e r n i n g the 
pr o p e r a l l o c a t i o n of s e t t l e m e n t proceeds w i t h 
r e s p e c t t o f u t u r e m e d i c a l expenses, or e r r o n e o u s l y  
determine t h a t no p o r t i o n of a t h i r d - p a r t y r e c o v e r y  
i s a l l o c a b l e t o such expenses, i t d e v o l v e s upon 
c o u r t s h e a r i n g employees' workers'-compensation 
c l a i m s , i n the f i r s t i n s t a n c e , t o r e c t i f y such  
e r r o r s or o m i s s i o n s by ' f a i r l y a p p o r t i o n [ i n g ] ' 

3The p r e c e d e n t i a l v a l u e of the r e a s o n i n g i n a p l u r a l i t y 
o p i n i o n i s q u e s t i o n a b l e a t b e s t . See Ex p a r t e Achenbach, 783 
So. 2d 4 ( A l a . 2000) . 
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t h i r d - p a r t y r e c o v e r i e s so as t o e q u i t a b l y determine 
what p o r t i o n s t h e r e o f are ' a t t r i b u t a b l e t o m e d i c a l 
(and v o c a t i o n a l ) expenses, b o t h p a s t and f u t u r e . ' " 

(Quoting Ex p a r t e BE&K, I n c . , 728 So. 2d a t 624 (emphasis 

added).) However, the u n d e r l i n e d p o r t i o n s of the above-quoted 

statement were o b i t e r d i c t u m . See Ex p a r t e W i l l i a m s , 838 So. 

2d 1028, 1031 ( A l a . 2002) ( " [ O ] b i t e r d i c t u m i s , by d e f i n i t i o n , 

not e s s e n t i a l t o the judgment of the c o u r t which s t a t e s the 

d i c t u m . " ) . In Buco B u i l d i n g , the c i r c u i t c o u r t was not asked 

t o c o r r e c t an e r r o r committed by the f e d e r a l d i s t r i c t c o u r t 

t h a t p r e s i d e d over the i n j u r e d employee's t h i r d - p a r t y a c t i o n . 

The f a c t s as p r e s e n t e d i n the o p i n i o n i n d i c a t e t h a t the 

f e d e r a l d i s t r i c t c o u r t had never r u l e d on the employer's 

r i g h t s under § 25-5-11 because no p a r t y had ever i n v o k e d i t s 

j u r i s d i c t i o n f o r t h a t purpose. R a t h e r , the c i r c u i t c o u r t was 

the i n i t i a l c o u r t t o address the employer's c l a i m t h a t i t 

c o u l d suspend i t s o b l i g a t i o n t o f u r n i s h m e d i c a l care based on 

the i n j u r e d employee's t h i r d - p a r t y r e c o v e r y of m e d i c a l 

expenses. Thus, the f o r e g o i n g statement i n Buco B u i l d i n g has 

no p r e c e d e n t i a l v a l u e . See S t a t e v. J.M.W., 936 So. 2d 555, 

559 n.6 ( A l a . Crim. App. 2005) ( n o t i n g t h a t o b i t e r d i c t u m has 

no p r e c e d e n t i a l v a l u e ) . 
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From my r e a d i n g of our caselaw, i n c l u d i n g Buco B u i l d i n g , 

i t i s apparent t h a t e i t h e r a c o u r t p r e s i d i n g over a t h i r d -

p a r t y a c t i o n o r a c o u r t p r e s i d i n g over a workers' compensation 

c l a i m may a d j u d i c a t e an employer's reimbursement, c r e d i t , and 

s u b r o g a t i o n r i g h t s under § 25-5-11. However, the law of 

judgments g e n e r a l l y p r o v i d e s t h a t , once one of those c o u r t s 

makes a f i n a l d e t e r m i n a t i o n , and a l l the o t h e r elements of r e s  

j u d i c a t a are p r e s e n t , the o t h e r c o u r t may not t h e r e a f t e r 

a d j u d i c a t e the same c l a i m . N o t h i n g i n the A c t m o d i f i e s t h a t 

g e n e r a l law t o a l l o w c i r c u i t c o u r t s o v e r s e e i n g w o r k ers' 

compensation c l a i m s t o s i t i n the c a p a c i t y of an a p p e l l a t e 

c o u r t t o c o r r e c t e r r o r s made by a s e p a r a t e t r i a l c o u r t i n a 

t h i r d - p a r t y a c t i o n i n i t s d e t e r m i n a t i o n s as t o an employer's 

r i g h t s under § 25-5-11, as the d i c t a i n Buco B u i l d i n g i m p l i e s . 

The c o u r t c o r r e c t l y d e c i d e d i n Buco B u i l d i n g t h a t the 

c i r c u i t c o u r t t h a t had approved the workers' compensation 

s e t t l e m e n t c o u l d a d j u d i c a t e the employer's r i g h t s under § 25¬

5-11, but o n l y because the f e d e r a l d i s t r i c t c o u r t had not 

a l r e a d y a d j u d i c a t e d t h a t c l a i m . In t h i s case, the t r i a l c o u r t 

c o r r e c t l y d e t ermined t h a t , because the M i c h i g a n c o u r t had 

a l r e a d y d e f i n i t i v e l y d e c i d e d the employer's r i g h t s under § 25-

11 
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5-11, the d o c t r i n e of r e s j u d i c a t a p r e c l u d e d i t from 

a d j u d i c a t i n g the same c l a i m . 4 T h e r e f o r e , I concur t h a t i t s 

judgment i s due t o be a f f i r m e d . 

4The employer complains on a p p e a l t h a t the employee d i d 
not t i m e l y r a i s e the a f f i r m a t i v e defense of res j u d i c a t a under 
Rule 8 ( c ) , A l a . R. C i v . P. However, the employer d i d not 
argue t h a t p o i n t t o the t r i a l c o u r t and t h e r e b y waived i t f o r 
purposes of t h i s a p p e a l . See S h i v e r v. B u t l e r Cnty. Bd. of  
Educ., 797 So. 2d 1086, 1089 ( A l a . C i v . App. 2000). 

12 


