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PER CURIAM. 

Th i s i s the second time t h i s c i v i l - f o r f e i t u r e m a t t er has 

come b e f o r e t h i s c o u r t . E r n e s t A l e x a n d e r f i l e d an a c t i o n 

a g a i n s t the C i t y of Birmingham ("the c i t y " ) i n the J e f f e r s o n 

C i r c u i t C ourt ("the t r i a l c o u r t " ) s e e k i n g the r e t u r n of cash 

s e i z e d d u r i n g a s e a r c h of h i s r e s i d e n c e . A l e x a n d e r a s s e r t e d 



2120188 

t h a t he was e n t i t l e d t o the r e t u r n of the cash b e c a u s e , 

a l t h o u g h a f o r f e i t u r e p r o c e e d i n g had been p r o s e c u t e d i n 

f e d e r a l c o u r t , no s t a t e f o r f e i t u r e p r o c e e d i n g had been 

i n i t i a t e d . A l e x a n d e r v. C i t y of Birmingham, 99 So. 3d 1251, 

1252 ( A l a . C i v . App. 2012). 

The c i t y moved f o r a summary judgment, a s s e r t i n g , among 

o t h e r t h i n g s , t h a t the t r i a l c o u r t l a c k e d j u r i s d i c t i o n 

"because, i t s a i d , the cash had a t a l l r e l e v a n t 
times been i n the p o s s e s s i o n of f e d e r a l agents, who 
had p a r t i c i p a t e d i n the s e a r c h and had d e l i v e r e d the 
cash t o the [ f e d e r a l Drug Enforcement A d m i n i s t r a t i o n 
('DEA')]. In the a l t e r n a t i v e , the c i t y argued t h a t , 
even i f the cash i n i t i a l l y had been s e i z e d by 
[Birmingham P o l i c e Department ('BPD')] o f f i c e r s , 
e x c l u s i v e f e d e r a l j u r i s d i c t i o n over any i n rem 
p r o c e e d i n g a g a i n s t the cash a t t a c h e d — p u r s u a n t t o 21 
U.S.C. § 881 and the d o c t r i n e of a d o p t i v e 
f o r f e i t u r e — w h e n the cash was t r a n s f e r r e d t o the 
DEA. 

" A l e x a n d e r f i l e d a c r o s s - m o t i o n f o r a summary 
judgment i n h i s f a v o r , a r g u i n g t h a t the c i r c u i t 
c o u r t had c o n s t r u c t i v e c o n t r o l , and thus e x c l u s i v e 
i n rem j u r i s d i c t i o n , over the case by v i r t u e of the 
s e a r c h w a r rant i s s u e d by the J e f f e r s o n D i s t r i c t 
C o u r t . " 

A l e x a n d e r , 99 So. 3d a t 1253. 

A f t e r a h e a r i n g on the p a r t i e s ' motions, the t r i a l c o u r t 

e n t e r e d a summary judgment i n f a v o r of the c i t y . I d . T h i s 

c o u r t , r e l y i n g a Green v. C i t y of Montgomery, 55 So. 3d 256, 
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259 ( A l a . C i v . App. 2009), and Ex p a r t e Bingham, [Ms. 2100676, 

Jan. 6, 2012] ___ So. 3d ___ ( A l a . C i v . App. 2012), r e v e r s e d 

the summary judgment, s t a t i n g : 

" ' I n Green [ v. C i t y of Montgomery] , we 
d e s c r i b e d how the a d o p t i v e - s e i z u r e p r o c e s s 
works: 

"'"The a d o p t i v e - s e i z u r e 
p r o c e s s b e g i n s when s t a t e or 
l o c a l a u t h o r i t i e s s e i z e p r o p e r t y 
as p a r t of a c r i m i n a l 
i n v e s t i g a t i o n o r a r r e s t . 
G e n e r a l l y , the s t a t e or l o c a l 
o f f i c i a l s e i t h e r make a 
d e t e r m i n a t i o n t h a t f o r f e i t u r e i s 
not p o s s i b l e under s t a t e law or 
conclude t h a t i t i s advantageous 
t o them t o t r a n s f e r the m a t ter t o 
f e d e r a l a u t h o r i t i e s f o r a f e d e r a l 
a d m i n i s t r a t i v e f o r f e i t u r e 
p r o c e e d i n g . See I.R.S. Manual 
9.7.2.7.3 ( J u l y 25, 2007); A s s e t  
F o r f e i t u r e Law, P r a c t i c e , and  
P o l i c y , A s s e t F o r f e i t u r e O f f i c e , 
C r i m i n a l D i v i s i o n , U n i t e d S t a t e s 
Department of J u s t i c e , V o l . I 
(1988) a t 38 ( c i t e d i n Johnson v.  
Johnson, 849 P.2d 1361, 1363 
( A l a s k a 1993)). Once s t a t e or 
l o c a l o f f i c i a l s have determined 
t h a t an a d o p t i v e s e i z u r e i s 
advantageous, they f i l e a r e q u e s t 
w i t h f e d e r a l a u t h o r i t i e s . The 
a p p r o p r i a t e f e d e r a l agency then 
d e c i d e s whether t o a c c e p t or 
r e j e c t the r e q u e s t . I f the 
a d o p t i v e - s e i z u r e r e q u e s t i s 
a c c e p t e d , the p r o p e r t y i s t aken 
i n t o the c u s t o d y of f e d e r a l 
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agents and f e d e r a l a d m i n i s t r a t i v e 
f o r f e i t u r e p r o c e e d i n g s b e g i n . At 
the s u c c e s s f u l c o n c l u s i o n of 
those p r o c e e d i n g s , u s u a l l y 80% of 
the f o r f e i t e d p r o p e r t y i s g i v e n 
back t o the s t a t e or l o c a l 
agency." 

"'55 So. 3d [256,] 258 [ ( A l a . C i v . App. 
20 0 9 ) ] . ' 

"We note t h a t , i n Green, Montgomery p o l i c e 
o f f i c e r s ' f i l l e d out the r e q u i s i t e forms t o b e g i n 
the a d o p t i v e - s e i z u r e p r o c e s s ' and t h a t the 
U n i t e d S t a t e s Department of the T r e a s u r y r e v i e w e d 
the r e q u e s t t o determine whether i t would a c c e p t the 
a d o p t i v e s e i z u r e . Green, 55 So. 3d a t 258. In 
Edney v. C i t y of Montgomery, 960 F. Supp. 270 (M.D. 
A l a . 1997), Montgomery p o l i c e o f f i c e r s s e i z e d 
a p p r o x i m a t e l y $280,000 i n cash from Edney and 
another man who had been d e t a i n e d a t the Montgomery 
a i r p o r t . A f t e r the s e i z u r e , 'the DEA adopted the 
c i t y ' s s e i z u r e by a u t h o r i z i n g the c i t y t o s e i z e the 
money on b e h a l f of the DEA and t o t r a n s f e r the money 
to the DEA.' I d . a t 273. The f e d e r a l d i s t r i c t 
c o u r t found t h a t the DEA had adopted the s e i z u r e of 
the c u r r e n c y a t i s s u e : t h u s , the f e d e r a l c o u r t had 
j u r i s d i c t i o n . See a l s o U n i t e d S t a t e s v. $119,000 i n  
U n i t e d S t a t e s Currency, 793 F. Supp. 246, 248 (D. 
Haw. 1992) ( i n a d o p t i v e - s e i z u r e case, a H o n o l u l u 
p o l i c e o f f i c e r ' requested t h a t the DEA adopt the 
s t a t e s e i z u r e f o r f e d e r a l f o r f e i t u r e ' and 
t r a n s f e r r e d the c u r r e n c y t o the DEA). 

"In t h i s case, t h e r e i s no evi d e n c e i n d i c a t i n g 
t h a t the a d o p t i v e - s e i z u r e p r o c e s s was ever begun, 
much l e s s brought t o f r u i t i o n . A BPD o f f i c e r 
p r o v i d e d the a f f i d a v i t from which the J e f f e r s o n 
D i s t r i c t C ourt i s s u e d the w a r r a n t , which s t a t e d t h a t 
the BPD was t o h o l d any items s e i z e d p u r s u a n t t o the 
war r a n t ' u n t i l f u r t h e r o r d e r from the D i s t r i c t C ourt 
of J e f f e r s o n County, Alabama.' A c c o r d i n g t o the 
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DEA's i n v e s t i g a t i v e r e p o r t , two BPD o f f i c e r s 
d i s c o v e r e d and s e i z e d the money a t i s s u e . The money 
was taken t o the BPD's f a c i l i t y , where a 
d r u g - d e t e c t i n g dog a l e r t e d on the money. At t h a t 
p o i n t , a law-enforcement o f f i c e r who had been 
d e p u t i z e d as a DEA agent s e a l e d the money i n an 
envelope and d e p o s i t e d i t w i t h the DEA. There i s no 
evid e n c e i n d i c a t i n g t h a t t h e r e was a d e c i s i o n made 
by any s t a t e or l o c a l o f f i c i a l s t h a t ' f o r f e i t u r e 
[was] not p o s s i b l e under s t a t e law or ... t h a t i t 
[was] advantageous t o them t o t r a n s f e r the matter t o 
f e d e r a l a u t h o r i t i e s f o r a f e d e r a l a d m i n i s t r a t i v e 
f o r f e i t u r e p r o c e e d i n g . ' Green, 55 So. 3d a t 258 
(and a u t h o r i t i e s c i t e d t h e r e i n ) . L i k e w i s e , t h e r e i s 
no e v i d e n c e i n d i c a t i n g t h a t the BPD, the J e f f e r s o n 
County d i s t r i c t a t t o r n e y , the J e f f e r s o n County 
d i s t r i c t c o u r t or c i r c u i t c o u r t , or any o t h e r s t a t e 
agent or o f f i c i a l f i l e d a r e q u e s t f o r the DEA t o 
adopt the s e i z u r e . In a d d i t i o n , t h e r e i s no 
evid e n c e i n d i c a t i n g t h a t 'the a p p r o p r i a t e f e d e r a l 
agency' d e c i d e d whether t o a c c e p t or r e j e c t the 
r e q u e s t . The e v i d e n c e s u b m i t t e d i n d i c a t e s t h a t 
f e d e r a l ' c o n t r o l ' of the money came about because 
one p e r s o n , John Walker, d e p o s i t e d the money i n the 
DEA o v e r n i g h t drop box and then l a t e r took the money 
t o a bank and had a check made out t o the U n i t e d 
S t a t e s M a r s h a l . The check was then g i v e n t o a 
f e d e r a l agent. Walker's a c t i o n s are i n s u f f i c i e n t t o 
e s t a b l i s h t h a t the a d o p t i v e - s e i z u r e d o c t r i n e i s 
a p p l i c a b l e i n t h i s case. In f a c t , the e v i d e n c e 
i n d i c a t e s t h a t d e p o s i t i n g the money i n the o v e r n i g h t 
drop box was a v i o l a t i o n of the J e f f e r s o n D i s t r i c t 
C o u r t ' s command t h a t law-enforcement o f f i c i a l s h o l d 
the money and o t h e r s e i z e d items u n t i l f u r t h e r o r d e r 
from the c o u r t . " 

A l e x a n d e r , 99 So. 3d a t 1255-56. 

T h i s c o u r t c o n c l u d e d t h a t the e v i d e n c e i n the r e c o r d 

i n d i c a t e d t h a t j u r i s d i c t i o n of t h i s m a t t er v e s t e d i n the s t a t e 
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c o u r t upon the J e f f e r s o n D i s t r i c t C o u r t ' s i s s u a n c e of the 

w a r r a n t t o s e a r c h A l e x a n d e r ' s r e s i d e n c e . T h i s c o u r t then h e l d 

t h a t 

" [ t ] h e c i t y f a i l e d t o p r e s e n t s u f f i c i e n t e v i d e n c e 
from which t o f i n d , as a matter of law, t h a t the 
f e d e r a l c o u r t had o b t a i n e d j u r i s d i c t i o n over the 
money a t i s s u e or t h a t the s t a t e c o u r t had been 
d i v e s t e d of j u r i s d i c t i o n i n t h i s case; thus the c i t y 
f a i l e d t o meet i t s burden of d e m o n s t r a t i n g t h a t 
t h e r e were no genuine i s s u e s of m a t e r i a l f a c t and 
t h a t i t was e n t i t l e d t o a judgment as a matter of 

law." 

I d . a t 1256. The summary judgment was r e v e r s e d , and the cause 

was remanded t o the t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s . I d . 

at 1257. The c i t y d i d not seek a r e h e a r i n g of t h i s c o u r t ' s 

d e c i s i o n , and i t d i d not f i l e a p e t i t i o n f o r a w r i t of 

c e r t i o r a r i w i t h our supreme c o u r t . 

On remand, A l e x a n d e r a g a i n moved f o r a summary judgment, 

c l a i m i n g t h a t , because the c i t y had not p r o m p t l y i n s t i t u t e d 

f o r f e i t u r e p r o c e e d i n g s , he was e n t i t l e d t o the r e t u r n of h i s 

money. The c i t y opposed the motion, and on October 30, 2012, 

the t r i a l c o u r t h e l d a h e a r i n g on the m a t t e r . On November 5, 

2012, the t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of 

A l e x a n d e r and o r d e r e d the c i t y t o r e t u r n the money s e i z e d 

p u r s u a n t t o the s e a r c h w a r r a n t . On November 19, 2012, the 
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t r i a l c o u r t amended i t s summary judgment t o i n c l u d e an award 

of i n t e r e s t , b r i n g i n g the t o t a l amount the c i t y was o r d e r e d t o 

pay A l e x a n d e r t o $46,604.15. The c i t y appealed. 

Two of the i s s u e s the c i t y r a i s e s i n t h i s a p p e a l were 

addr e s s e d i n A l e x a n d e r , s u p r a , namely: (1) whether the s t a t e 

c o u r t had e x c l u s i v e i n rem j u r i s d i c t i o n over the p r o p e r t y t h a t 

was s e i z e d p u r s u a n t t o the s e a r c h w a r r a n t ; and (2) whether 

f e d e r a l a d o p t i o n was p e r f e c t e d i n t h i s case. In A l e x a n d e r , 

t h i s c o u r t h e l d t h a t " [ t ] h e c i t y f a i l e d t o p r e s e n t s u f f i c i e n t 

e v i d e n c e from which t o f i n d , as a matter of law, t h a t the 

f e d e r a l c o u r t had o b t a i n e d j u r i s d i c t i o n over the money a t 

i s s u e or t h a t the s t a t e c o u r t had been d i v e s t e d of 

j u r i s d i c t i o n i n t h i s c a s e . " A l e x a n d e r , 99 So. 2d a t 1256. 

Furthermore, a f t e r q u o t i n g from Green v. C i t y of Montgomery, 

su p r a , and Bingham, s u p r a , r e g a r d i n g the proce d u r e f o r a 

f e d e r a l a d o p t i v e f o r f e i t u r e , t h i s c o u r t a l s o d e termined t h a t 

" t h e r e i s no evi d e n c e i n d i c a t i n g t h a t the a d o p t i v e - s e i z u r e 

p r o c e s s was ever begun, much l e s s brought t o f r u i t i o n . " I d . 

"'"[U]nder the 'law of the case' d o c t r i n e , 'whatever i s 

once e s t a b l i s h e d between the same p a r t i e s i n the same case 

c o n t i n u e s t o be the law of t h a t case, whether or not c o r r e c t 
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on g e n e r a l p r i n c i p l e s , so l o n g as the f a c t s on which the 

d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be the f a c t s of the 

ca s e . ' " ' " Walden v. ES C a p i t a l , LLC, 89 So. 3d 90, 107 ( A l a . 

2011) ( q u o t i n g M i l l e r & M i l l e r C o n s t r . Co. v. Madewell, 920 

So. 2d 571, 572-73 ( A l a . C i v . App. 2003), q u o t i n g i n t u r n 

o t h e r cases) (emphasis added). "'"The l a w - o f - t h e - c a s e 

d o c t r i n e p r o v i d e s t h a t when a c o u r t d e c i d e s upon a r u l e of 

law, t h a t r u l e s h o u l d c o n t i n u e t o govern the same i s s u e s i n 

subsequent s t a g e s i n the same case, t h e r e b y h a s t e n i n g an end 

to l i t i g a t i o n by f o r e c l o s i n g the p o s s i b i l i t y of r e p e a t e d l y 

l i t i g a t i n g an i s s u e a l r e a d y d e c i d e d . " ' " I d . ( q u o t i n g M a r t i n  

v. Cash E x p r e s s , I n c . , 60 So. 3d 236, 249 ( A l a . 2010), q u o t i n g 

i n t u r n B e l c h e r v. Queen, 39 So. 3d 1023, 1038 ( A l a . 2009)); 

see a l s o Blumberg v. Touche Ross & Co., 514 So. 2d 922, 924 

( A l a . 1987)(same). 

The r e c o r d i n d i c a t e s t h a t , on remand, the p a r t i e s d i d not 

submit new ev i d e n c e f o r the t r i a l c o u r t ' s c o n s i d e r a t i o n . 1 

1The r e c o r d i n d i c a t e s t h a t d u r i n g the October 30, 2012, 
h e a r i n g on remand the a t t o r n e y f o r the c i t y s t a t e d t h a t the 
c i t y had " a t t a c h e d the a f f i d a v i t of Agent John Walker" 
r e g a r d i n g the DEA's p r a c t i c e and p o l i c i e s r e g a r d i n g f e d e r a l 
f o r f e i t u r e s . The o n l y a f f i d a v i t of Walker found i n the r e c o r d 
on a p p e a l i s the same a f f i d a v i t t h i s c o u r t c o n s i d e r e d i n 
r e v e r s i n g the summary judgment i n f a v o r of the c i t y i n 
A l e x a n d e r . 
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Furthermore, our h o l d i n g s as t o the i s s u e s d e c i d e d i n 

A l e x a n d e r remain the law of the case. The c i t y d i d not seek 

a r e h e a r i n g of our d e c i s i o n , and i t d i d not f i l e a p e t i t i o n 

f o r a w r i t of c e r t i o r a r i w i t h our supreme c o u r t . 

C o nsequently, t h i s c o u r t w i l l not a t t h i s p o i n t r e c o n s i d e r 

those i s s u e s d e c i d e d i n A l e x a n d e r . 

The c i t y r a i s e s two a d d i t i o n a l c o n t e n t i o n s i n t h i s a p p e a l 

t h a t are a r g u a b l y "new" i s s u e s , i . e . , i s s u e s t h a t t h i s c o u r t 

d i d not d e c i d e i n A l e x a n d e r . See B a g l e y ex r e l . B a g l e y v.  

C r e e k s i d e Motors, I n c . , 913 So. 2d 441, 446 ( A l a . 2005) 

("[T]he d o c t r i n e of law of the case ... i s i n a p p l i c a b l e t o 

t h i s case because we d i d not, i n the o r i g i n a l a p p e a l , 

d i s p o s i t i v e l y d e c i d e the i s s u e [ s now r a i s e d ] . " ) ; Lyons v.  

Walker R e g ' l Med. C t r . , I n c . , 868 So. 2d 1071, 1077 ( A l a . 

2003) ( q u o t i n g Gray v. Reynolds, 553 So. 2d 79, 81 ( A l a . 

1989)) ("'[O]n remand the i s s u e s d e c i d e d by an a p p e l l a t e c o u r t 

become the "law of the c a s e . " ' " ) . 

As t o those "new" i s s u e s , the c i t y f i r s t contends t h a t , 

under e q u i t y , a g o o d - f a i t h exemption s h o u l d e x i s t g o v e r n i n g 

law enforcement's a c t i o n i n t h i s f o r f e i t u r e case. 

S p e c i f i c a l l y , the c i t y a s s e r t s t h a t the g o o d - f a i t h e x c e p t i o n 
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t o the e x c l u s i o n a r y r u l e , which a l l o w s law-enforcement 

o f f i c e r s t o use a t t r i a l e v i d e n c e t h a t i s s e i z e d i n a f l a w e d 

s e a r c h , s h o u l d be a p p l i c a b l e t o a l l o w the f o r f e i t u r e of items 

s e i z e d d u r i n g a v a l i d s e a r c h and s e i z u r e . The c i t y c i t e s no 

a u t h o r i t y f o r i t s c o n t e n t i o n from t h i s or any o t h e r 

j u r i s d i c t i o n , and i t acknowledges t h a t t h i s argument "breaks 

new l e g a l ground." 

The g o o d - f a i t h e x c e p t i o n t o the e x c l u s i o n a r y r u l e i s not 

a p p l i c a b l e under the f a c t s of t h i s case. The e x c l u s i o n a r y 

r u l e and the e x c e p t i o n s t o t h a t r u l e d e a l w i t h e v i d e n t i a r y 

m a t t e r s , not the u l t i m a t e i s s u e t o be d etermined. The 

v a l i d i t y of the s e a r c h of A l e x a n d e r ' s r e s i d e n c e has not been 

c h a l l e n g e d , and the e v i d e n c e s e i z e d d u r i n g t h a t s e a r c h was not 

deemed i n a d m i s s i b l e d u r i n g the f o r f e i t u r e p r o c e e d i n g s . We 

d e c l i n e t o a c c e p t the c i t y ' s i n v i t a t i o n t o e x t e n d the good-

f a i t h e x c e p t i o n t o the e x c l u s i o n a r y r u l e t o encompass what 

would amount t o a " g o o d - f a i t h f o r f e i t u r e " of items s e i z e d 

d u r i n g a v a l i d s e a r c h and s e i z u r e . 

The c i t y a l s o contends t h a t the summary judgment i n f a v o r 

of A l e x a n d e r was i m p r o p e r l y e n t e r e d because, i t says, a 

genuine i s s u e of m a t e r i a l f a c t e x i s t s as t o whether A l e x a n d e r 
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a c t u a l l y has an i n t e r e s t i n the money a t i s s u e . We note t h a t 

when the t r i a l c o u r t e n t e r e d the summary judgment i n f a v o r of 

the c i t y , t h e r e was no d i s p u t e t h a t A l e x a n d e r had an i n t e r e s t 

i n the money. The money was found i n h i s r e s i d e n c e . The c i t y 

p r e s e n t e d the sworn d e c l a r a t i o n of A s s i s t a n t U n i t e d S t a t e s 

A t t o r n e y James D. Ingram, which i s i n c l u d e d as an e x h i b i t i n 

the r e c o r d on ap p e a l i n t h i s case, s t a t i n g : "The o n l y known 

p r o s p e c t i v e c l a i m a n t t o the defendant c u r r e n c y i s E a r n e s t 

[ s i c ] J . A l e x a n d e r " Ingram goes on t o note t h a t A l e x a n d e r 

d i d not appear or o t h e r w i s e defend the f o r f e i t u r e a c t i o n i n 

f e d e r a l c o u r t , as noted by t h i s c o u r t i n A l e x a n d e r , 99 So. 3d 

at 1252. In o t h e r words, t h a t A l e x a n d e r had an i n t e r e s t i n 

the money was " u n d i s p u t e d . " The law i s c l e a r t h a t a nonmoving 

p a r t y may not c r e a t e a genuine i s s u e of m a t e r i a l f a c t by 

s u b m i t t i n g a f f i d a v i t s or t e s t i m o n y t h a t c o n t r a d i c t s i t s own 

e a r l i e r sworn t e s t i m o n y . M c A l p i n v. C i t y of Decatur, 628 So. 

2d 611, 613 ( A l a . 1993); see a l s o T i t t l e v. Alabama Power Co., 

570 So. 2d 601, 604 ( A l a . 1990) ("This c o u r t has h e l d t h a t 

when a p a r t y t o an a c t i o n has g i v e n c l e a r answers t o 

unambiguous q u e s t i o n s t h a t negate the e x i s t e n c e of any genuine 

i s s u e of f a c t , t h a t p a r t y cannot l a t e r c r e a t e an i s s u e of f a c t 
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by s u b m i t t i n g an a f f i d a v i t t h a t d i r e c t l y c o n t r a d i c t s , w i t h o u t 

e x p l a n a t i o n , t h a t e a r l i e r t e s t i m o n y . " ) . 

On remand, A l e x a n d e r moved f o r a summary judgment s e e k i n g 

the r e t u r n of the money. The c i t y d i d not o f f e r e v i d e n c e t o 

c o n t r a d i c t i t s e a r l i e r p o s i t i o n t h a t A l e x a n d e r was the o n l y 

known c l a i m a n t t o the money. The c i t y p r e s e n t e d no ev i d e n c e 

on the i s s u e . For example, t h e r e i s no e v i d e n c e i n d i c a t i n g 

t h a t o t h e r p e o p l e l i v e d i n the r e s i d e n c e where the money was 

found or t h a t o t h e r people were p r e s e n t a t the home when law-

enforcement o f f i c i a l s e x e c u t e d the s e a r c h w a r r a n t . I n s t e a d , 

the c i t y now s p e c u l a t e s t h a t , because A l e x a n d e r d i d not appear 

i n the f e d e r a l f o r f e i t u r e a c t i o n , a genuine i s s u e of m a t e r i a l 

f a c t e x i s t s r e g a r d i n g whether the money s e i z e d a t A l e x a n d e r ' s 

house was a c t u a l l y h i s . Mere s p e c u l a t i o n i s not s u f f i c i e n t t o 

c r e a t e a genuine i s s u e of m a t e r i a l f a c t . K e l l y v. Panther  

Creek P l a n t a t i o n , L.L.C., 934 So. 2d 1049 ( A l a . 2006). 

A c c o r d i n g l y , we conclude t h a t the c i t y f a i l e d t o p r e s e n t 

s u b s t a n t i a l e v i d e n c e t h a t A l e x a n d e r d i d not have an i n t e r e s t 

i n the money a t i s s u e . 

In i t s r e p l y b r i e f , the c i t y argues t h a t the supreme 

c o u r t ' s h o l d i n g i n E r v i n v. C i t y of Birmingham, [Ms. 1101555, 
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March 22, 2013] So. 3d ( A l a . 2013), r e q u i r e s r e v e r s a l 

of the t r i a l c o u r t ' s judgment i n t h i s case. In E r v i n , our 

supreme c o u r t a f f i r m e d a summary judgment e n t e r e d i n f a v o r of 

the c i t y , h o l d i n g t h a t " E r v i n ' s a c t i o n [ s e e k i n g the r e t u r n of 

cash s e i z e d i n a f e d e r a l f o r f e i t u r e p r o c e e d i n g ] amount[ed] t o 

a c o l l a t e r a l a t t a c k i n s t a t e c o u r t on a f i n a l judgment e n t e r e d 

by a f e d e r a l c o u r t . ... As the s u c c e s s o r i n t i t l e t o the 

f o r f e i t e d p r o p e r t y , the [ c i t y was] e n t i t l e d t o the r e s 

j u d i c a t a b e n e f i t of t h a t f i n a l judgment." E r v i n , So. 3d 

at . As d i s c u s s e d , however, t h i s c o u r t has a l r e a d y h e l d i n 

t h i s case t h a t " [ t ] h e c i t y f a i l e d t o p r e s e n t s u f f i c i e n t 

e v i d e n c e from which t o f i n d , as a ma t t e r of law, t h a t the 

f e d e r a l c o u r t had o b t a i n e d j u r i s d i c t i o n over the money a t 

i s s u e or t h a t the s t a t e c o u r t had been d i v e s t e d of 

j u r i s d i c t i o n i n t h i s c a s e . " A l e x a n d e r , 99 So. 2d a t 1256. 

The c i t y f a i l e d t o seek a r e h e a r i n g or p e t i t i o n our supreme 

c o u r t f o r a w r i t of c e r t i o r a r i ; t h e r e f o r e , t h a t h o l d i n g became 

the law of the case and i s not s u b j e c t t o f u r t h e r a p p e l l a t e 

r e v i e w . 

Furthermore, because of the p r o c e d u r a l p o s t u r e of t h i s 

case, we f i n d NHS Management, LLC v. Wri g h t , 24 So. 3d 1153 
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( A l a . C i v . App. 2009), t o be a p p l i c a b l e . In t h a t case, NHS 

Management, LLC ("NHS"), o p e r a t e d a n u r s i n g home i n which 

V i o l a J e n k i n s was a p a t i e n t . J e n k i n s d i e d w h i l e i n the care 

of the n u r s i n g home, and P e t e r W r i g h t , as the a d m i n i s t r a t o r of 

J e n k i n s ' s e s t a t e , f i l e d a c o m p l a i n t a l l e g i n g numerous c l a i m s 

a g a i n s t NHS. I d . a t 1154. 

NHS moved t o compel a r b i t r a t i o n . On A p r i l 3, 2007, the 

t r i a l c o u r t h e l d a h e a r i n g on the motion. Wright d i d not 

a t t e n d the h e a r i n g , and the t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g the motion t o compel a r b i t r a t i o n and s t a y i n g a l l 

p r o c e e d i n g s . Wright d i d not appeal from the o r d e r . I d . 

S e v e r a l months l a t e r , the t r i a l c o u r t o r d e r e d the p a r t i e s 

t o p r o v i d e i t w i t h a w r i t t e n s t a t u s update w i t h i n 30 days or 

fac e d i s m i s s a l of the a c t i o n . U l t i m a t e l y , Wright f i l e d a 

motion a s k i n g the t r i a l c o u r t t o r e c o n s i d e r i t s o r d e r 

c o m p e l l i n g a r b i t r a t i o n i n l i g h t of a May 4, 2007, supreme 

c o u r t d e c i s i o n t h a t , Wright s a i d , changed the law on which the 

t r i a l c o u r t had based i t s p r i o r d e c i s i o n . The t r i a l c o u r t 

g r a n t e d the "motion t o r e c o n s i d e r " and s e t a s i d e i t s e a r l i e r 

o r d e r c o m p e l l i n g a r b i t r a t i o n . NHS appealed from t h a t o r d e r . 

I d . 
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T h i s c o u r t t r e a t e d the "motion t o r e c o n s i d e r " as a motion 

f i l e d p u r s u a n t t o Rule 60(b) (5), A l a . R. C i v . P., which a l l o w s 

a c o u r t t o s e t a s i d e a f i n a l judgment or o r d e r i f a p r i o r 

judgment on which i t i s based has been r e v e r s e d or o t h e r w i s e 

v a c a t e d , among o t h e r t h i n g s . T h i s c o u r t d e termined t h a t 

W right was not e n t i t l e d t o r e l i e f from the o r d e r c o m p e l l i n g 

a r b i t r a t i o n , n o t i n g t h a t Rule 60(b)(5) "'"'does not a u t h o r i z e 

r e l i e f from a judgment on the ground t h a t the law a p p l i e d by 

the c o u r t i n making i t s a d j u d i c a t i o n has been s u b s e q u e n t l y 

o v e r r u l e d or d e c l a r e d erroneous i n another and u n r e l a t e d 

p r o c e e d i n g . ' " ' " I d . a t 1156 ( q u o t i n g K u p fer v. SCI-Alabama  

F u n e r a l S e r v s . , I n c . , 893 So. 2d 1153, 1157 ( A l a . 2004), 

q u o t i n g i n t u r n o t h e r a u t h o r i t i e s ) . 

In t h i s case, a c e r t i f i c a t e of judgment was i s s u e d as t o 

t h i s c o u r t ' s judgment i n A l e x a n d e r h o l d i n g t h a t the f e d e r a l 

c o u r t d i d not have j u r i s d i c t i o n over the money s e i z e d i n the 

s e a r c h of A l e x a n d e r ' s r e s i d e n c e . The c i t y d i d not seek a 

r e h e a r i n g of t h a t d e c i s i o n , and i t d i d not p e t i t i o n our 

supreme c o u r t f o r a w r i t of c e r t i o r a r i . The law t h i s c o u r t 

r e l i e d on i n r e a c h i n g i t s h o l d i n g was s u b s e q u e n t l y o v e r r u l e d 

or d e c l a r e d e r r o n e o u s , but i n another, u n r e l a t e d p r o c e e d i n g , 

i . e . , E r v i n . A c c o r d i n g l y , on the a u t h o r i t y of NHS Management 
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and the cases c i t e d t h e r e i n , the c i t y i s not e n t i t l e d t o 

r e l i e f from t h i s c o u r t ' s h o l d i n g i n A l e x a n d e r . T h i s 

c o n c l u s i o n i s c o n s i s t e n t w i t h the l a w - o f - t h e - c a s e d o c t r i n e . 

The c i t y has f a i l e d t o demonstrate t h a t the t r i a l c o u r t 

e r r e d i n e n t e r i n g the summary judgment i n f a v o r of A l e x a n d e r . 

T h e r e f o r e , the judgment i s a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 

P i t t m a n , J . , d i s s e n t s , w i t h o u t w r i t i n g . 
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