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THOMPSON, P r e s i d i n g Judge. 

Samuel R o b l e r o appeals from a summary judgment i n f a v o r 

of h i s employer, Cox Po o l s of the Southeast, I n c . ("Cox 

P o o l s " ) , on i t s s u b r o g a t i o n c l a i m and from the judgment 

d i s m i s s i n g R o b l e r o ' s w o r k e r s ' compensation c l a i m a g a i n s t Cox 
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P o o l s . The judgment s p e c i f i c a l l y h e l d t h a t u n i n s u r e d -

m o t o r i s t s e t t l e m e n t proceeds t h a t R o b l e r o had been p a i d a f t e r 

a w o r k - r e l a t e d m o t o r - v e h i c l e a c c i d e n t were s u b j e c t t o the 

s u b r o g a t i o n r i g h t s of Cox P o o l s . 

The r e l e v a n t f a c t s i n t h i s case are not i n d i s p u t e . The 

r e c o r d i n d i c a t e s t h a t on May 10, 2010, w h i l e w o r k i n g w i t h i n 

the l i n e and scope of h i s employment w i t h Cox P o o l s , R o b l e r o 

was i n j u r e d i n a m o t o r - v e h i c l e a c c i d e n t . While R o b l e r o was 

r e c o v e r i n g from the i n j u r i e s he had s u f f e r e d i n the a c c i d e n t , 

Cox P o o l s p a i d him $20,608.83 i n t e m p o r a r y - t o t a l - d i s a b i l i t y 

w o r k e r s ' compensation b e n e f i t s . Cox P o o l s a l s o p a i d $47,038 

f o r R o b l e r o ' s m e d i c a l t r e a t m e n t . 

The d r i v e r of the o t h e r v e h i c l e was a t f a u l t i n the 

a c c i d e n t , and t h a t d r i v e r was u n i n s u r e d . Cox P o o l s ' 

u n i n s u r e d - m o t o r i s t i n s u r a n c e c a r r i e r , Penn N a t i o n a l Insurance 

("Penn N a t i o n a l " ) , i n s u r e d the v e h i c l e i n which R o b l e r o had 

been r i d i n g a t the time of the a c c i d e n t . R o b l e r o made a c l a i m 

f o r u n i n s u r e d - m o t o r i s t b e n e f i t s w i t h Penn N a t i o n a l ; t h a t c l a i m 

was s e t t l e d f o r $30,000. Cox P o o l s ' p o l i c y l i m i t f o r 

u n i n s u r e d coverage w i t h Penn N a t i o n a l was $3 m i l l i o n . 
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On January 30, 2012, a f t e r o b t a i n i n g the u n i n s u r e d -

m o t o r i s t s e t t l e m e n t , R o b l e r o f i l e d a c o m p l a i n t s e e k i n g 

w o r k e r s ' compensation b e n e f i t s from Cox P o o l s . In the 

c o m p l a i n t , R o b l e r o a l l e g e d t h a t , as a r e s u l t of h i s work-

r e l a t e d a c c i d e n t , he had s u s t a i n e d a permanent d i s a b i l i t y t o 

h i s r i g h t s h o u l d e r and t o h i s body as a whole. On A p r i l 19, 

2012, Cox P o o l s f i l e d a motion f o r a summary judgment, 

a s s e r t i n g s u b r o g a t i o n r i g h t s t o the $30,000 t h a t R o b l e r o had 

r e c e i v e d from Penn N a t i o n a l ; Cox P o o l s a s s e r t e d those 

s u b r o g a t i o n r i g h t s i n i t s answer and c o u n t e r c l a i m t o R o b l e r o ' s 

c o m p l a i n t a s s e r t i n g h i s w o r k e r s ' compensation c l a i m . A 

h e a r i n g on the motion was c o n t i n u e d s e v e r a l t i m e s , a t l e a s t i n 

p a r t because R o b l e r o speaks l i t t l e or no E n g l i s h , and the 

t r i a l c o u r t determined t h a t a S p a n i s h - s p e a k i n g i n t e r p r e t e r 

s h o u l d be p r o v i d e d f o r him a t the h e a r i n g . The h e a r i n g 

u l t i m a t e l y was h e l d on October 26, 2012. 

On October 9, 2012, Cox Po o l s f i l e d an amended motion f o r 

a summary judgment. In the amended motion, Cox P o o l s argued 

t h a t R o b l e r o was a t t e m p t i n g t o r e c o v e r t w i c e f o r the same 

i n j u r y . In a d d i t i o n t o s u b r o g a t i o n r i g h t s , Cox P o o l s sought 

a d e t e r m i n a t i o n from the t r i a l c o u r t t h a t R o b l e r o was estopped 
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from r e c o v e r i n g w o r k e r s ' compensation b e n e f i t s f o r the same 

i n j u r i e s f o r which he had r e c e i v e d a s e t t l e m e n t from Penn 

N a t i o n a l . 

On October 29, 2012, a f t e r a h e a r i n g , the t r i a l c o u r t 

e n t e r e d a summary judgment, h o l d i n g t h a t the money R o b l e r o had 

r e c e i v e d from Penn N a t i o n a l was s u b j e c t t o the s u b r o g a t i o n 

r i g h t s of Cox P o o l s . The t r i a l c o u r t a l s o h e l d t h a t R o b l e r o 

had a l r e a d y r e c o v e r e d once f o r h i s w o r k - r e l a t e d i n j u r i e s and 

t h a t , i n s e t t l i n g the u n i n s u r e d - m o t o r i s t c l a i m , R o b l e r o had 

g i v e n up the o p p o r t u n i t y " t o be made whole up t o the p o l i c y 

l i m i t s of $3,000,000." T h e r e f o r e , the t r i a l c o u r t determined, 

R o b l e r o was estopped from s e e k i n g an a d d i t i o n a l r e c o v e r y from 

Cox P o o l s through the W o r k e r s ' Compensation A c t ("the A c t " ) , 

§ 25-5-1 e t seq., A l a . Code 1975. A c c o r d i n g l y , the t r i a l 

c o u r t d i s m i s s e d R o b l e r o ' s w o r k e r s ' compensation a c t i o n w i t h 

p r e j u d i c e . R o b l e r o appealed. 

G e n e r a l l y , we r e v i e w a summary judgment de novo. Turner  

v. Westhampton Co u r t , L.L.C., 903 So. 2d 82, 87 ( A l a . 2004). 

Fur t h e r m o r e , the i s s u e s R o b l e r o r a i s e s on a p p e a l i n v o l v e 

q u e s t i o n s of law, f o r which our r e v i e w i s de novo. C o c i n a  

S u p e r i o r , LLC v. J e f f e r s o n Cnty. Dep't of Revenue, [Ms. 
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2110807, March 15, 2013] ___ So. 3d ___ , ___ ( A l a . C i v . App. 

2013) ( c i t i n g E s p i n o z a v. Rudolph, 46 So. 3d 403, 412 ( A l a . 

2010)). 

R o b l e r o contends t h a t the t r i a l c o u r t e r r e d by d i s m i s s i n g 

h i s workers' compensation c l a i m w i t h o u t f i r s t d e t e r m i n i n g 

whether he was e n t i t l e d t o p e r m a n e n t - d i s a b i l i t y b e n e f i t s as a 

r e s u l t of h i s w o r k - r e l a t e d i n j u r y and, i f he i s e n t i t l e d t o 

such b e n e f i t s , whether the amount of those b e n e f i t s exceeds 

the amount of the s e t t l e m e n t proceeds he r e c e i v e d from Penn 

N a t i o n a l . I n i t s a p p e l l a t e b r i e f , Cox P o o l s appears t o a s s e r t 

t h a t t h i s c o u r t cannot c o n s i d e r the i s s u e whether the t r i a l 

c o u r t i m p r o p e r l y d i s m i s s e d R o b l e r o ' s workers' compensation 

c l a i m because, i t says, R o b l e r o never p r e s e n t e d the i s s u e t o 

the t r i a l c o u r t . Cox P o o l s s t a t e s t h a t t h e r e were " m u l t i p l e 

h e a r i n g s " on i t s motion f o r a summary judgment and t h a t 

R o b l e r o "had e v e r y o p p o r t u n i t y " t o make and develop arguments 

o t h e r than whether the s e t t l e m e n t proceeds r e l a t i n g t o h i s 

u n i n s u r e d - m o t o r i s t c l a i m were s u b j e c t t o s u b r o g a t i o n , which, 

a c c o r d i n g t o Cox P o o l s , was the o n l y argument he made t o the 

t r i a l c o u r t i n o p p o s i t i o n t o i t s motion. 
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R o b l e r o f i l e d a postjudgment motion i n which he 

c h a l l e n g e d , among o t h e r t h i n g s , the p r o p r i e t y of the d i s m i s s a l 

of h i s workers' compensation c l a i m ; however, t h a t motion was 

u n t i m e l y f i l e d . N o n e t h e l e s s , we note t h a t i n i t s i n i t i a l 

m otion f o r a summary judgment, the o n l y i s s u e Cox P o o l s r a i s e d 

was whether i t had a r i g h t of s u b r o g a t i o n t o the u n i n s u r e d -

m o t o r i s t s e t t l e m e n t proceeds. I t made no a s s e r t i o n t h a t 

R o b l e r o s h o u l d be p r e c l u d e d from b r i n g i n g the workers' 

compensation c l a i m a l t o g e t h e r ; t h u s , t h e r e was no reason f o r 

R o b l e r o t o argue a g a i n s t the d i s m i s s a l of h i s w o r k e r s ' 

compensation c l a i m . Not u n t i l October 9, 2012, when i t f i l e d 

i t s amended motion f o r a summary judgment, d i d Cox P o o l s 

a s s e r t t h a t R o b l e r o s h o u l d be "e s t o p p e d from r e c o v e r i n g f o r 

[ h i s ] i n j u r i e s [through Cox P o o l s ' u n i n s u r e d - m o t o r i s t 

c o v e r a g e ] w i t h Penn N a t i o n a l and then a t t e m p t i n g t o o b t a i n an 

a d d i t i o n a l remedy f o r the same i n j u r i e s from Cox P o o l s , s i n c e 

[the A c t ] does not a l l o w double r e c o v e r y . " Cox P o o l s s t i l l 

d i d not e x p l i c i t l y seek a d i s m i s s a l of R o b l e r o ' s workers' 

compensation c l a i m . Moreover, c o n t r a r y t o Cox P o o l s ' 

a s s e r t i o n , the r e c o r d i n d i c a t e s t h a t the o n l y h e a r i n g on the 
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m e r i t s of the motions f o r a summary judgment was the October 

26, 2012, h e a r i n g . 

Even though R o b l e r o ' s postjudgment motion was u n t i m e l y , 

our de novo s t a n d a r d of r e v i e w r e q u i r e s us determine whether, 

as a matter of law, the t r i a l c o u r t p r o p e r l y d i s m i s s e d 

R o b l e r o ' s workers' compensation c l a i m . T h e r e f o r e , we r e j e c t 

Cox P o o l s ' c o n t e n t i o n t h a t t h i s c o u r t cannot c o n s i d e r 

R o b l e r o ' s c h a l l e n g e t o the d i s m i s s a l of h i s workers' 

compensation c l a i m . 

I n d i s c u s s i n g whether an employee i s r e q u i r e d t o e l e c t 

between a workers' compensation a c t i o n and a t h i r d - p a r t y 

a c t i o n a f t e r s u f f e r i n g a w o r k - r e l a t e d i n j u r y , our supreme 

c o u r t has n o t e d : 

"I n 1947, the L e g i s l a t u r e removed the 
requirement t h a t the i n j u r e d employee e l e c t between 
a common-law a c t i o n a g a i n s t an a l l e g e d l y n e g l i g e n t 
t h i r d p a r t y and compensation a v a i l a b l e from h i s 
employer under the Alabama Workmen's Compensation 
A c t . A c t 635, A c t s of Alabama 1947. The t h i r d 
p a r t y was d e f i n e d as a ' p a r t y o t h e r than the 
employer.'" 

Reed v. Brunson, 527 So. 2d 102, 108 ( A l a . 1988) . What i s now 

commonly c a l l e d the " t h i r d - p a r t y s t a t u t e " was f i r s t c o d i f i e d 

a t T i t l e 26, § 312, Code of Alabama 1940. As Judge T e r r y 
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Moore has p o i n t e d out i n h i s t r e a t i s e on workers' compensation 

law, 

" [ t ] h e s t a t u t e has remained i n s u b s t a n t i a l l y 
t h [ e ] same form ever s i n c e . I t a l l o w s an employee, 
or h i s or her dependents i n case of death, t o b r i n g 
s i m u l t a n e o u s or s u c c e s s i v e a c t i o n s f o r the work-
r e l a t e d i n j u r y or death, one f o r compensation and 
the o t h e r f o r c i v i l damages under the t h i r d - p a r t y 
s t a t u t e . " 

2 T e r r y A. Moore, Alabama Workers' Compensation § 21:56 

( 1 9 9 8 ) ( f o o t n o t e s o m i t t e d ) . 

The t h i r d - p a r t y s t a t u t e now reads, i n p e r t i n e n t p a r t : 

" I f the i n j u r y or death f o r which compensation i s 
p a y a b l e under A r t i c l e s 3 or 4 of t h i s c h a p t e r [ i . e , 
the A c t ] was caused under c i r c u m s t a n c e s a l s o 
c r e a t i n g a l e g a l l i a b i l i t y f o r damages on the p a r t 
of any p a r t y o t h e r than the employer, whether or not 
the p a r t y i s s u b j e c t t o t h i s c h a p t e r , the employee, 
or h i s or her dependents i n case of death, may 
p r o c e e d a g a i n s t the employer t o r e c o v e r compensation 
under t h i s c h a p t e r or may agree w i t h the employer 
upon the compensation p a y a b l e under t h i s c h a p t e r , 
and a t the same time, may b r i n g an a c t i o n a g a i n s t 
the o t h e r p a r t y t o r e c o v e r damages f o r the i n j u r y or 
death, and the amount of the damages s h a l l be 
a s c e r t a i n e d and determined w i t h o u t r e g a r d t o t h i s 
c h a p t e r . " 

§ 25-5-11(a), A l a . Code 1975 (emphasis added). 

In Baggett v. Webb, 46 A l a . App. 666, 674, 248 So. 2d 

275, 282 ( C i v . 1971), t h i s c o u r t wrote of T i t l e 26, § 312, now 

c o d i f i e d a t § 12-5-11(a): 

8 



2120214 

" I t i s not i n t e n d e d t h a t s u i t or s e t t l e m e n t a g a i n s t 
the employer must precede or c o i n c i d e w i t h a 
t h i r d - p a r t y a c t i o n . I t i s merely made c l e a r t h a t i t 
i s p e r m i s s i b l e and p r o p e r f o r an employee or h i s 
dependents t o pursue two r i g h t s of a c t i o n a t the 
same time . An e l e c t i o n t o pursue one and not the 
o t h e r , or one p r i o r t o the o t h e r , i s of i t s e l f , no 
defense t o the a c t i o n b r o u g h t . " 

In h i s t r e a t i s e on workers' compensation law, Judge Moore 

e x p l a i n e d t h a t , 

" [ s ] i n c e B a g g e t t , the t h i r d - p a r t y s t a t u t e has 
been c o n s i s t e n t l y r e a d t o a u t h o r i z e an employee w i t h 
a w o r k - r e l a t e d i n j u r y or o c c u p a t i o n a l d i s e a s e , or 
h i s or her dependents i n case of death, t o b r i n g an 
a c t i o n f o r damages f o r the i n j u r i e s , i n a d d i t i o n t o 
any r e c o v e r y a v a i l a b l e under the [ A c t ] . In the 
normal case, the employee, or dependents, r e c o v e r [ s ] 
compensation f i r s t and then proceeds a g a i n s t the 
t h i r d p a r t y , but the t h i r d p a r t y s t a t u t e a l s o 
e n v i s i o n s the r e v e r s e s c e n a r i o , where the employee 
or dependents f i r s t pursue the t h i r d p a r t y and then 
i n s t i t u t e a workers' compensation a c t i o n . In e i t h e r 
case, the employer remains e n t i t l e d t o c r e d i t i t s 
compensation l i a b i l i t y by the amount of the t h i r d 
p a r t y r e c o v e r y i n accordance w i t h the p r o v i s i o n s of 

the s t a t u t e . " 

2 Moore, Alabama Workers' Compensation § 21:56 ( f o o t n o t e s 

o m i t t e d ) . 

Under the A c t , then, t h e r e i s no p r o h i b i t i o n a g a i n s t an 

employee's b r i n g i n g s i m u l t a n e o u s or s u c c e s s i v e a c t i o n s a g a i n s t 

an employer f o r workers' compensation b e n e f i t s and a g a i n s t a 

t h i r d p a r t y f o r damages. In f a c t , " [ t ] h e o n l y p r o h i b i t i o n [ i n 
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the A c t i s ] a g a i n s t r e t a i n i n g double r e c o v e r y by r e q u i r i n g 

c r e d i t a g a i n s t sums owed by the employer or reimbursement t o 

the employer from damages r e c o v e r e d . " B a g g e t t , 4 6 A l a . App. 

at 673, 248 So. 2d a t 281. The i s s u e of Cox P o o l s ' r i g h t t o 

s u b r o g a t i o n i n t h i s case i s d i s c u s s e d below. N o n e t h e l e s s , 

under the f a c t s of t h i s case, Cox P o o l s contends, d i s m i s s a l of 

R o b l e r o ' s workers' compensation c l a i m was p r o p e r because, i t 

says, the A c t does not a l l o w f o r double r e c o v e r y . Cox P o o l s 

admits t h a t , " [ i ] n Alabama, an employee does not have t o 

p r o v i d e n o t i c e of a T h i r d P a r t y A c t i o n or s e t t l e m e n t t h e r e o f 

nor does the employee have t o o b t a i n consent from the employer 

p r i o r t o the s e t t l e m e n t of a T h i r d P a r t y A c t i o n . " However, 

Cox P o o l s says, the t r i a l c o u r t had the " e q u i t a b l e a u t h o r i t y " 

to " e x e r c i s e " e s t o p p e l t o p r o t e c t Cox P o o l s ' s u b r o g a t i o n 

r i g h t s . 

Cox P o o l s c i t e d no cases g r a n t i n g the t r i a l c o u r t such 

" e q u i t a b l e a u t h o r i t y , " and our r e s e a r c h has r e v e a l e d no 

a u t h o r i t y a l l o w i n g the t r i a l c o u r t t o " e q u i t a b l y " p r e v e n t 

R o b l e r o from p u r s u i n g h i s workers' compensation c l a i m d e s p i t e 

h i s s e t t l e m e n t w i t h Penn N a t i o n a l . As Cox P o o l s acknowledges, 

R o b l e r o had a l e g a l r i g h t t o s e t t l e h i s u n i n s u r e d - m o t o r i s t 
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c l a i m w i t h o u t n o t i f y i n g Cox P o o l s of the s e t t l e m e n t . Under 

Alabama law, R o b l e r o a l s o had a l e g a l r i g h t t o pursue h i s 

w o r k e r s ' compensation c l a i m s e p a r a t e l y from h i s u n i n s u r e d -

m o t o r i s t c l a i m . Thus, under the f a c t s of t h i s case, Cox P o o l s 

was not e n t i t l e d , as a m a t t e r of law, t o a judgment d i s m i s s i n g 

R o b l e r o ' s workers' compensation c l a i m . 

On a p p e a l , R o b l e r o does not argue t h a t the t r i a l c o u r t 

e r r e d i n d e t e r m i n i n g t h a t the u n i n s u r e d - m o t o r i s t s e t t l e m e n t 

proceeds were s u b j e c t t o Cox P o o l s ' s u b r o g a t i o n r i g h t s . 

I n s t e a d , he a s s e r t s , the t r i a l c o u r t " i m p r o p e r l y grouped the 

' c r e d i t ' which § 25-5-11(a) p r o v i d e s f o r compensation b e n e f i t s 

w i t h the ' s u b r o g a t i o n ' a l l o w e d a g a i n s t m e d i c a l expenses." 

In the t h i r d - p a r t y s t a t u t e c o n t a i n e d i n the A c t , § 25-5¬

11, the l e g i s l a t u r e has s e t f o r t h the manner i n which an 

employer i s t o r e c e i v e c r e d i t f o r the compensation i t has p a i d 

t o an employee when the employee r e c e i v e s proceeds from a 

t h i r d p a r t y . The s t a t u t e reads, i n p e r t i n e n t p a r t : 

" I f the i n j u r e d employee, or i n case of death, h i s 
or her dependents, r e c o v e r s damages a g a i n s t the 
o t h e r p a r t y , the amount of the damages r e c o v e r e d and 
c o l l e c t e d s h a l l be c r e d i t e d upon the l i a b i l i t y of 
the employer f o r compensation. I f the damages 
r e c o v e r e d and c o l l e c t e d are i n e x c e s s of the 
compensation p a y a b l e under t h i s c h a p t e r , t h e r e s h a l l 
be no f u r t h e r l i a b i l i t y on the employer t o pay 
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compensation on account of the i n j u r y or death. To 
the e x t e n t of the r e c o v e r y of damages a g a i n s t the 
o t h e r p a r t y , the employer s h a l l be e n t i t l e d t o 
reimbursement f o r the amount of compensation 
t h e r e t o f o r e p a i d on account of i n j u r y or death. I f 
the employee who r e c o v e r s damages i s r e c e i v i n g or 
e n t i t l e d t o r e c e i v e compensation f o r permanent t o t a l 
d i s a b i l i t y , then the employer s h a l l be e n t i t l e d t o 
reimbursement f o r the amount of compensation 
t h e r e t o f o r e p a i d , and the employer's o b l i g a t i o n t o 
pay f u r t h e r compensation f o r permanent t o t a l 
d i s a b i l i t y s h a l l be suspended f o r the number of 
weeks which e q u a l s the q u o t i e n t of the t o t a l damage 
r e c o v e r y , l e s s the amount of any reimbursement f o r 
compensation a l r e a d y p a i d , d i v i d e d by the amount of 
the weekly b e n e f i t f o r permanent t o t a l d i s a b i l i t y 
which the employee was r e c e i v i n g or t o which the 
employee was e n t i t l e d . F o r purposes of t h i s 
amendatory a c t , the employer s h a l l be e n t i t l e d t o 
s u b r o g a t i o n f o r m e d i c a l and v o c a t i o n a l b e n e f i t s 
expended by the employer on b e h a l f of the employee; 
however, i f a judgment i n an a c t i o n brought p u r s u a n t 
t o t h i s s e c t i o n i s u n c o l l e c t i b l e i n p a r t , the 
employer's e n t i t l e m e n t t o s u b r o g a t i o n f o r such 
m e d i c a l and v o c a t i o n a l b e n e f i t s s h a l l be i n 
p r o p o r t i o n t o the r a t i o the amount of the judgment 
c o l l e c t e d bears t o the t o t a l amount of the 
judgment." 

§ 25-5-11(a). 

In t h i s case, Cox P o o l s has a l r e a d y p a i d $47,038 toward 

R o b l e r o ' s m e d i c a l expenses. R o b l e r o r e c e i v e d $30,000 i n 

u n i n s u r e d - m o t o r i s t b e n e f i t s from Penn N a t i o n a l . Because the 

amount Cox P o o l s has expended on m e d i c a l b e n e f i t s on b e h a l f of 

R o b l e r o a l r e a d y exceeds the t o t a l amount R o b l e r o r e c e i v e d as 

a r e s u l t of h i s t h i r d - p a r t y c l a i m , Cox P o o l s i s e n t i t l e d t o 
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s u b r o g a t i o n of the e n t i r e amount of those proceeds, as the 

t r i a l c o u r t o r d e r e d . See § 25-5-11 ( a ) . 

R o b l e r o contends t h a t the t r i a l c o u r t e r r e d i n d i s m i s s i n g 

h i s w o r k e r s ' compensation c l a i m w i t h o u t f i r s t o r d e r i n g Cox 

P o o l s t o pay i t s share of the a t t o r n e y fee R o b l e r o i n c u r r e d 

i n o b t a i n i n g the u n i n s u r e d - m o t o r i s t s e t t l e m e n t , as a u t h o r i z e d 

by § 25-5-11(e). R o b l e r o d i d not a s s e r t t h a t argument b e f o r e 

the t r i a l c o u r t , however; t h u s , i t cannot be r a i s e d f o r the 

f i r s t time on a p p e a l . Norman v. Bozeman, 605 So. 2d 1210, 

1214 ( A l a . 1992) ("Our r e v i e w i s l i m i t e d t o the i s s u e s t h a t 

were b e f o r e the t r i a l c o u r t — a n i s s u e r a i s e d on a p p e a l must 

have f i r s t been p r e s e n t e d t o and r u l e d on by the t r i a l 

c o u r t . " ) . 

We note t h a t , i n h i s response t o Cox P o o l s ' motion f o r a 

summary judgment, R o b l e r o a s s e r t e d t h a t Cox P o o l s was not 

e n t i t l e d t o a summary judgment on the i s s u e of s u b r o g a t i o n 

because, he s a i d , "the s u b r o g a t i o n and c r e d i t p r o v i s i o n s of § 

25-5-11 [ w h i c h s e t f o r t h the c i r c u m s t a n c e s p u r s u a n t t o which 

an employer i s e n t i t l e d t o c r e d i t i t s compensation l i a b i l i t y 

by the amount of the t h i r d - p a r t y r e c o v e r y ] do not a p p l y t o 

proceeds p a i d out under the u n i n s u r e d - m o t o r i s t p r o v i s i o n s of 
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an i n s u r a n c e p o l i c y . " R o b l e r o c i t e d B unkley v. Bunkley A i r  

C o n d i t i o n i n g , I n c . , 688 So. 2d 827, 830-32 ( A l a . C i v . App. 

1996), i n s u p p o r t of h i s a s s e r t i o n . R o b l e r o has not p r e s e n t e d 

t h a t argument t o t h i s c o u r t on a p p e a l ; t h e r e f o r e , i t i s 

waived. See B o s h e l l v. K e i t h , 418 So. 2d 89, 92 ( A l a . 1982) 

("When an a p p e l l a n t f a i l s t o argue an i s s u e i n i t s b r i e f , t h a t 

i s s u e i s w a i v e d . " ) . 

In i t s a p p e l l a t e b r i e f , Cox P o o l s asks t h i s c o u r t t o 

o v e r r u l e Bunkley, s u p r a . In Bunkley, t h i s c o u r t h e l d t h a t the 

t r i a l c o u r t had e r r e d i n c r e d i t i n g the amount of u n i n s u r e d -

m o t o r i s t b e n e f i t s the employee had r e c e i v e d a g a i n s t the f u t u r e 

w o r k e r s ' compensation b e n e f i t s owed t o t h a t employee because 

the u n i n s u r e d - m o t o r i s t b e n e f i t s were d e r i v e d from a c o n t r a c t 

w i t h the employer's u n i n s u r e d - m o t o r i s t c a r r i e r and not from 

t h i r d - p a r t y wrongdoer. Bunkley, 688 So. 2d a t 830. The t r i a l 

c o u r t i n t h i s case agreed w i t h Cox P o o l s , s t a t i n g t h a t i t 

d i s a g r e e d w i t h the h o l d i n g i n Bunkley and r e f u s i n g t o a p p l y 

t h a t h o l d i n g when i t d e termined t h a t Cox P o o l s was e n t i t l e d t o 

s u b r o g a t i o n of the money R o b l e r o had r e c e i v e d from Penn 

N a t i o n a l . Because Cox P o o l s d i d not r e c e i v e an adverse 

r u l i n g , i t cannot seek t o have Bunkley o v e r r u l e d by t h i s 
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c o u r t . Holloway v. Robertson, 500 So. 2d 1056, 1059 ( A l a . 

1986) . Moreover, we note t h a t , i n d e c i d i n g Bunkley, t h i s 

c o u r t a p p l i e d our supreme c o u r t ' s h o l d i n g i n S t a t e Farm Mutual  

Automobile Insurance Co. v. Cahoon, 287 A l a . 462, 252 So. 2d 

619 (1971). T h i s c o u r t and the t r i a l c o u r t are bound by the 

d e c i s i o n s of our supreme c o u r t . TenEyck v. TenEyck, 885 So. 

2d 146, 158 ( A l a . C i v . App. 2 0 0 3 ) ; and § 12-3-16, A l a . Code 

1975. We are not a t l i b e r t y t o o v e r r u l e or modify those 

d e c i s i o n s . Thompson v. Wasdin, 655 So. 2d 1058 ( A l a . C i v . 

App. 1995). Thus, t h i s c o u r t d e c l i n e s Cox P o o l s ' i n v i t a t i o n 

t o o v e r r u l e Bunkley. 

For the reasons s e t f o r t h above, t h a t p o r t i o n of the 

judgment d i s m i s s i n g R o b l e r o ' s workers' compensation c l a i m i s 

r e v e r s e d , and the cause i s remanded f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . That p o r t i o n of the judgment 

d e t e r m i n i n g t h a t the u n i n s u r e d - m o t o r i s t s e t t l e m e n t proceeds 

R o b l e r o r e c e i v e d were s u b j e c t t o Cox P o o l s ' s u b r o g a t i o n r i g h t s 

i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Pi t t m a n , Thomas, and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

I concur i n the r e s u l t . 

The r e c o r d i n d i c a t e s t h a t Cox P o o l s of the Southeast, 

In c . ("the e m p l o y e r " ) , f i l e d a motion f o r a summary judgment 

on A p r i l 19, 2012, and amended t h a t motion on October 9, 

2012. In s u p p o r t of those motions, the employer p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t Samuel R o b l e r o ("the employee") had 

r e c e i v e d compensable i n j u r i e s r e s u l t i n g from a May 10, 2010, 

m o t o r - v e h i c l e a c c i d e n t i n v o l v i n g an u n i n s u r e d m o t o r i s t , f o r 

which the employee had r e c e i v e d t e m p o r a r y - t o t a l - d i s a b i l i t y 

b e n e f i t s and m e d i c a l payments from the employer. The employer 

f u r t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the employee was 

c o v e r e d by the u n i n s u r e d - m o t o r i s t p r o v i s i o n s of an i n s u r a n c e 

p o l i c y i s s u e d by Penn N a t i o n a l Insurance t h a t had been 

p r o c u r e d by the employer w i t h p o l i c y l i m i t s of $3,000,000. 

The employer p r o v e d t h a t the employee had s e t t l e d h i s 

u n i n s u r e d - m o t o r i s t c l a i m a g a i n s t Penn N a t i o n a l f o r $30,000. 

Based on those f a c t s , the employer argued i n i t s o r i g i n a l 

motion f o r a summary judgment t h a t , under § 25-5-11(a), A l a . 

Code 1975, a p a r t of the Alabama Workers' Compensation A c t 

("the A c t " ) , § 25-5-1 e t seq., A l a . Code 1975, i t was e n t i t l e d 
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to a " s u b r o g a t i o n " c r e d i t a g a i n s t i t s workers' compensation 

l i a b i l i t y f o r the money the employee had r e c e i v e d from Penn 

N a t i o n a l . In i t s amended motion, the employer f u r t h e r argued 

t h a t the employee s h o u l d not be a l l o w e d t o r e c o v e r workers' 

compensation b e n e f i t s because he had r e c e i v e d u n i n s u r e d -

m o t o r i s t b e n e f i t s from Penn N a t i o n a l , i t s u n i n s u r e d - m o t o r i s t 

i n s u r a n c e c a r r i e r , and, t h u s , any award of workers' 

compensation b e n e f i t s would amount t o a double r e c o v e r y , 

which, i t s a i d , i s p r o h i b i t e d by § 25-5-11, A l a . Code 1975. 

On October 19, 2012, the employee responded t o the 

motions. The employee d i d not s p e c i f i c a l l y address the 

employer's argument t h a t he s h o u l d be p r e v e n t e d from 

r e c o v e r i n g workers' compensation b e n e f i t s based on h i s r e c e i p t 

of the u n i n s u r e d - m o t o r i s t s e t t l e m e n t p r o c e e d s . He d i d , 

however, m a i n t a i n t h a t the employer d i d not have the r i g h t t o 

a " s u b r o g a t i o n " c r e d i t a g a i n s t i t s workers' compensation 

l i a b i l i t y f o r the amount of the u n i n s u r e d - m o t o r i s t s e t t l e m e n t 

proceeds, c i t i n g B unkley v. Bunkley A i r C o n d i t i o n i n g , I n c . , 

688 So. 2d 827 ( A l a . C i v . App. 1996). 

The M o b i l e C i r c u i t C ourt ("the t r i a l c o u r t " ) e n t e r e d a 

summary judgment f o r the employer on October 29, 2012. In 
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t h a t judgment, the t r i a l c o u r t found t h a t the employer was 

e n t i t l e d t o " s u b r o g a t i o n r i g h t s " as t o the u n i n s u r e d - m o t o r i s t 

b e n e f i t s p a i d t o the employee by Penn N a t i o n a l . The t r i a l 

c o u r t f u r t h e r found t h a t the employee 

"had an o p p o r t u n i t y t o be made whole up t o the 
p o l i c y l i m i t s of $3,000,000. [The employee] a c c e p t e d 
$30,000 from the [Penn N a t i o n a l ] p o l i c y as 
s a t i s f a c t i o n f o r h i s compensatory and p u n i t i v e 
damages. The Workers' Compensation A c t i s not 
i n t e n d e d t o a l l o w f o r double r e c o v e r y from the same 
i n j u r y by an employee. [The employee] i s estopped 
from o b t a i n i n g b e n e f i t s f o r compensatory and 
p u n i t i v e damages from the u n i n s u r e d m o t o r i s t p o l i c y 
sponsored by [the employer] and now s e e k i n g an 
a d d i t i o n a l r e c o v e r y from [the employer] through the 
Workers' Compensation A c t . " 

The t r i a l c o u r t f u r t h e r o r d e r e d the c l e r k of the t r i a l c o u r t 

t o d i s m i s s the case w i t h p r e j u d i c e on October 29, 2012. The 

employee f i l e d a postjudgment motion on December 7, 2012, 1 and 

a n o t i c e of a p p e a l on December 10, 2012. 

Based on our de novo s t a n d a r d of r e v i e w , see S a r t i n v. 

Madden, 955 So. 2d 1024 ( A l a . C i v . App. 2006), we must 

a s c e r t a i n whether the employer p r o v e d t h a t i t was e n t i t l e d t o 

1 P u r s u a n t t o Rule 59, A l a . R. C i v . P., the employee had 
30 days from the e n t r y of the judgment i n which t o f i l e h i s 
postjudgment motion. The employee f i l e d h i s postjudgment 
motion 39 days a f t e r e n t r y of the summary judgment; t h u s , h i s 
postjudgment motion came too l a t e and c o u l d not be c o n s i d e r e d 
by the t r i a l c o u r t . 

18 



2120214 

a d i s m i s s a l of the employee's w o r k e r s ' compensation c l a i m as 

a m a t ter of law. 

In i t s amended motion f o r a summary judgment, the 

employer a s s e r t e d t h a t the c l a i m s h o u l d be d i s m i s s e d because 

the employee had a l r e a d y r e c o v e r e d u n i n s u r e d - m o t o r i s t b e n e f i t s 

t hrough a s e t t l e m e n t w i t h Penn N a t i o n a l . The employer argued 

t h a t § 25-5-11 i s i n t e n d e d t o p r e v e n t double r e c o v e r y . See  

Nuss Lumber Co. v. E s t a t e of Monghan, 91 So. 3d 90, 93 ( A l a . 

C i v . App. 2012) ("The p r i m a r y g o a l of w o r k e r s ' compensation 

l e g i s l a t i o n i s t o a i d the i n j u r e d employee, not t o a l l o w a 

double r e c o v e r y . " ) . The employer contended t h a t the p o l i c y 

b e h i n d § 25-5-11 r e q u i r e d the t r i a l c o u r t t o d i s m i s s the 

w o r k e r s ' compensation c l a i m i n o r d e r t o p r e v e n t the employee 

from r e c e i v i n g monetary b e n e f i t s f o r h i s i n j u r y from two 

d i f f e r e n t s o u r c e s , t h e r e b y s e c u r i n g a double r e c o v e r y . 

The employer d i d not e s t a b l i s h i t s r i g h t t o a judgment as 

a m a t t e r of law. S e c t i o n 25-5-11 does not p r o h i b i t an 

employee from r e c o v e r i n g monetary b e n e f i t s f o r the same i n j u r y 

from two or more d i f f e r e n t s o u r c e s . In f a c t , the p l a i n 

language of § 25-5-11(a) s p e c i f i c a l l y a f f o r d s t o employees the 

r i g h t t o r e c o v e r from t h i r d p a r t i e s any and a l l amounts t o 
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which they are l e g a l l y e n t i t l e d w h i l e " a t the same t i m e " 

r e c o v e r i n g w o r k e r s ' compensation b e n e f i t s from t h e i r 

employers. Thus, the mere f a c t t h a t the employee r e c o v e r e d 

u n i n s u r e d - m o t o r i s t b e n e f i t s i n no way p r e v e n t s the employee 

from m a i n t a i n i n g a c l a i m f o r w o r k e r s ' compensation b e n e f i t s , 

as the employer contended i n i t s amended summary-judgment 

motion. 

In i t s judgment, the t r i a l c o u r t c o n c l u d e d t h a t the 

employee s h o u l d be estopped t o c l a i m w o r k e r s ' compensation 

b e n e f i t s based on h i s r e c o v e r y of u n i n s u r e d - m o t o r i s t b e n e f i t s . 

On a p p e a l , the employer m a i n t a i n s t h a t i t would be u n f a i r t o 

a l l o w the employee t o s e t t l e h i s c l a i m f o r u n i n s u r e d - m o t o r i s t 

b e n e f i t s , w i t h o u t n o t i c e t o the employer, f o r $30,000, which 

e q u a l s 1% of the u n i n s u r e d - m o t o r i s t - i n s u r a n c e p o l i c y l i m i t s , 

t h e r e b y i m p a i r i n g i t s r i g h t t o a v o i d the c o s t s of the i n j u r y . 

The employer a s s e r t s t h a t we s h o u l d adopt the e s t o p p e l t h e o r y 

used by the t r i a l c o u r t i n o r d e r t o a v o i d t h a t i n e q u i t y . 

A l t h o u g h t h e r e may be some m e r i t i n the c o n t e n t i o n t h a t 

employers s h o u l d be n o t i f i e d and a l l o w e d t o p a r t i c i p a t e i n , or 

consent t o , t h i r d - p a r t y s e t t l e m e n t s , see 2 T e r r y A. Moore, 

Alabama Workers' Compensation § 21:87 (1998), the A c t does not 
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c o n t a i n any p r o v i s i o n t o t h a t e f f e c t , and we are not a t 

l i b e r t y t o j u d i c i a l l y e n g r a f t one, see g e n e r a l l y Ex p a r t e  

Shelby Cnty. H e a l t h Care A u t h . , 850 So. 2d 332 ( A l a . 2002), 

p a r t i c u l a r l y a p r o v i s i o n t h a t would r e q u i r e f o r f e i t u r e of 

workers' compensation b e n e f i t s i n those c i r c u m s t a n c e s . 

Even i f we c o u l d a p p l y an e q u i t a b l e - e s t o p p e l t h e o r y , t h i s 

case does not come t o t h i s c o u r t i n the p r o p e r p o s t u r e t o 

e n f o r c e t h a t defense a g a i n s t the employee. I n i t s amended 

summary-judgment motion, the employer d i d not argue t h a t the 

employee s h o u l d be estopped t o r e c o v e r w o r k ers' compensation 

b e n e f i t s based on h i s d e c i s i o n t o ac c e p t l e s s than the f u l l 

p o l i c y l i m i t s of the u n i n s u r e d - m o t o r i s t p o l i c y w i t h o u t 

n o t i f y i n g the employer. The employer p r e s e n t e d no e v i d e n c e 

r e g a r d i n g the a c c i d e n t , c o n t e n d i n g o n l y t h a t " t h e d r i v e r of 

the o t h e r v e h i c l e was a p p a r e n t l y a t f a u l t . " The employer 

p r e s e n t e d no evi d e n c e r e g a r d i n g the reasons f o r the amount of 

the s e t t l e m e n t . The r e c o r d c o n t a i n s n o t h i n g t o s u b s t a n t i a t e 

the t r i a l c o u r t ' s f i n d i n g t h a t the employee "had an 

o p p o r t u n i t y t o be made whole up t o the p o l i c y l i m i t s of 

$3,000,000." The employer f u r t h e r p r e s e n t e d no evi d e n c e 

i n d i c a t i n g t h a t i t was not n o t i f i e d of the s e t t l e m e n t b e f o r e 
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i t was consummated, t h a t i t was d e n i e d any r i g h t t o 

p a r t i c i p a t e i n t h a t s e t t l e m e n t , or t h a t any of i t s w o r k ers' 

compensation c r e d i t and s u b r o g a t i o n r i g h t s were t h e r e b y 

i m p a i r e d . The employer merely argued t h a t the employee c o u l d 

not r e c o v e r w o r k ers' compensation b e n e f i t s because the 

employee had a l r e a d y r e c o v e r e d u n i n s u r e d - m o t o r i s t b e n e f i t s , 

which i s not l e g a l l y c o r r e c t . 

A l t h o u g h i t i s t r u e t h a t the employee d i d not d i r e c t l y 

respond t o the employer's argument t h a t the w o r k e r s ' 

compensation c l a i m s h o u l d be d i s m i s s e d based on the employee's 

r e c e i p t of u n i n s u r e d - m o t o r i s t b e n e f i t s , t h a t f a i l u r e does not 

r e q u i r e a f f i r m a n c e . A motion f o r a summary judgment i s 

p r o p e r l y g r a n t e d when no genuine i s s u e of m a t e r i a l f a c t e x i s t s 

and the moving p a r t y i s e n t i t l e d t o a judgment as a m a t ter of 

law. Rule 56, A l a . R. C i v . P. "When the movant makes a prima 

f a c i e showing t h a t those two c o n d i t i o n s are s a t i s f i e d , the 

burden s h i f t s t o the nonmovant t o p r e s e n t ' s u b s t a n t i a l 

e v i d e n c e ' c r e a t i n g a genuine i s s u e of m a t e r i a l f a c t . " Ex 

p a r t e A l f a Mut. Gen. I n s . Co., 742 So. 2d 182, 184 ( A l a . 1999) 

( c i t i n g Bass v. S o u t h T r u s t Bank of B a l d w i n Cnty., 538 So. 2d 

794, 797-98 ( A l a . 1989)) (emphasis added). The employer may 
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have e s t a b l i s h e d c e r t a i n f a c t s t h a t were u n d i s p u t e d , but the 

employer never e s t a b l i s h e d a prima f a c i e r i g h t t o a judgment 

as a matter of law based on those f a c t s ; t h u s , the burden 

never s h i f t e d t o the employee t o r e b u t the employer's showing. 

T h e r e f o r e , t h i s c o u r t may r e v e r s e the summary judgment t o the 

e x t e n t t h a t i t d i s m i s s e s the employee's workers' compensation 

c l a i m . 

On the o t h e r hand, t h i s c o u r t must a f f i r m the summary 

judgment i n r e g a r d t o the t r i a l c o u r t ' s c o n c l u s i o n t h a t the 

employer's § 25-5-11 s u b r o g a t i o n and c r e d i t r i g h t s a p p l y t o 

the u n i n s u r e d - m o t o r i s t s e t t l e m e n t proceeds. Our supreme c o u r t 

has g e n e r a l l y h e l d t h a t an employer cannot c r e d i t u n i n s u r e d -

m o t o r i s t b e n e f i t s a g a i n s t i t s workers' compensation l i a b i l i t y , 

see S t a t e Farm Mut. Auto. I n s . Co. v. Cahoon, 287 A l a . 462, 

252 So. 2d 619 (1971), but some d i c t a i n d i c a t e s t h a t the 

g e n e r a l r u l e may not a p p l y t o the proceeds of an u n i n s u r e d -

m o t o r i s t p o l i c y funded by the employer. Watts v. S e n t r y I n s . , 

876 So. 2d 440, 442 ( A l a . 2003) ( n o t i n g , i n an a s i d e , t h a t any 

r e c o v e r y of u n i n s u r e d - m o t o r i s t b e n e f i t s from an employer's 

automobile l i a b i l i t y i n s u r e r would be " s u b j e c t t o the 

employer's r i g h t t o reimbursement f o r the compensation p a i d on 
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account of the employee's i n j u r y " ) . We need not d e c i d e 

whether Cahoon or Watts a p p l i e s i n the p r e s e n t c o n t e x t , 

however, because the employee does not argue t h a t the t r i a l 

c o u r t e r r e d i n c o n c l u d i n g t h a t the employer's s u b r o g a t i o n and 

c r e d i t r i g h t s a p p l y t o the u n i n s u r e d - m o t o r i s t s e t t l e m e n t 

proceeds. T h e r e f o r e , t h a t l e g a l c o n c l u s i o n , whether r i g h t or 

wrong, i s now the law of the case. See Alabama Dep't of  

Revenue v. N a t i o n a l Peanut F e s t i v a l Ass'n, 51 So. 3d 353, 356 

( A l a . C i v . App. 2010). As such, any concern t h a t the employee 

w i l l r e t a i n a double r e c o v e r y s h o u l d be a l l a y e d because, on 

remand, the employer w i l l be e n t i t l e d t o reduce i t s workers' 

compensation l i a b i l i t y by the amount of the u n i n s u r e d - m o t o r i s t 

b e n e f i t s , s u b j e c t , of c o u r s e , t o payment of i t s f a i r p o r t i o n 

of the employee's a t t o r n e y ' s f e e s . See § 25-5-11(e), A l a . 

Code 1975. 
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