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THOMAS, Judge. 

Kenneth Eugene Gray ("the f a t h e r " ) and J e n i f e r Lee Gray 

("the mother") were m a r r i e d i n F l o r i d a i n January 2009. They 

moved t o Alabama i n January 2010. On J u l y 25, 2010, the 

mother l e f t the m a r i t a l r e s i d e n c e and r e l o c a t e d t o M i c h i g a n ; 
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she was pregnant w i t h the p a r t i e s ' c h i l d . The f a t h e r f i l e d an 

a c t i o n i n the T a l l a p o o s a C i r c u i t C o u r t ("the Alabama t r i a l 

c o u r t " ) s e e k i n g a d i v o r c e from the mother on September 3, 

2010. The mother d e l i v e r e d the p a r t i e s ' c h i l d i n M i c h i g a n on 

October 26, 2010. 

On June 13, 2011, the mother f i l e d a motion t o d i s m i s s 

the f a t h e r ' s a c t i o n , a l l e g i n g , among o t h e r t h i n g s , t h a t the 

Alabama t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o make a c h i l d -

c u s t o d y d e t e r m i n a t i o n under the U n i f o r m C h i l d Custody 

J u r i s d i c t i o n and Enforcement A c t ("UCCJEA"), c o d i f i e d a t A l a . 

Code 1975, § 30-3B-101 e t seq. The mother s u b m i t t e d an 

a f f i d a v i t i n s u p p o r t of her motion t o d i s m i s s ; she s t a t e d t h a t 

she had l e f t Alabama i n J u l y 2010, t h a t the c h i l d had been 

born i n M i c h i g a n , and t h a t the c h i l d had never been t o 

Alabama. A f t e r a h e a r i n g on the mother's motion, the Alabama 

t r i a l c o u r t d e n i e d her motion by o r d e r d a t e d August 1, 2011. 

The mother f i l e d a motion s e e k i n g r e c o n s i d e r a t i o n of the 

Alabama t r i a l c o u r t ' s d e n i a l of her motion t o d i s m i s s , which 

the Alabama t r i a l c o u r t d e n i e d i n November 2011. 

The case proceeded t o a t r i a l i n November 2012, a t which 

the mother appeared o n l y through c o u n s e l . Only the f a t h e r 
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t e s t i f i e d a t t r i a l . A c c o r d i n g t o the f a t h e r , the mother had 

s t o l e n c e r t a i n i t e m s when she l e f t the m a r i t a l r e s i d e n c e . He 

a l s o s t a t e d t h a t the mother was a d d i c t e d t o n a r c o t i c p a i n 

m e d i c a t i o n and o p i n e d t h a t she was u n f i t t o r e a r the p a r t i e s ' 

c h i l d . Upon q u e s t i o n i n g by the mother's c o u n s e l , the f a t h e r 

a d m i t t e d t h a t he had sought m e n t a l - h e a l t h t r e a t m e n t d u r i n g the 

p a r t i e s ' m a r r i a g e and t h a t he had, a t one time, t aken c e r t a i n 

m e d i c a t i o n s as a r e s u l t ; he d i d not s t a t e h i s d i a g n o s i s , and 

he s a i d t h a t he no l o n g e r took the m e d i c a t i o n s . The Alabama 

t r i a l c o u r t e n t e r e d a judgment on November 19, 2012, i n which 

i t d i v o r c e d the p a r t i e s , awarded the p a r t i e s j o i n t l e g a l 

c u s t o d y of the c h i l d , awarded the mother p h y s i c a l c u s t o d y of 

the c h i l d , awarded the f a t h e r c e r t a i n v i s i t a t i o n p r i v i l e g e s , 

and o r d e r e d the f a t h e r t o pay c h i l d s u p p o r t . The f a t h e r f i l e d 

a t i m e l y n o t i c e of a p p e a l . He c h a l l e n g e s the award of 

p h y s i c a l c u s t o d y t o the mother. 

N e i t h e r p a r t y has r a i s e d the i s s u e of t h i s c o u r t ' s 

j u r i s d i c t i o n over t h i s a p p e a l . However, because 

j u r i s d i c t i o n a l m a t t e r s are of such magnitude, t h i s c o u r t i s 

p e r m i t t e d t o n o t i c e a l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n ex 

mero motu. See W i l l i a m s v. W i l l i a m s , 70 So. 3d 332, 333 ( A l a . 
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C i v . App. 2009). " [ J ] u r i s d i c t i o n t o make a c h i l d c u s t o d y 

d e t e r m i n a t i o n [ u n d e r the UCCJEA] i s s u b j e c t matter 

j u r i s d i c t i o n , " A l a . Code 1975, § 30-3B-201, O f f i c i a l Comment. 

The UCCJEA p r o v i d e s the framework f o r the d e t e r m i n a t i o n 

of what s t a t e may e n t e r a c h i l d - c u s t o d y d e t e r m i n a t i o n 

r e g a r d i n g a c h i l d . S e c t i o n 30-3B-201 p r o v i d e s : 

"(a) Except as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, a c o u r t of t h i s s t a t e has j u r i s d i c t i o n t o 
make an i n i t i a l c h i l d c u s t o d y d e t e r m i n a t i o n o n l y i f : 

"(1) T h i s s t a t e i s the home s t a t e of 
the c h i l d on the date of the commencement 
of the p r o c e e d i n g , or was the home s t a t e of 
the c h i l d w i t h i n s i x months b e f o r e the 
commencement of the p r o c e e d i n g and the 
c h i l d i s absent from t h i s s t a t e but a 
p a r e n t or person a c t i n g as a p a r e n t 
c o n t i n u e s t o l i v e i n t h i s s t a t e ; 

"(2) A c o u r t of another s t a t e does not 
have j u r i s d i c t i o n under s u b d i v i s i o n (1), or 
a c o u r t of the home s t a t e of the c h i l d has 
d e c l i n e d t o e x e r c i s e j u r i s d i c t i o n on the 
ground t h a t t h i s s t a t e i s the more 
a p p r o p r i a t e forum under S e c t i o n 30-3B-207 
or 30-3B-208, and: 

"a. The c h i l d and the 
c h i l d ' s p a r e n t s , or the c h i l d and 
at l e a s t one p a r e n t or a person 
a c t i n g as a p a r e n t , have a 
s i g n i f i c a n t c o n n e c t i o n w i t h t h i s 
s t a t e o t h e r than mere p h y s i c a l 
p r e s e n c e ; and 
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"b. S u b s t a n t i a l e v i d e n c e i s 
a v a i l a b l e i n t h i s s t a t e 
c o n c e r n i n g the c h i l d ' s c a r e , 
p r o t e c t i o n , t r a i n i n g , and 
p e r s o n a l r e l a t i o n s h i p s ; 

"(3) A l l c o u r t s h a v i n g j u r i s d i c t i o n 
under s u b d i v i s i o n (1) or (2) have d e c l i n e d 
t o e x e r c i s e j u r i s d i c t i o n on the ground t h a t 
a c o u r t of t h i s s t a t e i s the more 
a p p r o p r i a t e forum t o determine the custody 
of the c h i l d under S e c t i o n 30-3B-207 or 
30-3B-208; or 

"(4) No c o u r t of any o t h e r s t a t e would 
have j u r i s d i c t i o n under the c r i t e r i a 
s p e c i f i e d i n s u b d i v i s i o n (1), (2), or (3). 

"(b) S u b s e c t i o n (a) i s the e x c l u s i v e 
j u r i s d i c t i o n a l b a s i s f o r making a c h i l d c u s t o d y 
d e t e r m i n a t i o n by a c o u r t of t h i s s t a t e . 

"(c) P h y s i c a l presence of a c h i l d i s not 
n e c e s s a r y or s u f f i c i e n t t o make a c h i l d c u s t o d y 
d e t e r m i n a t i o n . " 

The UCCJEA d e f i n e s "home s t a t e " i n § 30-3B-102(7), which 

reads i n i t s e n t i r e t y : 

"The s t a t e i n which a c h i l d l i v e d w i t h a p a r e n t or 
a p e r s o n a c t i n g as a p a r e n t f o r a t l e a s t s i x 
c o n s e c u t i v e months i m m e d i a t e l y b e f o r e the 
commencement of a c h i l d c u s t o d y p r o c e e d i n g . In the 
case of a c h i l d l e s s than s i x months of age, the 
term means the s t a t e i n which the c h i l d l i v e d from 
b i r t h w i t h any of the persons mentioned. A p e r i o d of 
temporary absence of the c h i l d or any of the 
mentioned persons i s p a r t of the p e r i o d . " 
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The ev i d e n c e i n the r e c o r d e s t a b l i s h e s t h a t the p a r t i e s ' 

c h i l d was born i n M i c h i g a n and has never r e s i d e d i n Alabama. 

These f a c t s r a i s e the q u e s t i o n whether Alabama i s the c h i l d ' s 

home s t a t e under the UCCJEA. The home-state d e t e r m i n a t i o n i n 

the p r e s e n t case i s c o m p l i c a t e d by the f a c t t h a t , a t the time 

of the commencement of the f a t h e r ' s d i v o r c e a c t i o n , the c h i l d 

had not y e t been born. The d e f i n i t i o n of "home s t a t e " i n the 

UCCJEA e x p r e s s l y addresses a s i t u a t i o n i n v o l v i n g a c h i l d l e s s 

than s i x months of age a t the time of the commencement of the 

a c t i o n , whose home s t a t e would be "the s t a t e i n which the 

c h i l d l i v e d from b i r t h " w i t h a p a r e n t or a pers o n a c t i n g as a 

p a r e n t . However, the d e f i n i t i o n does not c l e a r l y i n d i c a t e how 

i t i s t o be a p p l i e d t o unborn c h i l d r e n , who, a t the time of 

the commencement of the a c t i o n s e e k i n g t o determine t h e i r 

c u stody, have not y e t " l i v e d from b i r t h " i n any s t a t e . 

Alabama has y e t t o c o n s i d e r the a p p l i c a t i o n of the UCCJEA 

to such a s i t u a t i o n . The d e t e r m i n a t i o n of t h i s j u r i s d i c t i o n a l 

q u e s t i o n r e q u i r e s us t o i n t e r p r e t the d e f i n i t i o n of "home 

s t a t e " c o n t a i n e d w i t h i n the UCCJEA. Thus, we w i l l b e g i n by 

c o n s i d e r i n g the p r i n c i p l e s a p p l i c a b l e t o s t a t u t o r y 

c o n s t r u c t i o n . 
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" I t i s t h i s C o u r t ' s r e s p o n s i b i l i t y t o g i v e 
e f f e c t t o the l e g i s l a t i v e i n t e n t whenever t h a t 
i n t e n t i s m a n i f e s t e d . S t a t e v. Union Tank Car Co., 
281 A l a . 246, 248, 201 So. 2d 402, 403 (1967). When 
i n t e r p r e t i n g a s t a t u t e , t h i s C ourt must re a d the 
s t a t u t e as a whole because s t a t u t o r y language 
depends on c o n t e x t ; we w i l l presume t h a t the 
L e g i s l a t u r e knew the meaning of the words i t used 

„̂ ,̂ ,.̂ „ ^„ Jac k s o n , 614 when i t e n a c t e d the s t a t u t e . Ex p a r t e J a c k s o n , 
So. 2d 405, 406-07 ( A l a . 1993). ... Furthermore, 
must g i v e the words i n a s t a t u t e t h e i r p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d meaning, and where 
p l a i n language i s used we must i n t e r p r e t i t t o mean 
e x a c t l y what i t says. Ex p a r t e Shelby County  
[Health] Care Auth., 850 So. 2d 332 ( A l a . 2002)." 

Bean Dredging, L.L.C. v. Alabama Dep't of Revenue, 855 So. 2d 

513, 517 ( A l a . 2003). In a d d i t i o n , " ' " ' [ t ] h e r e i s a 

presumption t h a t e v e r y word, sentence, or p r o v i s i o n [of a 

s t a t u t e ] was i n t e n d e d f o r some u s e f u l purpose, has some f o r c e 

and e f f e c t , and t h a t some e f f e c t i s t o be g i v e n t o each, and 

a l s o t h a t no s u p e r f l u o u s words or p r o v i s i o n s were used.'"'" 

S u r t e e s v. V F J V e n t u r e s , I n c . , 8 So. 3d 950, 970 ( A l a . C i v . 

App. 2008) ( q u o t i n g Ex p a r t e U n i r o y a l T i r e Co., 779 So. 2d 227, 

236 ( A l a . 2000), q u o t i n g i n t u r n o t h e r c a s e s ) ) . 

A f a i r r e a d i n g of § 30-3B-102(7) r e s u l t s i n the 

c o n c l u s i o n t h a t an unborn c h i l d cannot have a home s t a t e . 

G e n e r a l l y , a s t a t e s e c u r e s the s t a t u s of "home s t a t e " i f a 

c h i l d has l i v e d i n t h a t s t a t e w i t h a p a r e n t or a person a c t i n g 
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as a p a r e n t f o r a p e r i o d of s i x months p r e c e d i n g the 

commencement of a c h i l d - c u s t o d y p r o c e e d i n g . § 30-3B-102(7). 

Pursuant t o i t s d e f i n i t i o n , the term "home s t a t e " i s e x p r e s s l y 

a p p l i e d t o c h i l d r e n l e s s than s i x months of age, and the 

requirement t h a t the c h i l d l i v e i n a s t a t e f o r a t l e a s t s i x 

months p r e c e d i n g the commencement of a c h i l d - c u s t o d y 

p r o c e e d i n g i s r e l a x e d t o make the home s t a t e t h a t s t a t e " i n 

which the c h i l d l i v e d from b i r t h w i t h [a p a r e n t or a person 

a c t i n g as a p a r e n t ] . " I d . An unborn c h i l d , however, has not 

" l i v e d from b i r t h " i n any s t a t e . 1 Thus, we are c o n v i n c e d t h a t 

the UCCJEA does not p r o v i d e a b a s i s f o r j u r i s d i c t i o n over a 

c h i l d - c u s t o d y p r o c e e d i n g i n v o l v i n g an unborn c h i l d . 

Such a c o n s t r u c t i o n comports w i t h the c o n c l u s i o n of t h r e e 

of our s i s t e r s t a t e s t h a t have d i r e c t l y c o n s i d e r e d the 

q u e s t i o n under t h e i r v e r s i o n s of the UCCJEA. 2 See, e.g., 

1 T h i s c o n s t r u c t i o n of § 30-3B-102(7), r e s t i n g as i t does 
on the m o d i f y i n g phrase " l i v e d from b i r t h , " does not run a f o u l 
of our supreme c o u r t ' s r e c e n t pronouncement i n Ex p a r t e 
Ankrom, [Ms. 1110176, January 11, 2013] So. 3d , 
( A l a . 2013), t h a t the term " c h i l d " i n c l u d e s b o t h unborn 
c h i l d r e n and l i v i n g c h i l d r e n . 

2Other s t a t e s have c o n s i d e r e d the q u e s t i o n i n the c o n t e x t 
of the p r e d e c e s s o r s t a t u t e t o the UCCJEA, the Unifo r m C h i l d 
Custody J u r i s d i c t i o n A c t ("the UCCJA"), which d i d not 
p r i o r i t i z e home-state j u r i s d i c t i o n . See, e.g., Stewart v. 
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A r n o l d v. P r i c e , 365 S.W.3d 455, 461 (Tex. App. 2012) 

( c o n c l u d i n g t h a t a home-state d e t e r m i n a t i o n c o u l d not be made 

a t the commencement of a c h i l d - c u s t o d y p r o c e e d i n g when the 

c h i l d was y e t unborn and t h a t the s t a t e i n which the c h i l d was 

l a t e r born would become h i s home s t a t e a t the time of h i s 

b i r t h ) ; B.B. v. A.B., 31 M i s c . 3d 608, 916 N.Y.S.2d 920 (Sup. 

Ct. 2011) ( d e t e r m i n i n g t h a t the home s t a t e of a c h i l d born i n 

Minnesota a f t e r the mother d e c i d e d not t o r e t u r n t o New York 

V u l l i e t , 888 N.E.2d 761, 765 (Ind. 2008) ( c o n c l u d i n g t h a t an 
unborn c h i l d has no home s t a t e under the UCCJA and t h a t , 
because no s t a t e had home-state j u r i s d i c t i o n , the I n d i a n a 
c o u r t c o u l d e x e r c i s e j u r i s d i c t i o n over the cust o d y i s s u e 
because the unborn c h i l d ' s p a r e n t s had r e s i d e d i n I n d i a n a and 
because i n f o r m a t i o n r e g a r d i n g the unborn c h i l d ' s p a r e n t s and 
o t h e r f a m i l y members was a v a i l a b l e i n I n d i a n a ) ; Haywood v.  
S u p e r i o r Court of Los An g e l e s , 77 C a l . App. 4th 949, 955-56, 
92 C a l . R p t r . 2d 182, 186-87 (2000) ( d e t e r m i n i n g t h a t , a t the 
time the a c t i o n was commenced, the unborn c h i l d d i d not have 
a home s t a t e under the UCCJA, but d e t e r m i n i n g t h a t the 
C a l i f o r n i a c o u r t had j u r i s d i c t i o n under the former 
s i g n i f i c a n t - c o n n e c t i o n t e s t of the UCCJA); and G u l l e t t v.  
G u l l e t t , 992 S.W.2d 866, 869-70 (Ky. Ct. App. 1999) 
(d e t e r m i n i n g t h a t an unborn c h i l d had no home s t a t e under the 
UCCJA a t the commencement of a c h i l d - c u s t o d y p r o c e e d i n g , t h a t 
Kentucky c o u l d t h e r e f o r e e x e r c i s e j u r i s d i c t i o n because no 
o t h e r s t a t e had j u r i s d i c t i o n and i t would be i n the unborn 
c h i l d ' s b e s t i n t e r e s t t h a t Kentucky e x e r c i s e j u r i s d i c t i o n , and 
t h a t , upon the c h i l d ' s b i r t h i n Ohio, Ohio was the c h i l d ' s 
home s t a t e and would have c o n c u r r e n t j u r i s d i c t i o n over the 
c h i l d ' s c u s t o d y , s u b j e c t t o Kentucky's c o n t i n u i n g 
j u r i s d i c t i o n ) . Because these cases were based on the language 
of the UCCJA, we do not f i n d them t o be p e r s u a s i v e a u t h o r i t y 
under the UCCJEA. 
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a f t e r a v i s i t t o her c h i l d h o o d home i n Minnesota was Minnesota 

and not New York, where the mother and f a t h e r had r e s i d e d as 

a m a r r i e d c o u p l e ) ; Waltenburg v. Waltenburg, 270 S.W.3d 308, 

318 (Tex. App. 2008) ( d e c i d i n g under the Texas v e r s i o n of the 

UCCJEA t h a t the UCCJEA "does not a u t h o r i z e j u r i s d i c t i o n over 

a c h i l d c u s t o d y c l a i m c o n c e r n i n g a c h i l d b e f o r e i t s b i r t h " ) ; 

In re Custody of K a l b e s , 302 Wis. 2d 215, 733 N.W.2d 648, (Ct. 

App. 2007) ( d e t e r m i n i n g t h a t Idaho d i d not have j u r i s d i c t i o n 

under the UCCJEA of a c h i l d who was not born a t the time the 

Idaho a c t i o n was i n s t i t u t e d and who was l a t e r born i n 

W i s c o n s i n ) ; see a l s o In re M a r r i a g e of Tonnesson, 189 A r i z . 

225, 227, 941 P.2d 237, 239 (Ct. App. 1997) ( d e t e r m i n i n g under 

the U niform C h i l d Custody J u r i s d i c t i o n A c t ("UCCJA") t h a t 

A r i z o n a was the home s t a t e of a c h i l d born i n A r i z o n a and 

s t a t i n g t h a t " [ t ] h e s t a t u t e does not contemplate the i n u t e r o 

p e r i o d of time i n d e t e r m i n i n g ... home s t a t e ; i t contemplates 

a p o s t n a t a l c h i l d " ) ; and In re M a r r i a g e of Tonnesson, 937 P.2d 

863 (Colo. Ct. App. 1996) ( c o n c l u d i n g under the UCCJA t h a t 

A r i z o n a was the home s t a t e of the c h i l d r e n born i n A r i z o n a 

a f t e r the i n s t i t u t i o n of an a c t i o n i n C o l o r a d o ) . 
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We f i n d i n s t r u c t i v e the r a t i o n a l e r e l i e d upon by the 

Texas Court of Appeals i n b o t h A r n o l d and Waltenburg. In 

Waltenburg, the f a t h e r had commenced a cu s t o d y p r o c e e d i n g 

r e g a r d i n g h i s unborn c h i l d i n A r i z o n a b e f o r e the c h i l d was 

born, and the mother commenced an a c t i o n i n Texas a f t e r the 

c h i l d ' s b i r t h t h e r e . Waltenburg, 270 S.W.3d a t 311. When the 

Texas t r i a l c o u r t d i s m i s s e d the mother's c h i l d - c u s t o d y 

p r o c e e d i n g , the mother appealed. I d . a t 312. In i t s 

c o n s i d e r a t i o n of the mother's a p p e a l , the Texas Court of 

Appeals r e j e c t e d the f a t h e r ' s argument t h a t the A r i z o n a c o u r t 

had s u b j e c t - m a t t e r j u r i s d i c t i o n over the cust o d y p r o c e e d i n g 

f i l e d i n A r i z o n a because, the f a t h e r contended, under the 

UCCJEA, an unborn c h i l d had no "home s t a t e , " s t a t i n g : 

" [ R ] e a d i n g the UCCJEA t o a u t h o r i z e j u r i s d i c t i o n over 
a c u s t o d y m a t t e r c o n c e r n i n g an unborn c h i l d would 
d e f e a t the c l e a r purpose u n d e r l y i n g the 
l e g i s l a t u r e ' s enactment of the UCCJEA — t o 
p r i o r i t i z e home-state j u r i s d i c t i o n . See P o w e l l [ v.  
S t o v e r ] , 165 S.W.3d [322,] 325 [(Tex. 2 0 0 5 ) ] . Under 
such a r e a d i n g , a p a r t y c o u l d f i l e s u i t p r e - b i r t h 
under the UCCJEA p r o v i s i o n a u t h o r i z i n g j u r i s d i c t i o n 
when 'no o t h e r c o u r t has j u r i s d i c t i o n , ' and use the 
'simultaneous p r o c e e d i n g ' p r o v i s i o n t o c o n t r o l , 
p o s t - b i r t h , whether the c h i l d ' s home s t a t e can ever 
e x e r c i s e t h a t ' p r i o r i t y ' j u r i s d i c t i o n . We r e j e c t 
t h i s r e a d i n g of the UCCJEA." 

Waltenburg, 270 S.W.3d a t 318. 

11 



2120225 

The h o l d i n g i n Waltenburg was a p p l i e d and f u r t h e r 

e x p l a i n e d i n A r n o l d , which concerned whether a Texas c o u r t had 

s u b j e c t - m a t t e r j u r i s d i c t i o n over a c h i l d - c u s t o d y p r o c e e d i n g 

commenced i n Texas by a f a t h e r b e f o r e the b i r t h of h i s c h i l d 

d e s p i t e the f a c t t h a t the c h i l d had s i n c e been born t o the 

mother i n C a l i f o r n i a . A r n o l d , 365 S.W.3d a t 457. The A r n o l d 

c o u r t e x p l a i n e d t h a t , a l t h o u g h a c h i l d ' s home s t a t e i s 

t y p i c a l l y d e t e r m i n e d a t the time of the commencement of the 

c h i l d - c u s t o d y p r o c e e d i n g , a c h i l d ' s home s t a t e may not be 

determined u n t i l h i s or her b i r t h . I d . a t 461. That i s , the 

c o u r t s t a t e d , " s u b j e c t m a t t e r j u r i s d i c t i o n f o r a c h i l d t h a t 

had not been born a t the time of commencement i s determined 

'on the p l e a d i n g s of the p a r t i e s and the u n d i s p u t e d e v i d e n c e 

as t o the date and l o c a t i o n of [the c h i l d ] ' s b i r t h . ' " I d . 

(q u o t i n g Waltenburg, 270 S.W.3d a t 315). 

Because the f a t h e r commenced h i s a c t i o n i n the Alabama 

t r i a l c o u r t b e f o r e the b i r t h of the p a r t i e s ' c h i l d , we 

conclude t h a t the d e t e r m i n a t i o n of the c h i l d ' s home s t a t e was 

n e c e s s a r i l y d e f e r r e d u n t i l i t s b i r t h . The u n d i s p u t e d e v i d e n c e 

b e f o r e the Alabama t r i a l c o u r t i s t h a t the c h i l d was born i n 

M i c h i g a n and t h a t the c h i l d has l i v e d s i n c e b i r t h w i t h the 
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mother i n M i c h i g a n . Thus, the c h i l d ' s home s t a t e i s M i c h i g a n , 

and the Alabama t r i a l c o u r t l a c k s s u b j e c t - m a t t e r j u r i s d i c t i o n 

under § 30-3B-201(a)(1) t o make an i n i t i a l c h i l d - c u s t o d y 

d e t e r m i n a t i o n r e g a r d i n g the c h i l d . 

We note t h a t i n A r n o l d the Texas Court of Appeals went 

f u r t h e r than merely d e t e r m i n i n g t h a t C a l i f o r n i a was the 

c h i l d ' s home s t a t e and t h a t the Texas t r i a l c o u r t c o u l d not 

t h e r e f o r e e x e r c i s e home-state j u r i s d i c t i o n t o make an i n i t i a l 

c h i l d - c u s t o d y d e t e r m i n a t i o n r e g a r d i n g the c h i l d . I d . a t 461. 

I t a l s o c o n s i d e r e d whether the Texas t r i a l c o u r t c o u l d 

e x e r c i s e j u r i s d i c t i o n under any o t h e r p r o v i s i o n of i t s v e r s i o n 

of the UCCJEA. I d . a t 461-62. We b e l i e v e t h a t , i n o r d e r t o 

p r o p e r l y r e s o l v e t h i s a p p e a l , we, t o o , must c o n s i d e r whether 

the Alabama t r i a l c o u r t had any o t h e r b a s i s upon which t o 

e x e r c i s e j u r i s d i c t i o n t o make an i n i t i a l c h i l d - c u s t o d y 

d e t e r m i n a t i o n r e g a r d i n g the c h i l d . 

S e c t i o n 30-3B-201(a)(2) p r o v i d e s t h a t an Alabama c o u r t 

has j u r i s d i c t i o n t o make an i n i t i a l c h i l d - c u s t o d y 

d e t e r m i n a t i o n when e i t h e r (1) no o t h e r s t a t e c o u r t has 

j u r i s d i c t i o n under the home-state p r o v i s i o n or (2) the c o u r t 

of the c h i l d ' s home s t a t e has d e c l i n e d t o e x e r c i s e i t s 
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j u r i s d i c t i o n on the ground t h a t Alabama i s a more c o n v e n i e n t 

forum under § 30-3B-207 or on the ground t h a t "a person 

s e e k i n g t o i n v o k e i t s j u r i s d i c t i o n has engaged i n 

u n j u s t i f i a b l e conduct" under § 30-2B-208, and (3) when a 

s i g n i f i c a n t c o n n e c t i o n e x i s t s between the c h i l d and a t l e a s t 

one p a r e n t and Alabama and s u b s t a n t i a l e v i d e n c e c o n c e r n i n g and 

r e l a t i n g t o the c h i l d i s a v a i l a b l e i n Alabama. Because we 

have c o n c l u d e d t h a t M i c h i g a n i s the c h i l d ' s home s t a t e , 

another s t a t e c o u r t has j u r i s d i c t i o n under § 30-3B-201(a)(1). 

No M i c h i g a n c o u r t has d e c l i n e d t o e x e r c i s e i t s j u r i s d i c t i o n . 

Thus, the Alabama t r i a l c o u r t does not have j u r i s d i c t i o n under 

§ 30-3B-201(a)(2). 

S i m i l a r l y , § 30-3B-201(a)(3) r e q u i r e s t h a t any c o u r t 

h a v i n g j u r i s d i c t i o n under e i t h e r § 30-3B-201(a)(1) or (2) t o 

have d e c l i n e d t o e x e r c i s e j u r i s d i c t i o n under § 30-3B-207 or § 

30-3B-208 b e f o r e an Alabama c o u r t may e x e r c i s e j u r i s d i c t i o n . 

As we have mentioned, a M i c h i g a n c o u r t would have home-state 

j u r i s d i c t i o n , and no M i c h i g a n c o u r t has d e c l i n e d t o e x e r c i s e 

t h a t j u r i s d i c t i o n . As a r e s u l t , the Alabama t r i a l c o u r t does 

not have j u r i s d i c t i o n under § 30-3B-201(a)(3). The f i n a l 

s u b s e c t i o n p r o v i d i n g f o r j u r i s d i c t i o n over an i n i t i a l c h i l d -
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cust o d y d e t e r m i n a t i o n , § 30-3B-201(a)(4), p e r m i t s an Alabama 

c o u r t t o e x e r c i s e j u r i s d i c t i o n i f no o t h e r s t a t e would have 

j u r i s d i c t i o n under any o t h e r s u b s e c t i o n of § 30-3B-201(a). 

Because we have determined t h a t M i c h i g a n i s the home s t a t e of 

the c h i l d , the Alabama t r i a l c o u r t c o u l d not e x e r c i s e 

j u r i s d i c t i o n under § 30-3B-201(a)(4). 

The Alabama t r i a l c o u r t d i d not have s u b j e c t - m a t t e r 

j u r i s d i c t i o n under any p r o v i s i o n i n the UCCJEA t o make an 

i n i t i a l c h i l d - c u s t o d y d e t e r m i n a t i o n r e g a r d i n g the c h i l d , and 

i t s judgment i s t h e r e f o r e v o i d . F u l l e r v. F u l l e r , 93 So. 3d 

961, 966 ( A l a . C i v . App. 2012) . A v o i d judgment w i l l not 

supp o r t an a p p e a l . C.J.L. v. M.W.B., 868 So.2d 451, 454 ( A l a . 

C i v . App. 2003). We t h e r e f o r e d i s m i s s the f a t h e r ' s a p p e a l , 

and we i n s t r u c t the Alabama t r i a l c o u r t t o s e t a s i d e t h a t 

p o r t i o n of i t s d i v o r c e judgment c o n t a i n i n g the c h i l d - c u s t o d y 

d e t e r m i n a t i o n r e g a r d i n g the p a r t i e s ' c h i l d . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 
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