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T h i s i s the second time these p a r t i e s have appeared 

b e f o r e t h i s c o u r t . See Heyat v. Rahnemaei, 107 So. 3d 216 

(A l a . C i v . App. 2012) . In Heyat, we d i s m i s s e d an a p p e a l 

f i l e d by Mohammad Heyat ("the husband") and a c r o s s - a p p e a l 

f i l e d by A n a h i t a Rahnemaei ("the w i f e " ) from a judgment 

d i v o r c i n g the p a r t i e s because the t r i a l c o u r t ' s judgment was 

not f i n a l . Heyat, 107 So. 3d a t 218. The t r i a l c o u r t has 

s i n c e r e n d e r e d a f i n a l judgment, and the p a r t i e s have a g a i n 

sought a p p e l l a t e r e v i e w . 

The husband and the w i f e were m a r r i e d i n 1985 i n I r a n . 

A t the time, the husband was a s t u d e n t i n the U n i t e d S t a t e s . 

He had r e c e i v e d h i s b a c h e l o r ' s degree i n c i v i l e n g i n e e r i n g and 

pla n n e d t o seek a master's degree i n the same s u b j e c t m a t t e r ; 

he worked as a w a i t e r t o su p p o r t h i m s e l f . He had t r a v e l e d 

back t o I r a n f o r the purpose of meeting and m a r r y i n g an 

I r a n i a n woman. A f t e r a mutual f r i e n d of bot h the husband's 

f a m i l y and the w i f e ' s f a m i l y mentioned t h a t the husband was 

s e e k i n g a w i f e and t h a t the w i f e was of the a p p r o p r i a t e age, 

the f a m i l i e s met. A f t e r a few months, the husband asked the 

w i f e t o marry h i m ; she s a i d t h a t her p a r e n t s had approved of 

the i d e a , so she agreed t o marry the husband. A f t e r t h e i r 

m a r r i a g e , i t took n e a r l y two years f o r the husband t o secure 
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a v i s a f o r the w i f e t o e n t e r the U n i t e d S t a t e s . D u r i n g n e a r l y 

a l l of t h a t two-year p e r i o d , the w i f e l i v e d w i t h her p a r e n t s 

i n I r a n and the husband l i v e d i n Birmingham. 

When the w i f e j o i n e d the husband i n Birmingham i n 1987, 

she c o u l d not speak E n g l i s h . She took c l a s s e s a t churches t o 

l e a r n the language, and, i n 1989, she began c l a s s e s i n 

n u c l e a r - m e d i c i n e t e c h n o l o g y a t a l o c a l j u n i o r c o l l e g e . In 

1990, w h i l e she was a s t u d e n t , the w i f e gave b i r t h t o the 

p a r t i e s ' f i r s t c h i l d , a daughter ("the d a u g h t e r " ) . The 

p a r t i e s f i r s t l i v e d i n an apartment, but they l a t e r p urchased 

a home i n S o u t h s i d e ("the S o u t h s i d e house"). The w i f e 

completed her b a c h e l o r ' s degree i n n u c l e a r - m e d i c i n e t e c h n o l o g y 

a t the U n i v e r s i t y of Alabama a t Birmingham i n 1995. 

The w i f e began w o r k i n g i n 1995. She worked f u l l time f o r 

some p e r i o d but then began w o r k i n g o n l y p a r t time, presumably 

when she gave b i r t h t o the p a r t i e s ' second c h i l d , a son ("the 

so n " ) , i n 1998. The w i f e has c o n t i n u e d t o work s i n c e t h a t 

time, but she has worked o n l y t h r e e or f o u r days per week 

s i n c e 2004. A t the time of the t r i a l i n t h i s m a t ter i n J u l y 

2011, the w i f e was e a r n i n g $5,100 per month w o r k i n g f o u r days 

per week. 
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D u r i n g the f i r s t few years t h a t the w i f e a t t e n d e d 

c o l l e g e , the husband c o n t i n u e d w o r k i n g as a w a i t e r and then 

began w o r k i n g as a c o n s t r u c t i o n s u p e r i n t e n d e n t f o r two 

s e p a r a t e c o n t r a c t o r s . E v e n t u a l l y , i n 1992, the husband b u i l t 

h i s f i r s t house as a b u i l d e r . He s a i d t h a t he purchased a 

l o t , s e c u r e d a c o n s t r u c t i o n l o a n , b u i l t the house, and s o l d i t 

b e f o r e c o n s t r u c t i o n was completed. He t e s t i f i e d t h a t he made 

a $31,000 " p r o f i t " on t h a t home. The husband then began d o i n g 

b u s i n e s s as B r o o k f i e l d C o n s t r u c t i o n Company. The husband 

b u i l t a second house ("the Ridgewood house") i n the same 

neighborhood as the f i r s t . That second house, however, d i d 

not s e l l , and the p a r t i e s moved i n t o t h a t house i n 

a p p r o x i m a t e l y 1995. They then r e n t e d the S o u t h s i d e house. 

The husband next took on as a p r o j e c t the c o n s t r u c t i o n of 

a c u s t o m - b u i l t home i n a neighborhood c a l l e d W e atherly. 

A c c o r d i n g t o the husband, he earned a p p r o x i m a t e l y $90,000 on 

t h a t p r o j e c t , w i t h which he p a i d o f f the mortgage on the 

Ridgewood house. A f t e r c o m p l e t i n g the p r o j e c t i n Weatherly, 

the husband b u i l t 13 "spec houses" i n a neighborhood c a l l e d 

E a g l e P o i n t ("the E a g l e P o i n t h o u s e s " ) . Those houses s o l d ; 

however, one homeowner sued the husband over some i s s u e s 

c o n c e r n i n g the c o n s t r u c t i o n of the house. That l a w s u i t was 

4 



2120256 

s e t t l e d , b ut i t c o s t the husband $100,000 i n s e t t l e m e n t funds 

and l e g a l f e e s . The w i f e p r o v i d e d the husband the $100,000 

from money she had saved f o r the daughter's c o l l e g e e d u c a t i o n . 

A f t e r the husband completed the E a g l e P o i n t houses, he 

began c o n s t r u c t i n g the l a r g e s t home he had ever b u i l t i n the 

Greystone neighborhood, l o c a t e d i n Shelby County ("the 

Greystone house"). A c c o r d i n g t o the husband, he used the 

money he had earned from h i s o t h e r p r o j e c t s t o fund the 

c o n s t r u c t i o n of the Greystone house and the c o n s t r u c t i o n was 

not funded by the proceeds of a c o n s t r u c t i o n l o a n . The 

husband t e s t i f i e d t h a t a l l of h i s money was t i e d up i n the 

Greystone house and t h a t , i n f a c t , he ran out of money w h i l e 

c o m p l e t i n g the house. When the Greystone house d i d not s e l l 

i m m e d i a t e l y , the w i f e c o n v i n c e d the husband t h a t they s h o u l d 

move from the Ridgewood house t o the Greystone house, which 

they d i d i n December 2006. 

The husband then began t o remodel the Ridgewood house i n 

or d e r t o s e l l i t . He e x p l a i n e d t h a t he remodeled the k i t c h e n 

i n the Ridgewood house by t i l i n g the f l o o r , p u t t i n g i n marble 

c o u n t e r t o p s , changing c a b i n e t doors, " u p d a t i n g the pl u m b i n g , " 

and r e p l a c i n g the f i x t u r e s and s i n k . A c c o r d i n g t o the 

husband, the r e m o d e l i n g p r o j e c t c o s t a p p r o x i m a t e l y $55,000 and 
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took more than a year t o complete because he d i d not have the 

money t o complete the p r o j e c t a l l a t one t i m e . The Ridgewood 

house s o l d i n 2010 f o r a p p r o x i m a t e l y $203,000. 

The Greystone house was the l a s t house the husband b u i l t . 

A f t e r the p a r t i e s moved i n t o the Greystone house, the w i f e 

began h a v i n g i s s u e s w i t h the husband's l a c k of r e m u n e r a t i v e 

employment. She s a i d t h a t she had urged him t o g e t a j o b of 

some k i n d t o p r o v i d e support f o r the f a m i l y but t h a t , i n s t e a d , 

the husband became more " f e r v e n t " i n h i s r e l i g i o u s b e l i e f s and 

i n h i s attendance a t a mosque. She e x p l a i n e d t h a t , a l t h o u g h 

b o t h he and she were Muslim, they had not s t r i c t l y c o m p l i e d 

w i t h the t e n e t s of t h e i r r e l i g i o n . However, the w i f e 

t e s t i f i e d t h a t , b e g i n n i n g i n 2006 or 2007, the husband began 

t o a t t e n d mosque much more f r e q u e n t l y , sometimes even more 

than once per day, and t h a t , i n d o i n g so, he n e g l e c t e d h i s 

r e s p o n s i b i l i t i e s t o h i s f a m i l y . 

The w i f e , her f r i e n d , S h a h i n Rogers, and the daughter 

t e s t i f i e d t h a t the husband had e x p r e s s e d a n t i - A m e r i c a n 

s e n t i m e n t s . As examples, the w i f e and the daughter t e s t i f i e d 

t h a t the husband had c e l e b r a t e d the September 11, 2001, 

t e r r o r i s t a t t a c k s and t h a t he a l s o would say, i n h i s n a t i v e 

I r a n i a n language, F a r s i , "God i s good," when he hear d of the 
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death of American s o l d i e r s on the t e l e v i s i o n news. The 

daughter t e s t i f i e d t h a t the son had begun c h a n t i n g " d e a t h t o 

A m e r i c a " around the house, presumably as a r e s u l t of the 

husband's i n f l u e n c e . The w i f e t e s t i f i e d t h a t she d i d not want 

the husband t a k i n g the son t o the mosque s e v e r a l t imes a week 

because, a c c o r d i n g t o her, " t h e r e i s n o t h i n g you can do i n the 

mosque, j u s t s i t t h e r e and be t a u g h t t h i n g s I don't want him 

t o l e a r n . T hings t h a t are p a r t of how t o become a t e r r o r i s t . " 

Rogers t e s t i f i e d t h a t she had had t o ask the husband and 

o t h e r s a t t e n d i n g a p a r t y a t her home t o stop d i s c u s s i n g 

p o l i t i c s when a d i s c u s s i o n r e g a r d i n g the p r o p r i e t y of American 

i n v o l v e m e n t i n the M i d d l e E a s t became h e a t e d ; she d i d not, 

however, t e s t i f y t h a t she had o v e r h e a r d a n t i - A m e r i c a n 

s e n t i m e n t s from the husband a t t h a t time. Under f u r t h e r 

c r o s s - e x a m i n a t i o n by the husband's c o u n s e l , Rogers t e s t i f i e d 

t h a t the husband had s a i d t h a t he d i d not l i k e l i v i n g i n 

America and t h a t he d e s i r e d t o r e t u r n t o I r a n . She a l s o 

t e s t i f i e d t h a t the husband had s a i d a t o t h e r t imes t h a t he 

would l i k e t o v o l u n t e e r f o r e i t h e r the N o r t h Korean or the 

Afghan army so t h a t he c o u l d f i g h t a g a i n s t America. 

The husband d e n i e d h a v i n g ever e x p r e s s e d a n t i - A m e r i c a n 

s e n t i m e n t s . He a l s o s a i d t h a t he had g r i e v e d the September 
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11, 2001, t e r r o r i s t a t t a c k s and t h a t he and h i s f a m i l y had 

a t t e n d e d a c a n d l e l i g h t v i g i l f o r the v i c t i m s of those a t t a c k s . 

He s a i d t h a t he l o v e d America, a l t h o u g h he d i d admit t h a t he 

d i d not support " t h e war." He d e n i e d t h a t he had ever s a i d 

t h a t he would l i k e t o r e t u r n t o I r a n t o l i v e . 

The w i f e t e s t i f i e d t h a t the husband had f i n a n c e d and 

s u p e r v i s e d the b u i l d i n g of two " f l a t s " or apartments i n I r a n 

("the I r a n i a n a p a r t m e n t s " ) . The husband d e n i e d h a v i n g any 

i n t e r e s t i n those apartments, a l t h o u g h he a d m i t t e d t h a t he 

" t h o u g h t " t h a t he had " l o a n e d " money t o h i s f a m i l y t o a s s i s t 

w i t h the c o n s t r u c t i o n of those apartments. The r e c o r d 

c o n t a i n s two s e t s of documents p u r p o r t i n g t o show the 

ownership i n t e r e s t s i n those apartments. One s e t of documents 

i n d i c a t e s t h a t the husband owned bot h of the apartments, w h i l e 

the o t h e r s e t i n d i c a t e s t h a t , as of the time of t r i a l , n e i t h e r 

was owned by the husband. 

The husband a d m i t t e d t h a t he had not sought o t h e r 

employment a f t e r h i s a b i l i t y t o make a l i v i n g as a b u i l d e r had 

ended. He blamed the economy f o r ending h i s a b i l i t y t o 

support h i s f a m i l y through h i s h o m e - b u i l d i n g b u s i n e s s . He 

s a i d t h a t he had not a d v e r t i s e d h i s b u s i n e s s a t any time. 

When q u e s t i o n e d , he a d m i t t e d t h a t he had had a few j o b s d o i n g 
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work l i k e adding a p o r c h or p a i n t i n g , but he s a i d t h a t he had 

not a c t i v e l y sought such work d e s p i t e h i s a b i l i t y t o p e r f o r m 

i t . Upon f u r t h e r q u e s t i o n i n g r e g a r d i n g h i s income w h i l e he 

was b u i l d i n g houses, the husband appeared c o n f u s e d r e g a r d i n g 

the income he r e p o r t e d on h i s t a x r e t u r n s ; he s t a t e d t h a t he 

had f o l l o w e d " t h e book of the I [ n t e r n a l R[evenue] S [ e r v i c e ] " 

when computing h i s income and f i l l i n g out h i s t a x r e t u r n s . 

N o t a b l y , the husband's t a x r e t u r n s do not show t h a t he earned 

s i g n i f i c a n t income from h i s c o n s t r u c t i o n b u s i n e s s . 

The husband was a l s o q u e s t i o n e d about h i s a b i l i t y t o pay 

$800 per month i n r e n t f o r h i s apartment and meet h i s o t h e r 

l i v i n g expenses when he c l a i m e d t h a t he d i d not earn any 

income. The husband's r e n t a l a p p l i c a t i o n l i s t s h i s income as 

$13,330 per month; the husband s t a t e d t h a t he had not w r i t t e n 

t h a t amount as h i s income on the r e n t a l a p p l i c a t i o n . D e s p i t e 

the f a c t t h a t the husband c l a i m e d t h a t he had no income, the 

husband a d m i t t e d t h a t he was c u r r e n t on h i s $800 monthly r e n t 

payments. When asked how he p a i d h i s r e n t , the husband 

a d m i t t e d h a v i n g taken a few s m a l l j o b s l i k e p a i n t i n g or 

c o n s t r u c t i n g a p o r c h and a l s o s a i d t h a t f r i e n d s a t h i s mosque 

had l e n t him money. The husband f u r t h e r e x p l a i n e d t h a t he had 

t a ken some money out of an account and had kept i t hidden away 
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because a l l of h i s accounts were f r o z e n by c o u r t o r d e r when 

the w i f e i n s t i t u t e d the d i v o r c e a c t i o n ; he s a i d he used some 

of t h a t money when needed t o pay e x p e n s e s . He a l s o s a i d t h a t 

he had used the $500 p e r month t h a t he was p e r m i t t e d t o 

withdraw from one account t o pay h i s r e n t ; c o u n s e l f o r the 

w i f e reminded him t h a t t h a t account had been exhausted i n May 

2011. The husband a d m i t t e d t h a t he had purchased a video-game 

c o n s o l e , which c o s t over $400, f o r the son, i n s t e a d of 

p r o v i d i n g any support f o r the w i f e and the son d u r i n g the 

pendency of the d i v o r c e a c t i o n . 

The i n c i d e n t t h a t provoked the w i f e t o f i l e the d i v o r c e 

a c t i o n took p l a c e i n l a t e J u l y 2010. A c c o r d i n g t o the w i f e , 

the husband became i r a t e a t a d i n n e r . The w i f e ' s mother ("the 

m o t h e r - i n - l a w " ) was v i s i t i n g a t the time , and she had been 

s t a y i n g a t the p a r t i e s ' home f o r a few months. The w i f e s a i d 

t h a t the husband began b e i n g d i s r e s p e c t f u l toward the mother-

i n - l a w and t h r e a t e n e d t o have her a r r e s t e d and h a n d c u f f e d . 

The w i f e s a i d t h a t the husband began y e l l i n g about how the 

Greystone house had been b u i l t f o r f o u r p e o p l e and t h a t the 

mo t h e r - i n - l a w s h o u l d not be l i v i n g t h e r e . I n a d d i t i o n , the 

w i f e t e s t i f i e d , the husband s a i d t h a t he would not l e a v e the 

house f o r the w i f e and the m o t h e r - i n - l a w t o l i v e i n and t h a t 
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he would burn down the house. When the w i f e began t e l l i n g the 

husband t h a t he s h o u l d not t r e a t the m o t h e r - i n - l a w w i t h such 

d i s r e s p e c t , she s a i d t h a t the husband t h r e a t e n e d t o tak e the 

w i f e t o the b a c k y a r d and cut o f f her he a d . D u r i n g t h i s same 

argument, the w i f e t e s t i f i e d , the husband c a l l e d the daughter, 

who was a t l e a s t 21 years o l d a t the time , a whore i n F a r s i 

and began c o m p l a i n i n g t h a t she c a l l e d " b o y s " on the te l e p h o n e 

l a t e a t n i g h t and t h a t she d r e s s e d i n a p p r o p r i a t e l y . Both 

Rogers and the daughter t e s t i f i e d s i m i l a r l y t o the w i f e . 

The husband remembered c e r t a i n d e t a i l s of t h a t i n c i d e n t 

d i f f e r e n t l y . He s a i d t h a t he had been f a s t i n g as p a r t of h i s 

observance of Ramadan, a month-long Muslim r e l i g i o u s 

observance, when the w i f e had c a l l e d him t o the t a b l e . 

Because he was f a s t i n g and the time t o break h i s f a s t had not 

yet come, the husband s a i d , he went t o the t a b l e t o speak w i t h 

the g u e s t s i n h i s home but not t o e a t d i n n e r . He r e f e r r e d t o 

the i n c i d e n t as an "ambush." He s a i d t h a t he was q u e s t i o n e d 

r e g a r d i n g h i s thoughts about women and t h a t the w i f e announced 

t h a t she wanted a d i v o r c e and t h a t she s h o u l d be awarded the 

Greystone house i n the d i v o r c e . The husband s a i d he became 

v e r y upset and t h a t he had s a i d some t h i n g s i n anger, 

i n c l u d i n g , q u i t e p o s s i b l y , t h a t he c o u l d c u t o f f the w i f e ' s 
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head; however, he t e s t i f i e d t h a t i t was not i n h i s n a t u r e t o 

do such a t h i n g . He d e n i e d s a y i n g t h a t he would burn down the 

Greystone house; i n s t e a d , he s a i d , he had been s a y i n g t h a t he 

would not a c t l i k e someone on the news who had burned down h i s 

house. 

When q u e s t i o n e d r e g a r d i n g the a l l e g a t i o n t h a t he had 

c a l l e d the daughter a whore, the husband d e n i e d h a v i n g c a l l e d 

the daughter "such a t h i n g . " He a d m i t t e d t h a t he had had 

concerns about the daughter's b e h a v i o r and d r e s s . He s a i d 

t h a t he had never a d d r e s s e d h i s concerns over the daughter's 

b e h a v i o r or d r e s s w i t h her d i r e c t l y . He s a i d t h a t he had 

always gone t o the w i f e and urged her, as the female r o l e 

model f o r the daughter, t o l e a d the daughter t o behave more 

m o d e s t l y . To have a d d r e s s e d such t h i n g s d i r e c t l y w i t h the 

daughter, s a i d the husband, would have embarrassed her or made 

her u n c o m f o r t a b l e . A l t h o u g h the w i f e had t e s t i f i e d t h a t the 

husband had s a i d t h a t he hoped the daughter would g e t b r e a s t 

cancer because she wore c l o t h i n g t h a t r e v e a l e d her c l e a v a g e , 

the husband d e n i e d h a v i n g ever made such a s t a t e m e n t . 

The son t e s t i f i e d i n camera. He t e s t i f i e d t h a t he would 

p r e f e r t o l i v e w i t h the husband. He d e n i e d t h a t the husband 

had e x p r e s s e d a n t i - A m e r i c a n s e n t i m e n t s or t h a t the husband 
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wanted t o r e t u r n t o I r a n t o l i v e . The son s a i d t h a t the 

husband wanted t o v i s i t I r a n and t h a t the son wanted t o go 

w i t h h i m ; the son s a i d t h a t he had v i s i t e d I r a n b e f o r e . When 

asked why he would p r e f e r t o l i v e w i t h the husband, the son 

e x p l a i n e d t h a t he was 13 years o l d and t h a t he thought he 

needed a f a t h e r l y i n f l u e n c e a t h i s age. The son a l s o 

t e s t i f i e d t h a t he l i k e d l i v i n g w i t h the w i f e ; he s a i d t h a t the 

w o rst t h i n g about l i v i n g w i t h her was t h a t when she became 

angry she " l o s t c o n t r o l " and y e l l e d . The son t e s t i f i e d t h a t 

he was i n v o l v e d i n math team, S c h o l a r ' s Bowl, and S c i e n c e 

Olympiad a t s c h o o l . 

The w i f e f i l e d a c o m p l a i n t s e e k i n g a d i v o r c e on August 

26, 2010. I n her c o m p l a i n t , the w i f e r e q u e s t e d c u s t o d y of the 

p a r t i e s ' son, c h i l d s u p p o r t , alimony, an award of a l l the 

p a r t i e s ' j o i n t p r o p e r t y , t o be h e l d harmless of a l l debts of 

the p a r t i e s , and an a t t o r n e y f e e . The w i f e , by motion, a l s o 

sought ex p a r t e pendente l i t e c u s t o d y of the son, p o s s e s s i o n 

of the m a r i t a l r e s i d e n c e pendente l i t e , and pendente l i t e 

c h i l d s u p p o r t ; the t r i a l c o u r t g r a n t e d the w i f e ' s motion on 

August 27, 2010. The husband f i l e d an answer and a 

c o u n t e r c l a i m . I n h i s answer, the husband s p e c i f i c a l l y s t a t e d 

t h a t he d i d not want a d i v o r c e ; however, i n the event one was 
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g r a n t e d , the husband sought c u s t o d y of the p a r t i e s ' son, c h i l d 

s u p p o r t , alimony, an e q u i t a b l e d i v i s i o n of the p a r t i e s ' 

p r o p e r t y , t o be h e l d harmless from a l l debts of the p a r t i e s , 

and an a t t o r n e y f e e . 

On the husband's motion, the t r i a l c o u r t s e t a s i d e the ex 

p a r t e c u s t o d y o r d e r , and the p a r t i e s e n t e r e d i n t o a pendente 

l i t e agreement, which the t r i a l c o u r t adopted i n an o r d e r , 

c o n c e r n i n g c u s t o d y of the son and payment of c e r t a i n of the 

p a r t i e s ' expenses and d e b t s ; the agreement d i d not r e q u i r e the 

husband t o pay c h i l d s u p p o r t . I n a d d i t i o n , t h r e e accounts 

owned by the p a r t i e s were " f r o z e n " by the pendente l i t e o r d e r . 

As noted above, the p a r t i e s agreed t o an arrangement 

p e r m i t t i n g the husband t o withdraw $500 per month f o r l i v i n g 

expenses and $450 per month t o pay the mortgage on the 

S o u t h s i d e house. 

A f t e r the t r i a l i n J u l y 2011, the t r i a l c o u r t e n t e r e d a 

judgment d i v o r c i n g the p a r t i e s . The judgment awarded c u s t o d y 

of the son t o the w i f e and awarded the husband s p e c i f i e d 

v i s i t a t i o n ; the husband was a l s o o r d e r e d t o pay $991 per month 

i n c h i l d s u p p o r t . P u r s u a n t t o the judgment, the w i f e was 

awarded e x c l u s i v e p o s s e s s i o n of the Greystone house, which was 

to be s o l d and the proceeds d i v i d e d e q u a l l y , a f t e r a d e d u c t i o n 
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from the proceeds of $100,000, an amount t h a t the husband 

agreed he owed the w i f e . The w i f e was g i v e n the o p t i o n of 

p u r c h a s i n g the husband's i n t e r e s t i n the Greystone house f o r 

$150,000. The husband was awarded the S o u t h s i d e house and 

o r d e r e d t o assume the i n d e b t e d n e s s a s s o c i a t e d w i t h t h a t house. 

F i n a l l y , the t r i a l c o u r t awarded the w i f e "a one h a l f ( 1 / 2 ) 

i n t e r e s t i n and t o any r e a l e s t a t e owned by the [ h u s b a n d ] i n 

I r a n , s h o u l d such ownership e x i s t . " The judgment o r d e r e d t h a t 

the a t t o r n e y f e e s f o r the p a r t i e s ' r e s p e c t i v e a t t o r n e y s be 

p a i d out of a p a r t i c u l a r bank account of the p a r t i e s . The 

r e m a i n i n g funds i n t h a t account were t o be d i v i d e d , w i t h the 

w i f e r e c e i v i n g 75% of the r e m a i n i n g funds and the husband 

r e c e i v i n g 25%. 

The husband and the w i f e each f i l e d a postjudgment 

motion. The t r i a l c o u r t amended i t s judgment by p e r m i t t i n g 

the husband the o p p o r t u n i t y t o purchase the w i f e ' s i n t e r e s t i n 

the Greystone house f o r $250,000 i f the w i f e chose not 

e x e r c i s e her r i g h t t o purchase h i s i n t e r e s t i n the house 

w i t h i n 18 months of the e n t r y of the d i v o r c e judgment. The 

husband t i m e l y appealed, and the w i f e t i m e l y c r o s s - a p p e a l e d . 

As noted above, we d i s m i s s e d the p a r t i e s ' appeals because the 

t r i a l c o u r t ' s judgment f a i l e d t o determine whether the husband 

15 



2120256 

owned r e a l e s t a t e i n I r a n and, t h u s , was n o n f i n a l . Heyat, 107 

So. 3d a t 218. The t r i a l c o u r t e n t e r e d an amended judgment on 

December 6, 2012, i n which i t s t a t e d t h a t the husband and the 

w i f e " a r e each awarded and v e s t e d w i t h a l l r i g h t , t i t l e , and 

i n t e r e s t i n and t o a o n e - h a l f ( 1 / 2 ) u n d i v i d e d i n t e r e s t i n a l l 

r e a l e s t a t e owned by the [husba n d ] i n I r a n . " The husband 

appealed, and the w i f e f i l e d a c r o s s - a p p e a l . The p a r t i e s 

r e q u e s t e d t h a t t h i s c o u r t i n c o r p o r a t e the r e c o r d from the 

p r e v i o u s a p p e a l s , which we d i d , and b o t h r e l y on the b r i e f s 

t hey s u b m i t t e d i n the p r e v i o u s appeals as w e l l . 

On a p p e a l , the husband r a i s e s s e v e r a l i s s u e s . He f i r s t 

argues t h a t the t r i a l c o u r t e r r e d i n a d m i t t i n g t e s t i m o n y t h a t 

the husband was a r e l i g i o u s f a n a t i c and a " t e r r o r i s t . " The 

husband then argues t h a t the t r i a l c o u r t ' s f a i l u r e t o award 

him a t l e a s t j o i n t c u s t o d y of the son was an abuse of the 

t r i a l c o u r t ' s d i s c r e t i o n . The husband next c h a l l e n g e s the 

t r i a l c o u r t ' s d i v i s i o n of the p a r t i e s ' p r o p e r t y . F i n a l l y , the 

husband argues t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n i n 

c a l c u l a t i n g h i s c h i l d - s u p p o r t o b l i g a t i o n when i t imputed t o 

the husband a monthly income of $5,000 d e s p i t e t h e r e b e i n g a 

l a c k of ev i d e n c e t o sup p o r t t h a t amount and i n l i g h t of the 

f a c t t h a t the t r i a l c o u r t ' s award of the Greystone house t o 
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the w i f e " e l i m i n a t e d " the husband's a b i l i t y t o e a r n . On 

c r o s s - a p p e a l , the w i f e c h a l l e n g e s the t r i a l c o u r t ' s award t o 

her of an u n d i v i d e d o n e - h a l f i n t e r e s t i n the I r a n i a n 

apartments, a r g u i n g t h a t the husband no l o n g e r owns the 

I r a n i a n apartments and t h a t she would be una b l e , as a woman, 

to e n f o r c e t h a t p r o p e r t y r i g h t i n I r a n . We w i l l f i r s t address 

the i s s u e r a i s e d by the w i f e i n her c r o s s - a p p e a l . 

The Wife's C r o s s - A p p e a l 

The w i f e has f i l e d a c r o s s - a p p e a l i n which she c h a l l e n g e s 

o n l y t h a t a s p e c t of the t r i a l c o u r t ' s judgment awarding her an 

u n d i v i d e d o n e - h a l f i n t e r e s t i n the I r a n i a n apartments. A t 

t r i a l , the w i f e attempted t o e s t a b l i s h t h a t the husband owned 

two apartments i n I r a n . The w i f e p r e s e n t e d documents 

p u r p o r t i n g t o show t h a t the husband owned the I r a n i a n 

apartments; those documents, a c c o r d i n g t o the w i f e , show t h a t 

the husband s t i l l owned one apartment on December 18, 2010, 

and t h a t he s t i l l owned the o t h e r apartment on January 31, 

2011. However, s i m i l a r documents date d A p r i l 6, 2011, and 

A p r i l 9, 2011, show t h a t the I r a n i a n apartments were, on those 

d a t e s , each owned by someone o t h e r than the husband. The w i f e 

complains t h a t the t r i a l c o u r t ' s award t o her of an u n d i v i d e d 

o n e - h a l f i n t e r e s t i n the I r a n i a n apartments i s u n e n f o r c e a b l e 
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because ( 1 ) the u n d i s p u t e d e v i d e n c e p r o v e d t h a t the husband no 

l o n g e r owns the I r a n i a n apartments because he has t r a n s f e r r e d 

ownership t o o t h e r p e o p l e and ( 2 ) t h a t , even i f the husband 

s t i l l owns the I r a n i a n apartments, she w i l l be unable t o 

e n f o r c e any p r o p e r t y r i g h t s awarded her i n the d i v o r c e i n 

I r a n , because n e i t h e r the U n i t e d S t a t e s nor I r a n are 

s i g n a t o r i e s t o the Hague Convention on the R e c o g n i t i o n of 

D i v o r c e s and L e g a l S e p a r a t i o n s of June 1, 1970, or the Hague 

Convention on the Law A p p l i c a b l e t o M a t r i m o n i a l P r o p e r t y 

Regimes of March 14, 1978. A c c o r d i n g t o the w i f e , because the 

t r i a l c o u r t d e termined t h a t she was e n t i t l e d t o an u n d i v i d e d 

o n e - h a l f i n t e r e s t i n the I r a n i a n apartments, which she had 

t e s t i f i e d a t t r i a l were worth $500,000, the t r i a l c o u r t ' s 

p r o p e r t y d i v i s i o n i s i n e q u i t a b l e t o her because she w i l l not 

be a b l e t o r e a l i z e $250,000 of the p r o p e r t y awarded t o her i n 

the d i v o r c e judgment. 

In g e n e r a l , when r e v i e w i n g any d i v i s i o n of p r o p e r t y , we 

must be m i n d f u l t h a t the t r i a l c o u r t has wide d i s c r e t i o n over 

the d i v i s i o n of p r o p e r t y and t h a t i t may use whatever means 

are r e a s o n a b l e and n e c e s s a r y t o e q u i t a b l y d i v i d e the p a r t i e s ' 

p r o p e r t y . G r i m s l e y v. G r i m s l e y , 545 So. 2d 75, 77 ( A l a . C i v . 

App. 1989). The t r i a l c o u r t ' s judgment i s presumed t o be 
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c o r r e c t and w i l l not be r e v e r s e d u n l e s s i t i s so unsupported 

by the e v i d e n c e as t o be u n j u s t and p a l p a b l y wrong. G r i m s l e y , 

545 So. 2d a t 76. In making a p r o p e r t y d i v i s i o n , the t r i a l 

c o u r t may c o n s i d e r s e v e r a l f a c t o r s , i n c l u d i n g the p a r t i e s ' 

r e s p e c t i v e p r e s e n t and f u t u r e e a r n i n g c a p a c i t i e s , t h e i r ages 

and h e a l t h , t h e i r conduct, the d u r a t i o n of the m a r r i a g e , and 

the v a l u e and type of m a r i t a l p r o p e r t y . L u t z v. L u t z , 485 So. 

2d 1174, 1176 ( A l a . C i v . App. 1986). Because the f a c t s and 

c i r c u m s t a n c e s of each d i v o r c e case are d i f f e r e n t , t h i s c o u r t 

must a l s o c o n s i d e r the p a r t i c u l a r f a c t s and c i r c u m s t a n c e s of 

the case b e i n g r e v i e w e d . Murphy v. Murphy, 624 So. 2d 620, 

623 ( A l a . C i v . App. 1993). 

The w i f e does not merely argue t h a t , as a f a c t u a l m a t t e r , 

the p r o p e r t y d i v i s i o n i s i n e q u i t a b l e , however. She argues 

t h a t the l e g a l and p r a c t i c a l r e s u l t of the award t o her of an 

u n d i v i d e d o n e - h a l f i n t e r e s t i n the I r a n i a n apartments i s t h a t 

she w i l l not r e a l i z e a p o r t i o n of the p r o p e r t y the t r i a l c o u r t 

d e c i d e d t o award t o her. A l t h o u g h the w i f e p r e s e n t e d e v i d e n c e 

t e n d i n g t o prove t h a t the husband had owned the I r a n i a n 

apartments, the o t h e r e v i d e n c e a t t r i a l i n d i c a t e d t h a t the 

apartments are c u r r e n t l y owned by persons o t h e r than the 

husband. The w i f e t e s t i f i e d , when c o n f r o n t e d w i t h those 
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documents, t h a t the husband must have t r a n s f e r r e d ownership of 

the I r a n i a n apartments d u r i n g the pendency of the d i v o r c e 

a c t i o n , commenting t h a t i t was easy t o do so i n I r a n . 

As the w i f e p o i n t s out, the t r i a l c o u r t was p e r m i t t e d t o 

determine t h a t the I r a n i a n apartments were m a r i t a l p r o p e r t y 

and t h a t any t r a n s f e r of the apartments d u r i n g the pendency of 

the d i v o r c e was v o i d a b l e . See P a t t i l l o v. P a t t i l l o , 414 So. 

2d 915, 916 ( A l a . 1982) ( d e t e r m i n i n g t h a t a t r i a l c o u r t s h o u l d 

have s e t a s i d e t r a n s f e r s of cash and c e r t i f i c a t e s of d e p o s i t 

from a husband t o h i s daughters because the e v i d e n c e 

e s t a b l i s h e d t h a t the t r a n s f e r of those a s s e t s were made w i t h 

the i n t e n t t o d e f e a t the w i f e ' s r i g h t s and o r d e r i n g the t r i a l 

c o u r t t o s e t a s i d e those t r a n s f e r s and t o c o n s i d e r those 

a s s e t s i n i t s p r o p e r t y d i v i s i o n ) . However, the w i f e contends, 

the t r i a l c o u r t c o u l d not award her an i n t e r e s t i n the 

p r o p e r t y owned by t h i r d p a r t i e s . Thus, the w i f e e x p l a i n s , she 

w i l l have no way of r e a l i z i n g her i n t e r e s t i n the I r a n i a n 

apartments. We agree. 

The e x h i b i t s r e g a r d i n g the I r a n i a n apartments i n d i c a t e , 

and the t e s t i m o n y a t t r i a l f u r t h e r s u p p o r t s , the i n e s c a p a b l e 

c o n c l u s i o n t h a t , a t the time of the t r i a l , the husband no 

l o n g e r owned the I r a n i a n apartments. By v i r t u e of i t s award 
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to the w i f e , the t r i a l c o u r t i m p l i c i t l y d e t e rmined t h a t the 

husband had owned the I r a n i a n apartments d u r i n g the marria g e 

and t h a t the w i f e was e n t i t l e d t o an u n d i v i d e d o n e - h a l f 

i n t e r e s t i n the apartments, which the w i f e v a l u e d a t $500,000. 

The t r i a l c o u r t must have a l s o d e termined t h a t the t r a n s f e r of 

the I r a n i a n apartments was done f o r the purpose of d e f e a t i n g 

the w i f e ' s r i g h t s i n t h a t p r o p e r t y and t h a t the apartments 

s h o u l d be c o n s i d e r e d m a r i t a l p r o p e r t y . See Prestwood v.  

Prestwood, 523 So. 2d 1071, 1074 ( A l a . C i v . App. 1988) ( n o t i n g 

t h a t the i s s u e whether a t r a n s f e r i s made t o d e f e a t a spouse's 

p r o p e r t y r i g h t s i s a q u e s t i o n of f a c t ) . We note t h a t the 

husband does not c h a l l e n g e the t r i a l c o u r t ' s i m p l i c i t f i n d i n g s 

on these m a t t e r s . D e s p i t e h a v i n g made those i m p l i c i t 

f i n d i n g s , however, the t r i a l c o u r t i n the p r e s e n t case c o u l d 

not have gone f u r t h e r and d e c l a r e d the t r a n s f e r v o i d because 

the p r e s e n t owners of the I r a n i a n apartments were not p a r t i e s 

t o the d i v o r c e a c t i o n . See Capps v. Capps, 699 So. 2d 183, 

( A l a . C i v . App. 1997) ( r e v e r s i n g t h a t p o r t i o n of a t r i a l 

c o u r t ' s judgment s e t t i n g a s i d e as f r a u d u l e n t a t r a n s f e r of an 

u n d i v i d e d o n e - h a l f i n t e r e s t i n p r o p e r t y from a husband t o h i s 

mother because the mother was not a p a r t y t o the a c t i o n ) ; see  

a l s o Prestwood, 523 So. 2d a t 1074 ( a f f i r m i n g a judgment 
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d e c l a r i n g c e r t a i n p r o p e r t y t h a t the husband had t r a n s f e r r e d t o 

d e f e a t the w i f e ' s p r o p e r t y r i g h t s t o be m a r i t a l p r o p e r t y and 

n o t i n g t h a t the c h i l d r e n t o whom the f a t h e r had t r a n s f e r r e d 

the ownership i n t e r e s t s i n a m a r i t a l a s s e t were defendants i n 

the a c t i o n ) . In l i g h t of the f a c t s t h a t the apartments are 

l o c a t e d i n I r a n and, presumably, t h a t the new owners are 

I r a n i a n c i t i z e n s , the p o s s i b i l i t y of making those new owners 

p a r t i e s t o the d i v o r c e a c t i o n i s remote a t b e s t . Without 

t h e i r b e i n g p a r t i e s , the t r i a l c o u r t cannot s e t a s i d e the 

t r a n s f e r of the I r a n i a n apartments, and the t r i a l c o u r t cannot 

award the w i f e any i n t e r e s t i n those apartments because they 

are no l o n g e r owned by the husband. 

We t h e r e f o r e r e v e r s e the p r o p e r t y - d i v i s i o n a s p e c t s of the 

judgment of d i v o r c e , and we remand the cause f o r the t r i a l 

c o u r t t o determine an a p p r o p r i a t e and e q u i t a b l e d i v i s i o n of 

the p a r t i e s ' p r o p e r t y . Because the t r i a l c o u r t cannot s e t 

a s i d e the t r a n s f e r of ownership of the I r a n i a n apartments, the 

t r i a l c o u r t ' s award t o the w i f e must be a d j u s t e d t o award her 

a s s e t s e q u a l t o the o n e - h a l f i n t e r e s t i n the I r a n i a n 

apartments the t r i a l c o u r t has attempted t o award. We note 

t h a t the t r i a l c o u r t d i d not determine the v a l u e of the 

I r a n i a n apartments, and, t h u s , on remand, the t r i a l c o u r t i s 
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f r e e t o s e t t h a t v a l u e based upon the e v i d e n c e adduced a t the 

J u l y 2011 t r i a l . 

The Husband's Appeal 

The husband f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

a d m i t t i n g t e s t i m o n y c o n c e r n i n g h i s b e i n g a r e l i g i o u s f a n a t i c , 

h i s a l l e g e d a n t i - A m e r i c a n s e n t i m e n t s , and h i s b e i n g a 

" t e r r o r i s t . " 1 

"Two fundamental p r i n c i p l e s govern the s t a n d a r d 
by which t h i s Court reviews a t r i a l c o u r t ' s r u l i n g s 
on the a d m i s s i o n of e v i d e n c e . M i d d l e t o n v.  
L i g h t f o o t , 885 So. 2d 111, 113 ( A l a . 2003). '"'The 
f i r s t g r a n t s t r i a l judges wide d i s c r e t i o n t o e x c l u d e 
or admit e v i d e n c e . ' " ' 885 So. 2d a t 113 ( q u o t i n g 
Mock v. A l l e n , 783 So. 2d 828, 835 ( A l a . 2000), 
q u o t i n g i n t u r n Wal-Mart S t o r e s , I n c . v. Thompson, 
726 So. 2d 651, 655 ( A l a . 1998)). However, 'a t r i a l 
c o u r t exceeds i t s d i s c r e t i o n where i t admits 
p r e j u d i c i a l e v i d e n c e t h a t has no p r o b a t i v e v a l u e . ' 
885 So. 2d a t 113 ( c i t i n g P o w e l l v. S t a t e , 796 So. 
2d 404, 419 ( A l a . Crim. App. 1999), a f f ' d , 796 So. 
2d 434 ( A l a . 2001)). 

1 A l t h o u g h the husband argues throughout h i s b r i e f t h a t the 
w i f e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t he was a t e r r o r i s t , 
the w i f e ' s r e f e r e n c e t o t e r r o r i s t s was i n r e g a r d t o members of 
on the mosque, whom she f e a r e d would t e a c h the son how t o be 
a t e r r o r i s t , and was not an a c c u s a t i o n t h a t the husband was or 
i s a t e r r o r i s t . The r e c o r d does not r e f l e c t t h a t the w i f e 
t e s t i f i e d t h a t the husband was "a member of a p a r a - m i l i t a r y 
t e r r o r i s t c e l l , " t h a t he was a " t e r r o r i s t - i n - t r a i n i n g , " or 
t h a t he i s "some type of t e r r o r i s t s o l d i e r d e t ermined t o r u i n 
the American way of l i f e , " and we are d i s a p p o i n t e d by the use 
of such h y p e r b o l e and i n f l a m m a t o r y statements i n the husband's 
b r i e f . 
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"'"'The second p r i n c i p l e " i s t h a t a judgment 
cannot be r e v e r s e d on a p p e a l f o r an e r r o r [ i n the 
improper a d m i s s i o n of evidence] u n l e s s ... i t s h o u l d 
appear t h a t the e r r o r complained of has p r o b a b l y 
i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the 
p a r t i e s . " ' " ' M i d d l e t o n , 885 So. 2d a t 113 ( q u o t i n g 
Mock, 783 So. 2d a t 835, q u o t i n g i n t u r n Wal-Mart  
S t o r e s , 726 So. 2d a t 655). See a l s o Rule 45, A l a . 
R. App. P. '"The burden of e s t a b l i s h i n g t h a t an 
erroneous r u l i n g was p r e j u d i c i a l i s on the 
a p p e l l a n t . " ' M i d d l e t o n , 885 So. 2d a t 113-14 
(q u o t i n g P r e f e r r e d R i s k Mut. I n s . Co. v. Ryan, 589 
So. 2d 165, 167 ( A l a . 1 9 9 1 ) ) . " 

B a l d w i n Cnty. E l e c . Membership Corp. v. C i t y of F a i r h o p e , 99 9 

So. 2d 448, 453 ( A l a . 2008). 

We note t h a t , d e s p i t e a seven-page p l e a t o t h i s c o u r t 

r e g a r d i n g the e m o t i o n a l l y charged atmospheres of b o t h a 

d i v o r c e and of t h i s c o u n t r y i n the wake of the t e r r o r i s t 

a t t a c k s of September 11, 2001, the husband c i t e s o n l y g e n e r a l 

a u t h o r i t y r e g a r d i n g the t r i a l c o u r t ' s a b i l i t y t o e x c l u d e 

r e l e v a n t e v i d e n c e because i t s e f f e c t w i l l be too p r e j u d i c i a l . 

See C h a r l e s W. Gamble, Gamble's Alabama Rules of E vidence § 

401 (2d ed. 2002). The w i f e contends t h a t the t e s t i m o n y 

r e g a r d i n g the husband's r e l i g i o u s p r a c t i c e s and a l l e g e d a n t i -

American sentiment was r e l e v a n t t o the i s s u e of c u s t o d y , 

e s p e c i a l l y because she a l l e g e d t h a t the husband i n t e n d e d t o 

take the son and move t o I r a n . The w i f e a l s o argues t h a t the 

husband waived h i s o b j e c t i o n t o such t e s t i m o n y because he 
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o b j e c t e d o n l y once t o t e s t i m o n y t h a t he had e x p r e s s e d a n t i -

American s e n t i m e n t s , because the husband d i d not o b j e c t t o 

o t h e r t e s t i m o n y of a s i m i l a r n a t u r e d u r i n g the t r i a l , and 

because h i s c o u n s e l e l i c i t e d f u r t h e r t e s t i m o n y on whether the 

husband had e x p r e s s e d such s e n t i m e n t s and r e g a r d i n g the 

husband's r e l i g i o u s p r a c t i c e s from the same and o t h e r 

w i t n e s s e s . We agree w i t h the w i f e t h a t the husband waived h i s 

o b j e c t i o n t o the t e s t i m o n y . 

The husband f i r s t o b j e c t e d t o Rogers's t e s t i m o n y 

c o n c e r n i n g what she had o v e r h e a r d the husband say when she 

i n t e r r u p t e d h i s c o n v e r s a t i o n w i t h two o t h e r men w i t h whom he 

had been d i s c u s s i n g the U n i t e d S t a t e s ' i n v o l v e m e n t i n 

A f g h a n i s t a n , I r a q , and I r a n . The f o l l o w i n g exchange o c c u r r e d : 

"Q. And c o u l d you hear any of the words t h a t [the 
husband] was s a y i n g t o t h i s o t h e r gentleman on t h a t 
o c c a s i o n ? 

"A. Yes, I d i d . 

"Q. And what d i d you hear? 

"A. He was -- he s a i d t h a t he -- i f he was i n I r a n , 
he would have him a r r e s t e d and have him k i l l e d . 

" [ C o u n s e l f o r the husband]: Your 
Honor, I o b j e c t . I t h i n k t h i s i s s i m p l y a 
p o i s o n t o r e l e v a n c e [ s i c ] . I t has n o t h i n g 
t o do w i t h t h e i r domestic m a t t e r s here. And 
by -- as f a r as him b e i n g I r a n i a n , I t h i n k 
i t i s s i m p l y t o t r y t o p o i s o n any o p i n i o n 
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the Court may have of t h i s gentleman and i t 
i s v a r i e d upon v e r y s t i p u l a t i o n s [ s i c ] . 

"THE COURT: Want t o speak t o the 
r e l e v a n c e of i t ? 

" [ C o u n s e l f o r the w i f e ] : Yes, s i r , i t 
does. One of the a l l e g a t i o n s , t h e r e ' s a 
re q u e s t t h a t c u s t o d y -- c u r r e n t l y , c u s t o d y 
i s v e s t e d i n my c l i e n t , and t h e r e ' s a 
re q u e s t of custody t o be changed t o [the 
husband] and p a r t of the theme of our case 
i s t h a t [the husband] i s somewhat of a -¬
and I'm not sure how t o say i t -- r e l i g i o u s 
or I r a n i a n f a n a t i c , a n t i - A m e r i c a n , and t h a t 
I t h i n k t h i s i s a f o u n d a t i o n or a p r e d i c a t e 
t o be l a i d f o r l a t e r t e s t i m o n y f o r the 
Court t o c o n s i d e r as t o whether or not the 
c h i l d who was born and l i v e d i n America f o r 
13 years as p a r t of the c o n s i d e r a t i o n as t o 
whether i t ought t o be t u r n e d over t o [the 
husband]. 

" [ C o u n s e l f o r the husband]: Your 
Honor, I t h i n k i t ' s j u s t t h r o w i n g -- i t ' s 
l i k e p l a y i n g a race c a r [ d ] i n a case. I t ' s 
c e r t a i n l y t o defame t h i s gentleman and has 
no b e a r i n g on t h i s case. 

"THE COURT: W e l l , I can see the 
r e l e v a n c e where you're coming from, so I'm 
go i n g t o have t o o v e r r u l e i t . I'm g o i n g t o 
have t o a l l o w i t i n . Okay." 

L a t e r , d u r i n g the husband's c o u n s e l ' s c r o s s - e x a m i n a t i o n of 

Rogers, the f o l l o w i n g t e s t i m o n y was e l i c i t e d : 

"Q. So the argument -- you heard Mr. Gordon say t h a t 
[the husband i s ] a n t i - A m e r i c a n . And t h a t -- i s t h a t 
what you g a t h e r e d out of t h a t argument? 
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"A. Out of t h a t argument, no, because I was the -¬
no, I d i d n ' t . 

"Q. Has [the husband] l i v e d here l o n g e r than you? 

"A. I'm not s u r e . 

"Q. Okay. You're not a n t i - A m e r i c a n , are you? 

"A. No. 

"Q. You don't have t o always agree w i t h the p o l i t i c s 
of our government, do we, i n America? 

"A. No. 

"Q. That doesn't mean -- does t h a t make you 
a n t i - A m e r i c a n , i n your o p i n i o n ? 

"A. No. 

"Q. So are you t e l l i n g the Court t h a t you b e l i e v e 
him t o be a n t i - A m e r i c a n ? 

"A. I t ' s o t h e r c o n v e r s a t i o n t h a t I've had, I've 
heard him say d i f f e r e n t t h i n g s , t h a t he doesn't l i k e 
t o l i v e i n America, he wants t o go home. And s e v e r a l 
y e a r s ago, he wanted t o move t o I r a n , and [the w i f e ] 
d i d n ' t want t o . And I was t h e r e , t h a t I t o l d him, 
you know, you don't need t o go t h e r e , you're g o i n g 
t o have t o buy a house, and he a c t u a l l y s a i d t h a t he 
-- he went up t h e r e and b u i l t a house on h i s 
mother's -- what -- what he e x p l a i n e d --

"Q. That he d i d or he w i l l ? 

"A. That he d i d . That he d i d b u i l d a house, you 
know, two f l a t s . " 
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On r e d i r e c t , c o u n s e l f o r the w i f e e l i c i t e d f u r t h e r t e s t i m o n y 

r e g a r d i n g the husband's a n t i - A m e r i c a n s e n t i m e n t from Rogers 

w i t h o u t o b j e c t i o n . 

"Q. A l s o , you -- he asked you q u e s t i o n s about [the 
husband], whether or not you had ever h e a r d or been 
around i n any c o n v e r s a t i o n s where he was -- t a l k e d 
about a n t i - A m e r i c a n cinema [ s i c ] . Do you remember 
t h a t ? 

"A. Yes. 

"Q. Do you r e c a l l , s p e c i f i c a l l y , any c o n v e r s a t i o n s 
t h a t you've had or been around, o t h e r than ones 
you've t e s t i f i e d t o , where [the husband] has 
ex p r e s s e d a n y t h i n g a n t i - A m e r i c a n ? 

"A. W e l l , t h i s i s d u r i n g the Bush e r a . When we were 
-- we would be a t our house and have a c o n v e r s a t i o n , 
and he had s a i d t h a t he wanted t o go t o No r t h -¬
you know, v o l u n t e e r f o r N o r t h Korea and f i g h t 
a g a i n s t America and t h a t he want t o go home and 
f i g h t a g a i n s t America or go t o A f g h a n i s t a n . But I 
don't remember the p a r t i c u l a r -- " 

The husband's f i r s t o b j e c t i o n t o Rogers's t e s t i m o n y came 

a f t e r the answer t o the q u e s t i o n was g i v e n . That alone makes 

the o b j e c t i o n i n s u f f i c i e n t t o p r e s e r v e e r r o r . Crowne I n v s . ,  

I n c . v. R e i d , 740 So. 2d 400, 408 ( A l a . 1999) ( s t a t i n g t h a t 

"[o]ne cannot p r e s e r v e e r r o r by o b j e c t i n g t o a q u e s t i o n a f t e r 

the w i t n e s s has g i v e n a r e s p o n s i v e answer" and n o t i n g t h a t , i n 

or d e r t o p r e s e r v e e r r o r i n such a s i t u a t i o n , the b e l a t e d 

o b j e c t i o n s h o u l d be accompanied by a motion t o s t r i k e or a 
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motion t o e x c l u d e the q u e s t i o n and answer). However, even i f 

t h i s c o u r t were t o c o n s i d e r the husband's c o u n s e l ' s b e l a t e d 

o b j e c t i o n s u f f i c i e n t , the f a c t t h a t o t h e r t e s t i m o n y about the 

husband's a n t i - A m e r i c a n s e n t i m e n t s was e l i c i t e d and g i v e n by 

both Rogers and o t h e r w i t n e s s e s w i t h o u t o b j e c t i o n would 

p r e c l u d e r e v e r s a l on t h i s i s s u e . B & M Homes, I n c . v. Hogan, 

376 So. 2d 667, 673 ( A l a . 1 9 7 9 ) ( " I n Alabama the r u l e i s t h a t 

p r e j u d i c i a l e r r o r may not be p r e d i c a t e d upon the a d m i s s i o n of 

evid e n c e which has been a d m i t t e d a t some o t h e r stage of the 

t r i a l w i t h o u t o b j e c t i o n or motion t o e x c l u d e . " ) ; see a l s o  

B a l d w i n Cnty. E l e c . Membership Corp., 999 So. 2d a t 453. 

The husband next argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o award him s o l e c u s t o d y or j o i n t c ustody of the son. 

The husband c o r r e c t l y observes t h a t a t r i a l c o u r t c o n s i d e r i n g 

the i s s u e of cust o d y s h o u l d have as i t s focus the b e s t 

i n t e r e s t of the c h i l d . However, he argues t h a t the t r i a l 

c o u r t e r r e d by not awarding him s o l e c u s t o d y d e s p i t e the son's 

s t a t e d p r e f e r e n c e t h a t he l i v e w i t h the husband and d e s p i t e 

t e s t i m o n y from the son t h a t the w i f e l o s e s c o n t r o l and y e l l s 

a l o t when she i s angry. Furthermore, he argues t h a t , 

p u r s u a n t t o A l a . Code 1975, § 30-3-150 e t seq., the Alabama 

j o i n t - c u s t o d y s t a t u t e , j o i n t c u s t o d y i s p r e f e r r e d i n Alabama 
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and t h a t the t r i a l c o u r t f a i l e d t o e x p l a i n why j o i n t c u s t o d y 

was not awarded i n t h i s case. The husband misapprehends b o t h 

the scope of the j o i n t - c u s t o d y p r e f e r e n c e and the weight a 

t r i a l c o u r t i s r e q u i r e d g i v e t o a c h i l d ' s s t a t e d p r e f e r e n c e 

f o r c u stody. 

An a p p e l l a t e c o u r t ' s r e v i e w of a t r i a l c o u r t ' s c u s t o d y 

d e t e r m i n a t i o n i s l i m i t e d by the ore tenus s t a n d a r d of r e v i e w . 

"'"A c u s t o d y d e t e r m i n a t i o n o f t h e t r i a l c o u r t 
e n t e r e d upon o r a l t e s t i m o n y i s a c c o r d e d a 
presumption of c o r r e c t n e s s on a p p e a l , and we w i l l 
not r e v e r s e u n l e s s the e v i d e n c e so f a i l s t o s u p p o r t 
the d e t e r m i n a t i o n t h a t i t i s p l a i n l y and p a l p a b l y 
wrong...."' Ex p a r t e P e r k i n s , 646 So. 2d 46, 47 
( A l a . 1994), q u o t i n g P h i l l i p s v. P h i l l i p s , 622 So. 
2d 410, 412 ( A l a . C i v . App. 1993) ( c i t a t i o n s 
o m i t t e d ) . T h i s presumption i s based on the t r i a l 
c o u r t ' s unique p o s i t i o n t o d i r e c t l y observe the 
w i t n e s s e s and t o a s s e s s t h e i r demeanor and 
c r e d i b i l i t y . T h i s o p p o r t u n i t y t o observe w i t n e s s e s 
i s e s p e c i a l l y i m p o r t a n t i n c h i l d - c u s t o d y c a s e s . 'In 
c h i l d c u s t o d y cases e s p e c i a l l y , the p e r c e p t i o n of an 
a t t e n t i v e t r i a l judge i s of g r e a t i m p o r t a n c e . ' 
W i l l i a m s v. W i l l i a m s , 402 So. 2d 1029, 1032 ( A l a . 
C i v . App. 1981) . In r e g a r d t o custody 
d e t e r m i n a t i o n s , t h i s C ourt has a l s o s t a t e d : ' I t i s 
a l s o w e l l e s t a b l i s h e d t h a t i n the absence of 
s p e c i f i c f i n d i n g s of f a c t , a p p e l l a t e c o u r t s w i l l 
assume t h a t the t r i a l c o u r t made those f i n d i n g s 
n e c e s s a r y t o support i t s judgment, u n l e s s such 
f i n d i n g s would be c l e a r l y e r r o n e o u s . ' Ex p a r t e  
Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 1996)." 

Ex p a r t e Fann, 810 So. 2d 631, 633 ( A l a . 2001). 

Alabama law g i v e s n e i t h e r p a r e n t 
p r i o r i t y i n an i n i t i a l c u s t o d y 
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d e t e r m i n a t i o n . Ex p a r t e Couch, 521 So. 2d 
987 ( A l a . 1988) . The c o n t r o l l i n g 
c o n s i d e r a t i o n i n such a case i s the b e s t 
i n t e r e s t of the c h i l d . I d . In any case i n 
which the c o u r t makes f i n d i n g s of f a c t 
based on e v i d e n c e p r e s e n t e d ore tenus, an 
a p p e l l a t e c o u r t w i l l presume t h a t the t r i a l 
c o u r t ' s judgment based on those f i n d i n g s i s 
c o r r e c t , and i t w i l l r e v e r s e t h a t judgment 
o n l y i f i t i s found t o be p l a i n l y and 
p a l p a b l y wrong. Ex p a r t e P e r k i n s , 646 So. 
2d 46 ( A l a . 1994) . The presumption of 
c o r r e c t n e s s a c c o r d e d the t r i a l c o u r t ' s 
judgment e n t e r e d a f t e r the c o u r t has heard 
e v i d e n c e p r e s e n t e d ore tenus i s e s p e c i a l l y 
s t r o n g i n a c h i l d - c u s t o d y case. I d . ' " 

M a r t i n v. M a r t i n , 85 So. 3d 414, 419 ( A l a . C i v . App. 2011) 

( q u o t i n g Ex p a r t e B y a r s , 794 So. 2d 345, 347 ( A l a . 2001)). 

The a p p e l l a t e c o u r t s have o f t e n e x p l a i n e d what f a c t o r s a 

t r i a l c o u r t f a c i n g a q u e s t i o n of c u s t o d y s h o u l d c o n s i d e r . 

" ' I n Ex p a r t e Devine, 398 So. 2d 686, 
696-97 ( A l a . 1981), the Alabama Supreme 
Court s e t f o r t h a l i s t of f a c t o r s a t r i a l 
c o u r t may c o n s i d e r i n making an i n i t i a l 
award of c u s t o d y based on the b e s t i n t e r e s t 
of the c h i l d r e n , i n c l u d i n g 

" ' " [ t ] h e sex and age of the 
c h i l d r e n . . . ; . . . t h e 
c h a r a c t e r i s t i c s and needs of each 
c h i l d , i n c l u d i n g t h e i r e m o t i o n a l , 
s o c i a l , m o r a l , m a t e r i a l and 
e d u c a t i o n a l needs; the r e s p e c t i v e 
home environments o f f e r e d by the 
p a r t i e s ; the c h a r a c t e r i s t i c s of 
those s e e k i n g c u s t o d y , i n c l u d i n g 
age, c h a r a c t e r , s t a b i l i t y , mental 
and p h y s i c a l h e a l t h ; the c a p a c i t y 
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and i n t e r e s t of each p a r e n t t o 
p r o v i d e f o r the e m o t i o n a l , 
s o c i a l , m o r a l , m a t e r i a l and 
e d u c a t i o n a l needs of the 
c h i l d r e n ; the i n t e r p e r s o n a l 
r e l a t i o n s h i p between each c h i l d 
a n d e a c h pa r e n t ; t h e 
i n t e r p e r s o n a l r e l a t i o n s h i p 
between the c h i l d r e n ; the e f f e c t 
on the c h i l d of d i s r u p t i n g or 
c o n t i n u i n g an e x i s t i n g c u s t o d i a l 
s t a t u s ; the p r e f e r e n c e of each 
c h i l d , i f the c h i l d i s of 
s u f f i c i e n t age and m a t u r i t y ; the 
r e p o r t and recommendation of any 
e x p e r t w i t n e s s e s or o t h e r 
i n d e p e n d e n t i nve s t i ga t o r ; 
a v a i l a b l e a l t e r n a t i v e s ; and any 
o t h e r r e l e v a n t matter the 
e v i d e n c e may d i s c l o s e . " ' " 

M a r t i n , 85 So. 3d a t 420 ( q u o t i n g W i l l i a m s v. W i l l i a m s , 75 So. 

3d 132, 139 ( A l a . C i v . App. 2011)). A l t h o u g h the s t a t e d 

p r e f e r e n c e of a c h i l d r e g a r d i n g c u s t o d y i s t o be c o n s i d e r e d by 

a t r i a l c o u r t , the c h i l d ' s d e s i r e s are not c o n t r o l l i n g . T e r r y  

v. Ragland, 666 So. 2d 539, 541 ( A l a . C i v . App. 1995); 

H a t t r i c k v. H a t t r i c k , 52 A l a . App. 539, 295 So. 2d 260 (1974). 

A d d i t i o n a l l y , the Alabama l e g i s l a t u r e has s t a t e d t h a t 

" [ i ] t i s the p o l i c y of t h i s s t a t e t o a s s u r e t h a t minor 

c h i l d r e n have f r e q u e n t and c o n t i n u i n g c o n t a c t w i t h p a r e n t s who 

have shown the a b i l i t y t o a c t i n the b e s t i n t e r e s t of t h e i r 

c h i l d r e n and t o encourage p a r e n t s t o share i n the r i g h t s and 
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r e s p o n s i b i l i t i e s of r e a r i n g t h e i r c h i l d r e n a f t e r the p a r e n t s 

have s e p a r a t e d or d i s s o l v e d t h e i r m a r r i a g e . " A l a . Code 1975, 

§ 30-3-150. To t h a t end, a t r i a l c o u r t i s r e q u i r e d t o 

c o n s i d e r awarding j o i n t c ustody i n e v e r y case i n v o l v i n g a 

c h i l d ' s c ustody, but a t r i a l c o u r t must award t h a t form of 

c u s t o d y t h a t i s i n the b e s t i n t e r e s t of the c h i l d . § 30-3¬

152; see a l s o C l e v e l a n d v. C l e v e l a n d , 18 So. 3d 950, 952-53 

( A l a . C i v . App. 2009). Pursuant t o § 30-3-152(a), a t r i a l 

c o u r t s h o u l d c o n s i d e r the f o l l o w i n g f a c t o r s when d e t e r m i n i n g 

whether j o i n t c u s t o d y i s i n the b e s t i n t e r e s t of the c h i l d : 

"(1) The agreement or l a c k of agreement of the 
p a r e n t s on j o i n t c u s t o d y . 

"(2) The p a s t and p r e s e n t a b i l i t y of the p a r e n t s 
to c o o perate w i t h each o t h e r and make d e c i s i o n s 
j o i n t l y . 

"(3) The a b i l i t y of the p a r e n t s t o encourage the 
s h a r i n g of l o v e , a f f e c t i o n , and c o n t a c t between the 
c h i l d and the o t h e r p a r e n t . 

"(4) Any h i s t o r y of or p o t e n t i a l f o r c h i l d 
abuse, spouse abuse, or k i d n a p p i n g . 

"(5) The g e o g r a p h i c p r o x i m i t y of the p a r e n t s t o 
each o t h e r as t h i s r e l a t e s t o the p r a c t i c a l 
c o n s i d e r a t i o n s of j o i n t p h y s i c a l c u s t o d y . " 

A l t h o u g h the son t e s t i f i e d t h a t he d e s i r e d t o l i v e w i t h 

the husband and s a i d t h a t the w i f e would sometimes become 

upset and y e l l and t h a t he d i d not l i k e t h a t , the t r i a l c o u r t 
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was not r e q u i r e d t o accede t o the son's p r e f e r e n c e as t o 

custody. The f a c t t h a t the t r i a l c o u r t d i d not award the 

husband custody i s not p r o o f t h a t the t r i a l c o u r t d i d not 

c o n s i d e r the son's p r e f e r e n c e when w e i g h i n g the many f a c t o r s 

t h a t i t must c o n s i d e r when making a c u s t o d y d e t e r m i n a t i o n . 

Nor i s the f a c t t h a t the t r i a l c o u r t chose not t o award the 

p a r t i e s j o i n t c u s t o d y p r o o f t h a t the t r i a l c o u r t d i d not 

c o n s i d e r the f a c t o r s s e t out i n § 30-3-152. As the w i f e 

p o i n t s out, she p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the husband 

had e x p r e s s e d a d e s i r e t o r e t u r n t o I r a n t o l i v e and t h a t he 

had d e s i r e d t o take the son w i t h him. T h i s e v i d e n c e c o u l d 

have c o n v i n c e d the t r i a l c o u r t t h a t awarding the w i f e s o l e 

p h y s i c a l c u s t o d y would be i n the son's b e s t i n t e r e s t . We 

cannot conclude t h a t the t r i a l c o u r t e r r e d by awarding the 

w i f e s o l e p h y s i c a l c u s t o d y of the son. 

The husband next argues t h a t the t r i a l c o u r t e r r e d i n 

d i v i d i n g the p a r t i e s ' p r o p e r t y . He complains t h a t the award 

f a v o r s the w i f e and i s g r o s s l y i n e q u i t a b l e . He says t h a t the 

w i f e was awarded the Greystone house, a l l the household 

f u r n i s h i n g s , $100,000 t o be p a i d by the husband, over $200,000 

i n " f r o z e n " bank a c c o u n t s , two motor v e h i c l e s , and a t t o r n e y s 
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f e e s , which, he says, i s an award of "no l e s s than $800,000." 2 

A l t h o u g h we are not c o n v i n c e d t h a t the award t o the w i f e was 

i n e q u i t a b l e under the f a c t s of t h i s case, i n l i g h t of the f a c t 

t h a t we have r e v e r s e d the t r i a l c o u r t ' s judgment on the w i f e ' s 

c r o s s - a p p e a l so t h a t i t may r e a d j u s t the p r o p e r t y d i v i s i o n t o 

award the w i f e the v a l u e of her o n e - h a l f i n t e r e s t i n the 

I r a n i a n apartments, the t r i a l c o u r t i s f r e e on remand t o 

a d j u s t the e q u i t i e s as i t sees f i t based on the t e s t i m o n y and 

evi d e n c e i t r e c e i v e d a t the J u l y 2011 t r i a l . 

F i n a l l y , the husband argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g h i s c h i l d - s u p p o r t o b l i g a t i o n . The t r i a l c o u r t 

imputed $5,000 per month i n income t o the husband i n o r d e r t o 

c a l c u l a t e h i s c h i l d - s u p p o r t o b l i g a t i o n . The husband complains 

t h a t the ev i d e n c e does not su p p o r t the c o n c l u s i o n t h a t he has 

the a b i l i t y t o earn $5,000 per month. 

2 N o t a b l y , the husband does not i n c l u d e i n h i s argument 
on the p r o p e r t y - d i v i s i o n a s p e c t of the t r i a l c o u r t ' s judgment 
any statement r e g a r d i n g the v a l u e of the award of the 
u n d i v i d e d o n e - h a l f i n t e r e s t i n the I r a n i a n apartments t o the 
w i f e . T h i s i s u n d e r s t a n d a b l e i f one c o n s i d e r s the f a c t t h a t 
the husband has s u b m i t t e d unchanged h i s b r i e f from the 
o r i g i n a l a p p e a l , i n which the t r i a l c o u r t ' s judgment awarded 
the w i f e a o n e - h a l f i n t e r e s t i n those apartments " i f " t hey 
were owned by the husband. However, the t r i a l c o u r t has s i n c e 
d e t ermined t h a t the husband owned those apartments, a r u l i n g 
t h a t the husband has not c h a l l e n g e d on a p p e a l . 
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"Rule 32(B) (5), A l a . R. Jud. Admin., p r o v i d e s , i n 
p e r t i n e n t p a r t : 

" ' I f the c o u r t f i n d s t h a t e i t h e r p a r e n t i s 
v o l u n t a r i l y unemployed or underemployed, i t 
s h a l l e s t i m a t e the income t h a t p a r e n t would 
o t h e r w i s e have and s h a l l impute t o t h a t 
p a r e n t t h a t income; the c o u r t s h a l l 
c a l c u l a t e c h i l d s u p p o r t based on t h a t 
p a r e n t ' s imputed income. In d e t e r m i n i n g the 
amount of income t o be imputed t o a p a r e n t 
who i s unemployed or underemployed, the 
c o u r t s h o u l d determine the employment 
p o t e n t i a l and p r o b a b l e e a r n i n g l e v e l of 
t h a t p a r e n t , based on t h a t p a r e n t ' s r e c e n t 
work h i s t o r y , e d u c a t i o n , and o c c u p a t i o n a l 
q u a l i f i c a t i o n s , and on the p r e v a i l i n g j o b 
o p p o r t u n i t i e s and e a r n i n g l e v e l s i n the 
community.' 

"In cases of v o l u n t a r y underemployment, the amount 
of income t o be imputed t o the p a r e n t i s a q u e s t i o n 
of f a c t t o be d e c i d e d based on the e v i d e n c e 
p r e s e n t e d t o the t r i a l c o u r t . See G.B. v. J.H., [915 
So. 2d 570 ( A l a . C i v . App. 2 0 0 5 ) ] ; see a l s o Clements  
v. Clements, 990 So. 2d 383, 394 ( A l a . C i v . App. 
2007) ( q u o t i n g W i n f r e y v. W i n f r e y , 602 So. 2d 904, 
905 ( A l a . C i v . App. 1992)) ('The t r i a l c o u r t i s 
a f f o r d e d the d i s c r e t i o n t o impute income t o a p a r e n t 
f o r the purpose of d e t e r m i n i n g c h i l d s u p p o r t , and 
the d e t e r m i n a t i o n t h a t a p a r e n t i s v o l u n t a r i l y 
unemployed or underemployed " i s t o be made from the 
f a c t s p r e s e n t e d a c c o r d i n g t o the j u d i c i a l d i s c r e t i o n 
of the t r i a l c o u r t . " ' ) . We may r e v e r s e a judgment 
i m p u t i n g income t o a v o l u n t a r i l y underemployed 
p a r e n t t h a t i s based on ore tenus e v i d e n c e o n l y i f 
t h a t judgment i s so unsupported by the e v i d e n c e as 
t o be p l a i n l y and p a l p a b l y wrong. G.B. v. J.H., 915 
So. 2d a t 575." 

Stone v. Stone, 26 So. 3d 1228, 1230-31 ( A l a . C i v . App. 2009) 

( f o o t n o t e o m i t t e d ) . 
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A l t h o u g h we u n d e r s t a n d the t r i a l c o u r t ' s i m p l i c i t 

d e c i s i o n t h a t the husband was v o l u n t a r i l y unemployed, we must 

agree w i t h the husband t h a t the t r i a l c o u r t ' s d e c i s i o n t o 

impute $5,000 per month i n income t o the husband does not 

appear t o be s u p p o r t e d by any e v i d e n c e . In f a c t , based on the 

e v i d e n c e adduced by the w i f e , the husband never made any l a r g e 

p r o f i t from h i s b u s i n e s s , perhaps because he used the p r o f i t 

from one s a l e t o fund the purchase of a l o t f o r the next 

p r o j e c t . A l t h o u g h the husband has a b a c h e l o r ' s degree i n 

c i v i l e n g i n e e r i n g , the t e s t i m o n y a t t r i a l i n d i c a t e d t h a t he 

had never h e l d a j o b u s i n g t h a t degree. The husband i s 58 

y e a r s o l d , and he has spent the m a j o r i t y of h i s l i f e b u i l d i n g 

houses. He has not b u i l t a house s i n c e 2006, and the l a s t 

house he b u i l t he c o u l d not s e l l . A l t h o u g h we agree w i t h the 

t r i a l c o u r t ' s c o n c l u s i o n t h a t the husband can and s h o u l d seek 

some s o r t or r e m u n e r a t i v e employment, we cannot agree t h a t the 

e v i d e n c e r e f l e c t e d t h a t the husband i s a b l e t o earn $5,000 per 

month. We t h e r e f o r e r e v e r s e the t r i a l c o u r t ' s c h i l d - s u p p o r t 

award, and we remand the cause w i t h i n s t r u c t i o n s t h a t the 

t r i a l c o u r t r e c a l c u l a t e c h i l d s u p p o r t based on an amount of 

imputed income f o r the husband s u p p o r t e d by the e v i d e n c e a t 

the J u l y 2011 t r i a l or from new e v i d e n c e c o n c e r n i n g the 
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husband's p r e s e n t income t h a t the p a r t i e s may p r e s e n t on 

remand. 

C o n c l u s i o n 

Based on our r e v i e w of the r e c o r d and the c o n t e n t i o n s of 

the p a r t i e s on a p p e a l , we have determined t h a t the t r i a l c o u r t 

d i d not e r r by f a i l i n g t o e x c l u d e c e r t a i n e v i d e n c e r e g a r d i n g 

the husband's a n t i - A m e r i c a n l e a n i n g s or s e n t i m e n t s . We have 

f u r t h e r c o n c l u d e d t h a t the e v i d e n c e s u p p o r t s the award of s o l e 

p h y s i c a l c u s t o d y of the son t o the w i f e . However, because the 

w i f e w i l l be unable t o r e a l i z e the o n e - h a l f i n t e r e s t i n the 

I r a n i a n apartments awarded t o her because the e v i d e n c e a t 

t r i a l proves t h a t the p r o p e r t y i s no l o n g e r owned by the 

husband, we r e v e r s e the p r o p e r t y d i v i s i o n so t h a t the t r i a l 

c o u r t may make adjustments t o the award t o p r o v i d e the w i f e 

the v a l u e of t h a t p o r t i o n of the m a r i t a l e s t a t e the t r i a l 

c o u r t has c o n c l u d e d she s h o u l d r e c e i v e . Because the e v i d e n c e 

does not support the c o n c l u s i o n t h a t the husband i s capable of 

e a r n i n g $5,000 per month, we a l s o r e v e r s e the t r i a l c o u r t ' s 

judgment i n s o f a r as i t computed the husband's c h i l d - s u p p o r t 

o b l i g a t i o n ; on remand, the t r i a l c o u r t i s t o determine the 

amount of income t o be imputed t o the husband based on the 

e v i d e n c e . 
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APPEAL -- AFFIRMED IN PART; REVERSED IN PART; AND 

REMANDED WITH INSTRUCTIONS. 

CROSS-APPEAL -- REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, Moore, and 

Donaldson, J J . , concur. 
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