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PITTMAN, Judge. 

T h i s a p p e a l i n v o l v e s c o n s i d e r a t i o n of c o n t i n u e d 

r e s p o n s i b i l i t i e s of p r o p e r t y owners i n a common-interest 

community f o l l o w i n g the v o l u n t a r y t e r m i n a t i o n of c e r t a i n 

r e s t r i c t i v e b u i l d i n g and use covenants p r e v i o u s l y i n f o r c e i n 

the community. 



2120267 
In 2000, B i l l y E. P i p k i n and Sandra T. P i p k i n p u r c h a s e d 

from T i l l m a n B u i l d e r s , I n c . , a p a r c e l of p r o p e r t y l o c a t e d i n 

a u n i t of the F a i r f i e l d P l a c e s u b d i v i s i o n i n B a l d w i n C o u n t y ; 

the p a r c e l i s i d e n t i f i e d i n the deed of conveyance as " L o t 2, 

F a i r f i e l d P l a c e S u b d i v i s i o n , U n i t 1." The P i p k i n s ' deed 

r e c i t e s t h a t the conveyance i s " s u b j e c t t o the p r o v i s i o n s 

h e r e i n a f t e r c o n t a i n e d " i n the deed and, a f t e r d e s c r i b i n g the 

p r o p e r t y , s t a t e s t h a t the conveyance i s 

"SUBJECT TO, HOWEVER: 
II 

" R e s t r i c t i v e covenants as r e c o r d e d i n 
M i s c e l l a n e o u s Book 92, page 812, and 
M i s c e l l a n e o u s Book 93, page 365, and 
M i s c e l l a n e o u s Book 100, page 1974, B a l d w i n 
County, Alabama Probate Records. 

"Terms, c o n d i t i o n s , o b l i g a t i o n s and 
r e q u i r e m e n t s s e t f o r t h i n the A r t i c l e s of 
I n c o r p o r a t i o n of F a i r f i e l d P l a c e 
Homeowner's A s s o c i a t i o n , I n c . , r e c o r d e d i n 
M i s c e l l a n e o u s Book 93, page 1112, and r u l e s 
and r e g u l a t i o n s which may be promulgated 
from time t o time by s a i d A s s o c i a t i o n , 
B a l d w i n County, Alabama Probate Records." 

In l a t e 2010 and e a r l y 2011, v a r i o u s i n s t r u m e n t s were 

r e c o r d e d w i t h the B a l d w i n Probate Court i n d i c a t i n g t h a t the 

P i p k i n s , a l o n g w i t h a s u f f i c i e n t m a j o r i t y of the owners of 

p r o p e r t i e s i n U n i t 1 of F a i r f i e l d P l a c e , p u r s u a n t t o p aragraph 

26 of the " D e c l a r a t i o n of R e s t r i c t i v e Covenants" ("the 
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d e c l a r a t i o n " ) r e c o r d e d a t b o t h M i s c e l l a n e o u s Book 93, page 

365, and M i s c e l l a n e o u s Book 100, page 1974, which s t a t e s t h a t 

"these covenants may be t e r m i n a t e d or changed i n whole or i n 

p a r t " by a "vote of not l e s s than s i x t y p e r c e n t ( 6 0 % ) of the 

owners of the l o t s , " had e l e c t e d t o t e r m i n a t e the r e s t r i c t i v e 

covenants. T h e r e a f t e r , the P i p k i n s d e c l i n e d t o pay 

assessments of the F a i r f i e l d P l a c e Homeowners A s s o c i a t i o n , 

I n c . ("the HOA"), t a k i n g the p o s i t i o n t h a t the t e r m i n a t i o n of 

the e f f e c t i v e n e s s of the r e s t r i c t i v e covenants as t o U n i t 1 of 

the s u b d i v i s i o n a b r o g a t e d any r e s p o n s i b i l i t y they might have 

t o r e m i t moneys t o the HOA. The HOA then f i l e d w i t h the 

B a l d w i n Probate Court a v e r i f i e d statement i n d i c a t i n g the 

e x i s t e n c e of a l i e n a g a i n s t the P i p k i n s ' p r o p e r t y i n f a v o r of 

the HOA. 

In August 2011, the P i p k i n s i n i t i a t e d a c i v i l a c t i o n i n 

the B a l d w i n C i r c u i t C ourt ("the t r i a l c o u r t " ) s e e k i n g , among 

o t h e r t h i n g s , a d e c l a r a t i o n t h a t the HOA does not have the 

a u t h o r i t y t o impose dues or f i l e l i e n s as t o the P i p k i n s and 

t h e i r p r o p e r t y i n the s u b d i v i s i o n , as w e l l as c a n c e l l a t i o n of 

the e x i s t i n g l i e n a g a i n s t the P i p k i n s ' p r o p e r t y . The HOA 

f i l e d an answer and a s s e r t e d a c o u n t e r c l a i m i n which the HOA 

sought a d e c l a r a t i o n t h a t the P i p k i n s remained members of the 

HOA and r e s p o n s i b l e f o r assessments made by the HOA, as w e l l 
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as a money judgment i n i t s f a v o r w i t h r e s p e c t t o u n p a i d 

assessments. The p a r t i e s f i l e d o p posing summary-judgment 

motions, a f t e r which the t r i a l c o u r t d e n i e d the motion f i l e d 

by the HOA and g r a n t e d the motion f i l e d by the P i p k i n s w i t h o u t 

s p e c i f y i n g the r e l i e f t o which the P i p k i n s , as the p l a i n t i f f s , 

were e n t i t l e d . The HOA a p p e a l e d from t h a t judgment; a f t e r the 

a p p e a l had been t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o A l a . 

Code 1975, § 12-2-7(6), and the cause had been remanded t o the 

t r i a l c o u r t t o s p e c i f y the r e l i e f g r a n t e d t o the P i p k i n s , the 

t r i a l c o u r t e n t e r e d an amended judgment e x p l i c i t l y d e c l a r i n g 

t h a t the HOA does not have the a u t h o r i t y t o impose dues or 

f i l e l i e n s as t o the P i p k i n s and t h e i r p r o p e r t y i n the 

s u b d i v i s i o n and c a n c e l i n g the e x i s t i n g l i e n a g a i n s t the 

P i p k i n s ' p r o p e r t y . 

" A p p e l l a t e r e v i e w of a summary judgment i s de 
novo. A motion f o r a summary judgment i s t o be 
g r a n t e d when no genuine i s s u e of m a t e r i a l f a c t 
e x i s t s and the moving p a r t y i s e n t i t l e d t o a 
judgment as a m a t ter of law. A p a r t y moving f o r a 
summary judgment must make a prima f a c i e showing 
' t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 
f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a 
m a t t e r of l a w . ' I f the movant meets t h i s burden, 
' t h e burden then s h i f t s t o the nonmovant t o r e b u t 
the movant's prima f a c i e showing by " s u b s t a n t i a l 
e v i d e n c e . " ' ' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of 
such weight and q u a l i t y t h a t f a i r - m i n d e d persons i n 
the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y 
i n f e r the e x i s t e n c e of the f a c t sought t o be 
p r o v e d . ' " 

4 



2120267 
K o h l e r Co. v. M i l l e r , 921 So. 2d 436, 444 ( A l a . C i v . App. 

2005) ( c i t a t i o n s omitted) . Because " t h e p e r t i n e n t f a c t s 

g i v i n g r i s e t o [ t h e p a r t i e s ' ] c l a i m s i n t h i s case are 

u n d i s p u t e d , we re v i e w the t r i a l c o u r t ' s a p p l i c a t i o n of law t o 

those f a c t s t o determine whether the [ P i p k i n s ] were e n t i t l e d 

t o a judgment as a ma t t e r of law." Smith v. E u f a u l a P l a n n i n g 

Comm'n, 765 So. 2d 670, 671 ( A l a . C i v . App. 2000). 

The HOA contends t h a t the e f f o r t s by the owners, 

i n c l u d i n g the P i p k i n s , t o t e r m i n a t e the r e s t r i c t i v e covenants 

a p p l i c a b l e t o U n i t 1 of the s u b d i v i s i o n d i d not abrogate t h e i r 

d u t i e s s e t f o r t h i n the d e c l a r a t i o n t o pay the HOA f o r 

m a i n t a i n i n g the common areas of the development. The language 

r e l i e d upon by the HOA i n i t s argument appears i n an o t h e r 

p o r t i o n of paragraph 26 of the d e c l a r a t i o n than t h a t r e l i e d 

upon by the owners s e e k i n g t o t e r m i n a t e the covenants: 

" N o t w i t h s t a n d i n g a n y t h i n g t o the c o n t r a r y h e r e i n 
c o n t a i n e d , i t s h a l l be the r e s p o n s i b i l i t y of the 
[HOA] t o m a i n t a i n and r e p a i r the Common Ar e a s , and 
no amendment of t h i s D e c l a r a t i o n s h a l l remove the 
r e s p o n s i b i l i t y of the [HOA] and/or Members t h e r e o f 
t o m a i n t a i n and r e p a i r the Common Areas (as h e r e i n 
d e f i n e d ) i n accordance w i t h the req u i r e m e n t s of t h i s 
D e c l a r a t i o n and, a l s o , the re q u i r e m e n t s of any 
government a u t h o r i t y h a v i n g j u r i s d i c t i o n over the 
P r o p e r t y . Any such attempted amendment s h a l l be 
v o i d and t o no e f f e c t . " 

Had the owners sought a mere amendment of the covenants, we 

might be i n c l i n e d t o agree w i t h the HOA t h a t the f o r e g o i n g 
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language would p r e v e n t the r e s p o n s i b i l i t y of members of the 

HOA from b e i n g a b r i d g e d by c o n t r a r y language. However, as the 

P i p k i n s c o r r e c t l y note i n t h e i r b r i e f , paragraph 26 c o n f e r r e d 

upon the owners, s p e a k i n g through a s u f f i c i e n t m a j o r i t y 

t h e r e o f , not o n l y the power t o make changes t o the r e c o r d e d 

covenant documents — t h a t i s , the power of amendment — but 

a l s o the power t o t e r m i n a t e the covenants s e t f o r t h i n those 

documents, and the p l a i n language of paragraph 26 i n d i c a t e s 

t h a t we cannot p r o p e r l y impute an i n t e n t t o the d r a f t e r of the 

covenant documents t o equate the term "change" w i t h the term 

" t e r m i n a t e . " See F e d e r a l Land Bank of New Or l e a n s v. T e r r a  

Res., I n c . , 373 So. 2d 314, 320 ( A l a . 1979) ( w r i t t e n 

i n s t r u m e n t s s h o u l d be c o n s t r u e d t o g i v e e f f e c t t o a l l terms 

used t h e r e i n ) . Thus, t o the e x t e n t t h a t the HOA seeks t o r e l y 

upon the language s u b j e c t i n g the conveyance t o the P i p k i n s t o 

the terms o f the r e c o r d e d i n s t r u m e n t s s e t t i n g f o r t h 

r e s t r i c t i v e covenants a p p l i c a b l e t o the s u b d i v i s i o n , we agree 

w i t h the P i p k i n s t h a t t h a t r e l i a n c e i s m i s p l a c e d . 

The f i r m ground upon which the P i p k i n s r e s t f a l l s away, 

however, when a t t e n t i o n t u r n s t o the second i s s u e r a i s e d by 

the HOA: whether the P i p k i n s remain s u b j e c t t o the a r t i c l e s of 

i n c o r p o r a t i o n and bylaws of the HOA by v i r t u e of the language 

i n t h e i r deed e x p r e s s l y making the conveyance " s u b j e c t t o " 
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those i n s t r u m e n t s . A l t h o u g h t h e r e may be m e r i t i n the 

P i p k i n s ' argument t h a t , as t o any c o n f l i c t between covenant 

documents and the a r t i c l e s of i n c o r p o r a t i o n r e g a r d i n g 

membership, the p r o v i s i o n s o f the covenant documents w i l l 

c o n t r o l , see H i g h l a n d Oaks E s t a t e s Homeowners Ass'n v. E s t a p a , 

No. 2010 CA 0146 (La. Ct. App. 2010) (not p u b l i s h e d i n So. 

3d), we note t h a t the P i p k i n s themselves have, v i a c o l l e c t i v e 

a c t i o n w i t h o t h e r s i m i l a r l y s i t u a t e d landowners, t e r m i n a t e d 

the e f f e c t o f the covenant documents. However, n e i t h e r 

H i g h l a n d Oaks nor any o t h e r caselaw of which we have been made 

aware speaks t o the s i t u a t i o n i n which a landowner has taken 

t i t l e v i a a deed t o h i s or her p a r c e l " s u b j e c t t o " not o n l y a 

s e t of covenant documents, but a l s o the a r t i c l e s o f 

i n c o r p o r a t i o n and bylaws of an a s s o c i a t i o n such as the HOA i n 

t h i s case. J u s t as we gave e f f e c t t o a l l terms of the 

covenant documents i n d e c i d i n g the HOA's f i r s t i s s u e , we must 

g i v e e f f e c t t o a l l terms of the P i p k i n s ' deed inasmuch as they 

are s u s c e p t i b l e , under Alabama law, t o b e i n g e n f o r c e d . 

With r e s p e c t t o t h a t m a t t e r , the P i p k i n s c i t e Bon  

Ave n t u r e , L.L.C. v. C r a i g Dyas L.L.C., 3 So. 3d 859 ( A l a . 

2008), as a u t h o r i t y f o r the p r o p o s i t i o n t h a t a deed making a 

conveyance " s u b j e c t t o " a nother r e c o r d e d document i s ambiguous 

as a matter of law. In Bon Av e n t u r e , a landowner took t i t l e 
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t o i t s p a r c e l i n a p a r t i c u l a r u n i t of a s u b d i v i s i o n v i a a deed 

s t a t i n g t h a t the conveyance of the p a r c e l was " s u b j e c t t o " 

r e s t r i c t i v e covenants c o n t a i n e d i n a r e c o r d e d i n s t r u m e n t ; 

however, the i n s t r u m e n t e x p r e s s l y s t a t e d t h a t the covenants 

d i d not a p p l y t o "any p o r t i o n " of the u n i t i n which the p a r c e l  

was l o c a t e d . 3 So. 3d a t 861. In r e v e r s i n g a judgment 

a g a i n s t the g r a n t e e , who had sought t o a v o i d the e f f e c t of the 

covenant document, our supreme c o u r t noted the p a t e n t 

a m b i g u i t y of s u b j e c t i n g a p a r c e l i n a u n i t t o r e s t r i c t i o n s 

c o n t a i n e d i n a document t h a t e x c l u d e d i t s a p p l i c a b i l i t y t o 

t h a t u n i t . 3 So. 3d a t 865. However, as the P i p k i n s argue, 

t h a t c o u r t a l s o appeared t o a s s a i l the d r a f t e r ' s use of the 

term " s u b j e c t t o " i n the deed, p o s i t i n g t h a t because the deed 

had s t a t e d " o n l y t h a t the a c t of c o n v e y i n g the p r o p e r t y [was] 

' s u b j e c t t o ' the r e s t r i c t i v e c ovenants," the deed was " s i m p l y 

not c l e a r w i t h r e g a r d t o whether the r e s t r i c t i v e covenants, 

which by t h e i r terms [were] not a p p l i c a b l e t o the p r o p e r t y 

conveyed t o Bon A v e n t u r e , were t o become a new encumbrance on 

the p r o p e r t y by o p e r a t i o n of the deed." 3 So. 3d a t 864. 

We q u e s t i o n whether Bon A venture t r u l y r e q u i r e s a g r a n t o r 

of r e a l p r o p e r t y i n a s u b d i v i s i o n s e e k i n g t o p l a c e c o n d i t i o n s 

upon the g r a n t e e ' s r e c e i p t o f t h a t p r o p e r t y t o e x p r e s s l y 

i n c o r p o r a t e a document by r e f e r e n c e , e s p e c i a l l y g i v e n t h a t Bon 
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Aventure d i d not o v e r r u l e , or even c r i t i c i z e , Turner v.  

C l u t t s , 565 So. 2d 92 ( A l a . 1990), i n which our supreme c o u r t 

h e l d t h a t the r e c o r d a t i o n o f a document so as t o g i v e 

c o n s t r u c t i v e knowledge of a r e s t r i c t i o n l i m i t i n g the use o f 

c e r t a i n i d e n t i f i e d s u b d i v i s i o n l o t s " f o r s i n g l e f a m i l y 

d w e l l i n g s " bound subsequent g r a n t e e s ' use t h e r e o f , even when 

the deeds i n a g r a n t e e ' s c h a i n of t i t l e d i d not " s t a t e [ ] t h a t 

the l o t s were conveyed s u b j e c t t o the r e c o r d e d r e s t r i c t i o n s . " 

565 So. 2d a t 93 and n.1. A l t h o u g h t h e r e might be room t o 

debate the c l a r i t y and e n f o r c e a b i l i t y of a p r o v i s i o n i n a deed 

making a conveyance " s u b j e c t t o " a document t h a t , by i t s 

terms, s h o u l d not a p p l y t o the p r o p e r t y conveyed, we cannot 

conclude t h a t the P i p k i n s ' deed c o n v e y i n g t h e i r p r o p e r t y i s 

ambiguous i n s t a t i n g t h a t i t was " s u b j e c t t o " the a r t i c l e s of 

i n c o r p o r a t i o n and bylaws of the HOA f o r the s u b d i v i s i o n as a 

whole. 1 

1We are not l o n g d e t a i n e d by the P i p k i n s ' c o n t e n t i o n t h a t 
the a r t i c l e s o f i n c o r p o r a t i o n do not r e f l e c t t h e i r 
a p p l i c a b i l i t y t o the P i p k i n s ' l o t i n U n i t 1. The a r t i c l e s 
s t a t e t h a t the purpose o f the HOA i s " [ t ] o e x e r c i s e i t s powers 
and f u n c t i o n s on t h a t c e r t a i n r e a l p r o p e r t y ... p a r t i c u l a r l y 
d e s c r i b e d as ... FAIRFIELD PLACE, UNIT I I ... and such o t h e r  
p r o p e r t y as may a p p r o p r i a t e l y be p l a c e d under the j u r i s d i c t i o n 
of [the HOA]; such as but not l i m i t e d t o , U n i t I . " In o t h e r 
words, the a r t i c l e s s p e c i f i c a l l y i d e n t i f y U n i t I as b e i n g 
w i t h i n the scope of p r o p e r t y upon which the HOA w i l l o p e r a t e . 
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The a r t i c l e s of i n c o r p o r a t i o n of the HOA, the terms of 

which the P i p k i n s ' t i t l e i s , by deed, " s u b j e c t t o , " p r o v i d e 

t h a t membership i n the HOA " s h a l l be e s t a b l i s h e d by the 

r e c o r d a t i o n i n the B a l d w i n County, Alabama, Probate Court 

Records of a deed of conveyance t r a n s f e r r i n g r e c o r d t i t l e t o 

a L o t w i t h i n the P r o p e r t y , " such as the P i p k i n s ' p a r c e l ; 

moreover, the a r t i c l e s s t a t e t h a t "Membership s h a l l be 

a p purtenant t o and may not be s e p a r a t e d from ownership of any 

L o t w i t h i n the P r o p e r t y which i s s u b j e c t t o these A r t i c l e s of 

I n c o r p o r a t i o n " and t h a t membership t e r m i n a t e s o n l y "when any 

Member s h a l l cease t o be the Owner of r e c o r d of a L o t w i t h i n 

the P r o p e r t y . " F u r t h e r , the a r t i c l e s a l s o p r o v i d e t h a t "each 

Member f o r each L o t owned w i t h i n the P r o p e r t y s h a l l pay a 

p o r t i o n o f the t o t a l amount n e c e s s a r y f o r " the purposes of the 

HOA and t h a t t h a t amount " s h a l l be a s s e s s e d by the [HOA] ... 

a t the b e g i n n i n g of each annual assessment p e r i o d as such 

p e r i o d i s d e t e r m i n e d by the Board of D i r e c t o r s " of the HOA; 

f a i l u r e t o make a r e q u i r e d payment w i t h i n 30 days w i l l 

c o n s t i t u t e a d e f a u l t and w i l l make the assessment "a l i e n 

a g a i n s t each L o t w i t h i n the P r o p e r t y owned by the d e f a u l t i n g 

member." F i n a l l y , the a r t i c l e s e x p r e s s l y s t a t e t h a t "the 

A r t i c l e s , the purposes and powers of the A s s o c i a t i o n and the 

a u t h o r i t y t o e s t a b l i s h l i e n s a g a i n s t the p r o p e r t y h e r e i n 
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d e s c r i b e d " w i l l " c o n s t i t u t e covenants i n t e n d e d t o run w i t h the 

t i t l e t o the h e r e i n d e s c r i b e d P r o p e r t y and the same s h a l l be 

b i n d i n g upon the p a r t i e s h e r e t o and upon t h e i r r e s p e c t i v e 

h e i r s , g r a n t e e s , s u c c e s s o r s and a s s i g n s h o l d i n g t i t l e t o any 

p o r t i o n of the P r o p e r t y . " 

We cannot conclude t h a t the f o r e g o i n g language i s 

s u s c e p t i b l e t o any r e a d i n g o t h e r than t h a t the a r t i c l e s of 

i n c o r p o r a t i o n o f the HOA were i n t e n d e d t o amount t o a s e p a r a t e 

and d i s t i n c t s e t of covenant p r o v i s i o n s t h a t were i n t e n d e d t o 

b i n d U n i t 1 landowners such as the P i p k i n s and t h a t were 

i n t e n d e d t o run w i t h the l a n d . The f a c t t h a t the P i p k i n s 

might b e n e f i t t o a l e s s e r d e g r e e 2 than o t h e r s u b d i v i s i o n 

landowners from membership i n the HOA or from assessments 

p a y a b l e t o the HOA does not c o n s t i t u t e a v a l i d b a s i s f o r 

c o n c l u d i n g t h a t the deed and covenant p r o v i s i o n s we have 

c o n s i d e r e d s h o u l d not a p p l y t o them. The t r i a l c o u r t , 

2We note t h a t the HOA's p r e s i d e n t t e s t i f i e d v i a a f f i d a v i t 
t h a t a l a k e j u s t west of U n i t 1 a c t s as "a r e t e n t i o n pond f o r 
the s u b d i v i s i o n and c a p t u r e s storm water r u n o f f from and f o r 
the b e n e f i t of the s u b d i v i s i o n , i n c l u d i n g l o t s from U n i t 1"; 
t h a t "[a] s i g n i f i c a n t p o r t i o n of the dues c o l l e c t e d from ... 
members [of the HOA] are used t o keep up and m a i n t a i n the 
l a k e " f o r purposes such as f i s h i n g ; t h a t the HOA m a i n t a i n s two 
v a c a n t l o t s i n the s u b d i v i s i o n f o r a l l s u b d i v i s i o n r e s i d e n t s 
as a park and p l a y g r o u n d ; t h a t the HOA m a i n t a i n s i n s u r a n c e 
coverage as t o those two l o t s ; and t h a t the HOA m a i n t a i n s 
t h r e e "entrance s t a t e m e n t s " i n the s u b d i v i s i o n t h a t 
p u r p o r t e d l y b e n e f i t the v a l u e of a l l l o t s i n the s u b d i v i s i o n . 
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t h e r e f o r e , e r r e d i n c o n c l u d i n g t h a t the P i p k i n s were e n t i t l e d 

t o a judgment as a ma t t e r o f law s o l e l y because o f the 

t e r m i n a t i o n o f r e c o r d e d r e s t r i c t i v e covenants o t h e r w i s e 

s p e c i f i e d i n t h e i r deed. 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

conclude t h a t the summary judgment i n f a v o r of the P i p k i n s i s 

due t o be r e v e r s e d . The cause i s remanded f o r the t r i a l c o u r t 

t o e n t e r a judgment i n f a v o r o f the HOA. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Moore and Donaldson, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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