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THOMAS, Judge. 

The C i t y of P r a t t v i l l e ("the C i t y " ) a p peals from a 

judgment of the Autauga C i r c u i t C ourt ("the c i r c u i t c o u r t " ) i n 

f a v o r of S&M Co n c r e t e , LLC ("the b u s i n e s s " ) , and Bobby Steve 

C a r t e r I I . C a r t e r i s the owner of p r o p e r t y l o c a t e d w i t h i n the 
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C i t y ("the p r o p e r t y " ) ; he i s a l s o the s o l e owner of the 

b u s i n e s s . The r e c o r d i n d i c a t e s the f o l l o w i n g r e l e v a n t f a c t s 

and p r o c e d u r a l h i s t o r y . C a r t e r a p p l i e d f o r a b u i l d i n g p e r m i t 

t o b u i l d a s t r u c t u r e on the p r o p e r t y sometime i n 2006; the 

C i t y i s s u e d the p e r m i t on December 18, 2006. In January 2008, 

C a r t e r a p p l i e d t o the C i t y f o r a b u s i n e s s l i c e n s e f o r the 

b u s i n e s s and l i s t e d the p r o p e r t y as the b u s i n e s s ' s a d d r e s s . 1 

The C i t y u l t i m a t e l y d e n i e d the b u s i n e s s - l i c e n s e a p p l i c a t i o n , 

s t a t i n g t h a t the p r o p e r t y was zoned "R-3" ( s i n g l e - f a m i l y 

r e s i d e n t i a l ) . 

On January 16, 2009, C a r t e r f i l e d an a p p l i c a t i o n w i t h the 

C i t y P l a n n i n g Commission ("the p l a n n i n g commission") t o rezone 

the p r o p e r t y from "R-3" t o "B-2" ( g e n e r a l b u s i n e s s ) . A f t e r a 

p u b l i c h e a r i n g on May 21, 2009, the p l a n n i n g commission v o t e d 

t o not recommend the z o n i n g change t o the c i t y c o u n c i l . The 

c i t y c o u n c i l h e l d a p u b l i c h e a r i n g r e g a r d i n g the r e q u e s t e d 

z o n i n g change on J u l y 7, 2009, a f t e r which i t unanimously 

v o t e d t o deny the z o n i n g change. On J u l y 8, 2009, the C i t y 

1The C i t y had p r e v i o u s l y i s s u e d a b u s i n e s s l i c e n s e f o r the 
b u s i n e s s ; however, January 2008 was the f i r s t time t h a t the 
p r o p e r t y was l i s t e d on a b u s i n e s s - l i c e n s e a p p l i c a t i o n as the 
b u s i n e s s ' s a d d r e s s . 
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sent C a r t e r a l e t t e r s t a t i n g t h a t the b u s i n e s s had u n t i l J u l y 

30, 2009, t o r e l o c a t e . C a r t e r and the b u s i n e s s f i l e d an 

ap p e a l from the c i t y c o u n c i l ' s d e c i s i o n i n c i r c u i t c o u r t on 

J u l y 21, 2009. In the a p p e a l , C a r t e r and the b u s i n e s s 

r e q u e s t e d t h a t the c i r c u i t c o u r t g r a n t a temporary r e s t r a i n i n g 

o r d e r ("TRO") and a p r e l i m i n a r y i n j u n c t i o n , p u r s u a n t t o Rule 

65, A l a . R. C i v . P., and they sought permanent i n j u n c t i v e 

r e l i e f . The c i r c u i t c o u r t i s s u e d a TRO on J u l y 21, 2009. 

A f t e r a h e a r i n g , the c i r c u i t c o u r t i s s u e d a p r e l i m i n a r y 

i n j u n c t i o n on J u l y 28, 2009, o r d e r i n g the C i t y t o i s s u e a 

b u s i n e s s l i c e n s e f o r the b u s i n e s s and t o a l l o w the b u s i n e s s t o 

c o n t i n u e t o op e r a t e on the p r o p e r t y . 

A f t e r f i l i n g the a p p e a l i n the c i r c u i t c o u r t , C a r t e r 

s u b m i t t e d a v a r i a n c e r e q u e s t t o the P r a t t v i l l e B oard of Z o n i n g 

Adjustment ("the BZA"). A f t e r a h e a r i n g , the BZA d e n i e d the 

v a r i a n c e r e q u e s t on September 8, 2009. On September 25, 2009, 

C a r t e r and the b u s i n e s s amended the a p p e a l i n the c i r c u i t 

c o u r t t o i n c l u d e an a p p e a l from the d e n i a l of the v a r i a n c e 

r e q u e s t and t o seek d e c l a r a t o r y r e l i e f p u r s u a n t t o § 6-6-220 

e t seq., A l a . Code 1975. C a r t e r and the b u s i n e s s f i l e d a 

motion f o r a d e f a u l t judgment as t o the r e q u e s t e d d e c l a r a t o r y 
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r e l i e f on October 23, 2009; the C i t y responded t o the amended 

ap p e a l on October 29, 2009. The motion f o r a d e f a u l t judgment 

was d e n i e d on November 3, 2009. 

A f t e r a l e n g t h y p e r i o d of d i s c o v e r y , the C i t y f i l e d a 

motion f o r a summary judgment on June 3, 2011. C a r t e r and the 

b u s i n e s s f i l e d a motion t o s t r i k e the C i t y ' s motion f o r a 

summary judgment on June 8, 2011, a l l e g i n g t h a t the motion f o r 

a summary judgment was u n t i m e l y p u r s u a n t t o Rule 5 6 ( c ) ( 2 ) , 

A l a . R. C i v . P., and the c i r c u i t c o u r t ' s s c h e d u l i n g o r d e r . 

The f i r s t day of t r i a l was h e l d on June 14, 2011, a t which the 

c i r c u i t c o u r t h e a r d e v i d e n c e ore te n u s . The c i r c u i t c o u r t 

g r a n t e d C a r t e r and the b u s i n e s s ' s motion t o s t r i k e and d e n i e d 

the C i t y ' s motion f o r a summary judgment by e n t r y d i r e c t l y 

i n t o the S t a t e J u d i c i a l I n f o r m a t i o n System ("SJIS") on June 

14, 2011. Testimony was not completed on June 14, 2011; 

t h e r e f o r e , the case was next c a l l e d on January 25, 2012. The 

C i t y f i l e d a motion f o r a " d i r e c t e d v e r d i c t " 2 on t h a t same 

2 A l t h o u g h the C i t y moved f o r a " d i r e c t e d v e r d i c t , " we 
r e c o g n i z e t h a t t h a t motion i s p r o p e r l y c h a r a c t e r i z e d as a 
motion f o r a judgment on p a r t i a l f i n d i n g s p u r s u a n t t o Rule 
5 2 ( c ) , A l a . R. C i v . P. See Lawson v. H a r r i s C u l i n a r y E n t e r s . ,  
LLC, 83 So. 3d 483, 490 n.7 ( A l a . 2011). 
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day. 3 The l a s t day of t r i a l was h e l d on May 1, 2012; the 

r e c o r d i n d i c a t e s t h a t the c i r c u i t c o u r t a l s o d e n i e d the motion 

f o r a " d i r e c t e d v e r d i c t " on May 1, 2012. 

The c i r c u i t c o u r t e n t e r e d a f i n a l judgment i n f a v o r of 

C a r t e r and the b u s i n e s s on J u l y 27, 2012. In i t s judgment, 

the c i r c u i t c o u r t j u d i c i a l l y rezoned the p r o p e r t y "B-2" and 

g r a n t e d the r e q u e s t e d i n j u n c t i v e and d e c l a r a t o r y r e l i e f . The 

C i t y f i l e d a motion t o a l t e r , amend, or v a c a t e the judgment on 

August 27, 2012; C a r t e r and the b u s i n e s s responded on November 

7, 2012. The c i r c u i t c o u r t d e n i e d the motion t o a l t e r , amend, 

or v a c a t e on November 13, 2012. The C i t y f i l e d a t i m e l y 

a p p e a l w i t h our supreme c o u r t on December 17, 2012; the appea l 

was then t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), 

A l a . Code 1975. 

In i t s b r i e f on a p p e a l , the C i t y r a i s e s s e v e r a l i s s u e s 

t h a t may be summarized as whether the c i r c u i t c o u r t e r r e d i n 

g r a n t i n g the r e q u e s t e d r e l i e f because, i t says, C a r t e r and the 

b u s i n e s s f a i l e d t o prove t h a t the C i t y a c t e d i n an a r b i t r a r y 

and c a p r i c i o u s manner i n denying the r e q u e s t t o change the 

3The r e c o r d i n d i c a t e s t h a t the case was i m m e d i a t e l y r e s e t 
f o r May 1, 2012, due t o " t e c h n i c a l d i f f i c u l t i e s . " 
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z o n i n g c l a s s i f i c a t i o n of the p r o p e r t y . The C i t y a l s o argues 

t h a t the c i r c u i t c o u r t d i d not have j u r i s d i c t i o n over the 

ap p e a l from the BZA's d e c i s i o n because t h a t a p p e a l had been 

u n t i m e l y f i l e d . 

Because the c i r c u i t c o u r t heard e v i d e n c e ore te n u s , "'a 

presumption of c o r r e c t n e s s e x i s t s as t o the c o u r t ' s 

c o n c l u s i o n s on i s s u e s of f a c t ; i t s d e t e r m i n a t i o n w i l l not be 

d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g 

e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t the g r e a t weight of 

the e v i d e n c e . ' " P o l l a r d v. Unus Props., LLC, 902 So. 2d 18, 23 

( A l a . 2 0 0 4 ) ( q u o t i n g American Petroleum E q u i p . & C o n s t r . , I n c .  

v. Fancher, 708 So. 2d 129, 132 ( A l a . 1997)). However, 

"'[w]hen the t r i a l c o u r t i m p r o p e r l y a p p l i e s the law t o the 

f a c t s , no presumption of c o r r e c t n e s s e x i s t s as t o the c o u r t ' s 

judgment. In a d d i t i o n , the ore tenus p r e s u m p t i o n of 

c o r r e c t n e s s has no a p p l i c a t i o n t o a t r i a l c o u r t ' s c o n c l u s i o n s 

on q u e s t i o n s of law.'" I d . 

Both p a r t i e s argue t h a t the c i r c u i t c o u r t ' s r e v i e w of the 

C i t y ' s d e n i a l of the r e q u e s t t o change the z o n i n g 

c l a s s i f i c a t i o n of the p r o p e r t y i s governed by the f a i r l y 

d e b a t a b l e s t a n d a r d . Our supreme c o u r t has s t a t e d : 
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"'When a m u n i c i p a l body a c t s e i t h e r t o 
adopt or t o amend a z o n i n g o r d i n a n c e , i t 
a c t s i n a l e g i s l a t i v e c a p a c i t y and the 
scope of j u d i c i a l r e v i e w of such a c t i o n i s 
q u i t e r e s t r i c t e d . The r e s t r i c t e d r o l e i n 
r e v i e w i n g the v a l i d i t y of a z o n i n g 
o r d i n a n c e or r e g u l a t i o n has been s t a t e d as 
f o l l o w s : 

"'"Zoning i s a l e g i s l a t i v e 
m a t t e r , and, as a g e n e r a l 
p r o p o s i t i o n , the e x e r c i s e of the 
z o n i n g power s h o u l d not be 
s u b j e c t e d t o j u d i c i a l 
i n t e r f e r e n c e u n l e s s c l e a r l y 
n e c e s s a r y . In e n a c t i n g or 
amending z o n i n g l e g i s l a t i o n , the 
l o c a l a u t h o r i t i e s are v e s t e d w i t h 
b r o a d d i s c r e t i o n , and, i n cases 
where the v a l i d i t y of a z o n i n g 
o r d i n a n c e i s f a i r l y d e b a t a b l e , 
the c o u r t cannot s u b s t i t u t e i t s 
judgment f o r t h a t of the 
l e g i s l a t i v e a u t h o r i t y . I f t h e r e 
i s a r a t i o n a l and j u s t i f i a b l e 
b a s i s f o r the enactment and i t 
does not v i o l a t e any s t a t e 
s t a t u t e o r p o s i t i v e 
c o n s t i t u t i o n a l g uaranty, the 
wisdom of the z o n i n g r e g u l a t i o n 
i s a m a t t e r e x c l u s i v e l y f o r 
l e g i s l a t i v e d e t e r m i n a t i o n . 

" ' " I n accordance w i t h these 
p r i n c i p l e s , i t has been s t a t e d 
t h a t the c o u r t s s h o u l d not 
i n t e r f e r e w i t h the e x e r c i s e of 
the z o n i n g power and h o l d a 
z o n i n g enactment i n v a l i d , u n l e s s 
the enactment, i n whole or i n 
r e l a t i o n t o any p a r t i c u l a r 
p r o p e r t y , i s shown t o be c l e a r l y 
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a r b i t r a r y , c a p r i c i o u s , o r 
u n r e a s o n a b l e , h a v i n g no 
s u b s t a n t i a l r e l a t i o n t o the 
p u b l i c h e a l t h , s a f e t y , or 
w e l f a r e , or ... p l a i n l y c o n t r a r y 
t o the z o n i n g l a w s . " ' 

"[Homewood C i t i z e n s Ass'n. v. C i t y of Homewood, 548 
So. 2d [142,] 143 [ ( A l a . 1989)] ( q u o t i n g 82 Am. J u r . 
2d Zoning and P l a n n i n g § 338 (1976) ( c i t a t i o n s 
o m i t t e d ) ) . " 

P o l l a r d , 902 So. 2d a t 24 ( f o o t n o t e o m i t t e d ) . Moreover, "the 

Court i n Homewood C i t i z e n s A s s o c i a t i o n f u r t h e r s t a t e d : The 

burden i s upon the p a r t y s e e k i n g r e l i e f from an o r d i n a n c e t o 

show t h a t the o r d i n a n c e was not a f a i r l y d e b a t a b l e i s s u e 

b e f o r e the m u n i c i p a l g o v e r n i n g body.' 548 So. 2d a t 144." I d . 

at 25 n.9. 

The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s i n i t s 

f i n a l judgment: 

"1. That the Appeal i s ac c e p t e d , j u r i s d i c t i o n 
assumed. 

"2. That the [ C i t y ] was improper i n f a i l i n g t o 
change the r e q u e s t e d z o n i n g t o B-2 of the P r a t t v i l l e 
Zoning Ordinance. 

"3. That the [ C i t y ] had i m p r o p e r l y changed the 
z o n i n g and was c o m p l e t e l y unable t o p r e s e n t 
t e s t i m o n y t h a t the s u b j e c t p r o p e r t y was not B-2, as 
the [ C i t y ] c o u l d not a d v i s e t h i s Court as t o the 
z o n i n g a s s i g n e d as t h i s a rea was o r i g i n a l l y 
a n n ex[ed], or the h i s t o r y of the changes i n the 
a r e a . 
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"4. That the p r e d e c e s s o r i n t i t l e t o [ C a r t e r ] , 
m a i n t a i n e d the p r o p e r t y as a b u s i n e s s l o c a t i o n , w i t h 
a g r a v e l p i t and f u r t h e r u t i l i z e d the same w i t h a 
mo b i l e home l o c a t e d t h e r e o n . " 

We f i r s t address the c i r c u i t c o u r t ' s f i n d i n g t h a t 

C a r t e r ' s p r e d e c e s s o r i n t i t l e had used the p r o p e r t y a t one 

time as a b u s i n e s s l o c a t i o n , which c o u l d i n d i c a t e t h a t C a r t e r 

had the r i g h t t o c o n t i n u e the nonconforming use of the 

p r o p e r t y . The d e f i n i t i o n s s e c t i o n of the C i t y ' s z o n i n g 

o r d i n a n c e d e f i n e s a nonconforming use as "[a] use of any 

s t r u c t u r e or l a n d which, though o r i g i n a l l y l a w f u l , does not 

conform w i t h the p r o v i s i o n s of t h i s o r d i n a n c e or any 

subsequent amendments t h e r e t o f o r the d i s t r i c t i n which i t i s 

l o c a t e d . " S e c t i o n 4 of the C i t y ' s z o n i n g o r d i n a n c e , i n 

p e r t i n e n t p a r t , f u r t h e r e x p l a i n s : 

"(B) Any use or s t r u c t u r e e x i s t i n g a t the time of 
enactment or of subsequent amendment t o t h i s 
o r d i n a n c e , but not i n c o n f o r m i t y w i t h i t s 
p r o v i s i o n s , may be c o n t i n u e d w i t h the f o l l o w i n g 
l i m i t a t i o n s : Any use or s t r u c t u r e which does not 
conform t o the p r o v i s i o n s of t h i s o r d i n a n c e , except 
w i t h the w r i t t e n a p p r o v a l of the Board of Zoning 
Adjustment, s h a l l not be: 
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"(a) Chained [ s i c ] t o another nonconforming 
u s e . [ 4 ] 

"(b) R e - e s t a b l i s h e d a f t e r d i s c o n t i n u e [ s i c ] 
f o r one (1) y e a r . 

"(c) R e b u i l t a f t e r f i r e or storm l o s s , 
e x c e e d i n g i t s v a l u e , above f o u n d a t i o n , a t 
the time of l o s s . " 

A c c o r d i n g t o C a r t e r , h i s f a t h e r used the p r o p e r t y as a 

g r a v e l p i t or a d i r t p i t ( h e r e i n a f t e r r e f e r r e d t o as "the 

g r a v e l p i t " ) from sometime i n the e a r l y 1980s u n t i l sometime 

i n 1993 or 1994; 5 t e s t i m o n y a t the t r i a l r e v e a l e d t h a t 

C a r t e r ' s mother was awarded the p r o p e r t y when she and C a r t e r ' s 

f a t h e r d i v o r c e d i n 1993. In Mousseau v. C i t y of Daphne Board 

of Zoning Adjustments, 6 So. 3d 544, 550 ( A l a . C i v . App. 

2008), t h i s c o u r t , q u o t i n g 8A Eugene M c Q u i l l i n , The Law of 

M u n i c i p a l C o r p o r a t i o n s § 25.188.50 a t 67-69 (3d ed. r e v . 

2003), s t a t e d : 

4We note t h a t comparable z o n i n g o r d i n a n c e s of o t h e r 
m u n i c i p a l i t i e s l o c a t e d i n Alabama p r o v i d e t h a t a nonconforming 
use may not be "changed t o another nonconforming use." 
(Emphasis added.) 

5We f i n d no e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t a 
b u s i n e s s l i c e n s e was ever i s s u e d f o r a b u s i n e s s l o c a t e d on the 
p r o p e r t y . However, the C i t y does not appear t o d i s p u t e t h a t 
the p r o p e r t y was used as a commercial g r a v e l p i t b e f o r e 1987, 
when the C i t y ' s z o n i n g o r d i n a n c e was e n a c t e d . 
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"'A nonconforming use w i l l not be r e c o g n i z e d i n 
the absence of s u f f i c i e n t competent e v i d e n c e t o 
prove i t was l a w f u l l y i n e x i s t e n c e a t the time the 
o r d i n a n c e was e n a c t e d and t h a t i t has c o n t i n u e d i n  
e x i s t e n c e . The burden of p r o o f i s upon the p a r t y 
a s s e r t i n g a r i g h t t o a nonconforming use t o 
e s t a b l i s h the l a w f u l and c o n t i n u e d e x i s t e n c e of the 
use a t the date of the enactment of z o n i n g laws 
p e r t a i n i n g t o i t . ' " 

(Emphasis added.) 

A l t h o u g h he was not ab u n d a n t l y c l e a r as t o the d a t e s , 

C a r t e r t e s t i f i e d t h a t he r e s i d e d i n a manufactured home 

l o c a t e d on the p r o p e r t y between 1994 and 2000. C a r t e r s t a t e d 

t h a t , d u r i n g the time he r e s i d e d on the p r o p e r t y , i t was s t i l l 

b e i n g used as a g r a v e l p i t ; however, he c o u l d not remember 

anyone removing d i r t or g r a v e l from the p r o p e r t y d u r i n g t h a t 

p e r i o d . At t r i a l , the C i t y r e p e a t e d l y asked C a r t e r t o 

approximate the year i n which the p r o p e r t y ceased t o be used 

as a commercial g r a v e l p i t . C a r t e r would not d i r e c t l y answer 

the C i t y ' s q u e s t i o n , i n s t e a d r e s p o n d i n g t h a t he " d i d n ' t know" 

or " [ c o u l d n ' t ] answer t h a t " or t h a t " i t was a l o n g time ago." 

For example, i n response t o the C i t y ' s i n q u i r y as t o whether 

the p r o p e r t y "[w]as ... c o m m e r c i a l l y b e i n g used as a d i r t p i t " 

w h i l e C a r t e r was l i v i n g on the p r o p e r t y , C a r t e r s t a t e d : " I 

can't — I wasn't t h e r e e v e r y day, so I don't know. I mean, I 
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d i d n ' t s i t out t h e r e by the road w i t h , a c h a i r and watch f o r 

t r u c k s coming i n and o u t . " The c i r c u i t c o u r t s t a t e d t h a t , 

based on i t s h a v i n g p r e s i d e d over C a r t e r ' s p a r e n t s ' d i v o r c e i n 

1993, i t was " r e l a t i v e l y sure Mrs. C a r t e r d i d n ' t l e t Mr. 

C a r t e r come use the [ g r a v e l ] p i t a f t e r the d i v o r c e . " 

C a r t e r ' s t e s t i m o n y i s not s u f f i c i e n t e v i d e n c e t o s u p p o r t 

the c o n c l u s i o n t h a t the p r o p e r t y c o n t i n u e d t o be used as a 

g r a v e l p i t w h i l e he r e s i d e d on the p r o p e r t y . I n s t e a d , we 

conclude t h a t C a r t e r f a i l e d t o prove t h a t the nonconforming 

use of the p r o p e r t y , which was e s t a b l i s h e d b e f o r e the z o n i n g 

o r d i n a n c e was e n a c t e d i n 1987, had c o n t i n u e d a f t e r h i s mother 

became the owner of the p r o p e r t y i n 1993. Thus, because t h e r e 

i s no e v i d e n c e i n d i c a t i n g t h a t the nonconforming use c o n t i n u e d 

a f t e r 1993, we conclude t h a t the nonconforming use of the 

p r o p e r t y had been d i s c o n t i n u e d f o r a t l e a s t one y e a r , and, 

t h e r e f o r e , no nonconforming use c o u l d be e s t a b l i s h e d on the 

p r o p e r t y w i t h o u t f i r s t s e e k i n g a v a r i a n c e from the BZA. 

We f u r t h e r conclude t h a t the r e c o r d c o n t a i n s c r e d i b l e 

e v i d e n c e i n d i c a t i n g t h a t the C i t y d i d not a c t i n an a r b i t r a r y 

and c a p r i c i o u s manner by d e n ying C a r t e r ' s r e q u e s t t o change 

the z o n i n g c l a s s i f i c a t i o n of the p r o p e r t y . C a r t e r p u r c h a s e d 

12 
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the p r o p e r t y from h i s mother on November 6, 2006; he a p p l i e d 

f o r the b u i l d i n g p e r m i t on December 8, 2006. As r e q u i r e d by 

the C i t y , C a r t e r s u b m i t t e d a b u i l d i n g p l a n , which was l a b e l e d 

" o f f i c e l a y o u t , " w i t h the b u i l d i n g - p e r m i t a p p l i c a t i o n . C a r t e r 

and the b u s i n e s s seem t o argue t h a t , because the C i t y g r a n t e d 

the b u i l d i n g p e r m i t , the C i t y was on n o t i c e o f , and 

c o n s e q u e n t l y approved, the use of the p r o p e r t y f o r s o l e l y 

commercial p u r p o s e s . 6 We d i s a g r e e t h a t a c i t y employee's 

a p p r o v a l of the b u i l d i n g p l a n i n any way c u l m i n a t e d i n the 

C i t y ' s a p p r o v a l of the use of the p r o p e r t y i n a manner 

i n c o n s i s t e n t w i t h the z o n i n g o r d i n a n c e . T h i s i s f u r t h e r 

6We note t h a t t h i s argument i s , i n e f f e c t , an e q u i t a b l e -
e s t o p p e l argument. However, 

"[ o u r supreme c ] o u r t has h e l d t h a t ' [ t ] h e d o c t r i n e 
of e q u i t a b l e e s t o p p e l , as a g e n e r a l r u l e , i s not 
a p p l i c a b l e t o the s t a t e , t o m u n i c i p a l s u b d i v i s i o n s , 
or t o s t a t e - c r e a t e d a g e n c i e s , ' because ' " [ p ] e r s o n s 
d e a l i n g w i t h a g e n c i e s of government are presumed t o 
know the l e g a l l i m i t a t i o n s upon t h e i r power and 
cannot p l e a d e s t o p p e l on the t h e o r y t h a t they have 
been m i s l e d as t o the e x t e n t of t h a t power."' Marsh  
v. Birmingham Board of E d u c a t i o n , 349 So. 2d 34, 36 
( A l a . 1977), q u o t i n g C i t y of Birmingham v. Lee, 254 
A l a . 237, 247, 48 So. 2d 47, 55-56 (1950)." 

Ex p a r t e C i t y of J a c k s o n v i l l e , 693 So. 2d 465, 467 ( A l a . 
1996) . 
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s u b s t a n t i a t e d by the f a c t t h a t the C i t y , which had i n p r e v i o u s 

years i s s u e d a b u s i n e s s l i c e n s e f o r the b u s i n e s s , d e n i e d 

C a r t e r ' s a p p l i c a t i o n f o r a b u s i n e s s l i c e n s e a f t e r i t was 

n o t i f i e d t h a t the b u s i n e s s had been r e l o c a t e d t o the p r o p e r t y . 

In F o r t Morgan C i v i c A s s o c i a t i o n , I n c . v. B a l d w i n County  

Commission, 890 So. 2d 139, 145 ( A l a . C i v . App. 2003), t h i s 

c o u r t s t a t e d : 

"The s t a n d a r d of r e v i e w i n r e z o n i n g cases i s 
'whether the r e c l a s s i f i c a t i o n i s sound and f a i r . I f 
i t i s f a i r l y d e b a t a b l e as t o whether the 
r e c l a s s i f i c a t i o n i s sound and f a i r , the Court w i l l 
not s u b s t i t u t e i t s judgment f o r t h a t of the [ l o c a l 
government].' [ C i t y of T u s c a l o o s a v. Bryan, 505 So. 
2d 330, 337 ( A l a . 1 9 8 7 ) ] . The ' f a i r l y d e b a t a b l e ' 
r u l e was d i s c u s s e d i n American P e t r o l e u m Equipment  
& C o n s t r u c t i o n , I n c . v. Fancher, 708 So. 2d 129 
( A l a . 1997). Our supreme c o u r t determined t h a t 
' " ' [ i ] f the a p p l i c a t i o n of a z o n i n g c l a s s i f i c a t i o n 
t o a s p e c i f i c p a r c e l of p r o p e r t y i s r e a s o n a b l y 
s u b j e c t t o disagreement, t h a t i s , i f i t s a p p l i c a t i o n 
i s f a i r l y d e b a t a b l e , then the a p p l i c a t i o n of the 
o r d i n a n c e by the z o n i n g a u t h o r i t y s h o u l d not be 
d i s t u r b e d by the c o u r t s . ' " ' 708 So. 2d a t 131 
( q u o t i n g B y r d Cos. v. J e f f e r s o n County, 445 So. 2d 
239, 247 ( A l a . 1983), q u o t i n g i n t u r n Davis v.  
S a i l s , 318 So. 2d 214, 217 ( F l a . D i s t . C t. App. 
1 9 7 5 ) ) . " 

We f i n d f u r t h e r guidance r e g a r d i n g the a p p l i c a b i l i t y of 

the " f a i r l y d e b a t a b l e " r u l e i n American Petroleum &  

C o n s t r u c t i o n , I n c . v. Fancher, 708 So. 2d 129, 132 ( A l a . 

1997). 

14 



2120271 

"Because the a d o p t i o n of an o r d i n a n c e i s a 
l e g i s l a t i v e f u n c t i o n , the c o u r t s must a p p l y a h i g h l y 
d e f e r e n t i a l s t a n d a r d i n z o n i n g c a s e s . C i t y of M o b i l e  
v. Karagan, 476 So. 2d 60, 63 ( A l a . 1985) . T h i s 
o u r t has s a i d : C ourt has 

" ' " [ I ] f the a d o p t i o n of the o r d i n a n c e 
r a i s e s q u e s t i o n s upon which r e a s o n a b l e 
d i f f e r e n c e s may e x i s t i n view of a l l the 
c i r c u m s t a n c e s , and the wisdom of the 
o r d i n a n c e i s f a i r l y d e b a t a b l e , then the 
a c t i o n of a m u n i c i p a l g o v e r n i n g body i n 
a d o p t i n g the o r d i n a n c e w i l l not be deemed 
a r b i t r a r y , a c o u r t b e i n g u n w i l l i n g under 
such c i r c u m s t a n c e s t o s u b s t i t u t e i t s 
judgment f o r t h a t of the m u n i c i p a l 
g o v e r n i n g body a c t i n g i n a l e g i s l a t i v e 
c a p a c i t y . L e a r y v. Adams, 226 A l a . 472, 
[147] So. 391 [ ( 1 9 3 3 ) ] ; E p i s c o p a l  
F o u n d a t i o n of J e f f e r s o n County v. W i l l i a m s , 
[281 A l a . 363, 202 So. 2d 726 ( 1 9 6 7 ) ] . " ' 

" C i t y of Birmingham v. N o r r i s , s u p r a , 374 So. 2d 
[854,] 856 [ A l a . 1979)] ( q u o t i n g Waters v. C i t y of  
Birmingham, 282 A l a . 104, 209 So. 2d 388 ( 1 9 6 8 ) ) . " 

We a l s o f i n d B y r d Cos. v. J e f f e r s o n County, 445 So. 2d 

239 ( A l a . 1983), i n s t r u c t i v e i n the p r e s e n t case. In Byrd, 

p r o p e r t y owners s u b m i t t e d a r e q u e s t t o the J e f f e r s o n County 

Commission t o rezone the p r o p e r t y a t i s s u e from r e s i d e n t i a l t o 

commercial. I d . a t 243. S i m i l a r t o the p r e s e n t case, the 

p r o p e r t y owners i n B y r d d i d not argue t h a t the p r o p e r t y c o u l d 

not be used f o r r e s i d e n t i a l purposes but i n s t e a d argued t h a t 

i t was c o s t - p r o h i b i t i v e t o c o n s t r u c t a r e s i d e n c e . I d . a t 242. 
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The J e f f e r s o n County Commission d e n i e d the r e z o n i n g r e q u e s t . 

I d . a t 243. Our supreme c o u r t , i n a f f i r m i n g the t r i a l c o u r t ' s 

judgment, noted w i t h a p p r o v a l the words of the t r i a l c o u r t : 

"'[T]he C o u r t does not mean t o i m p l y t h a t the 
proposed development would have a n e g a t i v e impact on 
any of the elements enumerated above[;] ... however, 
s i n c e the Court b e l i e v e s the d e c i s i o n of the County 
Commission d i d bear a r e l a t i o n s h i p t o the p o l i c e 
power, and t h a t i t s d e c i s i o n s a t i s f i e d the " f a i r l y 
d e b a t a b l e " t e s t , the Court does not need t o go 
f u r t h e r . ' " 

I d . 

In the p r e s e n t case, b o t h the p l a n n i n g commission and the 

c i t y c o u n c i l h e l d p u b l i c h e a r i n g s r e g a r d i n g C a r t e r ' s r e q u e s t 

to rezone the p r o p e r t y . A t b o t h meetings, i n d i v i d u a l s who 

l i v e d on the same s t r e e t as the p r o p e r t y spoke i n o p p o s i t i o n 

to the r e z o n i n g r e q u e s t . Three n e i g h b o r i n g r e s i d e n t s each 

t e s t i f i e d a t t r i a l t h a t he or she had moved t o t h a t a r e a 

because of the r e s i d e n t i a l q u a l i t i e s of the ar e a and t h a t each 

of them opposed r e z o n i n g the p r o p e r t y . 

We note t h a t the c i r c u i t c o u r t d i d not f i n d t h a t the C i t y 

had a c t e d a r b i t r a r i l y or c a p r i c i o u s l y i n denying C a r t e r ' s 

r e z o n i n g r e q u e s t . R a t h e r , the c i r c u i t c o u r t ' s judgment i s 

based upon i t s b e l i e f t h a t the C i t y had i m p r o p e r l y changed the 

z o n i n g of the p r o p e r t y and, a l s o , t h a t C a r t e r ' s p r e d e c e s s o r i n 
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t i t l e had used the p r o p e r t y as a b u s i n e s s l o c a t i o n . We cannot 

agree t h a t the C i t y f a i l e d t o p r e s e n t the c i r c u i t c o u r t w i t h 

e v i d e n c e of the p r o p e r t y ' s z o n i n g h i s t o r y , i n c l u d i n g e v i d e n c e 

t h a t the p r o p e r t y was not zoned "B-2." J o e l Duke, the c i t y 

p l a n n e r , t e s t i f i e d t h a t the p r o p e r t y was zoned "R-3" a t l e a s t 

s i n c e 1987, i f not b e f o r e . 7 

" [ C a r t e r and the b u s i n e s s ' s a t t o r n e y : ] So I -¬
thought you, s a i d i n '87 i t became R-3? 

"[Duke:] Make sure I'm c l e a r on t h a t . I t was -- i t 
had been R-3 p r i o r t o t h a t . The l a s t time t h a t I 
know t h a t t h e r e i s a chance t h a t i t might have been 
changed or c o u l d have been changed would have been 
1987 when a map was adopted f o r the e n t i r e c i t y . I t 
remained R-3. C i t y r e c o r d s are not s u f f i c i e n t f o r me 
t o determine e x a c t l y when i t became R-3 the f i r s t 
t i m e . But a comprehensive r e z o n i n g of the p r o p e r t y 

7Duke a l s o t e s t i f i e d t h a t , a t some p o i n t , the C i t y 
p u r p o r t e d t o pass an o r d i n a n c e r e z o n i n g the area i n which the 
p r o p e r t y i s s i t u a t e d from "R-3" t o a d i f f e r e n t r e s i d e n t i a l 
c l a s s i f i c a t i o n t h a t a l l o w e d manufactured homes. However, Duke 
f u r t h e r e x p l a i n e d t h a t he and the c i t y a t t o r n e y , w h i l e 
r e s e a r c h i n g the h i s t o r y of the p r o p e r t y i n p r e p a r a t i o n f o r 
t h i s a c t i o n , d i s c o v e r e d t h a t the n o t i c e r e q u i r e m e n t s 
p romulgated i n § 11-52-77(2), A l a . Code 1975, were not 
f o l l o w e d when t h a t o r d i n a n c e r e z o n i n g the p r o p e r t y was passed. 
T h e r e f o r e , because t h a t o r d i n a n c e p u r p o r t i n g t o change the 
z o n i n g c l a s s i f i c a t i o n was i n v a l i d , see Town of Stevenson v.  
S e l b y , 839 So. 2d 647, 649 ( A l a . C i v . App. 2001), a d e c i s i o n 
was made by Duke and the c i t y a t t o r n e y t h a t the l a s t p r o p e r 
z o n i n g c l a s s i f i c a t i o n f o r the p r o p e r t y was "R-3." We conclude 
t h a t , because e i t h e r z o n i n g c l a s s i f i c a t i o n was f o r r e s i d e n t i a l 
use, not commercial use, the p u r p o r t e d change does not a f f e c t 
our a n a l y s i s of t h i s i s s u e . 
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and the whole c i t y was done where a new map was 
adopted f o r the e n t i r e c i t y i n 1987." 

Furthermore, C a r t e r and the b u s i n e s s d i d not a s s e r t a t t r i a l , 

nor do they a s s e r t on a p p e a l , t h a t the p r o p e r t y was ever zoned 

"B-2." 

We conclude t h a t i t i s e v i d e n t from the r e c o r d t h a t the 

d e c i s i o n of the C i t y t o deny C a r t e r and the b u s i n e s s ' s r e q u e s t 

t o rezone the p r o p e r t y s a t i s f i e d the " f a i r l y d e b a t a b l e " t e s t . 

We a l s o conclude t h a t the C i t y ' s a c t i o n was not " ' " a r b i t r a r y , 

c a p r i c i o u s , or u n r e a s o n a b l e , h a v i n g no s u b s t a n t i a l r e l a t i o n t o 

the p u b l i c h e a l t h , s a f e t y , or w e l f a r e . " ' " P o l l a r d , 902 So. 2d 

a t 24. 

We now address the C i t y ' s argument the c i r c u i t c o u r t 

l a c k e d j u r i s d i c t i o n over the a p p e a l from the BZA's d e n i a l of 

the v a r i a n c e r e q u e s t because t h a t a p p e a l was u n t i m e l y . 

S e c t i o n 11-52-81, A l a . Code 1975 s t a t e s : 

"Any p a r t y a g g r i e v e d by any f i n a l judgment or 
d e c i s i o n of such b o a r d of z o n i n g adjustment may 
w i t h i n 15 days t h e r e a f t e r a p p e a l t h e r e f r o m t o the 
c i r c u i t c o u r t by f i l i n g w i t h such b o a r d a w r i t t e n 
n o t i c e of a p p e a l s p e c i f y i n g the judgment or d e c i s i o n 
from which the a p p e a l i s t a k e n . " 

The BZA d e n i e d C a r t e r ' s r e q u e s t f o r a v a r i a n c e on 

September 8, 2009. C a r t e r and the b u s i n e s s amended the a p p e a l 
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to the c i r c u i t c o u r t t o i n c l u d e an a p p e a l from the BZA's 

d e c i s i o n on September 25, 2009, more than 15 days a f t e r the 

r e q u e s t was d e n i e d . C a r t e r and the b u s i n e s s argue t h a t the 

a p p e a l from the BZA's d e c i s i o n i s t i m e l y based on the 

r e l a t i o n - b a c k d o c t r i n e espoused i n Rule 1 5 ( c ) , A l a . R. C i v . P. 

However, we have h e l d t h a t , 

" s i n c e the r i g h t t o a p p e a l i n z o n i n g board cases d i d 
not e x i s t a t common law, the 15-day time l i m i t f o r 
a p p e a l i n g a board's d e c i s i o n i s j u r i s d i c t i o n a l i n 
n a t u r e r a t h e r than p r o c e d u r a l . L i n d s e y v. Board of  
Adjustment, 358 So. 2d 469 ( A l a . C i v . App. 1978). 
T h e r e f o r e , compliance w i t h t h i s time p e r i o d w i t h i n 
which appeals must be f i l e d i s a c o n d i t i o n p r e c e d e n t 
to the r i g h t t o m a i n t a i n an a p p e a l t o the c i r c u i t 
c o u r t . L i n d s e y , s u p r a . Furthermore, s i n c e t h i s 
p r o v i s i o n i s j u r i s d i c t i o n a l , t h i s c o u r t cannot a l t e r 
or e n l a r g e t h a t p e r i o d by r e s o r t i n g t o the Alabama 
Rul e s of C i v i l P rocedure. L i n d s e y , s u p r a . " 

Board of Adjustment of Town of M i d l a n d C i t y v. Evans, 577 So. 

2d 471, 472 ( A l a . C i v . App. 1990). 

Because the time p r o v i s i o n of § 11-52-81 i s 

j u r i s d i c t i o n a l , and because t h i s c o u r t i s not a t l i b e r t y t o 

a l t e r or e n l a r g e t h a t p e r i o d by r e s o r t i n g t o the Alabama Rules 

of C i v i l P rocedure, we cannot conclude t h a t C a r t e r and the 

b u s i n e s s ' s attempt t o " r e l a t e back" under Rule 15(c) extended 

the time t o a p p e a l from the BZA's d e c i s i o n . Because C a r t e r 

and the b u s i n e s s d i d not comply w i t h the s t a t u t o r y 
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r e q u i r e m e n t s of § 11-52-81, the c i r c u i t c o u r t d i d not have 

j u r i s d i c t i o n t o e n t e r t a i n the ap p e a l from the BZA's d e c i s i o n . 

Based on the f o r e g o i n g , we conclude t h a t the c i r c u i t 

c o u r t e r r e d by e n t e r i n g a judgment i n f a v o r of C a r t e r and the 

b u s i n e s s . We, t h e r e f o r e , r e v e r s e the judgment of the c i r c u i t 

c o u r t , and we remand the cause f o r the c i r c u i t c o u r t t o e n t e r 

a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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