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PITTMAN, Judge. 

In a p p e a l no. 2120295, S h i r l e y Hines appeals from an 

o r d e r of the J e f f e r s o n C i r c u i t C ourt ("the t r i a l c o u r t " ) 

g r a n t i n g a motion f o r a summary judgment f i l e d by T r i n i t y 

C o n t r a c t o r s , I n c . ( " T r i n i t y " ) , a g a i n s t her i n case no. CV-10-

741. In a p p e a l no. 2120296, S c o t t y K e l l e y a p peals from t h a t 

same o r d e r t o the e x t e n t the t r i a l c o u r t g r a n t e d a motion f o r 

a summary judgment f i l e d by T r i n i t y a g a i n s t him i n case no. 

CV-10-901231, which had been c o n s o l i d a t e d w i t h case no. CV-10-

741. We r e v e r s e and remand. 

F a c t u a l Background and P r o c e d u r a l H i s t o r y 

Both of these appeals stem from c o m p l a i n t s a r i s i n g out of 

an automobile a c c i d e n t t h a t o c c u r r e d on June 1, 2009. The 

f o l l o w i n g f a c t s are u n d i s p u t e d . On June 1, 2009, a t 

a p p r o x i m a t e l y 7:00 a.m., Hines was t r a v e l i n g on I n t e r s t a t e 59, 

where two l a n e s i n each d i r e c t i o n are s e p a r a t e d by a median. 

Hines was t r a v e l i n g northbound i n the l e f t l a n e next t o the 

median when Hines l o s t c o n t r o l of her v e h i c l e , c a u s i n g i t t o 

go down i n t o the median and back up i n t o oncoming t r a f f i c i n 

a southbound l a n e . Upon e n t e r i n g the southbound l a n e , Hines's 

v e h i c l e s t r u c k a b l a c k p i c k u p t r u c k t h a t was b e i n g d r i v e n by 
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K e l l e y , which was c a t a p u l t e d and then h i t by an 18-wheel 

t r a c t o r - t r a i l e r t r u c k t h a t was b e i n g d r i v e n by M a r s h a l l K e l l y 

Cummings and was owned by Southern H a u l e r s , LLC. 

Hines f i l e d a c o m p l a i n t , which was a s s i g n e d case no. CV-

10-741, on March 9, 2010, a l l e g i n g t h a t a v e h i c l e , p r e v i o u s l y 

r e f e r r e d t o as a "phantom v e h i c l e , " t h a t b e l o n g e d t o T r i n i t y 

had caused her v e h i c l e t o t r a v e l o f f the road and i n t o the 

median. Hines a s s e r t e d c l a i m s of n e g l i g e n c e and wantonness 

a g a i n s t T r i n i t y and a number of f i c t i t i o u s l y named d e f e n d a n t s , 

and she a s s e r t e d a c l a i m f o r u n i n s u r e d - and u n d e r i n s u r e d -

m o t o r i s t coverage a g a i n s t Farmers Insurance Exchange, w i t h 

whom Hines had a p o l i c y of automobile i n s u r a n c e a t the time of 

the a c c i d e n t . Farmers and T r i n i t y f i l e d s e p a r a t e answers t o 

Hines's c o m p l a i n t . 

On A p r i l 13, 2010, Southern H a u l e r s f i l e d a c o m p l a i n t 

a s s e r t i n g c l a i m s of n e g l i g e n c e and wantonness a g a i n s t Hines, 

T r i n i t y , and a number of f i c t i t i o u s l y named defendants and 

c l a i m s of " n e g l i g e n t and/or wanton e n t r u s t m e n t " and 

" n e g l i g e n c e and/or wantonness respondeat s u p e r i o r and/or 

common law agency and/or v i c a r i o u s l i a b i l i t y " a g a i n s t c e r t a i n 

f i c t i t i o u s l y named d e f e n d a n t s ; t h a t c o m p l a i n t was a s s i g n e d 
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case no. CV-10-901231. Hines and T r i n i t y f i l e d s e p a r a t e 

answers t o Southern H a u l e r s ' c o m p l a i n t . T r i n i t y s u b s e q u e n t l y 

f i l e d a motion r e q u e s t i n g t h a t the t r i a l c o u r t c o n s o l i d a t e 

case no. CV-10-741 and case no. CV-10-901231 f o r the purposes 

of d i s c o v e r y and t r i a l ; the t r i a l c o u r t g r a n t e d t h a t motion. 

Southern H a u l e r s l a t e r amended i t s c o m p l a i n t t o add K e l l e y as 

a defendant. K e l l e y f i l e d a c r o s s - c l a i m a g a i n s t T r i n i t y and 

a number of f i c t i t i o u s l y named d e f e n d a n t s , a s s e r t i n g c l a i m s of 

n e g l i g e n c e and wantonness. T r i n i t y f i l e d an answer t o 

K e l l e y ' s c r o s s - c l a i m . 

On May 16, 2011, Hines f i l e d i n case no. CV-10-901231 a 

motion f o r a summary judgment as t o a l l c l a i m s a s s e r t e d 

a g a i n s t her by Southern H a u l e r s i n t h a t a c t i o n . On June 17, 

2011, the t r i a l c o u r t e n t e r e d an o r d e r i n case no. CV-10-

901231 g r a n t i n g H i n es's summary-judgment motion as t o the 

c l a i m s of n e g l i g e n c e and wantonness a s s e r t e d a g a i n s t her by 

Southern H a u l e r s . A d d i t i o n a l l y , h a v i n g g r a n t e d Hines's 

summary-judgment motion, the t r i a l c o u r t d i s m i s s e d a l l c l a i m s 

t h a t had been a s s e r t e d a g a i n s t Hines i n Southern H a u l e r s ' 

c o m p l a i n t . 
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Southern H a u l e r s and K e l l e y f i l e d a j o i n t s t i p u l a t i o n f o r 

d i s m i s s a l , a g r e e i n g t o d i s m i s s Southern H a u l e r s ' c l a i m s 

a g a i n s t K e l l e y ; the t r i a l c o u r t , p u r s u a n t t o t h a t s t i p u l a t i o n , 

d i s m i s s e d Southern H a u l e r s ' c l a i m s a g a i n s t K e l l e y . On January 

26, 2012, K e l l e y and Hines f i l e d a j o i n t motion t o r e a l i g n the 

p a r t i e s ; the t r i a l c o u r t g r a n t e d t h a t motion, r e a l i g n i n g 

K e l l e y and Hines as p l a i n t i f f s w i t h Southern H a u l e r s . 

On August 15, 2012, T r i n i t y f i l e d a motion f o r a summary 

judgment as t o a l l c l a i m s a s s e r t e d a g a i n s t i t . The t r i a l 

c o u r t e n t e r e d a judgment on November 6, 2012, g r a n t i n g 

T r i n i t y ' s motion f o r a summary judgment on a l l c l a i m s a s s e r t e d 

a g a i n s t i t . The t r i a l c o u r t s t a t e d , i n p e r t i n e n t p a r t , t h a t 

"the t o t a l i t y of the e v i d e n c e o v e r w h e l m i n g l y 
i n d i c a t e s t h a t the phantom v e h i c l e was not a T r i n i t y 
C o n t r a c t o r s v e h i c l e . The subsequent 'memory' of 
S h i r l e y Hines would, a t most, c o n s t i t u t e o n l y a 
s c i n t i l l a of e v i d e n c e but cannot r e a s o n a b l y be 
deemed t o c o n s t i t u t e s u b s t a n t i a l e v i d e n c e f o r which 
t h i s case s h o u l d p r o c e e d t o t r i a l . " 

The t r i a l c o u r t d i r e c t e d the e n t r y of a f i n a l judgment, 

p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. Both Hines and K e l l e y 

f i l e d t i m e l y n o t i c e s of a p p e a l t o the supreme c o u r t ; t h a t 

c o u r t t r a n s f e r r e d the appeals t o t h i s c o u r t , p u r s u a n t t o A l a . 
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Code 1975, § 12-2-7(6), and t h i s c o u r t c o n s o l i d a t e d the 

a p p e a l s , ex mero motu. 

D i s c u s s i o n 

On a p p e a l , b o t h Hines and K e l l e y argue t h a t the t r i a l 

c o u r t e r r e d i n g r a n t i n g the summary-judgment motion o f T r i n i t y 

because, t h e y say, t h e r e remained a genuine i s s u e o f m a t e r i a l 

f a c t as t o whether the t r u c k t h a t ran Hines o f f the r o a d 

b e longed t o T r i n i t y . 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d o f r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e o f m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e o f 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e o f 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
" evidence o f such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e o f 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e o f the f a c t sought t o be proved." 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
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2000)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

T r i n i t y a t t a c h e d a number o f e x h i b i t s t o i t s summary-

judgment motion. One o f the e x h i b i t s was an a f f i d a v i t s i g n e d 

by Hines on J u l y 21, 2009, i n which Hines s t a t e d t h a t she had 

been f o r c e d o f f the i n s i d e l a n e o f I n t e r s t a t e 59 i n t o the 

median, where she l o s t c o n t r o l o f her v e h i c l e . Hines s t a t e d 

i n the a f f i d a v i t : "The v e h i c l e t h a t f o r c e d me o f f the highway 

was a r a t h e r l a r g e t r u c k , s i m i l a r t o the ones you see Alabama 

Power use, which was w h i t e w i t h b l u e w r i t i n g on the s i d e . 

That was a l l I was a b l e t o see p r i o r t o b e i n g f o r c e d o f f [the 

road] by i t . " T r i n i t y a l s o a t t a c h e d the a f f i d a v i t and 

e x c e r p t s o f the d e p o s i t i o n o f C h a r i D i c k s o n F i k e s , who had 

been d r i v i n g i n a v e h i c l e b e h i n d H i n e s ' s v e h i c l e a t the time 

o f the a c c i d e n t . F i k e s s t a t e d i n her a f f i d a v i t t h a t the t r u c k 

t h a t f o r c e d H i n e s out o f her lan e and i n t o the median was 

l a r g e r than a p i c k u p t r u c k and was w h i t e w i t h b l u e l e t t e r s on 

the s i d e . In her d e p o s i t i o n , F i k e s t e s t i f i e d t h a t she was 

d r i v i n g i n a v e h i c l e f o l l o w i n g b e h i n d H i n e s ' s v e h i c l e , t h a t a 

w h i t e t r u c k i n the r i g h t l a n e "got over on [ H i n e s ] , " and t h a t 

7 



2120295; 2120296 

H i n e s ' s v e h i c l e had swerved i n t o the median and onto the o t h e r 

s i d e o f the i n t e r s t a t e . She s t a t e d t h a t the m a j o r i t y o f the 

t r u c k was w h i t e but t h a t she had n o t i c e d b l u e l e t t e r s on the 

door o f the t r u c k . She s t a t e d t h a t she saw o n l y the l e f t s i d e 

o f the t r u c k and t h a t she d i d not remember what was w r i t t e n on 

the t r u c k . She s t a t e d t h a t the d r i v e r o f the t r u c k was a 

w h i t e male w i t h a s h o r t h a i r c u t . F i k e s t e s t i f i e d t h a t the 

t r u c k t h a t had swerved near Hines d i d not s t a y a t the scene o f 

the a c c i d e n t . 

T r i n i t y a l s o a t t a c h e d p o r t i o n s o f the t r a n s c r i p t o f 

H i n e s ' s d e p o s i t i o n t e s t i m o n y t o i t s summary-judgment motion. 

In her d e p o s i t i o n , Hines t e s t i f i e d t h a t , a f t e r the a c c i d e n t , 

a w h i t e male, who, she s a i d , was about f i v e f o o t t o f i v e - f o o t , 

two i n c h e s t a l l , had s a l t and pepper h a i r , and was w e a r i n g a 

navy-blue work u n i f o r m w i t h a nametag, was s p e a k i n g w i t h 

someone i n the crowd and t h a t she had b e l i e v e d he was the 

d r i v e r o f the w h i t e t r u c k because o f the t h i n g s he was s a y i n g . 

H i n es t e s t i f i e d i n her d e p o s i t i o n t h a t she c o u l d see the 

w r i t i n g on the t r u c k when i t swerved near her and t h a t i t had 

r e a d " T r i n i t y C o n t r a c t o r s . " She s t a t e d t h a t the t r u c k was 

w h i t e and t h a t the l e t t e r i n g "was i n l i k e a round c i r c l e . The 
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b l u e was t h e r e and the word T r i n i t y C o n t r a c t o r s . " She s t a t e d 

t h a t the w r i t i n g was on the d r i v e r ' s s i d e door and t h a t the 

t r u c k was " k i n d o f l i k e a u t i l i t y t r u c k . " She s t a t e d t h a t 

t h e r e were t o o l b o x e s on the s i d e o f the t r u c k w i t h a h a t c h . 

Hines a l s o t e s t i f i e d t h a t she had been t a l k i n g about the 

a c c i d e n t w i t h her daughter when she f i r s t mentioned t h a t the 

t r u c k was a T r i n i t y t r u c k and t h a t she had c o n t a c t e d her 

a t t o r n e y a t t h a t time. She s t a t e d t h a t her c h i l d r e n had 

c o n t i n u e d t o ask her t h i n g s so t h a t she " c o u l d t r y t o rehash 

and remember what [had] happened." She s t a t e d t h a t i t was one 

or two weeks a f t e r the a c c i d e n t t h a t she had r e c a l l e d t h a t i t 

was a T r i n i t y t r u c k t h a t had f o r c e d her from the roadway. 

T r i n i t y a l s o a t t a c h e d e x c e r p t s o f the t r a n s c r i p t o f 

Eugene C. Jones's d e p o s i t i o n t o i t s summary-judgment motion. 

Jones, the p r e s i d e n t o f T r i n i t y , t e s t i f i e d i n h i s d e p o s i t i o n 

t h a t T r i n i t y ' s t r u c k s are w h i t e and t h a t the l e t t e r i n g on the 

t r u c k s i s r o y a l b l u e and l i g h t b l u e , w i t h the "C" i n 

" C o n t r a c t o r s " o v e r l a i d on the "T" o f T r i n i t y . He t e s t i f i e d 

t h a t n i n e T r i n i t y t r u c k s would f a l l w i t h i n H i n e s ' s d e s c r i p t i o n 

o f the t r u c k t h a t ran her o f f the road and t h a t a l l n i n e were 

w h i t e w i t h b l u e l e t t e r i n g on the door. Jones t e s t i f i e d t h a t , 
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on the morning o f the a c c i d e n t , the m a j o r i t y o f T r i n i t y ' s 

w orkers were s i g n e d i n a t a s e r v i c e meeting a t T r i n i t y ' s 

o f f i c e . W i t h r e g a r d t o j o b - s i t e t r u c k s , Jones s t a t e d t h a t 

t h e y have s i g n - i n s heets t h a t workers s i g n i n d i c a t i n g the time 

t h e y r e p o r t t o the s i t e s . He t e s t i f i e d t h a t the keys t o the 

t r u c k s t h a t are not a s s i g n e d t o a worker are k e p t i n a l o c k 

box and t h a t the u n a s s i g n e d t r u c k s are k e p t i n the y a r d a t 

T r i n i t y ' s o f f i c e . Jones s t a t e d t h a t , on the day o f the 

a c c i d e n t , two o f the t r u c k s t h a t matched H i n e s ' s d e s c r i p t i o n 

were l o c a t e d a t T r i n i t y ' s j o b s i t e a t the n o r t h p a v i l i o n a t 

the U n i v e r s i t y o f Alabama a t Birmingham ("UAB"); he s t a t e d 

t h a t one was b e i n g d r i v e n by K e i t h Jones and the o t h e r by 

M i c h a e l Bearden. He s t a t e d t h a t t h e r e were no s i g n - i n s h e e t s 

f o r the UAB j o b s i t e . He s t a t e d t h a t the workers who d r i v e 

u t i l i t y t r u c k s t h a t are a s s i g n e d t o j o b s i t e s are a l l o w e d t o 

take the t r u c k s home and t o d r i v e the t r u c k s d i r e c t l y t o the 

jo b s i t e from t h e i r homes. He t e s t i f i e d t h a t those workers 

are not supposed t o use the t r u c k s f o r p e r s o n a l use. Jones 

s t a t e d t h a t the workers have the o p t i o n of w e a r i n g a T r i n i t y 

t - s h i r t , b u t , he s a i d , the t - s h i r t s do not have name tags on 

them. 
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T r i n i t y a l s o a t t a c h e d the a f f i d a v i t of Aimee J o n e s , the 

S e r v i c e Group O f f i c e Manger f o r T r i n i t y . In her a f f i d a v i t , 

Aimee s t a t e d t h a t she was r e s p o n s i b l e f o r d i s p a t c h i n g T r i n i t y 

employees who are a s s i g n e d company-owned v e h i c l e s from 6:00 

a.m. t o 7:30 a.m., Monday through F r i d a y . A c c o r d i n g t o Aimee, 

on the date of the a c c i d e n t , T r i n i t y owned 31 company v e h i c l e s 

and o n l y 9 of those v e h i c l e s " a r e r e m o t e l y s i m i l a r t o the 

d e s c r i p t i o n of the s u b j e c t 'phantom v e h i c l e ' " d e s c r i b e d by 

Hi n e s . She s t a t e d t h a t the words " T r i n i t y C o n t r a c t o r s " appear 

i n b l u e l e t t e r i n g on the s i d e of those n i n e v e h i c l e s . Aimee 

s t a t e d t h a t , on the morning of the a c c i d e n t , of the n i n e 

v e h i c l e s , s i x were p a r k e d a t the s i t e of T r i n i t y ' s o f f i c e , two 

were a t T r i n i t y ' s j o b s i t e a t UAB, and one was l o c a t e d a t a 

jo b s i t e a t Gardendale High S c h o o l . A c c o r d i n g t o Aimee, none 

of the n i n e v e h i c l e s had been i n the v i c i n i t y of I n t e r s t a t e 59 

near F a i r f i e l d a t any p o i n t around the time of the a c c i d e n t a t 

7:15 a.m. F i n a l l y , Aimee s t a t e d i n her a f f i d a v i t t h a t , on the 

date of the a c c i d e n t , T r i n i t y d i d not have any employee whose 

appearance would have been even r e m o t e l y s i m i l a r t o the d r i v e r 

of the v e h i c l e as d e s c r i b e d by Hines i n her d e p o s i t i o n . 
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T r i n i t y a l s o s u b m i t t e d e x c e r p t s of the t r a n s c r i p t of 

M a r s h a l l K e l l y Cummings's d e p o s i t i o n t e s t i m o n y . Cummings, who 

was t r a v e l i n g i n the southbound l a n e a t the time of the 

a c c i d e n t , t e s t i f i e d t h a t he had seen Hines's v e h i c l e swerve 

but t h a t he had not seen a phantom v e h i c l e cause her t o 

swerve. He s t a t e d t h a t he "saw the whole t h i n g happen" and 

t h a t " t h e r e wasn't a phantom v e h i c l e t h e r e . " 

Hines and K e l l e y f i l e d responses t o T r i n i t y ' s summary-

judgment m o t i o n ; 1 Southern H a u l e r s f i l e d a motion j o i n i n g i n 

H i n e s's and K e l l e y ' s r e s p o n s e s . A l o n g w i t h her response, 

Hines f i l e d an a f f i d a v i t i n which she s t a t e d t h a t , a t the time 

she s i g n e d her p r e v i o u s a f f i d a v i t i n J u l y 2009, she c o u l d not 

r e c a l l the name of the company w r i t t e n on the s i d e of the 

w h i t e t r u c k t h a t had caused her v e h i c l e t o t r a v e l i n t o the 

median, a l t h o u g h she had seen i t on the day of the a c c i d e n t . 

Hines s t a t e d t h a t she c o u l d see the image and w r i t i n g i n her 

head but t h a t she c o u l d not i n i t i a l l y r e c a l l what the w r i t i n g 

had s a i d . Hines s t a t e d i n her a f f i d a v i t t h a t , a f t e r 

1The p a r t i e s and the t r i a l c o u r t r e f e r t o a response f i l e d 
by K e l l e y ; however, K e l l e y ' s response t o T r i n i t y ' s summary-
judgment motion does not appear i n the r e c o r d i n e i t h e r a p p e a l 
no. 2120295 or a p p e a l no. 2120296. 
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d i s c u s s i n g the a c c i d e n t w i t h her f a m i l y and r e p l a y i n g i t i n 

her head, she had r e c a l l e d the name on the s i d e of the t r u c k 

as " T r i n i t y C o n t r a c t o r s . " 

In g r a n t i n g T r i n i t y ' s summary-judgment motion, the t r i a l 

c o u r t observed t h a t the o n l y e v i d e n c e l i n k i n g T r i n i t y t o the 

a c c i d e n t was H i n es's d e p o s i t i o n t e s t i m o n y and her subsequent 

a f f i d a v i t a t t e m p t i n g t o e x p l a i n her f a i l u r e t o r e c a l l the 

w r i t i n g on the s i d e of the w h i t e t r u c k a t the time she 

s u b m i t t e d her a f f i d a v i t i n J u l y 2009. 

Both Hines and K e l l e y argue on a p p e a l t h a t H i n es's 

d e p o s i t i o n t e s t i m o n y d e s c r i b i n g the t r u c k as a T r i n i t y t r u c k 

i s not c o n t r a d i c t o r y t o her p r e v i o u s a f f i d a v i t t e s t i m o n y . 

T r i n i t y , on the o t h e r hand, a s s e r t s , c i t i n g McGough v. G & A,  

I n c . , 999 So. 2d 898, 904 ( A l a . C i v . App. 2007), and T i t t l e v.  

Alabama Power Co., 570 So. 2d 601, 604 ( A l a . 1990), t h a t Hines 

cannot c r e a t e an i s s u e of f a c t w i t h her subsequent d e p o s i t i o n 

t e s t i m o n y , i n which she i d e n t i f i e d the t r u c k t h a t ran her 

v e h i c l e o f f the road as a T r i n i t y t r u c k , because, i t argues, 

t h a t t e s t i m o n y d i r e c t l y c o n t r a d i c t s her e a r l i e r a f f i d a v i t 

t e s t i m o n y i n which she s t a t e d t h a t a l l she had seen was t h a t 

the t r u c k was l a r g e , w h i t e , and had b l u e w r i t i n g . In McGough, 
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t h i s c o u r t s t a t e d t h a t " [ t ] h e c o u r t may not c o n s i d e r 

d e p o s i t i o n or a f f i d a v i t t e s t i m o n y t h a t d i r e c t l y c o n t r a d i c t s 

e a r l i e r d e p o s i t i o n or a f f i d a v i t t e s t i m o n y w i t h o u t adequate  

e x p l a n a t i o n . " 999 So. 2d a t 904 (emphasis added). L i k e w i s e , 

i n T i t t l e , the Alabama Supreme Court determined t h a t when 

seemingly i n c o n s i s t e n t t e s t i m o n y has been c l a r i f i e d or r e a d i n 

c o n t e x t t o r e v e a l i t s c o n s i s t e n c y , the l a t e r t e s t i m o n y i s , i n 

f a c t , a d m i s s i b l e . 570 So. 2d a t 604-05. In the p r e s e n t case, 

the statement i n H i n es's f i r s t a f f i d a v i t t h a t " [ t ] h e v e h i c l e 

t h a t f o r c e d [her] o f f the highway was a r a t h e r l a r g e t r u c k , 

s i m i l a r t o the ones you see Alabama Power use, which was w h i t e 

w i t h b l u e w r i t i n g on the s i d e " was c o n s i s t e n t w i t h the 

t e s t i m o n y i n her l a t e r d e p o s i t i o n and her second a f f i d a v i t . 

The statement i n H i n es's f i r s t a f f i d a v i t t h a t b l u e w r i t i n g on 

the s i d e of a w h i t e t r u c k of the type Alabama Power uses "was 

a l l [she] was a b l e t o see p r i o r t o b e i n g f o r c e d o f f [the road] 

by [the w h i t e t r u c k ] " i m p l i e s , a l t h o u g h i t does not e x p r e s s l y 

s t a t e , t h a t she c o u l d not r e a d what the b l u e w r i t i n g on the 

s i d e of the w h i t e t r u c k s a i d . That i m p l i c a t i o n i s 

i n c o n s i s t e n t w i t h her t e s t i m o n y i n her l a t e r d e p o s i t i o n and 

second a f f i d a v i t . However, i n b o t h Hines's l a t e r d e p o s i t i o n 
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t e s t i m o n y and her second a f f i d a v i t , she e x p l a i n e d t h a t , 

a l t h o u g h she d i d not r e c a l l what the b l u e w r i t i n g s a i d when 

she s i g n e d her f i r s t a f f i d a v i t , a f t e r t h i n k i n g f u r t h e r about 

what she had seen when the a c c i d e n t o c c u r r e d , she was a b l e t o 

p i c t u r e i n her mind what words were w r i t t e n i n b l u e on the 

s i d e of the w h i t e t r u c k and t h a t what was w r i t t e n i n b l u e was 

" T r i n i t y C o n t r a c t o r s . " Thus, Hines c l a r i f i e d the apparent 

d i s c r e p a n c y between the statement i n her f i r s t a f f i d a v i t t h a t 

b l u e w r i t i n g on the s i d e of a w h i t e t r u c k of the type Alabama 

Power uses "was a l l [she] was a b l e t o see p r i o r t o b e i n g 

f o r c e d o f f [the road] by [the w h i t e t r u c k ] " and the t e s t i m o n y 

i n her l a t e r d e p o s i t i o n and her second a f f i d a v i t i n d i c a t i n g 

t h a t what was w r i t t e n i n b l u e w r i t i n g on the s i d e of the w h i t e 

t r u c k was " T r i n i t y C o n t r a c t o r s . " Because Hines c l a r i f i e d t h a t 

apparent d i s c r e p a n c y , we conclude t h a t the t e s t i m o n y i n 

Hines's d e p o s i t i o n and her second a f f i d a v i t i n d i c a t i n g what 

was w r i t t e n on the s i d e of the t r u c k t h a t caused her v e h i c l e 

t o swerve i n t o the median was " T r i n i t y C o n t r a c t o r s " was p r o p e r 

e v i d e n c e f o r the t r i a l c o u r t t o c o n s i d e r i n r u l i n g on 

T r i n i t y ' s summary-judgment motion. See McGough, su p r a . 
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T r i n i t y c i t e s H a m i l t o n v. P l a n t a t i o n T r a n s p o r t , I n c . , 583 

So. 2d 266 ( A l a . 1991), i n s u p p o r t of i t s a s s e r t i o n t h a t the 

t r i a l c o u r t p r o p e r l y g r a n t e d i t s summary-judgment motion. In 

H a m i l t o n , a d r i v e r t h a t had been run o f f the road t e s t i f i e d 

t h a t the t r u c k t h a t had caused the c o l l i s i o n had a l i c e n s e 

p l a t e w i t h a w h i t e background and green p r i n t and a l s o 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the company whose t r u c k 

a l l e g e d l y caused the a c c i d e n t was the o n l y b u s i n e s s l o c a t e d on 

the road on which the a c c i d e n t o c c u r r e d . 583 So. 2d a t 266. 

The company, i n t u r n , p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t s 

t r u c k s had w h i t e and b l u e l i c e n s e p l a t e s and t h a t i t was not 

the o n l y b u s i n e s s w i t h a c cess t o the road on which the 

a c c i d e n t had o c c u r r e d . I d . The Alabama Supreme Court 

a f f i r m e d the summary judgment i n the company's f a v o r based on 

the l a c k of s u b s t a n t i a l e v i d e n c e of a genuine i s s u e of 

m a t e r i a l f a c t . I d . 

We conclude t h a t the p r e s e n t case i s d i s t i n g u i s h a b l e from 

H a m i l t o n . In t h i s case, a l t h o u g h T r i n i t y produced e v i d e n c e 

i n d i c a t i n g t h a t i t s t r u c k s t h a t matched the d e s c r i p t i o n of the 

t r u c k t h a t ran Hines i n t o the median were not on or near 

I n t e r s t a t e 59 on the date and time of the a c c i d e n t , Hines 
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p r e s e n t e d t e s t i m o n y i n her d e p o s i t i o n and her second a f f i d a v i t 

i n d i c a t i n g t h a t " T r i n i t y C o n t r a c t o r s " was w r i t t e n i n b l u e on 

the s i d e of the t r u c k t h a t caused her v e h i c l e t o swerve i n t o 

the median, which c o n s t i t u t e d s u b s t a n t i a l e v i d e n c e t e n d i n g t o 

prove t h a t i t was a t r u c k owned by T r i n i t y t h a t had caused 

Hines t o swerve i n t o the median. V i e w i n g the evi d e n c e i n a 

l i g h t most f a v o r a b l e t o Hines and K e l l e y , as we are r e q u i r e d 

t o do, we conclude t h a t a genuine i s s u e of m a t e r i a l f a c t 

e x i s t s as t o whether a t r u c k owned by T r i n i t y was r e s p o n s i b l e 

f o r the a c c i d e n t . We, t h e r e f o r e , r e v e r s e the summary 

judgments e n t e r e d i n f a v o r of T r i n i t y i n case no. CV-10-741 

and i n case no. CV-10-901231, and we remand the cases t o the 

t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

21202 95 -- REVERSED AND REMANDED. 

21202 96 -- REVERSED AND REMANDED. 

Thomas and Moore, J J . , concur. 

Thompson, P.J., and Donaldson, J . , d i s s e n t , w i t h o u t 

w r i t i n g s . 

17 


