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R.Z. 

v. 

S.W. 

Appeal from Montgomery C i r c u i t Court 
(DR-11-708) 

MOORE, Judge. 

R.Z. ("the f a t h e r " ) appeals from a judgment of the 

Montgomery C i r c u i t C ourt ("the c i r c u i t c o u r t " ) t o the e x t e n t 

t h a t i t d e c l i n e d t o c o n s o l i d a t e t h i s c a s e w i t h a pending 



2120327 

j u v e n i l e case, made a d e t e r m i n a t i o n r e g a r d i n g the pending 

j u v e n i l e case, and awarded cu s t o d y of C.W. t o S.W. ("the 

mother"). 

P r o c e d u r a l H i s t o r y 

The p a r t i e s were never m a r r i e d and have two c h i l d r e n 

t o g e t h e r , T.W. and C.W. The f a t h e r was awarded cu s t o d y of 

T.W. i n 2002. On J u l y 8, 2011, the f a t h e r f i l e d , i n case 

number CS-02-237.02, a p e t i t i o n t o modify the mother's 

c h i l d - s u p p o r t o b l i g a t i o n f o r T.W. The f a t h e r a l s o o b j e c t e d t o 

a h e a r i n g b e f o r e a r e f e r e e and r e q u e s t e d t h a t the case be 

hear d b e f o r e a c i r c u i t judge. The f a t h e r f u r t h e r a l l e g e d t h a t 

a c u s t o d y case c o n c e r n i n g C.W. was pending i n the j u v e n i l e 

c o u r t , case number JU-11-541.01, and r e q u e s t e d t h a t the cases 

be he a r d t o g e t h e r . On October 27, 2011, the c i r c u i t c o u r t 

e n t e r e d an o r d e r denying the f a t h e r ' s r e q u e s t t o c o n s o l i d a t e 

case number CS-02-237.02 w i t h case number JU-11-541.01. On 

January 23, 2012, the c i r c u i t c o u r t e n t e r e d an o r d e r 

" c l o s [ i n g ] o u t " case number CS-02-237.02 "due t o l a c k of 

j u r i s d i c t i o n of the C h i l d Support D i v i s i o n " and c o n s o l i d a t i n g 

t h a t a c t i o n w i t h another a c t i o n , which had been a s s i g n e d case 

number DR-11-708. 
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On January 30, 2012, the mother f i l e d i n case numbers 

DR-11-708 and CS-02-237.02 a c o u n t e r p e t i t i o n f o r 

d e t e r m i n a t i o n s as t o p a t e r n i t y , c u s t o d y , and support w i t h 

r e g a r d t o C.W. and a c o u n t e r p e t i t i o n f o r a m o d i f i c a t i o n of 

cus t o d y w i t h r e g a r d t o T.W. 

On May 30, 2012, a t r i a l was h e l d , and, on December 12, 

2012, the c i r c u i t c o u r t e n t e r e d a judgment a d j u d i c a t i n g the 

f a t h e r t o be the f a t h e r of C.W., awarding the p a r t i e s j o i n t 

l e g a l c u s t o d y of C.W., awarding the mother s o l e p h y s i c a l 

c u s t o d y of C.W., s t a t i n g t h a t the f a t h e r ' s p e t i t i o n i n case 

number JU-11-541.01 was moot, denying the mother's p e t i t i o n t o 

modify c u s t o d y of T.W., awarding the p a r t i e s s p e c i f i c 

v i s i t a t i o n , and o r d e r i n g the f a t h e r t o pay c h i l d s u p p o r t . 

On January 18, 2013, the f a t h e r f i l e d h i s n o t i c e of 

a p p e a l t o t h i s c o u r t . 

D i s c u s s i o n 

On a p p e a l , the f a t h e r argues t h a t the c i r c u i t c o u r t e r r e d 

by d e c l i n i n g t o c o n s o l i d a t e t h i s case w i t h case number 

JU-11-541.01, by making a d e t e r m i n a t i o n r e g a r d i n g case number 

JU-11-541.01, and by awarding c u s t o d y of C.W. t o the mother. 
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I. 

With r e g a r d t o the f a t h e r ' s arguments c o n c e r n i n g t h i s 

case's r e l a t i o n s h i p t o case number JU-11-541.01, we note t h a t 

the f a t h e r i n i t i a l l y f i l e d h i s p e t i t i o n t o modify c h i l d 

s u p p o r t i n case number CS-02-237.02. That case was c o n s i d e r e d 

t o be a j u v e n i l e m a t t e r . See, e.g., R.P.M. v. P.D.A., 112 So. 

3d 49, 51 ( A l a . C i v . App. 2012) ( q u o t i n g C.W.S. v. C.M.P., 99 

So. 3d 864, 866 n. 1 ( A l a . C i v . App. 2012)) ("'[A] case 

d e s i g n a t e d w i t h a "CS" case number i s c o n s i d e r e d a 

j u v e n i l e - c o u r t a c t i o n , whether i t i s f i l e d i n a j u v e n i l e c o u r t 

or i n a c i r c u i t c o u r t . ' " ) . A t the time the f a t h e r f i l e d h i s 

p e t i t i o n , J u l y 8, 2011, the s t a t e of the law was t h a t j u v e n i l e 

c o u r t s d i d not r e t a i n j u r i s d i c t i o n over a c h i l d t o modify 

c u s t o d y or sup p o r t u n l e s s t h a t c h i l d had p r e v i o u s l y been found 

dependent. 1 See, e.g., Ex p a r t e T.C., 63 So. 3d 627, 630 

( ( A l a . C i v . App. 2010) ("'[A] j u v e n i l e c o u r t ' s r e t a i n e d 

j u r i s d i c t i o n [ i s l i m i t e d ] t o cases i n which "a c h i l d has been  

a d j u d i c a t e d dependent, d e l i n [ q ] u e n t , or i n need of 

1 E f f e c t i v e May 14, 2012, j u v e n i l e c o u r t s r e t a i n 
j u r i s d i c t i o n i n " [ p ] r o c e e d i n g s t o e s t a b l i s h , modify, or 
e n f o r c e s u p p o r t , v i s i t a t i o n , or cust o d y when a j u v e n i l e c o u r t 
p r e v i o u s l y has e s t a b l i s h e d p a r e n t a g e . " A l a . Code 1975, § 
12-15-115(7). 
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s u p e r v i s i o n . " ' " ( q u o t i n g W.B.G.M. v. P.S.T., 999 So. 2d 971, 

975 ( A l a . C i v . App. 2008) ( P i t t m a n , J . , c o n c u r r i n g s p e c i a l l y ) , 

q u o t i n g i n t u r n A l a . Code 1975, § 12-15-117(a)). There i s no 

i n d i c a t i o n t h a t the i n i t i a l c h i l d - c u s t o d y and su p p o r t o r d e r 

was e n t e r e d i n the c o n t e x t of a dependency p r o c e e d i n g . Thus, 

the j u v e n i l e c o u r t d i d not a c q u i r e j u r i s d i c t i o n over the 

f a t h e r ' s p e t i t i o n t o modify, and the case was p r o p e r l y 

t r a n s f e r r e d t o the c i r c u i t c o u r t . T h e r e f o r e , case number 

JU-11-000541.01, a j u v e n i l e m a t t e r , which the f a t h e r i n d i c a t e s 

i n h i s b r i e f was f i l e d as a dependency case, c o u l d not be 

c o n s o l i d a t e d w i t h case number DR-11-708. We agree w i t h the 

f a t h e r , though, t h a t the c i r c u i t c o u r t l a c k e d j u r i s d i c t i o n t o 

make any o r d e r w i t h r e g a r d t o case number JU-11-541.01. Thus, 

we r e v e r s e the c i r c u i t c o u r t ' s judgment t o the e x t e n t t h a t i t 

a d j u d i c a t e d the f a t h e r ' s p e t i t i o n f i l e d i n case number 

JU-11-541.01. See, e.g., T.B. v. T.H., 30 So. 3d 429, 433 

( A l a . C i v . App. 2009) ("Although c l o a k e d w i t h the a u t h o r i t y t o 

a c t as a c i r c u i t - c o u r t judge, t h a t a u t h o r i t y d i d not ena b l e 

the judge t o e n l a r g e the j u r i s d i c t i o n of the j u v e n i l e c o u r t 

and r u l e on m a t t e r s o u t s i d e t h a t c o u r t ' s j u r i s d i c t i o n . " ) . 
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I I . 

The f a t h e r next argues t h a t the c i r c u i t c o u r t e r r e d i n 

awarding s o l e p h y s i c a l c u s t o d y of C.W. t o the mother. 

"When the t r i a l c o u r t makes an i n i t i a l c u s t o d y 
d e t e r m i n a t i o n , n e i t h e r p a r t y i s e n t i t l e d t o a 
p resumption i n h i s or her f a v o r , and the 'best 
i n t e r e s t of the c h i l d ' s t a n d a r d w i l l g e n e r a l l y 
a p p l y . Nye v. Nye, 785 So. 2d 1147 ( A l a . C i v . App. 
2000) ; see a l s o Ex p a r t e B y a r s , 794 So. 2d 345 ( A l a . 
2001) . In making an i n i t i a l award of c u s t o d y based 
on the b e s t i n t e r e s t s of the c h i l d r e n , a t r i a l c o u r t 
may c o n s i d e r f a c t o r s such as the ' " c h a r a c t e r i s t i c s 
of those s e e k i n g c u s t o d y , i n c l u d i n g age, c h a r a c t e r , 
s t a b i l i t y , mental and p h y s i c a l h e a l t h ... [and] the 
i n t e r p e r s o n a l r e l a t i o n s h i p between each c h i l d and 
each p a r e n t . " ' Graham v. Graham, 640 So. 2d 963, 964 
( A l a . C i v . App. 1994) ( q u o t i n g Ex p a r t e Devine, 398 
So. 2d 686, 696-97 ( A l a . 1981)). ... Other f a c t o r s 
the t r i a l c o u r t may c o n s i d e r i n making a c u s t o d y 
d e t e r m i n a t i o n i n c l u d e 'the sex and age of the 
[ c h i l d r e n ] , as w e l l as each p a r e n t ' s a b i l i t y t o 
p r o v i d e f o r the [ c h i l d r e n ' s ] e d u c a t i o n a l , e m o t i o n a l , 
m a t e r i a l , m o r a l , and s o c i a l needs.' Tims v. Tims, 
519 So. 2d 558, 559 ( A l a . C i v . App. 1987) . The 
o v e r a l l f o cus of the t r i a l c o u r t ' s d e c i s i o n i s the 
b e s t i n t e r e s t s and w e l f a r e of the c h i l d r e n . " 

Steed v. Steed, 877 So. 2d 602, 604 ( A l a . C i v . App. 2003). 

In the p r e s e n t case, the e v i d e n c e i n d i c a t e d t h a t C.W. was 

e i g h t y ears o l d and had l i v e d w i t h the mother f o r the t h r e e 

years p r e c e d i n g the t r i a l . B e f o r e t h a t , C.W. had l i v e d w i t h 

the mother and the f a t h e r i n the same home. There was 

e v i d e n c e i n d i c a t i n g t h a t the mother had a l l o w e d C.W. t o p l a y 
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o u t s i d e i n the mobile-home park w i t h a group of c h i l d r e n w i t h 

no a d u l t s p r e s e n t , t h a t a group of c h i l d r e n C.W. was a p a r t of 

had broken some of the n e i g h b o r s ' v e h i c l e windows, t h a t C.W. 

s l e p t i n the bed w i t h the mother, and t h a t the mother and her 

s i x c h i l d r e n l i v e d i n a mo b i l e home w i t h o n l y t h r e e bedrooms. 

The mother t e s t i f i e d , however, t h a t she had r e n t e d t h a t m o b i l e 

home i n a rus h a f t e r the f a t h e r had k i c k e d her and her 

c h i l d r e n out of the home they had been l i v i n g i n and t h a t she 

pl a n n e d t o o b t a i n a l a r g e r home when her l e a s e e x p i r e d the 

month f o l l o w i n g the t r i a l . There was a l s o e v i d e n c e i n d i c a t i n g 

t h a t C.W. had g o t t e n suspended from r i d i n g the s c h o o l bus f o r 

one day. The mother t e s t i f i e d t h a t t h a t had been the r e s u l t 

of C.W.'s p l a y i n g a t the bus stop w i t h a t o y gun t h a t the 

f a t h e r had purchased f o r him. 

The f a t h e r t e s t i f i e d t h a t C.W. and o t h e r c h i l d r e n have 

come t o h i s house and asked f o r food and t h a t he had e n r o l l e d 

C.W. and the mother's o t h e r c h i l d r e n i n the YMCA. The f a t h e r 

a l s o t e s t i f i e d t h a t C.W. would have h i s own room a t h i s house. 

He t e s t i f i e d t h a t h i s s h i f t changes a t work and t h a t h i s s h i f t 

a t the time of the t r i a l r e q u i r e d him t o l e a v e f o r work a t 

5:15 p.m. and get home a t 5 a.m. He t e s t i f i e d t h a t T.W. s t a y s 
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w i t h a r e l a t i v e on the n i g h t s he i s wo r k i n g . The mother, on 

the o t h e r hand, l e a v e s f o r work a t 5:35 a.m. and gets home 

around 3:15 p.m. The mother's 1 8 - y e a r - o l d son, D.W., 

t e s t i f i e d t h a t he and the mother's o t h e r c h i l d r e n walk t o the 

bus sto p t o g e t h e r . He t e s t i f i e d t h a t h i s bus comes b e f o r e 

C.W.'s bus a r r i v e s and t h a t C.W. w a i t s w i t h the o t h e r c h i l d r e n 

f o r h i s bus. D.W. t e s t i f i e d t h a t t h e r e i s food i n the 

mother's home and t h a t the mother t a k e s good care of the 

c h i l d r e n . The mother t e s t i f i e d t h a t she a l l o w s C.W. t o v i s i t 

the f a t h e r when he asks t o do so but t h a t C.W. r a r e l y spends 

the n i g h t t h e r e . She t e s t i f i e d t h a t the f a t h e r has p r e v e n t e d 

her from v i s i t i n g w i t h T.W. S e v e r a l of the members of the 

mother's church t e s t i f i e d t h a t the mother and her c h i l d r e n are 

i n v o l v e d i n church, t h a t the mother i s a good p a r e n t , and t h a t 

C.W. i s w e l l - b e h a v e d . 

Based on the f o r e g o i n g , the c i r c u i t c o u r t c o u l d have 

c o n c l u d e d t h a t , a l t h o u g h C.W. had had some i s o l a t e d d i s c i p l i n e 

i s s u e s , i t was i n h i s b e s t i n t e r e s t t o c o n t i n u e l i v i n g w i t h 

the mother, w i t h whom he had l i v e d h i s e n t i r e l i f e . There was 

more than s u f f i c i e n t e v i d e n c e i n d i c a t i n g t h a t the mother was 

a good p a r e n t t o C.W. C o n s i d e r i n g a l l the a p p l i c a b l e f a c t o r s , 
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we cannot conclude t h a t the c i r c u i t exceeded i t s d i s c r e t i o n i n 

awarding the mother cu s t o d y of C.W., and we t h e r e f o r e a f f i r m 

the j u v e n i l e c o u r t ' s judgment t o the e x t e n t t h a t i t awarded 

the mother cu s t o d y of C.W. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Donaldson, J J . , 

concur. 
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