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On October 28, 2011, J e f f e r s o n County f i l e d f i v e s e p a r a t e 

a c t i o n s s e e k i n g t o e n f o r c e l i e n s f o r u n p a i d s e w e r - s e r v i c e 

charges a g a i n s t f i v e s e p a r a t e p a r c e l s of p r o p e r t y owned by 

James F. H i l g e r s and C a r o l y n M. H i l g e r s , J i m H i l g e r s a/k/a 

James F. H i l g e r s , or H i l g e r s R e a l E s t a t e I n v e s t m e n t s , LLC 

("the d e f e n d a n t s " ) . A t the r e q u e s t of the p a r t i e s , the 

a c t i o n s were c o n s o l i d a t e d f o r purposes of d i s c o v e r y and t r i a l . 

On October 22, 2012, the defendants f i l e d a r e q u e s t f o r 

p r o d u c t i o n of documents, i n which they sought, among o t h e r 

t h i n g s , documents r e l a t i n g t o the components of the sewer-

s e r v i c e c h a r g e s ; t h a t i s , t hey d e s i r e d i n f o r m a t i o n e x p l a i n i n g 

what p o r t i o n or pe r c e n t a g e of the s e w e r - s e r v i c e charges were 

a t t r i b u t a b l e t o the f o l l o w i n g i t e m s : c a p i t a l improvements, 

a d m i n i s t r a t i o n , o p e r a t i o n , maintenance, and debt s e r v i c e . 

On October 29, 2012, J e f f e r s o n County o b j e c t e d t o the 

r e q u e s t e d d i s c o v e r y , a r g u i n g t h a t the r e q u e s t s were ov e r b r o a d 

and t h a t they i n d i c a t e d t h a t the defendants w i s h e d t o 

c h a l l e n g e the county commission's a u t h o r i t y t o s e t sewer-

s e r v i c e charges. A l s o on October 29, 2012, J e f f e r s o n County 

moved f o r a summary judgment i n each c a s e ; the motions were 

s u p p o r t e d by a f f i d a v i t s and e x h i b i t s showing the u n p a i d sewer-
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s e r v i c e charges on each p a r c e l . On November 6, 2012, the 

defendants f i l e d a motion t o compel d i s c o v e r y , t o which 

J e f f e r s o n County responded on November 13, 2012. The 

defendants f i l e d an o p p o s i t i o n t o J e f f e r s o n County's motions 

f o r a summary judgment on November 13, 2012. The p a r t i e s 

l a t e r f i l e d memorandums of law i n support of t h e i r p o s i t i o n s . 

On December 17, 2012, the t r i a l c o u r t e n t e r e d a p a r t i a l 

summary judgment i n each a c t i o n i n f a v o r of J e f f e r s o n County 

"as t o l i a b i l i t y . " A f t e r a h e a r i n g on damages, i . e . , the 

amount of the u n p a i d s e w e r - s e r v i c e charges due f o r each 

p a r c e l , the t r i a l c o u r t e n t e r e d a judgment i n each a c t i o n f o r 

the s e w e r - s e r v i c e charges due and owing on December 21, 2012. 1 

The defendants a p p e a l e d each of the summary judgments i n f a v o r 

of J e f f e r s o n County on J a n u a r y 23, 2013. T h i s c o u r t 

c o n s o l i d a t e d the a p p e a l s . 

On a p p e a l , the d e f e n d a n t s ' main argument i s t h a t 

J e f f e r s o n County d i d not have the a u t h o r i t y t o impose l i e n s on 

the p a r c e l s f o r u n p a i d s e w e r - s e r v i c e charges. The defendants 

f u r t h e r argue t h a t they were e n t i t l e d t o the d i s c o v e r y they 

1 I n l i g h t of the arguments made on a p p e a l , the amount of 
the u n p a i d s e w e r - s e r v i c e charges a s s e s s e d f o r each p a r c e l i s 
not r e l e v a n t t o the outcome of t h e s e a p p e a l s . 
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sought i n t h e i r motion t o compel and t h a t the t r i a l c o u r t ' s 

e n t r y of the summary judgments i n f a v o r of J e f f e r s o n County 

was premature because the d i s c o v e r y the defendants sought was 

s t i l l p ending. We a f f i r m . 

We r e v i e w a summary judgment de novo; we a p p l y the same 

s t a n d a r d as was a p p l i e d i n the t r i a l c o u r t . A motion f o r a 

summary judgment i s t o be g r a n t e d when no genuine i s s u e of 

m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d t o a 

judgment as a m a t t e r of law. Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y moving f o r a summary judgment must make a prima f a c i e 

showing " t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a matter of 

law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992). I f the movant meets t h i s burden, "the 

burden then s h i f t s t o the nonmovant t o r e b u t the movant's 

prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be p r o v e d . " West v. Founders 
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L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 

1989); see A l a . Code 1975, § 12-21-12(d). 

The i s s u e c e n t r a l t o the r e s o l u t i o n of these a p p e a l s i s 

whether J e f f e r s o n County has the a u t h o r i t y t o impose a l i e n on 

the p r o p e r t y from which sewage i s d i s p o s e d through i t s 

sewerage system under A l a . Const. 1901, L o c a l Amendments, 

J e f f e r s o n County, § 4 (Off. Recomp.) ( f o r m e r l y Amendment No. 

73) ("the Amendment"), A l a . Code 1975, § 11-81-166, a p o r t i o n 

of the K e l l y A c t , c o d i f i e d a t § 11-81-160 e t seq.; and A c t No. 

619, A l a . A c t s 1949 ("Act No. 619"). To d e c i d e these a p p e a l s , 

we must c o n s t r u e t h e s e p r o v i s i o n s , m i n d f u l t h a t one of the 

most b a s i c p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n i s t h a t words 

i n a s t a t u t e are t o be g i v e n t h e i r commonly u n d e r s t o o d 

meaning, see DeKalb Cnty. LP Gas Co. v. Suburban Gas, I n c . , 

729 So. 2d 270, 275 ( A l a . 1998), and t h a t we must presume t h a t 

" 'every word, sentence, or p r o v i s i o n [ i n a s t a t u t e ] was 

i n t e n d e d f o r some u s e f u l purpose, has some f o r c e and e f f e c t , 

and t h a t some e f f e c t i s t o be g i v e n t o each, and a l s o t h a t no 

s u p e r f l u o u s words or p r o v i s i o n s were used.'" S h e f f i e l d v. 

S t a t e , 708 So. 2d 899, 909 ( A l a . Crim. App. 1997) ( q u o t i n g 82 

C.J.S. S t a t u t e s § 316 a t 551-52 (1953)). We t u r n now t o a 
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d i s c u s s i o n of the t e x t of those p r o v i s i o n s t h a t are n e c e s s a r y 

t o an u n d e r s t a n d i n g of the i s s u e . 

The K e l l y A c t , which was en a c t e d i n 1933, p e r m i t s 

c o u n t i e s and i n c o r p o r a t e d m u n i c i p a l i t i e s t o a c q u i r e , among 

o t h e r t h i n g s , a s a n i t a r y sewer system. § 11-81-161(a). To 

t h a t end, a county may i s s u e revenue bonds t o a c q u i r e , 

improve, e n l a r g e , extend, or r e p a i r a s a n i t a r y sewer system. 

§ 1 1 - 8 1 - 1 6 6 ( a ) ( 1 ) . F u r t h e r , § 11-81-166(b) r e q u i r e s t h a t 

bonds i s s u e d under the K e l l y A c t "be made pa y a b l e s o l e l y out 

of the revenues from the o p e r a t i o n of a system or systems of 

the borrower," and § 11-81-166(e) s t a t e s t h a t " [ n ]o bond or 

coupon i s s u e d p u r s u a n t t o [the K e l l y A c t ] s h a l l c o n s t i t u t e an 

in d e b t e d n e s s of the borrower i s s u i n g the same w i t h i n the 

meaning of any s t a t e c o n s t i t u t i o n a l p r o v i s i o n or s t a t u t o r y 

l i m i t a t i o n . " 

The Amendment was r a t i f i e d i n 1948. I t p r o v i d e d t h a t 

J e f f e r s o n County c o u l d i n c u r bonded i n d e b t e d n e s s e x c e e d i n g the 

then t h r e e and o n e - h a l f p e r c e n t debt l i m i t i n o r d e r t o f i n a n c e 
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improvements t o i t s sewer system. 2 The Amendment, i n 

p e r t i n e n t p a r t , reads as f o l l o w s : 

"I n a d d i t i o n t o any i n d e b t e d n e s s now a u t h o r i z e d , 
J e f f e r s o n county may become i n d e b t e d and may i s s u e 
bonds t h e r e f o r i n an amount not e x c e e d i n g 3 p e r c e n t 
of the a s s e s s e d v a l u a t i o n of the t a x a b l e p r o p e r t y i n 
s a i d county i n o r d e r t o pay the expenses of 
c o n s t r u c t i n g , i m p r o v i n g , e x t e n d i n g and r e p a i r i n g 
sewers and sewerage t r e a t m e n t and d i s p o s a l p l a n t s i n 
s a i d county. S a i d bonds s h a l l be g e n e r a l o b l i g a t i o n s 
of J e f f e r s o n county but s h a l l a l s o be p a y a b l e 
p r i m a r i l y from and s e c u r e d by a l i e n upon the sewer 
r e n t a l s or s e r v i c e charges, which s h a l l be l e v i e d 
and c o l l e c t e d i n an amount s u f f i c i e n t t o pay the 
p r i n c i p a l of and i n t e r e s t on such bonds, 
r e p l a c e m e n t s , e x t e n s i o n s and improvements t o , and 
the c o s t of o p e r a t i o n and maintenance o f , the sewers 
and sewerage t r e a t m e n t and d i s p o s a l p l a n t s . Such 
sewer r e n t a l s or s e r v i c e charges s h a l l be l e v i e d 
upon and c o l l e c t e d from the persons and p r o p e r t y 
whose sewerage i s d i s p o s e d of or t r e a t e d by the 
sewers or the sewerage t r e a t m e n t or d i s p o s a l p l a n t s 
and whether s e r v e d by the p a r t of the sewer system 
then b e i n g c o n s t r u c t e d , improved, or extended or by 
some o t h e r p a r t of such system; and such charges or 
r e n t a l s s h a l l be a p e r s o n a l o b l i g a t i o n of the 
occupant of the p r o p e r t y the sewerage from which i s 
d i s p o s e d of by such sewers or t r e a t e d i n such p l a n t s 
and s h a l l a l s o be a l i e n upon such p r o p e r t y , 
e n f o r c e a b l e by a s a l e t h e r e o f . 

2As e x p l a i n e d i n L u n s f o r d v. J e f f e r s o n County, 973 So. 2d 
327, 328 n.1 ( A l a . 2007), § 224 of the Alabama C o n s t i t u t i o n i n 
1948 s e t a debt l i m i t of t h r e e and o n e - h a l f p e r c e n t ; Amendment 
No. 342 i n c r e a s e d the debt l i m i t t o f i v e p e r c e n t i n 1976. 
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"The g o v e r n i n g body of J e f f e r s o n county s h a l l 
have f u l l power and a u t h o r i t y t o manage, o p e r a t e , 
c o n t r o l and a d m i n i s t e r the sewers and p l a n t s h e r e i n 
p r o v i d e d f o r and, t o t h a t end, may make any 
r e a s o n a b l e and n o n d i s c r i m i n a t o r y r u l e s and 
r e g u l a t i o n s f i x i n g r a t e s and charges, p r o v i d i n g f o r 
the payment, c o l l e c t i o n and enforcement t h e r e o f , and 
the p r o t e c t i o n of i t s p r o p e r t y . L i e n s f o r sewer 
r e n t a l s or s e r v i c e charges s h a l l be f o r e c l o s e d i n 
such manner as may be p r o v i d e d by law f o r 
f o r e c l o s i n g m u n i c i p a l assessments f o r p u b l i c 
improvements. T h i s amendment i s s e l f - e x e c u t i n g . 

"The a u t h o r i t y t o i s s u e bonds s h a l l cease 
December 31, 1958. The a u t h o r i t y t o l e v y and c o l l e c t 
sewer charges and r e n t a l s s h a l l be l i m i t e d t o such 
charges as w i l l pay the p r i n c i p a l of and i n t e r e s t on 
the bonds and the r e a s o n a b l e expense of e x t e n d i n g , 
i m p r o v i n g , o p e r a t i n g and m a i n t a i n i n g s a i d sewers and 
p l a n t s ; and when the bonds s h a l l have been p a i d o f f , 
s e r v i c e charges and r e n t a l s s h a l l be a c c o r d i n g l y 
reduced, i t b e i n g the i n t e n t and purpose of t h i s 
amendment t h a t the expenses of needed improvements 
and e x t e n s i o n s and maintenance and o p e r a t i o n of the 
sewers and sewerage t r e a t m e n t and d i s p o s a l p l a n t s 
and no o t h e r e x p e n d i t u r e s s h a l l be p a i d from such 
s e r v i c e charges and r e n t a l s . " 

A c t No. 619, which was e n a c t e d i n 1949, s t a t e s i n § 1 

t h a t i t i s i n t e n d e d t o 

"supplement [the Amendment], and t o enable J e f f e r s o n 
County t o c o n s t r u c t , improve, e x t e n d and r e p a i r 
sewers and sewerage t r e a t m e n t and d i s p o s a l p l a n t s i n 
s a i d County and t o e x e r c i s e the power and a u t h o r i t y 
g i v e n by [the Amendment] t o l e v y sewer r e n t a l s or 
sewer s e r v i c e charges upon and c o l l e c t from the 
persons and p r o p e r t y whose sewerage i s d i s p o s e d of 
or t r e a t e d by such sewers or sewerage t r e a t m e n t or 
d i s p o s a l p l a n t s and t o make such r e n t a l s or charges 
a p e r s o n a l o b l i g a t i o n of the occupant of the 
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p r o p e r t y the sewerage from which i s d i s p o s e d of by 
such sewers or t r e a t e d i n such p l a n t s and a l s o a 
l i e n upon such p r o p e r t y and t o p r o v i d e e f f e c t i v e 
means f o r the c o l l e c t i o n of such r e n t a l s or charges 
and t o i n s u r e t h a t revenue d e r i v e d from such r e n t a l s 
and charges i s a p p l i e d as p r o v i d e d i n [the 
Amendment]. T h i s A c t s h a l l be l i b e r a l l y c o n s t r u e d 
i n c o n f o r m i t y w i t h such purpose." 

S e c t i o n 4 of A c t No. 619 g r a n t s the county commission the 

power t o l e v y sewer r e n t a l s or s e r v i c e charges. That s e c t i o n 

f u r t h e r p r o v i d e s t h a t " [ s ] u c h sewer r e n t a l s or s e r v i c e charges 

may be c o l l e c t e d from, and be a l i e n upon, any p r o p e r t y s e r v e d 

by the sewerage system p r i o r t o as w e l l as a f t e r the time when 

improvements f i n a n c e d by the i s s u a n c e of bonds a u t h o r i z e d 

under [the Amendment] s h a l l be begun." S e c t i o n 5 of A c t No. 

619, among o t h e r t h i n g s , attempted t o l i m i t the s e w e r - s e r v i c e 

charges, where the s e r v i c e was based on the consumption of 

water a l o n e , t o an amount not t o exceed 50% of the water b i l l 

of the p r o p e r t y i n v o l v e d . Our supreme c o u r t s t r u c k down § 5 

as u n c o n s t i t u t i o n a l i n S h e l l v. J e f f e r s o n County, 454 So. 2d 

1331, 1337 ( A l a . 1984), because, i t c o n c l u d e d , the attempt t o 

l i m i t the amount of the s e w e r - s e r v i c e charges c o n f l i c t e d w i t h 

the language c o n t a i n e d i n the Amendment g r a n t i n g the county 
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commission " f u l l power and a u t h o r i t y t o ... f i x [ ] r a t e s and 

c h a r g e s . " 3 

Under § 7 of A c t No. 619, s e w e r - s e r v i c e charges are 

charged t o the p a r c e l of r e a l p r o p e r t y from which the sewerage 

o r i g i n a t e d . Furthermore, § 9 of A c t No. 619 p r o v i d e s t h a t 

" unpaid [ s e w e r - s e r v i c e charges] and a l l i n t e r e s t a c c r u i n g 

t h e r e o n s h a l l be a l i e n on such p a r c e l of r e a l p r o p e r t y . " In 

a d d i t i o n t o o t h e r r i g h t s s e t out i n A c t No. 619, § 13 empowers 

3 A l t h o u g h a r e a d i n g of the o p i n i o n i s s u e d i n S h e l l might 
l e a d one t o co n c l u d e , as do the d e f e n d a n t s , t h a t A c t No. 619 
was s t r u c k down i n i t s e n t i r e t y , we cannot agree. The 
d e t e r m i n a t i o n t h a t A c t No. 619 was u n c o n s t i t u t i o n a l was based 
s o l e l y upon i t s attempt t o l i m i t the county commission's 
a b i l i t y t o s e t s e w e r - s e r v i c e charges; the o n l y s e c t i o n of A c t 
No. 619 t h a t attempted t o l i m i t the county commission's power 
was § 5. Thus, we conclude t h a t S h e l l i m p l i c i t l y d e t e rmined 
t h a t o n l y § 5 of A c t No. 619 was u n c o n s t i t u t i o n a l . T h i s 
r e a d i n g of S h e l l i s b o l s t e r e d by the p r i n c i p l e t h a t " [ c ] o u r t s 
w i l l s t r i v e t o u p h o l d a c t s of the l e g i s l a t u r e " and the f a c t 
t h a t A c t No. 619 c o n t a i n e d a s e v e r a b i l i t y c l a u s e i n § 17, 
which i n d i c a t e d t h a t the l e g i s l a t u r e d e s i r e d t h a t o n l y the 
o f f e n d i n g s e c t i o n of A c t No. 619 be i n v a l i d a t e d , l e a v i n g the 
r e m a i n i n g s e c t i o n s of A c t No. 619, many of which c o n t a i n e d 
language m i r r o r i n g t h a t used i n the Amendment, " i n t a c t and i n 
f o r c e . " C i t y of Birmingham v. Smith, 507 So. 2d 1312, 1315 
( A l a . 1987); see a l s o M i t c h e l l v. M o b i l e Cnty., 294 A l a . 130, 
134, 313 So. 2d 172, 175 (1975) ( " [ I ] f the r e m a i n i n g p o r t i o n s 
of an A c t are complete w i t h i n t hemselves, s e n s i b l e and capable 
of e x e c u t i o n , the A c t w i l l s t a n d where i n v a l i d p o r t i o n s were 
d e l e t e d i n accordance w i t h a s e v e r a b i l i t y c l a u s e . " ) . 
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the county commission t o f o r e c l o s e on any l i e n f o r u n p a i d 

s e w e r - s e r v i c e charges " i n any such manner as may be p r o v i d e d 

by law f o r f o r e c l o s i n g m u n i c i p a l assessments f o r p u b l i c 

improvements," which procedure i s s e t out i n A l a . Code 1975, 

§ 11-48-1 e t seq. 

Based on the above-quoted and e x p l a i n e d p o r t i o n s of the 

Amendment, A c t No. 619, and the K e l l y A c t , the defendants 

argue t h a t J e f f e r s o n County does not have the a u t h o r i t y t o 

a s s e s s the e n t i r e amount of u n p a i d s e w e r - s e r v i c e charges f o r 

each p a r c e l of p r o p e r t y as a l i e n a g a i n s t the p r o p e r t y 

because, t h e y contend, t h a t r i g h t e x i s t s o n l y i n r e l a t i o n t o 

revenue bonds i s s u e d under the Amendment and not t o bonds 

i s s u e d under the K e l l y A c t . That i s , the defendants contend 

t h a t the u n p a i d s e w e r - s e r v i c e charges s h o u l d be a p p o r t i o n e d , 

w i t h o n l y those amounts t h a t were charged t o repay any bonds 

under the Amendment or those amounts r e l a t e d t o the r e a s o n a b l e 

expenses of e x t e n d i n g , i m p r o v i n g , o p e r a t i n g , and m a i n t a i n i n g 

the sewer system b e i n g imposed as a l i e n on the p a r c e l s of 

r e a l p r o p e r t y . Thus, the defendants concede t h a t a l i e n may 

be imposed upon t h e i r p r o p e r t i e s under the Amendment f o r the 
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r e a s o n a b l e expenses of e x t e n d i n g , i m p r o v i n g , o p e r a t i n g , and 

m a i n t a i n i n g a sewer system. 

However, the defendants argue t h a t the K e l l y A c t g r a n t s 

J e f f e r s o n County no a u t h o r i t y t o impose a l i e n on r e a l 

p r o p e r t y as a r e s u l t of the i s s u a n c e of K e l l y A c t bonds under 

§ 11-81-166. J e f f e r s o n County contends t h a t i t s power t o s e t 

s e w e r - s e r v i c e charges, t o c o l l e c t s e w e r - s e r v i c e charges, and 

t o impose a l i e n a g a i n s t a p a r c e l of p r o p e r t y s e r v i c e d by the 

sewer system f o r u n p a i d s e w e r - s e r v i c e charges i s not l i m i t e d 

t o o n l y t h a t p o r t i o n of those charges t h a t a r i s e from the 

repayment of the bonds i s s u e d p u r s u a n t t o the Amendment or 

t h a t a r i s e from the r e a s o n a b l e expenses of e x t e n d i n g , 

i m p r o v i n g , o p e r a t i n g , and m a i n t a i n i n g the sewer system. That 

argument i s s u p p o r t e d by L u n s f o r d v. J e f f e r s o n County, 973 So. 

2d 327, 329 ( A l a . 2007), i n which our supreme c o u r t a f f i r m e d 

a t r i a l c o u r t ' s judgment d e t e r m i n i n g A l a . Code 1975, § 35-9¬

14, u n c o n s t i t u t i o n a l . 

In L u n s f o r d , l a n d l o r d s sued J e f f e r s o n County, s e e k i n g a 

judgment d e c l a r i n g t h a t the county's i m p o s i t i o n of l i e n s 

a g a i n s t p r o p e r t i e s owned by the l a n d l o r d s f o r u n p a i d sewer-

s e r v i c e charges i n c u r r e d by t e n a n t s v i o l a t e d § 35-9-14, which 
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s t a t e d t h a t b i l l s f o r sewer s e r v i c e would be the s o l e 

r e s p o n s i b i l i t y of the t e n a n t and t h a t such b i l l s would not 

" c o n s t i t u t e a l i e n on the p r o p e r t y where the sewer s e r v i c e was 

r e c e i v e d . " L u n s f o r d , 973 So. 2d a t 328 & 329. Based on the 

f a c t t h a t the Amendment p r o v i d e d t h a t the a u t h o r i t y t o i s s u e 

bonds p u r s u a n t t o the Amendment e x p i r e d i n December 1958 and 

based on the statement i n d i c a t i n g t h a t the purpose of the 

Amendment was " t h a t the expenses of needed improvements and 

e x t e n s i o n s and maintenance and o p e r a t i o n of the sewers and 

sewerage t r e a t m e n t and d i s p o s a l p l a n t s and no o t h e r 

e x p e n d i t u r e s s h a l l be p a i d from such s e r v i c e charges and 

r e n t a l s , " the l a n d l o r d s argued t h a t J e f f e r s o n County had no 

power t o c o l l e c t s e w e r - s e r v i c e charges under the Amendment 

a f t e r i t s a u t h o r i t y t o i s s u e bonds under the Amendment had 

e x p i r e d and a f t e r a l l bonds i s s u e d under the Amendment had 

been p a i d . I d . a t 331. Our supreme c o u r t e x p l a i n e d t h a t the 

c o n s t r u c t i o n urged by the l a n d l o r d s " c o n t r a d i c t [ e d ] the p l a i n 

language of the [A]mendment," which c l e a r l y e n v i s i o n e d t h a t 

s e w e r - s e r v i c e charges would be n e c e s s a r y t o o p e r a t e and 

m a i n t a i n the sewer systems t h a t had been c o n s t r u c t e d w i t h the 

a s s i s t a n c e of the bonds i s s u e d under the Amendment. I d . 
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Based on the language of the Amendment i n d i c a t i n g t h a t sewer-

s e r v i c e charges would be reduced a f t e r the payment of the bond 

debt i n c u r r e d under the Amendment, our supreme c o u r t c o n c l u d e d 

t h a t , " [ c ] l e a r l y , the [A]mendment does not contemplate the 

e l i m i n a t i o n of charges; i n f a c t , i t contemplates the 

c o n t i n u a t i o n of the c o l l e c t i o n of s e r v i c e charges and r e n t a l s 

a f t e r the payment of the l a s t of the bonded i n d e b t e d n e s s . " 

I d . The language our supreme c o u r t r e l i e d upon makes i t c l e a r 

t h a t , even a f t e r the bonds i s s u e d under the Amendment have 

been p a i d , J e f f e r s o n County c o u l d c o n t i n u e t o l e v y and c o l l e c t 

s e w e r - s e r v i c e charges t o cover "the expenses of needed 

improvements and e x t e n s i o n s and maintenance and o p e r a t i o n of 

the sewers and sewerage t r e a t m e n t and d i s p o s a l p l a n t s . " I d . 

J e f f e r s o n County a l s o r e l i e s on A c t No. 619 t o sup p o r t 

i t s r i g h t t o impose l i e n s f o r u n p a i d s e w e r - s e r v i c e charges. 

We note t h a t many of the s e c t i o n s of A c t No. 619 c o n t a i n 

language n e a r l y i d e n t i c a l t o , or s i m i l a r t o , the language 

u t i l i z e d i n the Amendment. S e c t i o n s 4, 9, and 13 echo the 

r i g h t s of the county commission t o s e t s e w e r - s e r v i c e charges, 

s t a t e t h a t u n p a i d s e w e r - s e r v i c e charges are a l i e n upon the 

r e a l p r o p e r t y t o which sewer s e r v i c e s are p r o v i d e d , and g r a n t 
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the county commission the power t o e n f o r c e the l i e n . Thus, 

l i k e J e f f e r s o n County, we agree t h a t A c t No. 619 a l s o p r o v i d e s 

a b a s i s f o r J e f f e r s o n County's power t o impose a l i e n f o r the 

u n p a i d s e w e r - s e r v i c e charges on the p r o p e r t y p r o v i d e d sewer 

s e r v i c e s . However, A c t No. 619 merely m i r r o r s and f u r t h e r 

d e f i n e s the r i g h t s of J e f f e r s o n County under the Amendment, 

and J e f f e r s o n County's r e l i a n c e on i t does not c o m p l e t e l y 

r e s o l v e the remainder of the d e f e n d a n t s ' arguments r e g a r d i n g 

apportionment of the u n p a i d s e w e r - s e r v i c e charges. 

The defendants f u r t h e r argue t h a t the language of the 

Amendment and the l a c k of language r e l a t i n g t o the c r e a t i o n of 

a l i e n a g a i n s t the p r o p e r t y s e r v i c e d by the sewer system i n 

the K e l l y A c t p r e c l u d e s t h a t p o r t i o n of s e w e r - s e r v i c e charges 

i n t e n d e d t o pay o f f i n d e b t e d n e s s a s s o c i a t e d w i t h bonds i s s u e d 

p u r s u a n t t o the K e l l y A c t from becoming a l i e n a g a i n s t the 

p r o p e r t y t o which sewer s e r v i c e i s p r o v i d e d . T h i s i s so, they 

contend, because, u n l i k e the Amendment, the K e l l y A c t c o n t a i n s 

no p r o v i s i o n a u t h o r i z i n g a l i e n on the p r o p e r t y s e r v i c e d by 

the sewer system and because the revenue bonds i s s u e d under 

the K e l l y A c t are f o r a c q u i s i t i o n , improvement, enlargement, 

e x t e n s i o n and r e p a i r of the sewer system. Indeed, the K e l l y 
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A c t does not c o n t a i n any p r o v i s i o n s s p e a k i n g s p e c i f i c a l l y t o 

the power of a county t o c o l l e c t s e w e r - s e r v i c e charges, much 

l e s s a p r o v i s i o n r e l a t i n g t o c r e a t i o n of a l i e n upon the 

p r o p e r t y r e c e i v i n g sewer s e r v i c e s . However, we cannot 

conclude t h a t l a c k of such p r o v i s i o n s l e n d s s u p p o r t t o the 

de f e n d a n t s ' argument. 

In f a c t , the f a c t t h a t bonds i s s u e d p u r s u a n t t o the K e l l y 

A c t are f o r the purposes of a c q u i r i n g , i m p r o v i n g , e n l a r g i n g , 

e x t e n d i n g , and r e p a i r i n g the sewer system does not sup p o r t the 

c o n c l u s i o n t h a t K e l l y A c t bonds do not f a l l w i t h i n the 

p e r m i t t e d use f o r c o n t i n u e d s e w e r - s e r v i c e charges i n the 

Amendment. That i s , we cannot conclude t h a t the use of K e l l y 

A c t bonds f o r the purpose of a c q u i r i n g , i m p r o v i n g , e n l a r g i n g , 

e x t e n d i n g , and r e p a i r i n g the sewer system i s not e q u i v a l e n t t o 

u s i n g those bonds as a means t o f i n a n c e "the expenses of 

needed improvements and e x t e n s i o n s and maintenance and 

o p e r a t i o n of the sewers and sewerage t r e a t m e n t and d i s p o s a l 

p l a n t s , " which serve as a b a s i s f o r J e f f e r s o n County's 

c o n t i n u e d power t o l e v y and c o l l e c t s e w e r - s e r v i c e charges and 

to impose l i e n s f o r u n p a i d s e w e r - s e r v i c e charges under the 

Amendment. We agree w i t h J e f f e r s o n County t h a t the l i e n s , 
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i n c l u d i n g any p o r t i o n t h a t might have been i n t e n d e d t o repay 

K e l l y A c t bond i n d e b t e d n e s s , were p r o p e r l y imposed a g a i n s t the 

de f e n d a n t s ' p r o p e r t i e s under the power p r o v i d e d t o i t i n the 

Amendment and A c t No. 619. 

We next c o n s i d e r the d e f e n d a n t s ' arguments t h a t the t r i a l 

c o u r t e r r e d i n f a i l i n g t o r u l e on t h e i r motions t o compel 

d i s c o v e r y and i n f a i l i n g t o postpone r u l i n g on the motions f o r 

a summary judgment pending f u r t h e r d i s c o v e r y . As noted above, 

the defendants sought, and were not p r o v i d e d , documents or 

o t h e r i n f o r m a t i o n r e l a t i n g t o what p o r t i o n or percentage of 

the s e w e r - s e r v i c e charges were a t t r i b u t a b l e t o the f o l l o w i n g 

i t e m s : c a p i t a l improvements, a d m i n i s t r a t i o n , o p e r a t i o n , 

maintenance, and debt s e r v i c e . They moved the t r i a l c o u r t t o 

compel p r o d u c t i o n of t h a t i n f o r m a t i o n , but the t r i a l c o u r t 

never e x p r e s s l y r u l e d upon t h e i r motions. F u r t h e r , i n t h e i r 

memorandums i n o p p o s i t i o n t o the motions f o r a summary 

judgment, the defendants b r i e f l y r e q u e s t e d t h a t the t r i a l 

c o u r t e i t h e r deny or d e c l i n e t o r u l e upon the summary-judgment 

motions pending t h e i r r e c e i p t of the r e q u e s t e d d i s c o v e r y . 

We f i r s t note t h a t , a l t h o u g h t h e i r b r i e f on a p p e a l r e l i e s 

on caselaw i n t e r p r e t i n g Rule 5 6 ( f ) , A l a . R. C i v . P., which 
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governs the c o n t i n u a n c e of a summary-judgment r u l i n g or 

h e a r i n g based on the pendency of d i s c o v e r y , the defendants 

never a c t u a l l y c o m p l i e d w i t h the s p e c i f i c r e q u i r e m e n t s of Rule 

56 ( f ) . In t h e i r b r i e f , the defendants quote McGhee v. M a r t i n , 

892 So. 2d 398, 401 ( A l a . C i v . App. 2004) ( q u o t i n g Wright v.  

S t a t e , 757 So. 2d 457, 459 ( A l a . C i v . App. 2000) ( i n t e r n a l 

c i t a t i o n s o m i t t e d ) ) , t h u s l y : " ' A l t h o u g h the pendency of 

d i s c o v e r y does not alone bar a summary judgment, i f the 

nonmoving p a r t y can demonstrate t h a t the o u t s t a n d i n g d i s c o v e r y 

i s c r u c i a l t o h i s case, then i t i s e r r o r f o r the t r i a l c o u r t 

t o e n t e r a summary judgment b e f o r e the d i s c o v e r y has been 

completed.'" However, the sentence f o l l o w i n g the quoted 

m a t e r i a l from McGhee s t a t e s : "'To show t h a t the d i s c o v e r y 

sought i s c r u c i a l t o h i s case, the nonmoving p a r t y s h o u l d 

comply w i t h Rule 56(f) Our supreme c o u r t has s t a t e d 

t h a t "[a] p a r t y s e e k i n g the s h e l t e r of Rule 5 6 ( f ) must o f f e r 

an a f f i d a v i t e x p l a i n i n g t o the c o u r t why he i s unable t o make 

the s u b s t a n t i v e response r e q u i r e d by Rule 5 6 ( e ) . " Hope v.  

Brannan, 557 So. 2d 1208, 1213 ( A l a . 1989). C o n v e r s e l y , our 

supreme c o u r t has noted t h a t "[a] p e n d i n g motion t o compel 

p r o d u c t i o n ( P a r r i s h [ v. Board of Comm'rs of Alabama S t a t e Bar, 
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533 F.2d 942 (5th C i r . 1976)]) and a motion t o compel answers 

t o i n t e r r o g a t o r i e s , which has been g r a n t e d (Noble[ v. McManus, 

504 So. 2d 248 ( A l a . 1987)]) when the e v i d e n c e b e f o r e the 

c o u r t c l e a r l y shows t h a t the e v i d e n c e sought i s c r u c i a l t o the 

non-moving p a r t y ' s case, have been h e l d s u f f i c i e n t compliance 

w i t h Rule 5 6 ( f ) ." Reeves v. P o r t e r , 521 So. 2d 963, 965 ( A l a . 

1988). 

Assuming the motion t o compel and the b r i e f r e f e r e n c e i n 

the d e f e n d a n t s ' memorandums of law i n o p p o s i t i o n t o the 

motions f o r a summary judgment m i n i m a l l y meet the r e q u i r e m e n t s 

of Rule 5 6 ( f ) , the i s s u e i s whether the e v i d e n c e sought was, 

i n f a c t , c r u c i a l t o the d e f e n d a n t s ' p o s i t i o n t h a t the l i e n s 

imposed upon t h e i r p r o p e r t i e s c o u l d not have been imposed 

because a t l e a s t some p o r t i o n of the l i e n s was a t t r i b u t a b l e t o 

repayment of bonds J e f f e r s o n County had i s s u e d p u r s u a n t t o the 

K e l l y A c t . Because we have c o n c l u d e d t h a t J e f f e r s o n County 

had the power under the Amendment and A c t No. 619 t o impose 

the l i e n s a t i s s u e , r e g a r d l e s s of whether any p o r t i o n of those 

l i e n s was a t t r i b u t a b l e t o repayment of i n d e b t e d n e s s a s s o c i a t e d 

w i t h bonds i s s u e d under the K e l l y A c t , the i n f o r m a t i o n the 

defendants sought t o d i s c o v e r was not r e l e v a n t t o the 
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r e s o l u t i o n of the l e g a l i s s u e p r e s e n t e d t o the t r i a l c o u r t i n 

the motions f o r a summary judgment. Thus, we conclude t h a t 

the t r i a l c o u r t d i d not e r r by c o n s i d e r i n g the summary-

judgment motions b e f o r e the defendants r e c e i v e d the r e q u e s t e d 

i n f o r m a t i o n and t h a t the t r i a l c o u r t d i d not e r r by f a i l i n g t o 

r u l e on the motion t o compel b e f o r e e n t e r i n g the summary 

judgments i n f a v o r of J e f f e r s o n County. 

2120332 -- AFFIRMED. 

2120333 -- AFFIRMED. 

2120334 -- AFFIRMED. 

2120335 -- AFFIRMED. 

2120336 -- AFFIRMED. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 
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