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PER CURIAM. 

S.O. and N.O. ("the m a t e r n a l grandparents") a p p e a l a 

Februa r y 5, 2013, judgment awarding v i s i t a t i o n w i t h A.B. ("the 

c h i l d " ) , of whom the m a t e r n a l g r a n d p a r e n t s have custody, t o 

the c h i l d ' s f a t h e r , K.B. ("the f a t h e r " ) . 
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T h i s c h i l d has been the s u b j e c t of a p r e v i o u s a p p e a l 

i n v o l v i n g the m a t e r n a l g r a n d p a r e n t s and C.O., the c h i l d ' s 

mother. In C.O. v. S.O., 85 So. 3d 460 ( A l a . C i v . App. 2011), 

t h i s c o u r t r e v i e w e d a judgment awarding c u s t o d y of the c h i l d 

t o the m a t e r n a l g r a n d p a r e n t s and denying the mother's r e q u e s t 

f o r v i s i t a t i o n w i t h the c h i l d ; t h a t a p p e a l i s d i s c u s s e d l a t e r 

i n t h i s o p i n i o n . We note t h a t the Etowah J u v e n i l e Court ("the 

j u v e n i l e c o u r t " ) o r d e r e d t h a t the r e c o r d from the a c t i o n i n 

C.O. v. S.O., su p r a , be i n c o r p o r a t e d i n t o the r e c o r d on ap p e a l 

i n t h i s case. The r e c o r d r e v e a l s the f o l l o w i n g f a c t s . 

In September 2008, the Etowah County Department of Human 

Resources ("DHR") f i l e d a dependency p e t i t i o n s e e k i n g t o 

remove the then two-month-old c h i l d from the cust o d y of the 

p a r e n t s because of domestic v i o l e n c e by the f a t h e r a g a i n s t the 

mother. In October 2008, the j u v e n i l e c o u r t e n t e r e d a 

judgment f i n d i n g the c h i l d dependent as a r e s u l t of domestic 

v i o l e n c e i n the home. The j u v e n i l e c o u r t awarded cu s t o d y of 

the c h i l d t o DHR, which p l a c e d the c h i l d w i t h the m a t e r n a l 

g r a n d p a r e n t s . S h o r t l y t h e r e a f t e r , the f a t h e r was a r r e s t e d on 

charges of m a n u f a c t u r i n g methamphetamine and p o s s e s s i o n of a 

c o n t r o l l e d s u b s t a n c e . 
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In J a n u a r y 2011, the mother f i l e d a p e t i t i o n s e e k i n g the 

r e t u r n of cus t o d y of the c h i l d ; the m a t e r n a l g r a n d p a r e n t s 

a s s e r t e d a c l a i m f o r cus t o d y d u r i n g the h e a r i n g on the m e r i t s 

i n t h a t a c t i o n . The j u v e n i l e c o u r t conducted an ore tenus 

h e a r i n g ; the f a t h e r was not p r e s e n t a t t h a t h e a r i n g because he 

was i n p r i s o n . On May 16, 2011, the j u v e n i l e c o u r t e n t e r e d a 

judgment awarding the m a t e r n a l g r a n d p a r e n t s custody of the 

c h i l d , d e n y i n g the mother v i s i t a t i o n a t t h a t time, and 

o r d e r i n g t h a t DHR c l o s e i t s s u p e r v i s i o n of the m a t t e r . 

On appe a l from the May 16, 2011, judgment, the mother d i d 

not c o n t e s t the award of cus t o d y of the c h i l d t o the m a t e r n a l 

g r a n d p a r e n t s ; she argued o n l y t h a t the j u v e n i l e c o u r t had 

e r r e d i n f a i l i n g t o award her v i s i t a t i o n w i t h the c h i l d . C.O.  

v. S.O., s u p r a . T h i s c o u r t r e v e r s e d , c o n c l u d i n g t h a t , 

a l t h o u g h the f a c t s s u p p o r t e d the j u v e n i l e c o u r t ' s 

d e t e r m i n a t i o n t h a t the mother's conduct had had a n e g a t i v e 

impact on the c h i l d , g i v e n the f a c t s , the mother's v i s i t a t i o n 

s h o u l d not have been suspended e n t i r e l y . C.O. v. S.O., 85 So. 

2d a t 866. On remand, the j u v e n i l e c o u r t awarded the mother 

one hour of s u p e r v i s e d v i s i t a t i o n on a l t e r n a t i n g weeks. 

On August 24, 2012, the f a t h e r , who had been r e l e a s e d 

from p r i s o n on August 13, 2012, f i l e d a v e r i f i e d p e t i t i o n 
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s t a t i n g t h a t he was on p a r o l e and s e e k i n g v i s i t a t i o n w i t h the 

c h i l d . In t h a t v e r i f i e d p e t i t i o n , the f a t h e r s t a t e d t h a t the 

m a t e r n a l g r a n d p a r e n t s "have e x h i b i t e d such a r o u t i n e p a t t e r n 

of d e n i a l of v i s i t a t i o n t h a t the development and n u r t u r i n g of 

the f a t h e r ' s l o v i n g r e l a t i o n s h i p w i t h h i s daughter i s 

t h r e a t e n e d . " 1 The f a t h e r r e q u e s t e d an ex p a r t e v i s i t a t i o n 

o r d e r ; i n r e q u e s t i n g t h a t ex p a r t e r e l i e f , the f a t h e r d i d not 

a l l e g e t h a t the c h i l d was i n danger or t h a t an emergency 

e x i s t e d . See Ex p a r t e N o r l a n d e r , 90 So. 3d 183, 185 ( A l a . 

C i v . App. 2012) (the o n l y e x c e p t i o n t o the r u l e t h a t a 

c u s t o d i a l p a r e n t or c u s t o d i a n can be d e p r i v e d of custody, even 

t e m p o r a r i l y , w i t h o u t n o t i c e i s when t h e r e i s an a l l e g a t i o n 

t h a t the c h i l d i s i n da n g e r ) . 

On August 24, 2012, the same day the f a t h e r r e q u e s t e d ex 

p a r t e r e l i e f , the j u v e n i l e c o u r t e n t e r e d an ex p a r t e o r d e r 

awarding the f a t h e r f i v e hours of v i s i t a t i o n a t a m a l l on 

a l t e r n a t i n g Saturdays and o r d e r i n g t h a t v i s i t a t i o n b e g i n the 

next day, Saturday, August 25, 2012. The August 24, 2012, 

or d e r made no p r o v i s i o n f o r any s u p e r v i s i o n of the f a t h e r ' s 

1The f a t h e r ' s p e t i t i o n f o r v i s i t a t i o n was s u p p o r t e d by h i s 
a f f i d a v i t i n which he t e s t i f i e d t h a t the a l l e g a t i o n s i n h i s 
p e t i t i o n were t r u e and c o r r e c t . 
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v i s i t a t i o n and, i n s t e a d , s p e c i f i e d t h a t " [ t ] h e m a t e r n a l 

g r a n d p a r e n t s of the minor c h i l d are t o a l l o w the p a r t i e s 

p r i v a c y d u r i n g the v i s i t " and t h a t the f a t h e r i s t o t i m e l y 

r e t u r n the c h i l d t o a s p e c i f i e d meeting p l a c e i n the m a l l a t 

the end of the v i s i t a t i o n p e r i o d . 

I t i s u n d i s p u t e d t h a t the m a t e r n a l g r a n d p a r e n t s were 

s e r v e d w i t h the f a t h e r ' s p e t i t i o n f o r v i s i t a t i o n and the 

j u v e n i l e c o u r t ' s ex p a r t e August 24, 2012, v i s i t a t i o n o r d e r on 

the a f t e r n o o n of F r i d a y , September 7, 2012. On September 10, 

2012, the f a t h e r f i l e d a motion s e e k i n g t o have the m a t e r n a l 

g r a n d p a r e n t s h e l d i n contempt f o r t h e i r f a i l u r e t o b r i n g the 

c h i l d t o v i s i t a t i o n on September 8, 2012. A l s o on September 

10, 2012, the j u v e n i l e c o u r t e n t e r e d an o r d e r s c h e d u l i n g the 

contempt motion f o r a h e a r i n g on October 19, 2012, and 

o r d e r i n g the m a t e r n a l g r a n d p a r e n t s t o comply w i t h the August 

24, 2012, ex p a r t e o r d e r i n the i n t e r i m . 

On September 14, 2012, the m a t e r n a l g r a n d p a r e n t s f i l e d a 

response t o the f a t h e r ' s p e t i t i o n f o r v i s i t a t i o n and a motion 

t o s t a y enforcement of the August 24, 2012, ex p a r t e 

v i s i t a t i o n o r d e r pending an e v i d e n t i a r y h e a r i n g . In t h e i r 

response and motion t o s t a y , the m a t e r n a l g r a n d p a r e n t s 

d e t a i l e d the f a t h e r ' s p a s t conduct, which formed the b a s i s f o r 
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t h e i r concerns f o r the c h i l d ' s s a f e t y . In a d d i t i o n , the 

m a t e r n a l g r a n d p a r e n t s argued t h a t the f a t h e r had made no 

attempt t o c o n t a c t them f o r v i s i t a t i o n b e f o r e f i l i n g h i s 

p e t i t i o n and h i s r e q u e s t f o r ex p a r t e r e l i e f , t h a t the f a t h e r 

had p r o v i d e d no reason f o r f a i l i n g t o p r o v i d e them n o t i c e of 

h i s p e t i t i o n b e f o r e s e e k i n g the ex p a r t e o r d e r , and t h a t no 

emergency s i t u a t i o n e x i s t e d w a r r a n t i n g an ex p a r t e o r d e r . The 

m a t e r n a l g r a n d p a r e n t s a l s o argued t h a t the f a t h e r had had no 

c o n t a c t w i t h the c h i l d s i n c e she was one year o l d and t h a t the 

now f o u r - y e a r - o l d c h i l d d i d not know the f a t h e r ; t h e r e f o r e , 

they contended, the v i s i t a t i o n arrangement e s t a b l i s h e d i n the 

August 24, 2012, ex p a r t e o r d e r was not i n the c h i l d ' s b e s t 

i n t e r e s t s . 

On September 18, 2012, the j u v e n i l e c o u r t e n t e r e d an 

o r d e r s p e c i f y i n g t h a t the f a t h e r was t o r e c e i v e v i s i t a t i o n f o r 

one hour on a l t e r n a t i n g Thursday n i g h t s a t a l o c a l m a l l and 

t h a t t h a t v i s i t a t i o n was t o be s u p e r v i s e d by the m a t e r n a l 

g r a n d p a r e n t s . The October 19, 2012, h e a r i n g was r e s c h e d u l e d , 

and the j u v e n i l e c o u r t e v e n t u a l l y h e a r d ore tenus e v i d e n c e on 

the m e r i t s on January 16, 2013. 

The e v i d e n c e from t h a t h e a r i n g i n d i c a t e s the f o l l o w i n g . 

Monica F r a z i e r , the DHR s o c i a l worker a s s i g n e d t o the c h i l d ' s 
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case between October 2008 and October 2010, t e s t i f i e d t h a t the 

c h i l d had been removed from the p a r e n t s ' custody because of 

domestic v i o l e n c e by the f a t h e r . The f a t h e r had not 

co o p e r a t e d w i t h DHR's o f f e r of r e u n i f i c a t i o n s e r v i c e s and had 

not v i s i t e d r e g u l a r l y w i t h the c h i l d . F u r t h e r , the mother's 

t e s t i m o n y from the r e c o r d i n the 2011 ap p e a l i n d i c a t e d t h a t 

i s s u e s of domestic v i o l e n c e between the p a r e n t s had c o n t i n u e d 

a f t e r the c h i l d was removed from t h e i r c ustody. C.O. v. S.O., 

85 So. 3d a t 462. 

F r a z i e r t e s t i f i e d t h a t , when she i n i t i a l l y began t o work 

w i t h the p a r e n t s i n 2008, the f a t h e r had i n f o r m e d her t h a t 

p e r s o n n e l of the V e t e r a n s A d m i n i s t r a t i o n ("VA") h o s p i t a l 

wanted t o h o s p i t a l i z e him f o r some u n d i s c l o s e d p s y c h o l o g i c a l 

c o n d i t i o n . F r a z i e r s t a t e d t h a t the f a t h e r r e f u s e d 

h o s p i t a l i z a t i o n but began a t t e n d i n g c o u n s e l i n g a t the VA 

h o s p i t a l . The f a t h e r r e f u s e d t o a l l o w DHR access t o h i s 

r e c o r d s through the VA, so, F r a z i e r s a i d , DHR was unable t o 

determine the n a t u r e of the c o u n s e l i n g or the c o n d i t i o n f o r 

which the f a t h e r was t r e a t e d . The f a t h e r a t t e n d e d c o u n s e l i n g 

f o r o n l y a few months b e f o r e h i s a r r e s t i n l a t e 2008. 

At the h e a r i n g i n t h i s m a t t e r , the f a t h e r d e n i e d t h a t 

anyone a t the VA h o s p i t a l had wanted t o h o s p i t a l i z e him f o r 
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any c o n d i t i o n o t h e r than when he had had a bad r e a c t i o n t o the 

p r e s c r i p t i o n m e d i c a t i o n P a x i l or P r o z a c . The f a t h e r t e s t i f i e d 

t h a t he was "goi n g t o the VA [ f o r c o u n s e l i n g ] t o get a 

d i a g n o s i s " but t h a t he was a r r e s t e d b e f o r e any d i a g n o s i s was 

reached. 

The f a t h e r was a r r e s t e d i n December 2008 on charges of 

m a n u f a c t u r i n g methamphetamine and p o s s e s s i o n of a c o n t r o l l e d 

s u b stance. The f a t h e r t e s t i f i e d t h a t he was i n i t i a l l y 

s e n t enced t o an 18-month s p l i t sentence on those charges. 

However, w h i l e s e r v i n g t h a t sentence, the f a t h e r escaped from 

the Etowah County j a i l i n Feb r u a r y 2010 and remained a t l a r g e 

f o r s e v e r a l days. F r a z i e r t e s t i f i e d t h a t , when he escaped 

from j a i l , the f a t h e r t e l e p h o n e d her and made t h r e a t s a g a i n s t 

her and two o t h e r DHR employees. T h e r e f o r e , F r a z i e r s t a t e d , 

the DHR employees f i l e d a motion s e e k i n g a r e s t r a i n i n g o r d e r . 

On Feb r u a r y 17, 2010, the j u v e n i l e c o u r t e n t e r e d a r e s t r a i n i n g 

o r d e r p r o h i b i t i n g the f a t h e r from "annoying, t e l e p h o n i n g , 

i n t i m i d a t i n g , m o l e s t i n g , i n t e r f e r i n g w i t h or menacing," or 

a t t e m p t i n g t o engage i n t h a t conduct, w i t h r e g a r d t o the DHR 

employees, the m a t e r n a l g r a n d p a r e n t s , and the c h i l d . That 

o r d e r a l s o s p e c i f i e d t h a t the f a t h e r was p r o h i b i t e d from b e i n g 

w i t h i n 500 f e e t of the DHR o f f i c e , the homes of the DHR 
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employees mentioned i n the r e s t r a i n i n g o r d e r , and the home of 

the m a t e r n a l g r a n d p a r e n t s and the c h i l d . 

I t i s u n d i s p u t e d t h a t the f a t h e r spent s e v e r a l days 

d u r i n g h i s escape i n the home of the mother. The mother 

i n i t i a l l y i n f o r m e d DHR workers t h a t the f a t h e r had h e l d her 

a g a i n s t her w i l l . However, the f a t h e r d i s p u t e d t h a t 

a l l e g a t i o n and t e s t i f i e d t h a t the mother had i n f o r m e d him t h a t 

DHR was p r e s s u r i n g her t o p r e s s charges a g a i n s t him but t h a t 

she had r e f u s e d t o do so. 

The f a t h e r t e s t i f i e d t h a t , upon h i s c a p t u r e , he was not 

charged w i t h a c r i m i n a l count of escape. The f a t h e r e x p l a i n e d 

t h a t , because he had escaped a f t e r j a i l p e r s o n n e l had l e t him 

l e a v e j a i l t o o b t a i n an i d e n t i f i c a t i o n c a r d , the escape was 

c o n s i d e r e d a "breach of t r u s t . " R e g a r d l e s s , the f a t h e r was 

charged and c o n v i c t e d of r e s i s t i n g a r r e s t and domestic 

v i o l e n c e , and h i s p r e v i o u s s p l i t sentence was revoked; the 

f a t h e r was then sentenced t o a 10-year p r i s o n sentence on the 

o r i g i n a l f e l o n y drug charges and on the new charges t h a t arose 

as a r e s u l t of the escape. 

The f a t h e r t e s t i f i e d t h a t , w h i l e he was i n p r i s o n , he had 

completed a l o n g - d i s t a n c e p a r e n t i n g c l a s s but t h a t he had not 

c o n t a c t e d the c h i l d from p r i s o n ; the f a t h e r r e p r e s e n t e d t h a t 
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the F e b r u a r y 17, 2010, r e s t r a i n i n g o r d e r p r e v e n t e d him from 

c o n t a c t i n g the c h i l d or the m a t e r n a l g r a n d p a r e n t s i n any way. 

The f a t h e r a l s o t e s t i f i e d t h a t he had completed a 

substance-abuse program i n p r i s o n . The f a t h e r had been 

charged w i t h d r i v i n g under the i n f l u e n c e ("DUI") i n 2007, but 

he was a r r e s t e d on the f e l o n y drug charges t h a t r e s u l t e d i n 

h i s p r i s o n sentence b e f o r e he was t r i e d on t h a t DUI charge. 

As a p a r t of a d e l a y e d p r o s e c u t i o n of t h a t 2007 DUI charge, 

upon h i s r e l e a s e from p r i s o n , the f a t h e r agreed t o p a r t i c i p a t e 

i n random drug t e s t i n g ; the f a t h e r s t a t e d t h a t d o i n g so would 

" e r a s e " the DUI charge from h i s r e c o r d . The f a t h e r t e s t i f i e d 

t h a t the drug t e s t i n g had s t a r t e d i n November 2012 and t h a t he 

had not t e s t e d p o s i t i v e f o r the use of any i l l e g a l drugs. 

The f a t h e r was r e l e a s e d from p r i s o n on August 13, 2012, 

and he began r e s i d i n g w i t h h i s mother and her husband. The 

mother and the f a t h e r have a second c h i l d , a son ("the s o n " ) , 

who i s younger than the c h i l d a t i s s u e i n t h i s case. The son 

was a l s o removed from the p a r e n t s ' custody, and he was p l a c e d 

i n home of the f a t h e r ' s s i s t e r . We note t h a t S.O. ("the 

m a t e r n a l g r a n d f a t h e r " ) t e s t i f i e d t h a t , w h i l e the f a t h e r was 

i n c a r c e r a t e d , the f a t h e r ' s s i s t e r had worked w i t h the m a t e r n a l 

g r a n d p a r e n t s t o arrange v i s i t s so t h a t the c h i l d c o u l d see her 
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s i b l i n g . The f a t h e r t e s t i f i e d t h a t h i s s i s t e r had r e c e n t l y 

r e t u r n e d c u s t o d y of the son t o him and t h a t the son now l i v e d 

w i t h him i n the p a t e r n a l grandmother's home; the f a t h e r d i d 

not c l e a r l y answer whether he had n o t i f i e d DHR or the c h i l d ' s 

mother about the p u r p o r t e d change i n cust o d y of the son. 

The f a t h e r t e s t i f i e d t h a t , s i n c e h i s r e l e a s e from p r i s o n , 

he had worked " o f f and on" f o r a f r i e n d i n the c o n s t r u c t i o n 

i n d u s t r y . The f a t h e r a d m i t t e d t h a t he had not c o n t r i b u t e d t o 

the s u p p o r t of the c h i l d . 

The f a t h e r t e s t i f i e d a t the h e a r i n g on t h i s m a t t e r t h a t , 

c o n t r a r y t o h i s statements i n h i s v e r i f i e d p e t i t i o n f o r 

v i s i t a t i o n , he had made no attempt t o c o n t a c t the m a t e r n a l 

g r a n d p a r e n t s t o n o t i f y them of h i s r e l e a s e from p r i s o n or t o 

r e q u e s t v i s i t a t i o n w i t h the c h i l d b e f o r e he f i l e d h i s p e t i t i o n 

f o r v i s i t a t i o n . In e x p l a i n i n g h i s f a i l u r e t o r e q u e s t 

v i s i t a t i o n w i t h the c h i l d b e f o r e f i l i n g h i s August 24, 2012, 

p e t i t i o n , the f a t h e r c i t e d the Febr u a r y 17, 2010, r e s t r a i n i n g 

o r d e r , which p r o h i b i t s the f a t h e r from h a r a s s i n g or 

i n t i m i d a t i n g the m a t e r n a l g r a n d p a r e n t s or coming w i t h i n 500 

f e e t of t h e i r home, as p r o h i b i t i n g him from c o n t a c t i n g them a t 

a l l ; the f a t h e r d i d not e x p l a i n the a l l e g a t i o n s i n h i s 
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v e r i f i e d p e t i t i o n a s s e r t i n g t h a t the m a t e r n a l g r a n d p a r e n t s had 

r e f u s e d r e q u e s t s t h a t he be a l l o w e d t o v i s i t the c h i l d . 

The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t the m a t e r n a l 

g r a n d p a r e n t s ' r e c e i p t of the s e r v i c e of the f a t h e r ' s p e t i t i o n 

and the ex p a r t e v i s i t a t i o n o r d e r was t h e i r f i r s t n o t i c e t h a t 

the f a t h e r had been r e l e a s e d from p r i s o n . The m a t e r n a l 

g r a n d f a t h e r t e s t i f i e d t h a t , g i v e n the f a t h e r ' s p a s t conduct 

and t h r e a t s , he was f r i g h t e n e d f o r the s a f e t y of the m a t e r n a l 

grandmother, h i m s e l f , and the c h i l d , who was f o u r y e a rs o l d . 

For t h a t r e a s o n , the m a t e r n a l g r a n d f a t h e r s a i d , the m a t e r n a l 

g r a n d p a r e n t s d i d not take the c h i l d t o the v i s i t a t i o n 

s c h e d u l e d f o r September 8, 2012, and they i m m e d i a t e l y 

c o n t a c t e d t h e i r a t t o r n e y . Comments by the j u v e n i l e c o u r t 

d u r i n g the q u e s t i o n i n g of the m a t e r n a l g r a n d f a t h e r d u r i n g the 

h e a r i n g on the m e r i t s i n d i c a t e t h a t the j u v e n i l e c o u r t 

b e l i e v e d t h a t the August 24, 2012, ex p a r t e v i s i t a t i o n o r d e r 

r e q u i r e d the m a t e r n a l g r a n d p a r e n t s t o s u p e r v i s e the f a t h e r ' s 

v i s i t a t i o n w i t h the c h i l d ; the o r d e r c o n t a i n s no such 

p r o v i s i o n . The m a t e r n a l g r a n d f a t h e r e x p l a i n e d t h a t because 

the ex p a r t e v i s i t a t i o n o r d e r s p e c i f i e d t h a t the f a t h e r was t o 

be a f f o r d e d " p r i v a c y " w i t h the c h i l d , he i n t e r p r e t e d t h a t 
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o r d e r as r e q u i r i n g the m a t e r n a l g r a n d p a r e n t s t o l e a v e the 

c h i l d a l o n e w i t h the f a t h e r . 

The m a t e r n a l g r a n d f a t h e r d e s c r i b e d the v i s i t a t i o n s t h a t 

o c c u r r e d p u r s u a n t t o the September 18, 2012, o r d e r , which 

a f f o r d e d the f a t h e r one hour of s u p e r v i s e d v i s i t a t i o n w i t h the 

c h i l d . The m a t e r n a l g r a n d f a t h e r s t a t e d t h a t the c h i l d had not 

seen the f a t h e r i n more than t h r e e years and t h a t she been 

h e s i t a n t t o i n t e r a c t w i t h the f a t h e r d u r i n g v i s i t a t i o n s . He 

s t a t e d , however, t h a t the f a t h e r had engaged the c h i l d more 

e f f e c t i v e l y a t the l a s t v i s i t b e f o r e the h e a r i n g on the 

m e r i t s . The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t the m a t e r n a l 

g r a n d p a r e n t s u s u a l l y a l l o w e d the f a t h e r more than the 1 hour 

of v i s i t a t i o n s e t f o r t h i n the September 18, 2012, o r d e r 

because i t u s u a l l y took the c h i l d 30 t o 45 minutes t o "warm 

up" t o the f a t h e r . When asked why he d i d not b r i n g the son t o 

any of the v i s i t s and whether h a v i n g her s i b l i n g t h e r e might 

have made the c h i l d more c o m f o r t a b l e , the f a t h e r t e s t i f i e d 

t h a t he had not brought the son t o h i s v i s i t a t i o n s w i t h the 

c h i l d because " i t i s my t i m e " w i t h the c h i l d . 

The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t the m a t e r n a l 

g r a n d p a r e n t s oppose a n y t h i n g o t h e r than s u p e r v i s e d v i s i t a t i o n 

f o r the f a t h e r . The m a t e r n a l g r a n d f a t h e r s t a t e d t h a t he has 
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concerns about the f a t h e r ' s t r u t h f u l n e s s and p o t e n t i a l s a f e t y 

c o ncerns, not o n l y based on the f a t h e r ' s h i s t o r y but a l s o 

based on h i s c u r r e n t s i t u a t i o n . The m a t e r n a l g r a n d f a t h e r 

c i t e d as an example t h a t the f a t h e r , i n r e q u e s t i n g a d d i t i o n a l 

C h r i s t m a s v i s i t a t i o n w i t h the c h i l d , had p r o v i d e d two 

d i f f e r e n t e x p l a n a t i o n s r e g a r d i n g where he p l a n n e d t o take the 

c h i l d . The m a t e r n a l g r a n d f a t h e r a l s o t e s t i f i e d t h a t the 

f a t h e r kept from the m a t e r n a l g r a n d p a r e n t s the f a c t t h a t he 

had c u s t o d y of the c h i l d ' s s i b l i n g . 

On F e b r u a r y 22, 2013, the j u v e n i l e c o u r t e n t e r e d a 

judgment n o t i n g t h a t the f a t h e r had l o s t c u s t o d y of the c h i l d 

because of h i s c r i m i n a l h i s t o r y and f i n d i n g t h a t the " [ t ] h e 

f a t h e r needs an o p p o r t u n i t y t o e s t a b l i s h a r e l a t i o n s h i p w i t h 

h i s [ c h i l d ] . Such w i l l never occur i f h i s o n l y a c c e s s i s 

s u p e r v i s e d v i s i t a t i o n f o r one hour e v e r y o t h e r week." 

T h e r e f o r e , the j u v e n i l e c o u r t awarded the f a t h e r a s t a n d a r d 

s c h e d u l e of u n s u p e r v i s e d , a l t e r n a t i n g - w e e k e n d v i s i t a t i o n from 

6:00 p.m. on F r i d a y s through 6:00 p.m. on Sundays. In 

a d d i t i o n , the f a t h e r was awarded u n s u p e r v i s e d h o l i d a y 

v i s i t a t i o n w i t h the c h i l d . 

In i t s F e b r u a r y 22, 2013, judgment on the m e r i t s , the 

j u v e n i l e c o u r t a p p o i n t e d a g u a r d i a n ad l i t e m f o r the c h i l d , 
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and i t o r d e r e d the f a t h e r t o pay $25 per month i n c h i l d 

s u p p o r t . 2 In a d d i t i o n , the j u v e n i l e c o u r t s t a y e d the 

enforcement of the F e b r u a r y 22, 2013, judgment f o r 14 days 

pu r s u a n t t o Rule 62, A l a . R. C i v . P. 

The f a t h e r f i l e d a postjudgment motion. On F e b r u a r y 15, 

2013, the j u v e n i l e c o u r t e n t e r e d an amended judgment m o d i f y i n g 

some of the p r o v i s i o n s p e r t a i n i n g t o the s c h e d u l i n g of the 

f a t h e r ' s v i s i t a t i o n p e r i o d s . That amended judgment c o n t a i n e d 

a p r o v i s i o n a g a i n s t a y i n g the enforcement of t h a t o r d e r f o r 14 

days p u r s u a n t t o Rule 62. 

The m a t e r n a l g r a n d p a r e n t s t i m e l y appealed. The m a t e r n a l 

g r a n d p a r e n t s s u c c e s s f u l l y moved the j u v e n i l e c o u r t f o r a s t a y 

2The g u a r d i a n ad l i t e m has f i l e d i n t h i s c o u r t a response 
t o the m a t e r n a l g r a n d p a r e n t s ' a p p e a l . However, the j u v e n i l e 
c o u r t d i d not a p p o i n t the g u a r d i a n ad l i t e m u n t i l a f t e r the 
h e a r i n g on the m e r i t s and i t s r e s o l u t i o n of the p a r t i e s ' 
p o s i t i o n s on the i s s u e of v i s i t a t i o n . T h e r e f o r e , t h i s c o u r t , 
because i t cannot determine upon what i n f o r m a t i o n the g u a r d i a n 
ad l i t e m bases her response, may not c o n s i d e r her 
recommendation. F u r t h e r , because the j u v e n i l e c o u r t f i r s t 
a p p o i n t e d the g u a r d i a n ad l i t e m i n i t s judgment on the m e r i t s 
of the v i s i t a t i o n d i s p u t e , i t i s c l e a r t h a t i t c o u l d not have 
r e l i e d on any recommendation of the g u a r d i a n ad l i t e m i n 
r e a c h i n g i t s judgment. T h i s c o u r t may not c o n s i d e r f a c t s , 
e v i d e n c e , or arguments not p r e s e n t e d t o the t r i e r of f a c t . 
See Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 
1992) ("This Court cannot c o n s i d e r arguments r a i s e d f o r the 
f i r s t time on a p p e a l ; r a t h e r , our r e v i e w i s r e s t r i c t e d t o the 
e v i d e n c e and arguments c o n s i d e r e d by the t r i a l c o u r t . " ) . 
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of i t s F e b r u a r y 22, 2013, judgment, as amended, so t h a t they 

c o u l d seek a s t a y i n t h i s c o u r t . On March 8, 2013, t h i s c o u r t 

g r a n t e d , pending f u r t h e r o r d e r s of the c o u r t , the m a t e r n a l 

g r a n d p a r e n t s ' motion t o s t a y v i s i t a t i o n f i l e d i n t h i s c o u r t . 

On March 14, 2013, t h i s c o u r t e n t e r e d another o r d e r e x t e n d i n g 

the s t a y of the j u v e n i l e c o u r t ' s judgment pending f u r t h e r 

o r d e r of t h i s c o u r t and o r d e r i n g t h a t the b r i e f i n g p r o c e s s and 

app e a l be e x p e d i t e d . 

On a p p e a l , the m a t e r n a l g r a n d p a r e n t s argue t h a t the 

j u v e n i l e c o u r t e r r e d i n awarding the f a t h e r u n s u p e r v i s e d 

a l t e r n a t i n g - w e e k e n d and h o l i d a y v i s i t a t i o n w i t h the c h i l d . As 

t h i s c o u r t n oted i n the p r e v i o u s a p p e a l i n v o l v i n g t h i s c h i l d : 

"The d e t e r m i n a t i o n whether t o g r a n t v i s i t a t i o n 
i s a m a t t e r w i t h i n the d i s c r e t i o n of the j u v e n i l e 
c o u r t , and the j u v e n i l e c o u r t ' s p r i n c i p l e o b j e c t i v e 
i n d e t e r m i n i n g v i s i t a t i o n i s the b e s t i n t e r e s t s of 
the c h i l d . § 12 - 1 5 - 3 1 4 ( a ) ( 4 ) , A l a . Code 1975; Y.N.  
v. J e f f e r s o n Cnty. Dep't of Human Res., 67 So. 3d 76 
( A l a . C i v . App. 2011); P r a t t v. P r a t t , 5 6 So. 3d 
638, 641 ( A l a . C i v . App. 2010); and Minchew v.  
M o b i l e Cnty. Dep't of Human Res., 504 So. 2d 310, 
311 ( A l a . C i v . App. 1987) . T h i s c o u r t has 
e x p l a i n e d : 

"'[T]he g u i d i n g p r i n c i p l e i n d e t e r m i n i n g 
v i s i t a t i o n w i t h a dependent c h i l d , or w i t h 
a c h i l d who i s the s u b j e c t of a v i s i t a t i o n 
d i s p u t e between p a r e n t s , i s the c h i l d ' s 
b e s t i n t e r e s t s . Alabama s t a t u t o r y law and 
caselaw p r e c e d e n t e s t a b l i s h t h a t a j u v e n i l e 
c o u r t may suspend a p a r e n t ' s r i g h t s of 

16 



2120415 

v i s i t a t i o n w i t h h i s or her dependent c h i l d 
i f v i s i t a t i o n w i t h the p a r e n t i s 
demonstrated t o be not i n the c h i l d ' s b e s t 
i n t e r e s t s . ' " 

C.O. v. S.O., 85 So. 3d a t 465 ( q u o t i n g Y.N. v. J e f f e r s o n  

Cnty. Dep't of Human Res., 67 So. 3d 76, 83 ( A l a . C i v . App. 

2 011). 3 

In t h i s case, the e v i d e n c e i n d i c a t e s t h a t the c h i l d was 

removed from the p a r e n t s ' custody when she was an i n f a n t 

because the f a t h e r committed a c t s of domestic v i o l e n c e a g a i n s t 

the mother; the mother's t e s t i m o n y i n the r e c o r d i n d i c a t e s 

t h a t domestic v i o l e n c e c o n t i n u e d a f t e r the c h i l d was removed 

from the p a r e n t s ' c u s t o d y . The October 2008 dependency 

judgment c o n t a i n e d a f i n d i n g t h a t the c h i l d was dependent as 

3The r e c o r d i n d i c a t e s t h a t the p r e v i o u s judgments removing 
the c h i l d from the f a t h e r ' s custody, and m a i n t a i n i n g t h a t 
arrangement, c o n t a i n e d no e x p r e s s p r o v i s i o n r e g a r d i n g the 
f a t h e r ' s v i s i t a t i o n w i t h the c h i l d . B e f o r e the f a t h e r ' s 
i n c a r c e r a t i o n , w h i l e DHR had l e g a l c ustody of the c h i l d , DHR 
a f f o r d e d the f a t h e r o n l y s u p e r v i s e d v i s i t a t i o n , which he 
e x e r c i s e d o c c a s i o n a l l y . The May 16, 2011, judgment, e n t e r e d 
w h i l e the f a t h e r was i n p r i s o n , d i d not address the f a t h e r ' s 
v i s i t a t i o n r i g h t s . Given those unique f a c t s , and because none 
of the p a r t i e s has a l l e g e d t h a t the f a t h e r ' s a c t i o n amounts t o 
an a c t i o n s e e k i n g a m o d i f i c a t i o n of v i s i t a t i o n , we d e c l i n e t o 
r e v i e w the f a t h e r ' s c l a i m as one s e e k i n g a m o d i f i c a t i o n of a 
p r e v i o u s judgment p e r t a i n i n g t o v i s i t a t i o n . See H.H.J. v.  
K.T.J., 114 So. 3d 36, 41 ( A l a . C i v . App. 2012) ( e x p l a i n i n g 
t h a t v i s i t a t i o n may be m o d i f i e d o n l y upon a showing of a 
m a t e r i a l change i n c i r c u m s t a n c e s ) . 
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a r e s u l t of the f a t h e r ' s a c t s of domestic v i o l e n c e . As p a r t 

of i t s r e u n i f i c a t i o n s e r v i c e s , DHR o f f e r e d the p a r e n t s 

s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d , which the f a t h e r 

a t t e n d e d o n l y o c c a s i o n a l l y . While the c h i l d remained i n 

p r o t e c t i v e custody, the f a t h e r engaged i n c r i m i n a l a c t i v i t y 

t h a t r e s u l t e d i n h i s b e i n g sent t o p r i s o n . D u r i n g a F e b r u a r y 

2010 escape from i n c a r c e r a t i o n , the f a t h e r engaged i n 

t h r e a t e n i n g b e h a v i o r such t h a t the j u v e n i l e c o u r t imposed a 

r e s t r a i n i n g o r d e r on the f a t h e r , p r o h i b i t i n g him from 

t h r e a t e n i n g DHR workers, the m a t e r n a l g r a n d p a r e n t s , and the 

c h i l d . 

In h i s August 24, 2012, v e r i f i e d p e t i t i o n f o r v i s i t a t i o n , 

the f a t h e r a l l e g e d t h a t the m a t e r n a l g r a n d p a r e n t s had d e n i e d 

him v i s i t a t i o n w i t h the c h i l d . A t the h e a r i n g on the m e r i t s , 

the f a t h e r a d m i t t e d t h a t he had made no attempt t o c o n t a c t the 

m a t e r n a l g r a n d p a r e n t s or t h e i r a t t o r n e y of r e c o r d b e f o r e 

f i l i n g h i s c l a i m s e e k i n g v i s i t a t i o n and making those 

a l l e g a t i o n s a g a i n s t them. 

The m a t e r n a l g r a n d p a r e n t s c i t e the Alabama Custody and 

Domestic or F a m i l y Abuse A c t , § 30-3-130 e t seq., A l a . Code 

1975, as s u p p o r t f o r t h e i r arguments on a p p e a l . A l t h o u g h the 

m a t e r n a l g r a n d p a r e n t s d i d not e x p r e s s l y c i t e t h a t a c t t o the 
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j u v e n i l e c o u r t , the m a t e r n a l g r a n d p a r e n t s , i n t h e i r arguments 

t o the j u v e n i l e c o u r t c o n c e r n i n g the b e s t i n t e r e s t s of the 

c h i l d , i d e n t i f i e d the same f a c t o r s s e t f o r t h i n § 30-3-132, 

A l a . Code 1975, s p e c i f i c a l l y , whether the c h i l d would be s a f e 

w i t h the f a t h e r , as w e l l as the f a t h e r ' s h i s t o r y of c o m m i t t i n g 

domestic v i o l e n c e and of engaging i n t h r e a t s t o o t h e r s . 

S e c t i o n 30-3-132 p r o v i d e s , i n p a r t : 

"(a) In a d d i t i o n t o o t h e r f a c t o r s t h a t a c o u r t 
i s r e q u i r e d t o c o n s i d e r i n a p r o c e e d i n g i n which the 
c u s t o d y of a c h i l d or v i s i t a t i o n by a p a r e n t i s a t 
i s s u e and i n which the c o u r t has made a f i n d i n g of 
domestic or f a m i l y v i o l e n c e the c o u r t s h a l l c o n s i d e r 
each of the f o l l o w i n g : 

"(1) The s a f e t y and w e l l - b e i n g of the 
c h i l d and of the p a r e n t who i s the v i c t i m 
of f a m i l y or domestic v i o l e n c e . 

"(2) The p e r p e t r a t o r ' s h i s t o r y of 
c a u s i n g p h y s i c a l harm, b o d i l y i n j u r y , 
a s s a u l t , or c a u s i n g r e a s o n a b l e f e a r of 
p h y s i c a l harm, b o d i l y i n j u r y , or a s s a u l t , 
t o another p e r s o n . " 

In response t o the m a t e r n a l g r a n d p a r e n t s ' arguments 

r e g a r d i n g the f a t h e r ' s p a s t conduct and the p o s s i b i l i t y t h a t 

the young c h i l d might not be s a f e w i t h the f a t h e r , the 

j u v e n i l e c o u r t o b s e r v e d t h a t p e o p l e do change and deserve 

second chances. We agree w i t h t h a t s e n t i m e n t i n g e n e r a l . 

F u r t h e r , we r e c o g n i z e the d i s c r e t i o n a f f o r d e d a t r i a l c o u r t i n 
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m a t t e r s of v i s i t a t i o n . C a r r v. B r o y l e s , 652 So. 2d 299, 303 

( A l a . C i v . App. 1994). However, " [ e ] v e r y case i n v o l v i n g a 

v i s i t a t i o n i s s u e must be d e c i d e d on i t s own f a c t s and 

c i r c u m s t a n c e s , but the p r i m a r y c o n s i d e r a t i o n i n e s t a b l i s h i n g  

the v i s i t a t i o n r i g h t s a c c o r d e d a n o n c u s t o d i a l p a r e n t i s always  

the b e s t i n t e r e s t s and w e l f a r e of the c h i l d . " C a r r v.  

B r o y l e s , 652 So. 2d a t 303 (emphasis added); see a l s o Ex p a r t e  

Thompson, 51 So. 3d 265, 272 ( A l a . 2010) ("A t r i a l c o u r t i n 

e s t a b l i s h i n g v i s i t a t i o n p r i v i l e g e s f o r a n o n c u s t o d i a l p a r e n t 

must c o n s i d e r the b e s t i n t e r e s t s and w e l f a r e of the minor 

c h i l d and, where a p p r o p r i a t e , as i n t h i s case, s e t c o n d i t i o n s 

on v i s i t a t i o n t h a t p r o t e c t the c h i l d . " ) . 

We agree w i t h the m a t e r n a l g r a n d p a r e n t s ' arguments t h a t 

the f a t h e r ' s mere a s s e r t i o n s t h a t he has changed and h i s two 

t o t h r e e months' worth of n e g a t i v e drug t e s t s do not e s t a b l i s h 

t h a t the f a t h e r has overcome and a l t e r e d h i s p a s t conduct such 

t h a t a s m a l l c h i l d , who has l i t t l e r e l a t i o n s h i p w i t h or 

r e c o l l e c t i o n of him, s h o u l d be t u r n e d over t o the f a t h e r f o r 

u n s u p e r v i s e d , o v e r n i g h t weekend v i s i t a t i o n . Under the f a c t s 

of t h i s case, t h a t v i s i t a t i o n award does not ensure the s a f e t y 

of the c h i l d . 
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b e s t i n t e r e s t s of the c h i l d ; our supreme c o u r t has 
r e c e n t l y r e i t e r a t e d t h a t '[a] t r i a l c o u r t i n 

"As always, the 
a n o n c u s t o d i a l 
V s ^ ^ - l - T-S -I- ^ ^ ^ - I - ^ 

C.O. v. S.O., 85 So. 2d a t 466. 

The j u v e n i l e c o u r t may f a s h i o n a v i s i t a t i o n award t h a t 

a l l o w s the f a t h e r t o demonstrate h i s s u i t a b i l i t y f o r 

v i s i t a t i o n and a r e l a t i o n s h i p w i t h the c h i l d i n a manner t h a t 

does not p l a c e the c h i l d a t r i s k of harm. A c c o r d i n g l y , we 

r e v e r s e the j u v e n i l e c o u r t ' s judgment as t o v i s i t a t i o n and 

remand t h i s cause f o r i t t o r e c o n s i d e r i t s award of 

u n s u p e r v i s e d v i s i t a t i o n t o the f a t h e r . 

The m a t e r n a l g r a n d p a r e n t s a l s o contend t h a t the j u v e n i l e 

c o u r t f a i l e d t o comply w i t h the Rule 32, A l a . R. Jud. Admin., 

c h i l d - s u p p o r t g u i d e l i n e s i n o r d e r i n g the f a t h e r t o pay $25 per 

month i n c h i l d s u p p o r t f o r the c h i l d . There are no c h i l d -

s u p p o r t forms i n the r e c o r d on a p p e a l . Rule 3 2 ( E ) , A l a . R. 

Jud. Admin., r e q u i r e s t h a t the r e c o r d c o n t a i n the Rule 32 

c h i l d - s u p p o r t forms and t h a t the forms be deemed i n c o r p o r a t e d 

i n t o the j u v e n i l e c o u r t ' s judgment. B r a d f o r d v. James, 879 
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So. 2d 1184, 1187 ( A l a . C i v . App. 2003) ( c i t i n g N e l s o n v.  

L a n d i s , 709 So. 2d 1299, 1300 ( A l a . C i v . App. 1998)); 

W i l k e r s o n v. Waldrop, 895 So. 2d 347, 348-49 ( A l a . C i v . App. 

2004). T h e r e f o r e , t h i s c o u r t i s unable t o determine the 

manner i n which the t r i a l c o u r t determined the f a t h e r ' s c h i l d -

s u p p o r t o b l i g a t i o n . A c c o r d i n g l y , we r e v e r s e the j u v e n i l e 

c o u r t ' s judgment as t o c h i l d s u p p o r t and remand t h i s cause f o r 

compliance w i t h the Rule 32 c h i l d - s u p p o r t g u i d e l i n e s . 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas, J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Donaldson, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g , which P i t t m a n , J . , j o i n s . 
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DONALDSON, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I concur i n t h a t p o r t i o n of the main o p i n i o n r e v e r s i n g 

the j u v e n i l e c o u r t ' s judgment as t o c h i l d s u p p o r t and 

remanding the case f o r a d e t e r m i n a t i o n of the amount of c h i l d 

s u p p o r t t o be p a i d p u r s u a n t t o Rule 32, A l a . R. Jud. Admin. I 

r e s p e c t f u l l y d i s s e n t from t h a t p o r t i o n of the o p i n i o n 

r e v e r s i n g the o r d e r of v i s i t a t i o n between K.B., the f a t h e r , 

and A.B., h i s minor c h i l d . 

In t h i s case, the t r i a l c o u r t conducted an e v i d e n t i a r y 

h e a r i n g t o determine whether v i s i t a t i o n s h o u l d be e s t a b l i s h e d 

between the f a t h e r and the c h i l d , p e r s o n a l l y o b served and 

h e a r d sworn t e s t i m o n y from the a d u l t p a r t i e s , judged the 

c r e d i b i l i t y of the w i t n e s s e s , c o n s i d e r e d the impact of a 

v i s i t a t i o n o r d e r upon the c h i l d , and r e n d e r e d a d e c i s i o n 

f i n d i n g t h a t the f a t h e r s h o u l d have l i m i t e d u n s u p e r v i s e d 

v i s i t a t i o n w i t h h i s c h i l d . In the w r i t t e n o r d e r e s t a b l i s h i n g 

the s p e c i f i c v i s i t a t i o n s c h e d u l e and terms, the t r i a l c o u r t 

acknowledged the arguments a g a i n s t u n s u p e r v i s e d v i s i t a t i o n but 

d e c l i n e d t o a c c e p t those arguments. I agree t h a t the g u i d i n g 

p r i n c i p l e i n a case such as t h i s one i s t o determine what i s 

i n "'the c h i l d ' s b e s t i n t e r e s t s . ' " C.O. v. S.O., 85 So. 3d 

460, 465 ( A l a . C i v . App. 2011) ( q u o t i n g Y.N. v. J e f f e r s o n Cnty. 
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Dep't of Human Res., 67 So. 3d 76, 83 ( A l a . C i v . App. 2011)). 

From my r e v i e w of the r e c o r d , i n c l u d i n g the t r a n s c r i p t of the 

h e a r i n g , I d i s a g r e e w i t h the t r i a l c o u r t ' s d e c i s i o n because 

s u p e r v i s e d v i s i t a t i o n would seem t o be i n the b e s t i n t e r e s t of 

the c h i l d . But t h a t i s a f i n d i n g of f a c t f o r the t r i a l c o u r t 

to make, and a f i n d i n g t h a t an a p p e l l a t e c o u r t i s p r o h i b i t e d 

from making. Ex p a r t e R.T.S., 771 So. 2d 475, 476-77 ( A l a . 

2000) ( n o t i n g t h a t the a p p e l l a t e c o u r t must not engage i n 

f a c t - f i n d i n g or "reweigh the e v i d e n c e and s u b s t i t u t e i t s 

judgment f o r t h a t of the t r i a l c o u r t " ) . A t r i a l c o u r t ' s 

d i s c r e t i o n a r y r u l i n g must be a f f i r m e d i f i t i s s u p p o r t e d by 

"any c r e d i b l e e v i d e n c e . " Ex p a r t e D.W.W., 717 So. 2d 793, 795 

( A l a . 1998). To r e v e r s e t h a t r u l i n g , we must determine t h a t 

the t r i a l c o u r t "'"committed a c l e a r or p a l p a b l e e r r o r , 

w i t h o u t the c o r r e c t i o n of which m a n i f e s t i n j u s t i c e w i l l be 

done."'" D.B. v. J.E.H., 984 So. 2d 459, 462 ( A l a . C i v . App. 

2007) q u o t i n g i n t u r n C l a y t o n v. S t a t e , 244 A l a . 10, 12, 13 

So. 2d 420, 422 (1942), ( q u o t i n g 16 C.J. 453). I cannot h o l d 

t h a t the d e c i s i o n t o p e r m i t l i m i t e d u n s u p e r v i s e d v i s i t a t i o n 

between the f a t h e r and h i s c h i l d was c l e a r l y and p a l p a b l y 

wrong and c r e a t e s a " m a n i f e s t i n j u s t i c e " based on the r e c o r d 

b e f o r e us. The t r i a l c o u r t took i n t o c o n s i d e r a t i o n the 
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f a t h e r ' s p a s t and weighed the arguments advanced by the 

m a t e r n a l g r a n d p a r e n t s r e g a r d i n g the c h i l d ' s b e h a v i o r around 

the f a t h e r , and the t r i a l c o u r t d e c i d e d t h a t l i m i t e d 

u n s u p e r v i s e d v i s i t a t i o n was c o n s i s t e n t w i t h the b e s t i n t e r e s t s 

of the c h i l d . P e r m i t t i n g the f a t h e r t o have t h i s v i s i t a t i o n 

does not "'exceed[] the bounds of reason, a l l the 

c i r c u m s t a n c e s ... b e i n g c o n s i d e r e d . " ' I d . ( q u o t i n g C l a y t o n v.  

S t a t e , 31 A l a . App. 106, 110, 13 So. 2d 411, 415, r e v ' d on 

o t h e r grounds, 244 A l a . 10, 13 So. 2d 420 (1942)). 

Our law p l a c e s the r e s p o n s i b i l i t y of making d i f f i c u l t 

d e c i s i o n s r e g a r d i n g c h i l d c u s t o d y and v i s i t a t i o n s q u a r e l y on 

the s h o u l d e r s of the t r i a l judge, "who has a c t u a l l y seen and 

h e a r d the p a r t i e s and the w i t n e s s e s [and] i s i n f i n i t e l y more 

q u a l i f i e d t o make a d e c i s i o n than an a p p e l l a t e c o u r t . " Ex  

p a r t e D.W.W., 717 So. 2d a t 796-97. Because I f i n d the t r i a l 

c o u r t ' s v i s i t a t i o n o r d e r t o be w i t h i n the d i s c r e t i o n a f f o r d e d 

to t h a t c o u r t , I r e s p e c t f u l l y d i s s e n t from the r e v e r s a l of the 

v i s i t a t i o n o r d e r . 

P i t t m a n , J . , c o n c u r s . 
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