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Ex parte S.E. 

PETITION FOR WRIT OF MANDAMUS 

(In re: K.R.W. 

v. 

S.E. and M.A.W.) 

(Morgan Juvenile Court, CS-12-213) 

THOMAS, Judge. 

M.A.W. ("the husband") and K.R.W. ("the w i f e " ) were 

m a r r i e d on J u l y 1, 2010, i n Morgan County. A.M.W. ("the 
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c h i l d " ) was born on August 19, 2010. The m a t e r i a l s s u b m i t t e d 

t o t h i s c o u r t i n d i c a t e t h a t , on August 21, 2012, the w i f e 

f i l e d a c o m p l a i n t s t y l e d as a " v e r i f i e d c o m p l a i n t t o e s t a b l i s h 

p a t e r n i t y , c u s t o d y , c h i l d s u p p o r t and v i s i t a t i o n " i n the 

Morgan J u v e n i l e Court ("the j u v e n i l e c o u r t " ) ; the w i f e named 

the husband and S.E. as de f e n d a n t s . I n her c o m p l a i n t , the 

w i f e a v e r r e d t h a t S.E., and not the husband, was the 

b i o l o g i c a l f a t h e r of the c h i l d and r e q u e s t e d t h a t the j u v e n i l e 

c o u r t " e s t a b l i s h [ ] p a t e r n i t y of the minor c h i l d and 

r e c o g n i z [ e ] [ S . E . ] as the f a t h e r of the s a i d c h i l d . " S.E. 

f i l e d a motion t o d i s m i s s on November 27, 2012, a r g u i n g t h a t , 

among o t h e r t h i n g s , because the husband was the presumed 

f a t h e r of the c h i l d , the w i f e d i d not have s t a n d i n g t o b r i n g 

the a c t i o n . S.E. a t t a c h e d t o h i s motion the husband's 

v e r i f i e d c o m p l a i n t f o r a d i v o r c e i n which the husband asked t o 

be awarded c u s t o d y of the c h i l d and the w i f e ' s answer t o the 

d i v o r c e c o m p l a i n t . The j u v e n i l e c o u r t e n t e r e d an o r d e r on 

F e b r u a r y 13, 2013, denying S.E.'s motion t o d i s m i s s and 

o r d e r i n g the w i f e , the c h i l d , and S.E. t o submit t o g e n e t i c 

t e s t i n g . S.E. then f i l e d t h i s p e t i t i o n f o r a w r i t of 

mandamus. 
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"'"A w r i t of mandamus i s an e x t r a o r d i n a r y 
remedy ... t h a t s h o u l d be g r a n t e d o n l y i f 
the t r i a l c o u r t c l e a r l y abused i t s 
d i s c r e t i o n by a c t i n g i n an a r b i t r a r y or 
c a p r i c i o u s manner." Ex p a r t e Edwards, 727 
So. 2d 792, 794 ( A l a . 1998) . The p e t i t i o n e r 
must d e m o n s t r a t e : 

"'"'(1) a c l e a r l e g a l r i g h t i n 
the p e t i t i o n e r t o the or d e r 
s o u g h t ; (2) an i m p e r a t i v e duty 
upon the respondent t o perform, 
accompanied by a r e f u s a l t o do 
s o ; (3) the l a c k of another 
adequate remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n of the 
c o u r t . ' " 

"'Ex p a r t e Edwards, 727 So. 2d a t 794 
(q u o t i n g Ex p a r t e Adams, 514 So. 2d 845, 
850 ( A l a . 1987)).' 

"Ex p a r t e D.J.B., 859 So. 2d 445, 448 ( A l a . C i v . 
App. 2 0 0 3 ) . " 

Ex p a r t e S.P., 72 So. 3d 1250, 1251-52 ( A l a . C i v . App. 2011) . 

S.E. seeks a w r i t of mandamus c o m p e l l i n g the j u v e n i l e 

c o u r t t o d i s m i s s the w i f e ' s c o m p l a i n t because, a c c o r d i n g t o 

him, the w i f e l a c k e d s t a n d i n g t o i n s t i t u t e her a c t i o n . 

S e c t i o n 26-17-602, A l a . Code 1975, a p a r t of the Alabama 

Uni f o r m Parentage A c t ("the AUPA"), § 26-17-101 e t seq., A l a . 

Code 1975, p r o v i d e s t h a t any i n t e r e s t e d p a r t y may b r i n g an 

a c t i o n t o a d j u d i c a t e parentage. However, § 26-17-602 i s 

l i m i t e d i n a p p l i c a t i o n by §§ 26-17-607 and 26-17-609, A l a . 
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Code 1975, which r e s t r i c t who has s t a n d i n g t o seek an 

a d j u d i c a t i o n of p a t e r n i t y . When t h e r e i s a presumed f a t h e r , 

the AUPA p e r m i t s the presumed f a t h e r t o b r i n g an a c t i o n t o 

d i s p r o v e h i s p a t e r n i t y a t any tim e . § 26-17-607(a). However, 

i f the presumed f a t h e r wishes t o p e r s i s t i n h i s presumption of 

p a t e r n i t y , no one may b r i n g an a c t i o n t o d i s p r o v e h i s 

p a t e r n i t y or t o e s t a b l i s h p a t e r n i t y i n another man. I d . ("If 

the presumed f a t h e r p e r s i s t s i n h i s s t a t u s as the l e g a l f a t h e r 

of a c h i l d , n e i t h e r the mother nor any o t h e r i n d i v i d u a l may 

m a i n t a i n an a c t i o n t o d i s p r o v e p a t e r n i t y . " ) . The Alabama 

Comment t o § 26-17-607 s p e c i f i c a l l y s t a t e s t h a t " [ s ] u b s e c t i o n 

(a) f o l l o w s Ex p a r t e P r e s s e , 554 So. 2d 406 ( A l a . 1989) [,] and 

i t s progeny t h a t f a v o r m a i n t a i n i n g the i n t e g r i t y of the f a m i l y 

u n i t and the f a t h e r - c h i l d r e l a t i o n s h i p t h a t was devel o p e d 

t h e r e i n . " 

S.E. i s c o r r e c t t h a t the husband i n the p r e s e n t case i s 

the presumed f a t h e r of the c h i l d under § 26 - 1 7 - 2 0 4 ( a ) ( 1 ) , A l a . 

Code 1975, which p r o v i d e s t h a t "[a] man i s presumed t o be the 

f a t h e r of a c h i l d i f ... he and the mother of the c h i l d are 

m a r r i e d t o each o t h e r and the c h i l d i s born d u r i n g the 

m a r r i a g e . " The husband and the w i f e were m a r r i e d b e f o r e the 
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c h i l d was born, and, a l t h o u g h i t appears t h a t the husband has 

f i l e d a c o m p l a i n t f o r a d i v o r c e , they remained m a r r i e d a t the 

time the w i f e f i l e d the u n d e r l y i n g a c t i o n and S.E. f i l e d h i s 

motion t o d i s m i s s . Moreover, i n the v e r i f i e d c o m p l a i n t f o r a 

d i v o r c e t h a t he f i l e d i n the Morgan C i r c u i t Court ("the 

c i r c u i t c o u r t " ) on January 2, 2012, the husband r e q u e s t e d , 

among o t h e r t h i n g s , t h a t the c i r c u i t c o u r t g r a n t him cust o d y 

of the two c h i l d r e n born of the husband and the w i f e ' s 

m a r r i a g e , 1 which i n c l u d e d the c h i l d a t i s s u e i n the p r e s e n t 

a c t i o n . 

Because the husband i s the c h i l d ' s presumed f a t h e r under 

§ 26-17-204(a) and p e r s i s t s i n h i s presumption of p a t e r n i t y , 

p u r s u a n t t o § 26-17-607(a) the w i f e l a c k s s t a n d i n g t o 

i n s t i t u t e an a c t i o n s e e k i n g t o d i s p r o v e the husband's 

p a t e r n i t y or t o e s t a b l i s h p a t e r n i t y i n S.E. A c c o r d i n g l y , we 

g r a n t S.E.'s p e t i t i o n f o r a w r i t of mandamus. Because the 

j u v e n i l e c o u r t ' s o r d e r r e q u i r i n g the w i f e , the c h i l d , and S.E. 

to undergo g e n e t i c t e s t i n g as a means of p r o v i n g or d i s p r o v i n g 

S.E.'s p a t e r n i t y was based on the w i f e ' s a c t i o n s e e k i n g t o 

1 A p p a r e n t l y , a t the time the husband f i l e d h i s d i v o r c e 
c o m p l a i n t , the w i f e was pregnant. M.W. was born on Febr u a r y 
8, 2012. The p a t e r n i t y of M.W. i s not an i s s u e i n the p r e s e n t 
case. 
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e s t a b l i s h p a t e r n i t y , which was i n s t i t u t e d w i t h o u t s t a n d i n g , we 

d i r e c t the j u v e n i l e c o u r t t o v a c a t e t h a t o r d e r . See Cadle Co.  

v. Shabani, 4 So. 3d 460, 463 ( A l a . 2008) ( q u o t i n g S t a t e v.  

P r o p e r t y a t 2018 Rainbow D r i v e , 740 So. 2d 1025, 1029 ( A l a . 

1999) ( q u o t i n g i n t u r n Beach v. D i r e c t o r of Revenue, 934 

S.W.2d 315, 318 (Mo. Ct. App. 1996))) ( s t a t i n g t h a t a c o u r t 

t h a t n o t i c e s or i s i n f o r m e d t h a t i t l a c k s s u b j e c t - m a t t e r 

j u r i s d i c t i o n must d i s m i s s the a c t i o n and t h a t " ' " [ a ] n y o t h e r 

a c t i o n taken by a c o u r t l a c k i n g s u b j e c t m a t ter j u r i s d i c t i o n i s 

n u l l and v o i d " ' " ) . 

PETITION GRANTED; WRIT ISSUED. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 
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