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THOMAS, Judge. 

The f o l l o w i n g f a c t s appear i n the p l e a d i n g s and motions 

c o n t a i n e d i n the r e c o r d on a p p e a l . James Thomas Hensley ("the 

f a t h e r " ) and Danna K a n i z a i ("the mother") were d i v o r c e d by the 

La u d e r d a l e C i r c u i t C o u r t ("the c i r c u i t c o u r t " ) on October 11, 
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2011. Two c h i l d r e n were b o r n of t h e i r m a r r i a g e , A.H. and 

J.H.; whether the mother's o l d e s t c h i l d , R.H., i s the f a t h e r ' s 

b i o l o g i c a l c h i l d or was adopted by the f a t h e r i s i n d i s p u t e . 

The p a r t i e s ' d i v o r c e judgment i s not a p a r t o f the r e c o r d on 

a p p e a l ; however, the f a t h e r ' s p e t i t i o n f o r m o d i f i c a t i o n of the 

d i v o r c e judgment a l l e g e s t h a t the d i v o r c e judgment 

i n c o r p o r a t e d the p a r t i e s ' s e t t l e m e n t agreement, which d i d not 

r e f e r e n c e R.H., A.H., or J.H. (sometimes c o l l e c t i v e l y r e f e r r e d 

t o as "the c h i l d r e n " ) . A judgment of the L a u d e r d a l e J u v e n i l e 

C o u r t ("the j u v e n i l e c o u r t " ) c o n t a i n e d i n the r e c o r d c o n f i r m s 

t h a t the d i v o r c e judgment f a i l e d t o address the custody of the 

c h i l d r e n . 

On J u l y 6, 2012, the f a t h e r f i l e d a p e t i t i o n s e e k i n g a 

p r o t e c t i o n - f r o m - a b u s e ("PFA") o r d e r i n the c i r c u i t c o u r t ; t h a t 

p e t i t i o n i s not c o n t a i n e d i n the r e c o r d on a p p e a l . However, 

i n t h a t p e t i t i o n , which was a s s i g n e d case number DR-12-391, 

the f a t h e r a l l e g e d t h a t the mother had endangered the 

c h i l d r e n ; he sought temporary custody of the c h i l d r e n . The 

c i r c u i t c o u r t awarded ex p a r t e c u s t o d y of the c h i l d r e n t o the 

f a t h e r on the same day t h a t he f i l e d h i s p e t i t i o n . A f t e r a 

t r i a l h e l d on J u l y 30, 2012, the c i r c u i t c o u r t awarded the 

2 



2120459 

f a t h e r temporary cu s t o d y of the c h i l d r e n i n a PFA o r d e r , which 

i s not c o n t a i n e d i n the r e c o r d on a p p e a l . Only A.H. and J.H. 

were i n the f a t h e r ' s p h y s i c a l c u s t o d y on J u l y 30, 2012; R.H. 

remained i n Tennessee, where a l l t h r e e o f the c h i l d r e n had 

been l i v i n g w i t h Dennis K a n i z a i ("the m a t e r n a l g r a n d f a t h e r " ) 

and Vanessa K a n i z a i ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as 

"the m a t e r n a l g r a n d p a r e n t s " ) . 

At some p o i n t b e f o r e J u l y 19, 2012, the m a t e r n a l 

g r a n d f a t h e r f i l e d emergency p e t i t i o n s a s s i g n e d case numbers 

JU-12-276.01, JU-12-277.01, and JU-12-279.01 i n the j u v e n i l e 

c o u r t . The r e c o r d does not c o n t a i n the p e t i t i o n s , but the 

r e c o r d i n d i c a t e s t h a t the m a t e r n a l g r a n d f a t h e r sought cu s t o d y 

of the c h i l d r e n i n those p e t i t i o n s . The r e c o r d on appea l 

c o n t a i n s a copy o f a judgment dat e d J u l y 19, 2012, i n which 

the j u v e n i l e c o u r t d i s m i s s e d the j u v e n i l e - c o u r t a c t i o n s . 

On J u l y 30, 2012, the f a t h e r f i l e d a p e t i t i o n i n the 

c i r c u i t c o u r t s e e k i n g t o amend the d i v o r c e judgment and 

s e e k i n g an o r d e r h o l d i n g the mother i n contempt f o r a l l e g e d 

v i o l a t i o n s of the PFA o r d e r . That a c t i o n was a s s i g n e d case 

number DR-11-532.01. I n h i s p e t i t i o n , the f a t h e r a l l e g e d t h a t 

the mother abused drugs and had f a i l e d t o s u p e r v i s e the 
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c h i l d r e n . He r e q u e s t e d l e g a l and p h y s i c a l c u s t o d y o f the 

c h i l d r e n and f u r t h e r r e q u e s t e d , among o t h e r t h i n g s , an o r d e r 

r e q u i r i n g the mother t o pay c h i l d s u p p o r t . The mother 

answered the f a t h e r ' s p e t i t i o n , d e n y i ng the f a t h e r ' s 

a l l e g a t i o n s ; she f i l e d no o t h e r p l e a d i n g s or motions. 

The m a t e r n a l g r a n d p a r e n t s f i l e d a v e r i f i e d motion t o 

i n t e r v e n e i n case number DR-11-532.01 on August 6, 2012. I n 

t h e i r v e r i f i e d motion t o i n t e r v e n e , they sought an award of 

c u s t o d y and a l l e g e d t h a t the c h i l d r e n were dependent. 1 They 

f u r t h e r s t a t e d t h a t the f a t h e r had p h y s i c a l l y and m e n t a l l y 

abused the c h i l d r e n and t h a t the mother "had a h i s t o r y o f drug 

and a l c o h o l abuse, and r e c e n t l y h a [ d ] engaged i n n e g l e c t f u l , 

v o l a t i l e [ , ] and dangerous b e h a v i o r t h a t p o s e [ d ] a s e r i o u s r i s k 

of harm t o [ t h e c h i l d r e n ] . " A c c o r d i n g t o o t h e r statements i n 

1We note t h a t the c i r c u i t c o u r t has no j u r i s d i c t i o n t o 
c o n s i d e r a dependency p e t i t i o n . See A l a . Code 1975, § 12-15-
114(a) ( p r o v i d i n g t h a t the j u v e n i l e c o u r t has e x c l u s i v e 
o r i g i n a l j u r i s d i c t i o n over p r o c e e d i n g s i n which a c h i l d i s 
a l l e g e d t o be dependent). However, the m a t e r n a l g r a n d p a r e n t s 
c o u l d p r o p e r l y i n t e r v e n e i n the d i v o r c e a c t i o n t o seek c u s t o d y 
based on a l l e g a t i o n s t h a t the p a r e n t s were u n f i t t o have 
cust o d y of the c h i l d r e n . See Ex p a r t e T e r r y , 494 So. 2d 628 
( A l a . 1996). The f a c t u a l a l l e g a t i o n s i n the m a t e r n a l 
g r a n d p a r e n t s ' v e r i f i e d motion t o i n t e r v e n e are s u f f i c i e n t 
a l l e g a t i o n s of u n f i t n e s s t h a t , i f proven, would overcome the 
p a r e n t s ' prima f a c i e r i g h t t o c u s t o d y of the c h i l d r e n . 
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the m a t e r n a l g r a n d p a r e n t s ' v e r i f i e d motion t o i n t e r v e n e , the 

c h i l d r e n had begun l i v i n g w i t h the m a t e r n a l g r a n d p a r e n t s i n 

Tennessee i n October 2010. 2 The m a t e r n a l g r a n d p a r e n t s 

r e q u e s t e d an award of "immediate temporary c u s t o d y " o f the 

c h i l d r e n and the appointment o f a g u a r d i a n ad l i t e m f o r the 

c h i l d r e n . On August 11, 2012, the c i r c u i t c o u r t g r a n t e d the 

m a t e r n a l g r a n d p a r e n t s ' motion t o i n t e r v e n e and a p p o i n t e d a 

g u a r d i a n ad l i t e m f o r the c h i l d r e n . The c i r c u i t c o u r t a l s o 

s e t a h e a r i n g f o r August 27, 2012. 

2We note t h a t the m a t e r n a l g r a n d p a r e n t s s t a t e d i n the 
v e r i f i e d motion t o i n t e r v e n e t h a t the c h i l d r e n began l i v i n g 
w i t h them i n Tennessee i n October 2010; however, i n t h e i r 
motion f o r a d e t e r m i n a t i o n o f j u r i s d i c t i o n under the U n i f o r m 
C h i l d Custody J u r i s d i c t i o n and Enforcement A c t ("the UCCJEA"), 
c o d i f i e d a t A l a . Code 1975, § 30-3B-101 e t seq., which was not 
v e r i f i e d , the m a t e r n a l g r a n d p a r e n t s s t a t e d t h a t the c h i l d r e n 
began l i v i n g w i t h them i n October 2011. I n t h e i r v e r i f i e d 
motion t o i n t e r v e n e and i n t h e i r t r i a l b r i e f , the m a t e r n a l 
g r a n d p a r e n t s i n d i c a t e d t h a t the c h i l d r e n had been l i v i n g w i t h 
them f o r 21 months and f o r almost 2 y e a r s , r e s p e c t i v e l y , 
s u g g e s t i n g t h a t the October 2010 date i s the c o r r e c t d a t e . 
The d i f f e r e n c e i n the dates i s o f no r e a l consequence, 
however, because, as d i s c u s s e d i n f r a , the UCCJEA bases the 
d e t e r m i n a t i o n of a c h i l d ' s home s t a t e on where the c h i l d has 
l i v e d f o r the s i x months i m m e d i a t e l y p r e c e d i n g the 
commencement of an a c t i o n s e e k i n g a c h i l d - c u s t o d y 
d e t e r m i n a t i o n . See A l a . Code 1975, § 30-3B-201(7). 
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On August 15, 2012, the m a t e r n a l g r a n d p a r e n t s f i l e d a 

motion s e e k i n g a d e t e r m i n a t i o n whether Alabama had 

j u r i s d i c t i o n over the f a t h e r ' s a c t i o n under the Un i f o r m C h i l d 

Custody J u r i s d i c t i o n and Enforcement A c t ("the UCCJEA"), 

c o d i f i e d a t A l a . Code 1975, § 30-3B-101 e t seq. The m a t e r n a l 

g r a n d p a r e n t s a l l e g e d t h a t the c h i l d r e n had r e s i d e d i n 

Tennessee from October 2010 u n t i l J u l y 2012, when two o f the 

c h i l d r e n r e l o c a t e d t o Alabama p u r s u a n t t o the c i r c u i t c o u r t ' s 

PFA o r d e r . Thus, the m a t e r n a l g r a n d p a r e n t s argued, the home 

s t a t e of the c h i l d r e n a t the time o f the commencement o f the 

f a t h e r ' s a c t i o n was Tennessee. See A l a . Code 1975, §§ 30-3B-

102(7) ( d e f i n i n g "home s t a t e " as " [ t ] h e s t a t e i n which a c h i l d 

l i v e d w i t h a p a r e n t or a person a c t i n g as a p a r e n t a t l e a s t 

s i x c o n s e c u t i v e months i m m e d i a t e l y b e f o r e the commencement o f 

a c h i l d c u s t o d y p r o c e e d i n g " ) , and 30-3B-201(a)(1) ( p r o v i d i n g 

t h a t an Alabama c o u r t has j u r i s d i c t i o n t o make a c h i l d - c u s t o d y 

d e t e r m i n a t i o n i f i t i s the home s t a t e o f the c h i l d a t the time 

of the commencement of a c h i l d - c u s t o d y p r o c e e d i n g ) . The 

ma t e r n a l g r a n d p a r e n t s f u r t h e r a l l e g e d t h a t they had f i l e d a 

p e t i t i o n s e e k i n g emergency temporary c u s t o d y of the c h i l d r e n 

i n H a r d i n County, Tennessee. R e l y i n g on § 30-3B-206(b) --
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which p r o v i d e s t h a t when a s i m u l t a n e o u s c h i l d - c u s t o d y 

p r o c e e d i n g i s pending i n another s t a t e h a v i n g j u r i s d i c t i o n 

p u r s u a n t t o i t s v e r s i o n of the UCCJEA, a c o u r t e n t e r t a i n i n g a 

c h i l d - c u s t o d y p r o c e e d i n g must s t a y the p r o c e e d i n g and 

communicate w i t h the c o u r t of t h a t o t h e r s t a t e -- the m a t e r n a l 

g r a n d p a r e n t s r e q u e s t e d t h a t the c i r c u i t c o u r t c o n f e r w i t h the 

Tennessee c o u r t r e g a r d i n g i t s j u r i s d i c t i o n . 

The f a t h e r f i l e d a b r i e f i n response t o the m a t e r n a l 

g r a n d p a r e n t s ' motion t o determine j u r i s d i c t i o n ; i n h i s b r i e f , 

the f a t h e r r e q u e s t e d t h a t the c i r c u i t c o u r t r e t a i n 

j u r i s d i c t i o n of the a c t i o n . He conceded t h a t the Tennessee 

c o u r t had awarded emergency c u s t o d y of R.H. t o the m a t e r n a l 

g r a n d p a r e n t s , but he r e p o r t e d t h a t the Tennessee c o u r t had 

" e l e c t e d t o s t a y f u r t h e r p r o c e e d i n g s [ r e g a r d i n g A.H. and J.H.] 

u n t i l [ t h e ] H a r d i n County C o u r t [ ] c o n f e r [ r e d ] w i t h the 

L a u d e r d a l e County Court i n Alabama." 3 The f a t h e r argued t h a t 

3The r e c o r d does not r e f l e c t t h a t the Tennessee c o u r t 
communicated w i t h the c i r c u i t c o u r t . S e c t i o n 30-3B-110 
governs communication between c o u r t s c o n s i d e r i n g 
j u r i s d i c t i o n a l i s s u e s or s i m u l t a n e o u s p r o c e e d i n g s under the 
UCCJEA. A l t h o u g h § 30-3B-110(b) s t a t e s t h a t communication 
between c o u r t s r e g a r d i n g s c h e d u l e s , c a l e n d a r s , or c o u r t 
r e c o r d s need not be r e c o r d e d or d i s c l o s e d t o the p a r t i e s , § 
30-3B-110(c) r e q u i r e s t h a t a l l o t h e r communication between 
c o u r t s be r e c o r d e d . 
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the c i r c u i t c o u r t had a c q u i r e d temporary emergency 

j u r i s d i c t i o n over A.H. and J.H. under A l a . Code 1975, § 30-3B-

204, based on i t s e n t r y of the PFA o r d e r 4 and i t s c o n t i n u i n g 

j u r i s d i c t i o n under the P a r e n t a l K i d n a p p i n g P r e v e n t i o n A c t 

("the PKPA"). 5 A c c o r d i n g t o the f a t h e r , Alabama was the home 

s t a t e o f A.H. and J.H., because, he a l l e g e d , A.H. and J.H. had 

l i v e d e x c l u s i v e l y i n Alabama s i n c e June 23, 2012, and had 

l i v e d an e q u a l amount of time i n Alabama and Tennessee b e f o r e 

June 23, 2012. He a s s e r t e d t h a t b e f o r e June 23, 2012, A.H. 

and J.H. had "spent h a l f the week w i t h the f a t h e r and the 

o t h e r h a l f w i t h the m a t e r n a l g r a n d p a r e n t s . " S p e c i f i c a l l y , he 

contended t h a t A.H. and J.H. had spent Monday t o F r i d a y 

4The PFA o r d e r was a c h i l d - c u s t o d y d e t e r m i n a t i o n . A l a . 
Code 1975, § 30-3B-102(3). S e c t i o n 30-3B-102(4) e x p r e s s l y 
i n c l u d e s w i t h i n the d e f i n i t i o n o f " c h i l d c u s t o d y p r o c e e d i n g " 
a " p r o c e e d i n g f o r ... p r o t e c t i o n from domestic v i o l e n c e , i n 
which the i s s u e [ o f c h i l d c u s t o d y ] may appear." Thus, the PFA 
a c t i o n , i n which the i s s u e of c h i l d c ustody was l i t i g a t e d , was 
a c h i l d - c u s t o d y p r o c e e d i n g as d e f i n e d by the UCCJEA, and the 
r e s u l t i n g PFA o r d e r was a c h i l d - c u s t o d y d e t e r m i n a t i o n , which 
i s d e f i n e d as an o r d e r " p r o v i d i n g f o r the l e g a l c ustody, 
p h y s i c a l custody, or v i s i t a t i o n w i t h r e s p e c t t o a c h i l d . " 
A l a . Code 1975 § 30-3B-102(3). 

5See 28 U.S.C. § 1738A(d) ( j u r i s d i c t i o n of a c o u r t of a 
s t a t e t h a t has made a c h i l d - c u s t o d y d e t e r m i n a t i o n c o n t i n u e s as 
l o n g as t h a t c o u r t has j u r i s d i c t i o n under the laws o f the 
s t a t e and the s t a t e remains the r e s i d e n c e of the c h i l d or of 
any c o n t e s t a n t ) . 
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ev e n i n g w i t h the m a t e r n a l g r a n d p a r e n t s i n Tennessee and F r i d a y 

e v e n i n g t o Monday morning w i t h him i n Alabama. F i n a l l y , the 

f a t h e r a s s e r t e d t h a t the m a t e r n a l g r a n d p a r e n t s had a c q u i e s c e d 

t o the c i r c u i t c o u r t ' s j u r i s d i c t i o n by a p p e a r i n g and 

i n t e r v e n i n g i n the c i r c u i t - c o u r t a c t i o n t o seek c u s t o d y of the 

c h i l d r e n and by b e i n g p r e s e n t a t the PFA h e a r i n g . 6 

The m a t e r n a l g r a n d p a r e n t s f i l e d a r e s p o n s i v e b r i e f 

e x p l a i n i n g the l e g a l b a s i s u n d e r l y i n g t h e i r r e q u e s t t h a t the 

c i r c u i t c o u r t t r a n s f e r j u r i s d i c t i o n of the a c t i o n t o 

Tennessee. I n t h a t b r i e f , the m a t e r n a l g r a n d p a r e n t s a l l e g e d 

t h a t , a t the time the d i v o r c e judgment was e n t e r e d , the 

c h i l d r e n r e s i d e d w i t h them i n Tennessee. Thus, a c c o r d i n g t o 

the m a t e r n a l g r a n d p a r e n t s , the c h i l d r e n had r e s i d e d 

" p r e d o m i n a n t l y " i n Tennessee f o r " a p p r o x i m a t e l y two y e a r s " 

and, they f u r t h e r argued, v i s i t s w i t h the f a t h e r i n Alabama 

d i d not a l t e r t h a t c o n c l u s i o n . See § 30-3B-102(7) ( s t a t i n g 

t h a t " [ a ] p e r i o d of temporary absence of the c h i l d ... i s p a r t 

of the [ s i x - m o n t h ] p e r i o d " used t o determine the home s t a t e o f 

6The f a t h e r ' s a c q u i e s c e n c e argument i s u n a v a i l i n g . 
" [ J ] u r i s d i c t i o n t o make a c h i l d c u s t o d y d e t e r m i n a t i o n [under 
the UCCJEA] i s s u b j e c t matter j u r i s d i c t i o n , " and "an agreement 
of the p a r t i e s t o c o n f e r j u r i s d i c t i o n on a c o u r t t h a t would 
not o t h e r w i s e have j u r i s d i c t i o n under [ t h e UCCJEA] i s 
i n e f f e c t i v e . " A l a . Code 1975, § 30-3B-201, O f f i c i a l Comment. 
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a c h i l d ) . Based on t h a t argument, they contended i n the 

c i r c u i t c o u r t t h a t Tennessee i s the home s t a t e of the 

c h i l d r e n . A l t h o u g h they conceded t h a t the c i r c u i t c o u r t had 

e x e r c i s e d temporary emergency j u r i s d i c t i o n over the c h i l d r e n ' s 

c u s t o d y i n the PFA a c t i o n under § 30-3B-204(b), they argued 

t h a t o n l y the Tennessee c o u r t c o u l d e x e r c i s e j u r i s d i c t i o n 

under the UCCJEA t o e n t e r a f i n a l c h i l d - c u s t o d y d e t e r m i n a t i o n . 

The m a t e r n a l g r a n d p a r e n t s l a t e r f i l e d a motion t o d i s m i s s the 

f a t h e r ' s a c t i o n , t o which they a t t a c h e d some documents t h a t , 

they c l a i m e d , e s t a b l i s h e d t h a t the c h i l d r e n had a t t e n d e d 

s c h o o l i n Tennessee f o r the p a s t two y e a r s ; however, th o s e 

documents d i d not i n c l u d e any i n f o r m a t i o n e s t a b l i s h i n g the 

name of the s c h o o l the c h i l d r e n a t t e n d e d or the l o c a t i o n a t 

which the c h i l d r e n a t t e n d e d s c h o o l . 

On January 24, 2013, the c i r c u i t c o u r t e n t e r e d an o r d e r 

g r a n t i n g the m a t e r n a l g r a n d p a r e n t s ' motion and d i s m i s s i n g the 

a c t i o n w i t h o u t i n c l u d i n g any f i n d i n g s of f a c t or l e g a l 

c o n c l u s i o n s t o su p p o r t i t s d e t e r m i n a t i o n t h a t i t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n under the UCCJEA. The c i r c u i t 

c o u r t s t a t e d i n i t s o r d e r t h a t i t had c o n s i d e r e d o n l y 

arguments of c o u n s e l and the motions and b r i e f s the p a r t i e s 
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had f i l e d i n r u l i n g on the m a t e r n a l g r a n d p a r e n t s ' motion. The 

f a t h e r f i l e d a motion t o a l t e r , amend, or v a c a t e the judgment 

and r e q u e s t e d a h e a r i n g , a g a i n a r g u i n g t h a t the c i r c u i t c o u r t 

had a c q u i r e d j u r i s d i c t i o n under the UCCJEA. The c i r c u i t c o u r t 

d e n i e d the f a t h e r ' s postjudgment motion on Fe b r u a r y 28, 2013. 

The f a t h e r t i m e l y appealed. 

On a p p e a l , the f a t h e r r a i s e s t h r e e i s s u e s . 7 He f i r s t 

c h a l l e n g e s the c i r c u i t c o u r t ' s d i s m i s s a l of h i s p e t i t i o n t o 

amend the d i v o r c e judgment based on the c o n c l u s i o n t h a t i t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n under the UCCJEA. 

Secondly, the f a t h e r argues t h a t the c i r c u i t c o u r t e r r e d by 

f a i l i n g t o communicate w i t h the Tennessee c o u r t under §§ 30-

3B-204(d), 30-3B-206(b), and 30-3B-110. F i n a l l y , the f a t h e r 

argues t h a t the c i r c u i t c o u r t e r r e d by f a i l i n g t o s e t a date 

f o r the d u r a t i o n o f a temporary-custody o r d e r as r e q u i r e d by 

7The f a t h e r r a i s e s no arguments p e r t a i n i n g t o the c i r c u i t 
c o u r t ' s d i s m i s s a l of h i s p e t i t i o n i n s o f a r as i t a l l e g e d t h a t 
the mother was i n contempt of the PFA o r d e r . When a p a r t y 
f a i l s t o argue an i s s u e i n h i s or her a p p e l l a t e b r i e f , t h a t 
i s s u e i s deemed waived. See B o s h e l l v. K e i t h , 418 So. 2d 89, 
92 ( A l a . 1982) ("When an a p p e l l a n t f a i l s t o argue an i s s u e i n 
i t s b r i e f , t h a t i s s u e i s w a i v e d . " ) . Because the f a t h e r r a i s e s 
no argument p e r t i n e n t t o the mother, we have removed her as a 
named a p p e l l e e . 
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§ 30-3B-204(c) and by f a i l i n g t o s p e c i f y the grounds upon 

which i t based i t s d e c i s i o n t o d i s m i s s h i s a c t i o n . 

The UCCJEA p r o v i d e s the framework f o r the d e t e r m i n a t i o n 

of which s t a t e may e n t e r a c h i l d - c u s t o d y d e t e r m i n a t i o n 

r e g a r d i n g a c h i l d . S e c t i o n 30-3B-201 p r o v i d e s : 

"(a) Except as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, a c o u r t of t h i s s t a t e has j u r i s d i c t i o n t o 
make an i n i t i a l c h i l d c u s t o d y d e t e r m i n a t i o n o n l y i f : 

"(1) T h i s s t a t e i s the home s t a t e o f 
the c h i l d on the date o f the commencement 
of the p r o c e e d i n g , or was the home s t a t e o f 
the c h i l d w i t h i n s i x months b e f o r e the 
commencement o f the p r o c e e d i n g and the 
c h i l d i s absent from t h i s s t a t e but a 
p a r e n t or person a c t i n g as a p a r e n t 
c o n t i n u e s t o l i v e i n t h i s s t a t e ; 

"(2) A c o u r t o f another s t a t e does not 
have j u r i s d i c t i o n under s u b d i v i s i o n (1), or 
a c o u r t o f the home s t a t e o f the c h i l d has 
d e c l i n e d t o e x e r c i s e j u r i s d i c t i o n on the 
ground t h a t t h i s s t a t e i s the more 
a p p r o p r i a t e forum under S e c t i o n 30-3B-207 
or 30-3B-208, and: 

"a. The c h i l d and the 
c h i l d ' s p a r e n t s , or the c h i l d and 
at l e a s t one p a r e n t or a person 
a c t i n g as a p a r e n t , have a 
s i g n i f i c a n t c o n n e c t i o n w i t h t h i s 
s t a t e o t h e r than mere p h y s i c a l 
p r e s e n c e ; and 

"b. S u b s t a n t i a l e v i d e n c e i s 
a v a i l a b l e i n t h i s s t a t e 
c o n c e r n i n g the c h i l d ' s c a r e , 
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p r o t e c t i o n , t r a i n i n g , and 
p e r s o n a l r e l a t i o n s h i p s ; 

" (3) A l l c o u r t s h a v i n g j u r i s d i c t i o n 
under s u b d i v i s i o n (1) or (2) have d e c l i n e d 
t o e x e r c i s e j u r i s d i c t i o n on the ground t h a t 
a c o u r t of t h i s s t a t e i s the more 
a p p r o p r i a t e forum t o determine the custody 
of the c h i l d under S e c t i o n 30-3B-207 or 
30-3B-208; or 

"(4) No c o u r t of any o t h e r s t a t e would 
have j u r i s d i c t i o n under the c r i t e r i a 
s p e c i f i e d i n s u b d i v i s i o n (1), (2), or (3). 

"(b) S u b s e c t i o n (a) i s the e x c l u s i v e 
j u r i s d i c t i o n a l b a s i s f o r making a c h i l d c ustody 
d e t e r m i n a t i o n by a c o u r t of t h i s s t a t e . 

"(c) P h y s i c a l presence of a c h i l d i s not 
n e c e s s a r y or s u f f i c i e n t t o make a c h i l d c u s t o d y 
d e t e r m i n a t i o n . " 

The UCCJEA d e f i n e s "home s t a t e " i n § 30-3B-102(7), which 

reads i n i t s e n t i r e t y : 

"The s t a t e i n which a c h i l d l i v e d w i t h a p a r e n t or 
a p e r s o n a c t i n g as a p a r e n t f o r a t l e a s t s i x 
c o n s e c u t i v e months i m m e d i a t e l y b e f o r e the 
commencement of a c h i l d c u s t o d y p r o c e e d i n g . In the 
case of a c h i l d l e s s than s i x months of age, the 
term means the s t a t e i n which the c h i l d l i v e d from 
b i r t h w i t h any of the persons mentioned. A p e r i o d of 
temporary absence of the c h i l d or any of the 
mentioned persons i s p a r t of the p e r i o d . " 

S e c t i o n 30-3B-204 governs temporary emergency j u r i s d i c t i o n . 

That s e c t i o n r e a d s : 
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"(a) A c o u r t of t h i s s t a t e has temporary 
emergency j u r i s d i c t i o n i f the c h i l d i s p r e s e n t i n 
t h i s s t a t e and the c h i l d has been abandoned or i t i s 
ne c e s s a r y i n an emergency t o p r o t e c t the c h i l d 
because the c h i l d , or a s i b l i n g or p a r e n t of the 
c h i l d , i s s u b j e c t e d t o or t h r e a t e n e d w i t h 
m i s t r e a t m e n t or abuse. 

"(b) I f t h e r e i s no p r e v i o u s c h i l d c u s t o d y 
d e t e r m i n a t i o n t h a t i s e n t i t l e d t o be e n f o r c e d under 
t h i s c h a p t e r and a c h i l d c ustody p r o c e e d i n g has not 
been commenced i n a c o u r t o f a s t a t e h a v i n g 
j u r i s d i c t i o n under S e c t i o n s 30-3B-201 through 
30-3B-203, a c h i l d c u s t o d y d e t e r m i n a t i o n made under 
t h i s s e c t i o n remains i n e f f e c t u n t i l an o r d e r i s 
o b t a i n e d from a c o u r t of a s t a t e h a v i n g j u r i s d i c t i o n 
under S e c t i o n s 30-3B-201 through 30-3B-203. I f a 
c h i l d c u s t o d y p r o c e e d i n g has not been or i s not 
commenced i n a c o u r t o f a s t a t e h a v i n g j u r i s d i c t i o n 
under S e c t i o n s 30-3B-201 through 30-3B-203, a c h i l d 
c u s t o d y d e t e r m i n a t i o n made under t h i s s e c t i o n 
becomes a f i n a l d e t e r m i n a t i o n , i f i t so p r o v i d e s and 
t h i s s t a t e becomes the home s t a t e o f the c h i l d . 

"(c) I f t h e r e i s a p r e v i o u s c h i l d c u s t o d y 
d e t e r m i n a t i o n t h a t i s e n t i t l e d t o be e n f o r c e d under 
t h i s c h a p t e r , or a c h i l d c u s t o d y p r o c e e d i n g has been 
commenced i n a c o u r t of a s t a t e h a v i n g j u r i s d i c t i o n 
under S e c t i o n s 30-3B-201 through 30-3B-203, any 
or d e r i s s u e d by a c o u r t of t h i s s t a t e under t h i s 
s e c t i o n must s p e c i f y i n the o r d e r a p e r i o d t h a t the 
c o u r t c o n s i d e r s adequate t o a l l o w the person s e e k i n g 
an o r d e r t o o b t a i n an o r d e r from the s t a t e h a v i n g 
j u r i s d i c t i o n under S e c t i o n s 30-3B-201 thr o u g h 
30-3B-203. The or d e r i s s u e d i n t h i s s t a t e remains i n 
e f f e c t u n t i l an o r d e r i s o b t a i n e d from the o t h e r 
s t a t e w i t h i n the p e r i o d s p e c i f i e d or the p e r i o d 
e x p i r e s . 

"(d) A c o u r t of t h i s s t a t e which has been asked 
t o make a c h i l d c u s t o d y d e t e r m i n a t i o n under t h i s 
s e c t i o n , upon b e i n g i n f o r m e d t h a t a c h i l d c u s t o d y 
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p r o c e e d i n g has been commenced i n , or a c h i l d c u s t o d y 
d e t e r m i n a t i o n has been made by, a c o u r t of a s t a t e 
h a v i n g j u r i s d i c t i o n under S e c t i o n s 30-3B-201 through 
30-3B-203, s h a l l i m m e d i a t e l y communicate w i t h the 
o t h e r c o u r t . A c o u r t of t h i s s t a t e which i s 
e x e r c i s i n g j u r i s d i c t i o n p u r s u a n t t o S e c t i o n s 
30-3B-201 through 30-3B-203, upon b e i n g i n f o r m e d 
t h a t a c h i l d c u s t o d y p r o c e e d i n g has been commenced 
i n , or a c h i l d c u s t o d y d e t e r m i n a t i o n has been made 
by, a c o u r t of another s t a t e under a s t a t u t e s i m i l a r 
t o t h i s s e c t i o n s h a l l i m m e d i a t e l y communicate w i t h 
the c o u r t o f t h a t s t a t e t o r e s o l v e the emergency, 
p r o t e c t the s a f e t y of the p a r t i e s and the c h i l d , and 
determine a p e r i o d f o r the d u r a t i o n o f the temporary 
o r d e r . " 

The r e c o r d c o n t a i n s o n l y p l e a d i n g s , motions, b r i e f s , and 

a few documentary e x h i b i t s (a judgment o f the j u v e n i l e c o u r t 

and documents p u r p o r t i n g t o be s c h o o l - a t t e n d a n c e r e c o r d s ) . 

The c i r c u i t c o u r t d i d not h o l d an e v i d e n t i a r y h e a r i n g ; 

i n s t e a d , the c i r c u i t c o u r t heard o n l y arguments of c o u n s e l and 

c o n s i d e r e d the v a r i o u s motions and b r i e f s f i l e d by the f a t h e r 

and the m a t e r n a l g r a n d p a r e n t s , most of which are not e v i d e n c e . 

F o u n t a i n F i n . , I n c . v. Hines, 788 So. 2d 155, 159 ( A l a . 2000) 

( q u o t i n g o t h e r cases f o r the p r o p o s i t i o n s t h a t " ' [ m ] o t i o n s and 

arguments of c o u n s e l are not e v i d e n c e ' " and t h a t 

" ' [ s ] t a t e m e n t s i n motions are not evi d e n c e and are t h e r e f o r e 

not e n t i t l e d t o e v i d e n t i a r y w e i g h t . ' " ) . However, the m a t e r n a l 

g r a n d p a r e n t s ' motion t o i n t e r v e n e was v e r i f i e d ; a " [ v ] e r i f i e d 
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p l e a d i n g [ ] c o n s t i t u t e [ s ] [an] a f f i d a v i t [ ] and [ i s ] t r e a t e d as 

e v i d e n c e . " Mead v. S t a t e , 449 So. 2d 1279, 1280 ( A l a . Crim. 

App. 1984). 

In h i s i n i t i a l argument on a p p e a l , the f a t h e r argues, 

w i t h o u t c i t a t i o n t o a u t h o r i t y , t h a t the c i r c u i t c o u r t has 

s u b j e c t - m a t t e r j u r i s d i c t i o n under the UCCJEA because the 

c h i l d r e n were born i n Alabama and the p a r e n t s c o n t i n u e t o 

r e s i d e i n Alabama and because, a l t h o u g h i t d i v o r c e d the 

p a r t i e s w i t h o u t a d d r e s s i n g the cust o d y of t h e i r c h i l d r e n , the 

c i r c u i t c o u r t c o u l d have a d j u d i c a t e d c h i l d c u s t o d y a t the time 

of the d i v o r c e . T h i s c o n t e n t i o n i s w h o l l y w i t h o u t m e r i t . The 

c i r c u i t c o u r t has j u r i s d i c t i o n over an i n i t i a l c h i l d - c u s t o d y 

p r o c e e d i n g o n l y i f one o f the bases f o r j u r i s d i c t i o n under § 

30-3B-201(a) i s s a t i s f i e d , see § 30-3B-201(b), or i f the 

requ i r e m e n t s f o r temporary emergency j u r i s d i c t i o n under § 30-

3B-204 are met. None of the f a c t s the f a t h e r r e l i e s on 

p r o v i d e s a b a s i s f o r d e t e r m i n i n g j u r i s d i c t i o n under the UCCJEA 

i n the p r e s e n t case. I n s t e a d , the ev i d e n c e b e f o r e the c i r c u i t 

c o u r t i n d i c a t e d t h a t the c h i l d r e n ' s home s t a t e a t the time o f 

the commencement o f the f a t h e r ' s a c t i o n was Tennessee, because 

they had l i v e d t h e r e w i t h the m a t e r n a l g r a n d p a r e n t s f o r a t 
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l e a s t s i x months b e f o r e the f a t h e r commenced h i s a c t i o n 

s e e k i n g t o amend the d i v o r c e judgment t o address the c u s t o d y 

of the c h i l d r e n . 8 

The f a t h e r next contends t h a t the c i r c u i t c o u r t had 

temporary emergency j u r i s d i c t i o n over h i s p e t i t i o n t o amend 

8The f a t h e r has not c h a l l e n g e d the m a t e r n a l g r a n d p a r e n t s ' 
s t a t u s as "person[s] a c t i n g as a p a r e n t " under § 30-3B-
102(13). Under the UCCJEA a "person a c t i n g as a p a r e n t " i s : 

"A p e r s o n , o t h e r than a p a r e n t , who: 

"a. Has p h y s i c a l c u s t o d y of the c h i l d 
or has had p h y s i c a l c u s t o d y f o r a p e r i o d o f 
s i x c o n s e c u t i v e months, i n c l u d i n g any 
temporary absence, w i t h i n one year 
i m m e d i a t e l y b e f o r e the commencement of a 
c h i l d c u s t o d y p r o c e e d i n g ; and 

"b. Has been awarded l e g a l c ustody by 
a c o u r t or c l a i m s a r i g h t t o l e g a l c u s t o d y 
under the law o f t h i s s t a t e . " 

§ 30-3B-102(13). " P h y s i c a l c u s t o d y " i s d e f i n e d as " [ t ] h e 
p h y s i c a l c a r e and s u p e r v i s i o n of a c h i l d . " § 30-3B-102(14). 
T h i s c o u r t has determined t h a t a grandparent who had p h y s i c a l 
c u s t o d y of a c h i l d and who was s e e k i n g l e g a l c ustody o f t h a t 
c h i l d q u a l i f i e d as a p e r s o n a c t i n g as a p a r e n t under § 30-3B-
102(13). P a t r i c k v. W i l l i a m s , 952 So. 2d 1131, 1139 ( A l a . 
C i v . App. 2006). The m a t e r n a l g r a n d p a r e n t s , l i k e the 
grandparent i n P a t r i c k , had p h y s i c a l c u s t o d y of the c h i l d r e n 
f o r a t l e a s t s i x months of the year p r e c e d i n g the f i l i n g o f 
the f a t h e r ' s p e t i t i o n t o amend the d i v o r c e judgment and have 
been a c t i v e l y s e e k i n g l e g a l c u s t o d y of the c h i l d r e n . 
T h e r e f o r e , each o f the m a t e r n a l g r a n d p a r e n t s i s a person 
a c t i n g as a p a r e n t under § 30-3B-102(13). P a t r i c k , 952 So. 2d 
a t 1139. 
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the d i v o r c e judgment under § 30-3B-204. However, the f a t h e r 

has c o n s i s t e n t l y a s s e r t e d t h a t the PFA o r d e r was e n t e r e d under 

the temporary emergency j u r i s d i c t i o n p r o v i d e d i n § 30-3B-204. 

We agree t h a t the c i r c u i t c o u r t had j u r i s d i c t i o n over the 

c h i l d - c u s t o d y d e t e r m i n a t i o n i n the PFA a c t i o n under § 30-3B-

20 4 ( a ) , because the c h i l d r e n were p r e s e n t i n t h i s s t a t e and 

the a l l e g a t i o n s of the PFA p e t i t i o n r a i s e d an emergency need 

t o p r o t e c t the c h i l d r e n from b e i n g exposed t o a dangerous 

a n i m a l . 9 

However, we f i n d no su p p o r t f o r the f a t h e r ' s argument 

t h a t the c i r c u i t c o u r t was o p e r a t i n g under § 30-3B-204 a t the 

time i t c o n s i d e r e d the f a t h e r ' s p e t i t i o n t o amend the d i v o r c e 

judgment t o address c u s t o d y o f the c h i l d r e n . Temporary 

emergency j u r i s d i c t i o n i s , by i t s n a t u r e , temporary, i s 

d e s i g n e d t o address custody i n s i t u a t i o n s i n which a c h i l d has 

been abandoned or i s i n need o f emergency p r o t e c t i o n , and i s 

l i m i t e d i n d u r a t i o n as p r o v i d e d i n § 30-3B-204(b) and ( c ) . 

S e c t i o n 30-3B-204(b) p r o v i d e s t h a t , when no o t h e r c u s t o d y 

9The v e r i f i e d motion t o i n t e r v e n e s t a t e d t h a t the 
a l l e g a t i o n s i n the PFA p e t i t i o n i n c l u d e d an a l l e g a t i o n t h a t 
"the mother a l l o w e d the c h i l d r e n t o be around a dangerous 
a n i m a l , and one of the c h i l d r e n was i n j u r e d . " 
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p r o c e e d i n g i s pending (and when no p r e v i o u s d e t e r m i n a t i o n has 

been made), an o r d e r e n t e r e d under the c o u r t ' s temporary 

emergency j u r i s d i c t i o n remains i n e f f e c t u n t i l an o r d e r i s 

o b t a i n e d from a c o u r t h a v i n g j u r i s d i c t i o n under the UCCJEA. 

Because no p r o c e e d i n g was pending i n Tennessee a t the time the 

PFA o r d e r was e n t e r e d , the PFA o r d e r would remain i n e f f e c t 

u n t i l a c o u r t t h a t had nonemergency j u r i s d i c t i o n over a c h i l d -

c u s t o d y d e t e r m i n a t i o n r e g a r d i n g the c h i l d r e n e n t e r e d an o r d e r 

(or u n t i l the PFA o r d e r e x p i r e d ) . § 30-3B-204(b). The 

emergency t h a t the f a t h e r sought t o address i n the PFA a c t i o n 

had been r e s o l v e d by the o r d e r g r a n t i n g him temporary cus t o d y , 

and, t h u s , no emergency e x i s t e d a t the time of the 

commencement of the f a t h e r ' s a c t i o n t o amend the d i v o r c e 

judgment upon which t o base temporary emergency j u r i s d i c t i o n 

under § 30-3B-204(a). 

The f a t h e r f u r t h e r a s s e r t s t h a t the PFA o r d e r i s the 

i n i t i a l c u s t o d y d e t e r m i n a t i o n r e g a r d i n g the c h i l d r e n . The 

f a t h e r i s a r g u i n g t h a t , once the c i r c u i t c o u r t e x e r c i s e d 

j u r i s d i c t i o n t o make a c h i l d - c u s t o d y d e t e r m i n a t i o n i n the PFA 

a c t i o n , i t would then m a i n t a i n c o n t i n u i n g j u r i s d i c t i o n over 

the c h i l d r e n ' s custody under the PKPA, § 1738A(d), because the 
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f a t h e r , a " c o n t e s t a n t " under the PKPA, s t i l l r e s i d e s i n t h i s 

s t a t e . We e x p l a i n e d the i n t e r p l a y between the PKPA and the 

UCCJEA i n P a t r i c k v. W i l l i a m s , 952 So. 2d 1131, 1138 ( A l a . 

C i v . App. 2006): 

"'The P a r e n t a l K i d n a p p i n g P r e v e n t i o n 
A c t ("PKPA"), 28 U.S.C. § 1738A, and 
Alabama's v e r s i o n of the Unif o r m C h i l d 
Custody J u r i s d i c t i o n and Enforcement A c t 
("UCCJEA"), c o d i f i e d a t A l a . Code 1975, § 
30-3B-101 e t seq., govern when a s t a t e has 
j u r i s d i c t i o n t o d e c i d e a c h i l d - c u s t o d y 
i s s u e . The PKPA s t a t e s t h a t c o n t i n u i n g 
j u r i s d i c t i o n remains i n a s t a t e t h a t has 
made a c h i l d - c u s t o d y d e t e r m i n a t i o n p r o v i d e d 
t h a t the s t a t e c o n t i n u e s t o have 
j u r i s d i c t i o n under the s t a t e ' s laws and the 
c h i l d or a t l e a s t one " c o n t e s t a n t " r e s i d e s 
i n t h a t s t a t e . 28 U.S.C. § 1738A(d); see  
a l s o Holloway v. Holloway, 519 So. 2d 531, 
532 ( A l a . C i v . App. 1987).' 

"M.J.P. v. K.H., 923 So. 2d 1114, 1116 ( A l a . C i v . 
App. 2005). The P a r e n t a l K i d n a p p i n g P r e v e n t i o n A c t 
('PKPA') d e f i n e s a ' c o n t e s t a n t ' as 'a pe r s o n , 
i n c l u d i n g a p a r e n t or grandparent, who c l a i m s a 
r i g h t t o cus t o d y or v i s i t a t i o n of a c h i l d . ' 28 
U.S.C. § 173 8 A ( b ) ( 2 ) . 

"Under the PKPA, the t r i a l c o u r t r e t a i n e d 
c o n t i n u i n g j u r i s d i c t i o n t o modify the c h i l d r e n ' s 
c u s t o d y so l o n g as i t r e t a i n e d j u r i s d i c t i o n under 
the laws of Alabama and a t l e a s t one of the 
c o n t e s t a n t s c o n t i n u e d t o l i v e i n Alabama. 28 U.S.C. 
§ 1738A(d). The m a t e r n a l grandmother has l i v e d i n 
T a l l a p o o s a County a t a l l times r e l e v a n t t o t h i s 
a p p e a l , and she meets the c r i t e r i a o u t l i n e d i n the 
PKPA t o be a ' c o n t e s t a n t ' because she i s a pers o n 
c l a i m i n g a r i g h t t o custody of the c h i l d r e n . See 28 
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U.S.C. § 1738A(b)(2). T h e r e f o r e , our a n a l y s i s next 
t u r n s t o whether the t r i a l c o u r t c o u l d , under 
Alabama's v e r s i o n of the Un i f o r m C h i l d Custody 
J u r i s d i c t i o n and Enforcement A c t ('the UCCJEA'), 
e x e r c i s e c o n t i n u i n g j u r i s d i c t i o n t o modify the 
c h i l d r e n ' s c u s t o d y . 28 U.S.C. § 1738A(d). 

"In o r d e r t o e x e r c i s e c o n t i n u i n g j u r i s d i c t i o n 
over the ma t t e r , the t r i a l c o u r t must have had 
j u r i s d i c t i o n t o make an i n i t i a l c u s t o d y 
d e t e r m i n a t i o n . " 

What the f a t h e r misunderstands i s t h a t the c i r c u i t 

c o u r t ' s p r o p e r e x e r c i s e o f temporary emergency j u r i s d i c t i o n 

does not equate t o i t s h a v i n g a c q u i r e d j u r i s d i c t i o n t o make an 

i n i t i a l c h i l d - c u s t o d y d e t e r m i n a t i o n under § 30-3B-201(a). 

C o n t i n u i n g j u r i s d i c t i o n under the PKPA does not e x i s t i f the 

s t a t e does not have j u r i s d i c t i o n under i t s v e r s i o n o f the 

UCCJEA. The c i r c u i t c o u r t was e x e r c i s i n g temporary emergency 

j u r i s d i c t i o n under § 30-3B-204(b) when i t made the c h i l d -

c u s t o d y d e t e r m i n a t i o n i n the PFA a c t i o n . A c h i l d - c u s t o d y 

d e t e r m i n a t i o n e n t e r e d d u r i n g the e x e r c i s e of temporary 

emergency j u r i s d i c t i o n t y p i c a l l y c o n t i n u e s i n e f f e c t o n l y 

u n t i l a c o u r t t h a t may p r o p e r l y e x e r c i s e nonemergency 

j u r i s d i c t i o n over a c h i l d - c u s t o d y d e t e r m i n a t i o n r e g a r d i n g the 

c h i l d r e n e n t e r s an o r d e r . See § 30-3B-204(b) & ( c ) . Only i n 

r a r e i n s t a n c e s , such as when a c h i l d - c u s t o d y p r o c e e d i n g i s not 
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commenced i n a s t a t e h a v i n g j u r i s d i c t i o n under §§ 30-3B-201, 

30-3B-202, or 30-3B-203, does a c h i l d - c u s t o d y d e t e r m i n a t i o n 

e n t e r e d under § 30-3B-204 have the p o s s i b i l i t y o f becoming a 

f i n a l c h i l d - c u s t o d y d e t e r m i n a t i o n , and, even then, o n l y i f the 

s t a t e becomes the home s t a t e of the c h i l d and i f the or d e r 

p r o v i d e s t h a t i t may become a f i n a l c h i l d - c u s t o d y 

d e t e r m i n a t i o n . § 30-3B-204(b). 

In the p r e s e n t case, the m a t e r n a l g r a n d p a r e n t s have 

i n i t i a t e d an a c t i o n i n the s t a t e h a v i n g j u r i s d i c t i o n under § 

30-3B-201(a)(1), i . e . , Tennessee, and the PFA or d e r e n t e r e d by 

the c i r c u i t c o u r t w i l l e x p i r e upon e n t r y of a c h i l d - c u s t o d y 

d e t e r m i n a t i o n by the Tennessee c o u r t . The e x e r c i s e o f 

temporary emergency j u r i s d i c t i o n " i s e x t r e m e l y l i m i t e d , 

a l l o w i n g the c o u r t t o make o n l y such temporary o r d e r s as are 

ne c e s s a r y 'to p r o t e c t the c h i l d u n t i l the s t a t e t h a t has 

j u r i s d i c t i o n under [ A l a . Code 1975, §§ 30-3B-201 through 

30-3B-203] e n t e r s an o r d e r . ' " M.B.L. v. G.G.L., 1 So. 3d 

1048, 1051 ( A l a . C i v . App. 2008) ( q u o t i n g § 30-3B-204, 

O f f i c i a l Comment). T h e r e f o r e , the c i r c u i t c o u r t ' s PFA or d e r 

e n t e r e d p u r s u a n t t o i t s e x e r c i s e of temporary emergency 

j u r i s d i c t i o n under § 30-3B-204(b) i s not an i n i t i a l c h i l d -
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custo d y d e t e r m i n a t i o n and cannot serve as a means by which the 

c i r c u i t c o u r t c o u l d a c q u i r e j u r i s d i c t i o n i t does not o t h e r w i s e 

have under the UCCJEA. 

The f a t h e r f u r t h e r argues t h a t the c i r c u i t c o u r t i s a 

more c o n v e n i e n t forum under § 30-3B-207. S e c t i o n 30-3B-207 

p e r m i t s a c o u r t h a v i n g j u r i s d i c t i o n under the UCCJEA t o 

d e c l i n e t o e x e r c i s e t h a t j u r i s d i c t i o n " i f i t determines t h a t 

i t i s an i n c o n v e n i e n t forum under the c i r c u m s t a n c e s and t h a t 

a c o u r t of another s t a t e i s a more a p p r o p r i a t e forum." § 30-

3B-207(a). However, the s t a t u t e does not p e r m i t a s t a t e not 

h a v i n g j u r i s d i c t i o n under the UCCJEA t o determine t h a t i t 

would be a more c o n v e n i e n t forum than a s t a t e h a v i n g 

j u r i s d i c t i o n under the UCCJEA. That i s , the c i r c u i t c o u r t 

c o u l d not have s e c u r e d j u r i s d i c t i o n over the f a t h e r ' s a c t i o n 

by d e t e r m i n i n g t h a t i t would be a more c o n v e n i e n t forum than 

Tennessee. 

In the f a t h e r ' s second i s s u e on a p p e a l , he argues t h a t 

the c i r c u i t c o u r t e r r e d by f a i l i n g t o communicate w i t h the 

Tennessee c o u r t under § 30-3B-204(d), § 30-3B-206(b), and § 

30-3B-110. S e c t i o n 30-3B-204(d) r e q u i r e s communication 

between c o u r t s . However, as we have e x p l a i n e d , by the time 
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the f a t h e r commenced h i s a c t i o n s e e k i n g t o amend the d i v o r c e 

judgment the emergency was over, the i s s u e h a v i n g been 

r e s o l v e d by the e n t r y of the PFA o r d e r under § 30-3B-204(b). 

The c i r c u i t c o u r t c o u l d not have a c q u i r e d temporary emergency 

j u r i s d i c t i o n over the f a t h e r ' s p e t i t i o n t o amend the d i v o r c e 

judgment under § 30-3B-204, so the c i r c u i t c o u r t had no duty 

t o communicate w i t h the Tennessee c o u r t under § 30-3B-204(d). 

The f a t h e r ' s argument based on § 30-3B-206(b) and § 30-

3B-110, a l t h o u g h s t r o n g e r , i s a l s o u n a v a i l i n g . S e c t i o n § 30-

3B-206(b) s t a t e s : 

i o n 
a 

"(b) Except as o t h e r w i s e p r o v i d e d i n S e c t i 
30-3B-204, a c o u r t of t h i s s t a t e , b e f o r e h e a r i n g 
c h i l d c ustody p r o c e e d i n g , s h a l l examine the c o u r t 
documents and o t h e r i n f o r m a t i o n s u p p l i e d by the 
p a r t i e s p u r s u a n t t o S e c t i o n 30-3B-209. I f the c o u r t 
determines t h a t a c h i l d c u s t o d y p r o c e e d i n g has been 
commenced i n a c o u r t i n another s t a t e h a v i n g 
j u r i s d i c t i o n s u b s t a n t i a l l y i n accordance w i t h t h i s 
c h a p t e r , the c o u r t of t h i s s t a t e s h a l l s t a y i t s 
p r o c e e d i n g and communicate w i t h the c o u r t o f the 
o t h e r s t a t e . I f the c o u r t o f the s t a t e h a v i n g 
j u r i s d i c t i o n s u b s t a n t i a l l y i n accordance w i t h t h i s 
c h a p t e r does not determine t h a t the c o u r t o f t h i s 
s t a t e i s a more a p p r o p r i a t e forum, the c o u r t of t h i s 
s t a t e s h a l l d i s m i s s the p r o c e e d i n g . " 

The f a t h e r argues t h a t , once i t l e a r n e d of the Tennessee 

a c t i o n , the c i r c u i t c o u r t was r e q u i r e d t o communicate w i t h the 

Tennessee c o u r t under § 30-3B-206(b). The f a t h e r a l s o 
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contends t h a t the c i r c u i t c o u r t was r e q u i r e d , under § 30-3B-

110(d), t o make a r e c o r d of t h a t communication and t o make 

t h a t r e c o r d a v a i l a b l e t o him. F u r t h e r , he complains t h a t the 

c i r c u i t c o u r t e r r e d i n f a i l i n g t o a l l o w him t o p r e s e n t f a c t s 

i n the form o f t e s t i m o n y , as p e r m i t t e d by § 30-3B-110(b), 

which s t a t e s t h a t " [ t ] h e c o u r t may a l l o w the p a r t i e s t o 

p a r t i c i p a t e i n the communication [between c o u r t s ] . I f the 

p a r t i e s are not a b l e t o p a r t i c i p a t e i n the communication, they 

must be g i v e n the o p p o r t u n i t y t o p r e s e n t f a c t s and l e g a l 

arguments b e f o r e a d e c i s i o n on j u r i s d i c t i o n i s made." 

C e r t a i n l y , the c i r c u i t c o u r t i s r e q u i r e d t o base i t s 

j u r i s d i c t i o n a l d e t e r m i n a t i o n on e v i d e n c e p r e s e n t e d by the 

p a r t i e s . The O f f i c i a l Comment t o § 30-3B-110, however, 

p r o v i d e s t h a t the p r e s e n t a t i o n o f f a c t s and l e g a l argument 

"may be done through a h e a r i n g o r , i f a p p r o p r i a t e , by 

a f f i d a v i t or memorandum." As noted above, the p a r t i e s 

e x t e n s i v e l y b r i e f e d the l e g a l i s s u e , and the m a t e r n a l 

g r a n d p a r e n t s p r e s e n t e d a v e r i f i e d motion c o n t a i n i n g f a c t s 

p e r t a i n i n g t o j u r i s d i c t i o n . The f a t h e r p r e s e n t e d no v e r i f i e d 

p l e a d i n g or motion, no a f f i d a v i t , and no o t h e r e v i d e n c e , and 
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he never s p e c i f i c a l l y r e q u e s t e d an e v i d e n t i a r y h e a r i n g b e f o r e 

the c i r c u i t c o u r t e n t e r e d i t s o r d e r d i s m i s s i n g h i s a c t i o n . 1 0 

Furthermore, a l t h o u g h § 30-3B-206(b) r e q u i r e s a c o u r t of 

t h i s s t a t e t o s t a y i t s p r o c e e d i n g and communicate w i t h the 

c o u r t of the s t a t e i n which a c h i l d - c u s t o d y p r o c e e d i n g 

c o n c e r n i n g the same c h i l d or c h i l d r e n i s pending, we need not 

r e v e r s e a t r i a l c o u r t ' s judgment f o r f a i l i n g t o communicate i f 

any e r r o r t h a t might have o c c u r r e d i s harmless e r r o r under 

Rule 45, A l a . R. App. P. See Ramsey v. Ramsey, 95 So. 2d 881, 

888 ( A l a . C i v . App. 2008) . The c i r c u i t c o u r t d e t ermined t h a t 

i t l a c k e d j u r i s d i c t i o n over the f a t h e r ' s a c t i o n based on the 

e v i d e n c e and l e g a l arguments p r e s e n t e d t o i t . That e v i d e n c e , 

which was c o n t a i n e d i n the v e r i f i e d motion t o i n t e r v e n e , 

p r o v e d t h a t the c h i l d r e n had l i v e d w i t h the m a t e r n a l 

g r a n d p a r e n t s s i n c e October 2010. A c c o r d i n g t o the a l l e g a t i o n s 

i n the motion, the f a t h e r d i d not p r o v i d e f i n a n c i a l s u p p o r t t o 

the c h i l d r e n and r a r e l y v i s i t e d w i t h the c h i l d r e n w h i l e they 

were l i v i n g w i t h the m a t e r n a l g r a n d p a r e n t s . The f a t h e r d i d 

not d i s p u t e t h a t the c h i l d r e n had been l i v i n g a t l e a s t p a r t -

1 0The f i r s t time t h a t the f a t h e r r e q u e s t e d an e v i d e n t i a r y 
h e a r i n g on the s u b j e c t - m a t t e r - j u r i s d i c t i o n i s s u e was i n h i s 
postjudgment motion. 
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time w i t h the m a t e r n a l g r a n d p a r e n t s s i n c e the e n t r y of the 

p a r e n t s ' d i v o r c e judgment i n October 2011, a l t h o u g h he d i d 

a l l e g e t h a t the c h i l d r e n were i n h i s cus t o d y on the weekends. 

However, the f a t h e r p r o v i d e d no c o n t r a d i c t o r y e v i d e n c e v i a 

a f f i d a v i t or t e s t i m o n y . 

The c i r c u i t c o u r t had b e f o r e i t u n c o n t r a d i c t e d e v i d e n c e 

from which i t c o u l d have c o n c l u d e d t h a t the c h i l d r e n had been 

i n the p h y s i c a l c u s t o d y of the m a t e r n a l g r a n d p a r e n t s f o r a t 

l e a s t s i x months b e f o r e the commencement o f the f a t h e r ' s 

a c t i o n and t h a t Tennessee was the c h i l d r e n ' s home s t a t e . Any 

communication w i t h the Tennessee c o u r t would not l i k e l y have 

impacted the c i r c u i t c o u r t ' s c o n c l u s i o n t h a t i t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n because the c h i l d r e n had been 

l i v i n g w i t h the m a t e r n a l g r a n d p a r e n t s i n Tennessee f o r over 

s i x months a t the time the f a t h e r commenced h i s a c t i o n s e e k i n g 

t o amend the d i v o r c e judgment. Ramsey, 995 So. 2d a t 888. 

T h e r e f o r e , because the c i r c u i t c o u r t had b e f o r e i t ev i d e n c e 

i n d i c a t i n g t h a t the c h i l d r e n had been l i v i n g i n Tennessee f o r 

more than s i x months p r e c e d i n g the commencement of the 

f a t h e r ' s a c t i o n , we cannot conclude t h a t the c i r c u i t c o u r t 

e r r e d by f a i l i n g t o communicate w i t h the Tennessee c o u r t and 
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by f a i l i n g t o h o l d an e v i d e n t i a r y h e a r i n g , which the f a t h e r 

d i d not s p e c i f i c a l l y r e q u e s t b e f o r e the c i r c u i t c o u r t e n t e r e d 

i t s o r d e r d i s m i s s i n g the a c t i o n . 

The f a t h e r ' s f i n a l arguments are t h a t the c i r c u i t c o u r t 

e r r e d by f a i l i n g t o s e t the d u r a t i o n of a temporary-custody 

o r d e r under § 30-3B-204(c) and by not a d d r e s s i n g j u r i s d i c t i o n 

or s p e c i f y i n g the grounds upon which i t based i t s d i s m i s s a l . 

Because the c i r c u i t c o u r t ' s o r d e r i n t h i s a c t i o n d e termined 

t h a t i t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o make a c h i l d -

c u s t o d y d e t e r m i n a t i o n , § 30-3B-204(c), which governs o r d e r s 

i s s u e d by a c o u r t e x e r c i s i n g temporary emergency j u r i s d i c t i o n , 

i s not a p p l i c a b l e . To the e x t e n t the f a t h e r argues t h a t the 

c i r c u i t c o u r t was r e q u i r e d t o s t a t e i t s f a c t u a l d e t e r m i n a t i o n s 

and l e g a l c o n c l u s i o n s i n i t s o r d e r , we r e j e c t h i s argument. 

No p r o v i s i o n i n the UCCJEA r e q u i r e d the c i r c u i t c o u r t t o make 

w r i t t e n f i n d i n g s or c o n c l u s i o n s i n an or d e r e n t e r e d under i t s 

p r o v i s i o n s . 

In c o n c l u s i o n , we r e j e c t the f a t h e r ' s arguments t h a t the 

c i r c u i t c o u r t had temporary emergency j u r i s d i c t i o n over h i s 

a c t i o n s e e k i n g t o amend the d i v o r c e judgment and t h a t the 

c i r c u i t c o u r t ' s PFA o r d e r , e n t e r e d p u r s u a n t t o i t s temporary 
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emergency j u r i s d i c t i o n under § 30-3B-204(b), was an i n i t i a l 

c h i l d - c u s t o d y d e t e r m i n a t i o n upon which t o base c o n t i n u i n g 

j u r i s d i c t i o n i n the c i r c u i t c o u r t . F u r t h e r , we conclude t h a t 

the c i r c u i t c o u r t d i d not commit r e v e r s i b l e e r r o r by f a i l i n g 

t o communicate w i t h the Tennessee c o u r t . F i n a l l y we r e j e c t 

the f a t h e r ' s c o n t e n t i o n s t h a t the c i r c u i t c o u r t e r r e d by 

f a i l i n g t o s e t the d u r a t i o n of a t emporary-custody o r d e r and 

by f a i l i n g t o make w r i t t e n f i n d i n g s or c o n c l u s i o n s i n i t s 

o r d e r d i s m i s s i n g the f a t h e r ' s a c t i o n . A c c o r d i n g l y , we a f f i r m 

the judgment of the c i r c u i t c o u r t d i s m i s s i n g the f a t h e r ' s 

a c t i o n s e e k i n g t o amend h i s d i v o r c e judgment t o address the 

c u s t o d y of the c h i l d r e n . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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