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THOMPSON, P r e s i d i n g Judge. 

T u s c a l o o s a Resources, I n c . ("TRI"), appeals from a 

judgment of the T u s c a l o o s a C i r c u i t Court ("the t r i a l c o u r t " ) 

d i s m i s s i n g TRI's appea l of a d e c i s i o n of t h e E n v i r o n m e n t a l 
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Management Commission ("the Commission") of the Alabama 

Department of E n v i r o n m e n t a l Management ("ADEM"). 

The p r o c e d u r a l h i s t o r y r e l e v a n t t o t h i s a p p e a l i s as 

f o l l o w s . TRI sought a w a t e r - p o l l u t i o n p e r m i t from ADEM. The 

Alabama R i v e r s A l l i a n c e and F r i e n d s of H u r r i c a n e Creek 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "ARA") c h a l l e n g e d the 

i s s u a n c e of the p e r m i t through ADEM's a d m i n i s t r a t i v e - a p p e a l s 

p r o c e s s . One of the grounds TRI a s s e r t e d i n i t s defense of 

the i s s u a n c e of the p e r m i t was whether ARA had s t a n d i n g t o 

c o n t e s t the p e r m i t . A t the e v i d e n t i a r y h e a r i n g of the m a t t e r , 

TRI p r e s e n t e d e v i d e n c e r e g a r d i n g the s t a n d i n g i s s u e . A f t e r 

the h e a r i n g , the h e a r i n g o f f i c e r s u b m i t t e d h i s recommendations 

to the Commission. In t u r n , the Commission e n t e r e d an o r d e r 

a d o p t i n g the h e a r i n g o f f i c e r ' s recommendation, which, among 

o t h e r t h i n g s , c o n c l u d e d t h a t ARA d i d have s t a n d i n g t o c o n t e s t 

the p e r m i t , and i t u p h e l d the i s s u a n c e of the p e r m i t t o TRI. 

TRI ap p e a l e d the Commission's o r d e r t o the t r i a l c o u r t . 

The t r i a l c o u r t noted t h a t , by s t a t u t e , o n l y a g g r i e v e d p a r t i e s 

can a p p e a l a d e c i s i o n of the Commission t o the c i r c u i t c o u r t 

and found t h a t TRI was not a "person a g g r i e v e d by the 

a d m i n i s t r a t i v e a c t i o n " of the Commission. T h e r e f o r e , the 
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t r i a l c o u r t h e l d , i t d i d not have s u b j e c t - m a t t e r j u r i s d i c t i o n 

over the a p p e a l , and i t d i s m i s s e d TRI's a p p e a l . 

TRI has now appealed the t r i a l c o u r t ' s judgment t o t h i s 

c o u r t . I t a s s e r t s t h a t the t r i a l c o u r t i n c o r r e c t l y c o n c l u d e d 

t h a t i t was not a g g r i e v e d by the Commission's d e c i s i o n 

because, i t says, the Commission r u l e d a d v e r s e l y t o TRI on the 

i s s u e of ARA's s t a n d i n g t o c o n t e s t the p e r m i t . TRI argues 

t h a t as a r e s u l t of the Commission's d e c i s i o n t h a t ARA d i d 

have s t a n d i n g i n t h i s case, i t " i s now f a c e d w i t h the 

a d d i t i o n a l t i m e , expense and r i s k s i n v o l v e d i n d e f e n d i n g ARA's 

pending ap p e a l of the p a r t of the Commission's d e c i s i o n 

u p h o l d i n g ADEM's i s s u a n c e of the p e r m i t " i n the Montgomery 

C i r c u i t C o u r t . TRI a l s o a s s e r t s t h a t , among o t h e r t h i n g s , 

the Commission's d e t e r m i n a t i o n t h a t ARA had s t a n d i n g s e t s 

" i n j u r i o u s p r e c e d e n t " l e a d i n g t o the t h r e a t of i n c r e a s e d 

l i t i g a t i o n . TRI says t h a t , because i t r e c e i v e d l e s s than a l l 

of the r e l i e f i t sought from the Commission, i t i s e n t i t l e d t o 

app e a l from the d e c i s i o n . 

T h i s case does not i n v o l v e i s s u e s r e l a t e d t o the 

Commission's p r o c e d u r e s when h e a r i n g the ap p e a l of an a c t i o n 

t a ken by ADEM, see § 22-22A-7, A l a . Code 1975; t h e r e f o r e , our 
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r e v i e w of t h i s case i s governed by the Alabama A d m i n i s t r a t i v e 

Procedure A c t ("AAPA"), § 41-22-20, A l a . Code 1975. See  

Alabama Dep't of E n v t l . Mgmt. v. L e g a l E n v t l . A s s i s t a n c e  

Found., I n c . , 973 So. 2d 369, 375 n. 3 ( A l a . C i v . App. 2007) 

( q u o t i n g Plumbers & S t e a m f i t t e r s , L o c a l 52 v. Alabama Dep't of  

E n v t l . Mgmt., 647 So. 2d 793, 794-95 ( A l a . C i v . App. 1994) 

("'because [the case] concerns a ma t t e r u n r e l a t e d t o the 

p e r f e c t i n g of an a p p e a l , j u d i c i a l r e v i e w of a d e c i s i o n of the 

Commission i s governed by §§ 41-22-20 and - 2 1 ' " ) . 

S e c t i o n 41-22-20 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) A p e r s o n who has exhausted a l l 
a d m i n i s t r a t i v e remedies a v a i l a b l e w i t h i n the agency, 
o t h e r than r e h e a r i n g , and who i s a g g r i e v e d by a 
f i n a l d e c i s i o n i n a c o n t e s t e d case i s e n t i t l e d t o 
j u d i c i a l r e v i e w under t h i s c h a p t e r . " 

(Emphasis added.) 

B l a c k ' s Law D i c t i o n a r y 1232 (9th ed. 2009) d e f i n e s an 

" a g g r i e v e d p a r t y " as "[a] p a r t y e n t i t l e d t o a remedy; esp., a 

p a r t y whose p e r s o n a l , p e c u n i a r y , or p r o p e r t y r i g h t s have been 

a d v e r s e l y a f f e c t e d by another person's a c t i o n s or by a c o u r t ' s 

decree or judgment." In Alabama Department of E n v i r o n m e n t a l 

Management v. F r i e n d s of H u r r i c a n e Creek, 114 So. 3d 47, 51 
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( A l a . C i v . App. 2012), t h i s c o u r t d i s c u s s e d what c o n s t i t u t e d 

an " a g g r i e v e d " person under the AAPA. 

"We s t a r t w i t h the p r o p o s i t i o n t h a t , f o r a 
p e r s o n t o demonstrate s t a n d i n g t o seek r e l i e f i n the 
c o u r t s of Alabama, t h a t p e r s o n must show '"(1) an 
a c t u a l c o n c r e t e and p a r t i c u l a r i z e d ' i n j u r y i n 
f a c t ' — ' a n i n v a s i o n of a l e g a l l y p r o t e c t e d 
i n t e r e s t ' ; (2) a ' c a u s a l c o n n e c t i o n between the 
i n j u r y and the conduct complained o f ' ; and (3) a 
l i k e l i h o o d t h a t the i n j u r y w i l l be ' r e d r e s s e d by a 
f a v o r a b l e d e c i s i o n . ' " ' Ex p a r t e H e a l t h S o u t h Corp., 
974 So. 2d 288, 293 ( A l a . 2007) ( q u o t i n g S t i f f v.  
Alabama A l c o h o l i c Beverage C o n t r o l Bd., 878 So. 2d 
1138, 1141 ( A l a . 2003), q u o t i n g i n t u r n L u j a n v.  
Defenders of W i l d l i f e , 504 U.S. 555, 560-61, 112 S. 
Ct. 2130, 119 L. Ed. 2d 351 (1992)). Those elements 
of an a c t u a l or imminent i n j u r y , c a u s a t i o n , and 
r e d r e s s a b i l i t y , which have t h e i r o r i g i n s i n the 
'case or c o n t r o v e r s y ' i n t e r p r e t i v e j u r i s p r u d e n c e 
p e r t a i n i n g t o A r t i c l e I I I of the U n i t e d S t a t e s 
C o n s t i t u t i o n , amount t o c o n s t i t u t i o n a l minima, a t 
l e a s t as t o the j u d i c i a l b r anch. See Hollywood  
M o b i l e E s t a t e s , L t d . v. Seminole T r i b e of F l o r i d a , 
641 F.3d 1259, 1265 (11th C i r . 2011); see a l s o  
Pharmacia Corp. v. Suggs, 932 So. 2d 95, 97 n. 4 
( A l a . 1999) ( i n d i c a t i n g t h a t S e c t i o n 139 of the 
Alabama C o n s t i t u t i o n of 1901 s i m i l a r l y empowers t h i s 
s t a t e ' s j u d i c i a r y t o '"decide d i s c r e t e cases and 
c o n t r o v e r s i e s i n v o l v i n g p a r t i c u l a r p a r t i e s and 
s p e c i f i c f a c t s " ' r a t h e r than answering a b s t r a c t 
q u e s t i o n s ) ( q u o t i n g Alabama Power Co. v. C i t i z e n s of  
Alabama, 740 So. 2d 371, 381 ( A l a . 1999)); but see  
C l i m a x Molybdenum Co. v. S e c r e t a r y of Labor, 7 03 
F.2d 447, 451 (10th C i r . 1983) ( i n d i c a t i n g t h a t 
a d m i n i s t r a t i v e a g e n c i e s are not bound by 
c o n s t i t u t i o n a l 'case or c o n t r o v e r s y ' r e q u i r e m e n t s ) . " 

One of the cases TRI c i t e s i n support of i t s argument 

t h a t i t was a g g r i e v e d by the Commission's d e c i s i o n i s 
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P e r s o n n e l Board of J e f f e r s o n County v. B a i l e y , 475 So. 2d 863 

( A l a . C i v . App. 1985). In B a i l e y , a deputy s h e r i f f f i l e d a 

g r i e v a n c e w i t h the J e f f e r s o n County P e r s o n n e l Board ("the 

Board") c o m p l a i n i n g t h a t S h e r i f f B a i l e y had i m p r o p e r l y 

t r a n s f e r r e d him from p a t r o l duty t o j a i l d uty. The Board 

found t h a t the deputy s h e r i f f ' s c o m p l a i n t was " g r i e v a b l e " and 

t hen, a f t e r a h e a r i n g on the m e r i t s , e n t e r e d a d e c i s i o n 

r e i n s t a t i n g the deputy s h e r i f f t o the p a t r o l d i v i s i o n . 475 

So. 2d a t 865. S h e r i f f B a i l e y a p pealed the d e c i s i o n t o the 

c i r c u i t c o u r t , s e e k i n g a judgment d e c l a r i n g t h a t m a t t e r s of 

j o b assignment were w i t h i n the p r e r o g a t i v e of the s h e r i f f and 

not s u b j e c t t o r e v i e w by the Board. The c i r c u i t c o u r t 

d e t e rmined t h a t the deputy s h e r i f f ' s c o m p l a i n t was a m a t ter 

p r o p e r l y c o n s i d e r e d by the Board but a l s o h e l d t h a t the 

Board's r e i n s t a t e m e n t of the deputy s h e r i f f t o p a t r o l duty was 

a r b i t r a r y and c a p r i c i o u s . The deputy s h e r i f f a p p ealed t o t h i s 

c o u r t , and S h e r i f f B a i l e y c r o s s - a p p e a l e d . I d . 

The deputy s h e r i f f a s s e r t e d t h a t , because S h e r i f f B a i l e y 

had p r e v a i l e d , he d i d not have s t a n d i n g t o c r o s s - a p p e a l . 

However, t h i s c o u r t c o n c l u d e d t h a t , because the c i r c u i t 

c o u r t ' s d e c i s i o n " c o u l d have a p r e j u d i c i a l e f f e c t on [ S h e r i f f 
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B a i l e y ' s ] a u t h o r i t y t o a s s i g n and d i s c i p l i n e s u b o r d i n a t e s i n 

h i s department," he had the r i g h t t o c r o s s - a p p e a l the f i n d i n g 

t h a t the c o m p l a i n t was " g r i e v a b l e . " I d . a t 8 66. 

We f i n d the r a t i o n a l e s e t f o r t h i n B a i l e y t o be 

a p p l i c a b l e i n t h i s case. TRI sought a r u l i n g t h a t ARA d i d not 

have s t a n d i n g t o c h a l l e n g e the w a t e r - p o l l u t i o n p e r m i t t h a t 

ADEM had i s s u e d . I t argues t h a t , i n h o l d i n g t h a t ARA had 

s t a n d i n g , the Commission's r u l i n g s u b j e c t s TRI t o a d d i t i o n a l 

l i t i g a t i o n , t h a t i s , TRI now must take on the expense and r i s k 

r e q u i r e d t o defend ARA's appea l of the Commission's d e c i s i o n 

i n the Montgomery C i r c u i t C o u r t . However, i f the t r i a l c o u r t 

i n the u n d e r l y i n g a p p e a l r e v e r s e s the Commission's r u l i n g on 

the i s s u e of ARA's s t a n d i n g , TRI would not be r e q u i r e d t o 

address the m e r i t s of the i s s u a n c e of the p e r m i t . 

Furthermore, we agree w i t h TRI t h a t the Commission's r u l i n g 

weakens p r o c e d u r a l p r o t e c t i o n s a g a i n s t c h a l l e n g e s t o any 

p e r m i t s TRI might r e q u i r e f o r f u t u r e o p e r a t i o n s . T h e r e f o r e , 

we conclude t h a t TRI has demonstrated t h a t i t was a g g r i e v e d by 

the Commission's d e c i s i o n t h a t ARA had s t a n d i n g t o c h a l l e n g e 

the p e r m i t . 
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Because TRI was a g g r i e v e d by the Commission's d e c i s i o n , 

the t r i a l c o u r t e r r e d i n d i s m i s s i n g TRI's a p p e a l . 

A c c o r d i n g l y , we r e v e r s e the judgment of the t r i a l c o u r t , and 

we remand the cause f o r TRI's a p p e a l t o be r e i n s t a t e d . In 

e n t e r i n g t h i s judgment, t h i s c o u r t e x p r e s s e s no o p i n i o n 

r e g a r d i n g the m e r i t s of TRI's c o n t e n t i o n t h a t ARA d i d not have 

s t a n d i n g t o c h a l l e n g e the p e r m i t . That i s a q u e s t i o n t o be 

answered, i n the f i r s t i n s t a n c e , by the t r i a l c o u r t . 

REVERSED AND REMANDED. 

Pi t t m a n and Thomas, J J . , concur. 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 

Donaldson, J . , recuses h i m s e l f . 
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MOORE, Judge, d i s s e n t i n g . 

T u s c a l o o s a Resources, I n c . ("TRI"), argues on appeal t h a t 

the d e c i s i o n of the E n v i r o n m e n t a l Management Commission ("the 

Commission") of the Alabama Department of E n v i r o n m e n t a l 

Management ("ADEM") t h a t the Alabama R i v e r s A l l i a n c e and 

F r i e n d s of H u r r i c a n e Creek ( h e r e i n a f t e r r e f e r r e d t o 

c o l l e c t i v e l y as "ARA") had s t a n d i n g " s u b j e c t s TRI t o 

a d d i t i o n a l l i t i g a t i o n (e.g., ARA's Montgomery a p p e a l ) , damages 

TRI's p u b l i c image, and weakens p r o c e d u r a l p r o t e c t i o n s a g a i n s t 

f u t u r e c h a l l e n g e s t o TRI's p e r m i t ( s ) and o p e r a t i o n s , not o n l y 

a t the o p e r a t i o n c o v e r e d by the P e r m i t , but a t TRI's o t h e r 

l o c a t i o n s . " TRI c o r r e c t l y a s s e r t s t h a t "a c i t i z e n who wishes 

t o c o n t e s t i s s u a n c e of an e n v i r o n m e n t a l p e r m i t must e s t a b l i s h 

c o n s t i t u t i o n a l s t a n d i n g t o do so and t h a t the c i t i z e n ' s 

s t a n d i n g i s dependent, i n p a r t , on the c i t i z e n p r o v i n g a 

c a u s a l c o n n e c t i o n between the p e r m i t t e d a c t i v i t i e s sought t o 

be c h a l l e n g e d and the c i t i z e n ' s a l l e g e d i n j u r y . " See L u j a n v.  

Defenders of W i l d l i f e , 504 U.S. 555, 560-61 (1972); and 

Alabama Dep't of E n v t l . Mgmt. v. F r i e n d s of H u r r i c a n e Creek, 

114 So. 3d 47 ( A l a . C i v . App. 2012). 
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I agree w i t h the f o l l o w i n g statement of law i n the main 

o p i n i o n : 

" S e c t i o n 41-22-20[, A l a . Code 1975,] p r o v i d e s , 
i n p e r t i n e n t p a r t : 

"'(a) A person who has exhausted a l l 
a d m i n i s t r a t i v e remedies a v a i l a b l e w i t h i n 
the agency, o t h e r than r e h e a r i n g , and who 
i s a g g r i e v e d by a f i n a l d e c i s i o n i n a 
c o n t e s t e d case i s e n t i t l e d t o j u d i c i a l 
r e v i e w under t h i s c h a p t e r . ' 

"(Emphasis added.) 

" B l a c k ' s Law D i c t i o n a r y 1232 (9th ed. 2009) 
d e f i n e s an ' a g g r i e v e d p a r t y ' as '[a] p a r t y e n t i t l e d 
t o a remedy; esp., a p a r t y whose p e r s o n a l , 
p e c u n i a r y , or p r o p e r t y r i g h t s have been a d v e r s e l y 
a f f e c t e d by another person's a c t i o n s or by a c o u r t ' s 
decree or judgment.' In Alabama Department of  
E n v i r o n m e n t a l Management v. F r i e n d s of H u r r i c a n e  
Creek, 114 So. 3d 47, 51 ( A l a . C i v . App. 2012), t h i s 
c o u r t d i s c u s s e d what c o n s t i t u t e d an ' a g g r i e v e d ' 
p e r s o n under the [Alabama A d m i n i s t r a t i v e Procedure 
A c t ] . 

"'We s t a r t w i t h the p r o p o s i t i o n t h a t , 
f o r a person t o demonstrate s t a n d i n g t o 
seek r e l i e f i n the c o u r t s of Alabama, t h a t 
p e r s o n must show "'(1) an a c t u a l c o n c r e t e 
and p a r t i c u l a r i z e d " i n j u r y i n f a c t " — " a n 
i n v a s i o n of a l e g a l l y p r o t e c t e d i n t e r e s t " ; 
(2) a " c a u s a l c o n n e c t i o n between the i n j u r y 
and the conduct complained o f " ; and (3) a 
l i k e l i h o o d t h a t the i n j u r y w i l l be 
" r e d r e s s e d by a f a v o r a b l e d e c i s i o n . " ' " Ex 
p a r t e H e a l t h S o u t h Corp., 974 : 
293 ( A l a . 2007) ( q u o t i n g S t i f f 
7\ 1 ^ ^1^. ^ 1 A ^ T) ^^-r ^ . ^ ^ ^ A- ^ 1 T) ^ 

So. 2d 288, 
v. Alabama 

A l c o h o l i c Beverage C o n t r o l Bd., 878 So. 2d 
1138, 1141 ( A l a . 2003), q u o t i n g i n t u r n 
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L u j a n v. Defenders of W i l d l i f e , 504 U.S. 
555, 560-61, 112 S. Ct. 2130, 119 L. Ed. 2d 
351 (1992)). Those elements of an a c t u a l 
or imminent i n j u r y , c a u s a t i o n , and 
r e d r e s s a b i l i t y , which have t h e i r o r i g i n s i n 
the "case or c o n t r o v e r s y " i n t e r p r e t i v e 
j u r i s p r u d e n c e p e r t a i n i n g t o A r t i c l e I I I of 
the U n i t e d S t a t e s C o n s t i t u t i o n , amount t o 
c o n s t i t u t i o n a l minima, at l e a s t as t o the 
j u d i c i a l branch. See Hollywood M o b i l e  
E s t a t e s , L t d . v. Seminole T r i b e of F l o r i d a , 
641 F.3d 1259, 1265 (11th C i r . 2011); see  
a l s o Pharmacia Corp. v. Suggs, 932 So. 2d 
95, 97 n.4 ( A l a . 1999) ( i n d i c a t i n g t h a t 
S e c t i o n 139 of the Alabama C o n s t i t u t i o n of 
1901 s i m i l a r l y empowers t h i s s t a t e ' s 
j u d i c i a r y t o " ' d e c i d e d i s c r e t e cases and 
c o n t r o v e r s i e s i n v o l v i n g p a r t i c u l a r p a r t i e s 
and s p e c i f i c f a c t s ' " r a t h e r than answering 
a b s t r a c t q u e s t i o n s ) ( q u o t i n g Alabama Power  
Co. v. C i t i z e n s of Alabama, 740 So. 2d 371, 
381 ( A l a . 1999)); but see C l i m a x Molybdenum  
Co. v. S e c r e t a r y of Labor, 703 F.2d 447, 
451 (10th C i r . 1983) ( i n d i c a t i n g t h a t 
a d m i n i s t r a t i v e a g e n c i e s are not bound by 
c o n s t i t u t i o n a l "case or c o n t r o v e r s y " 
r e q u i r e m e n t s ) . ' " 

So. 3d a t . I cannot agree w i t h the main o p i n i o n , 

however, t h a t TRI i s an a g g r i e v e d p a r t y w i t h i n the law as 

s t a t e d t h e r e i n . So. 3d a t . S p e c i f i c a l l y , I conclude 

t h a t TRI has not shown t h a t i t has s u f f e r e d "an a c t u a l 

c o n c r e t e and p a r t i c u l a r i z e d ' i n j u r y i n f a c t ' — 'an i n v a s i o n 

of a l e g a l l y p r o t e c t e d i n t e r e s t . ' " 
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The main o p i n i o n , c i t i n g P e r s o n n e l Board of J e f f e r s o n  

County v. B a i l e y , 475 So. 2d 863 ( A l a . C i v . App. 1985), adopts 

TRI's a s s e r t i o n s t h a t the Commission's r u l i n g s u b j e c t s TRI t o 

a d d i t i o n a l l i t i g a t i o n because "TRI now must take on the 

expense and r i s k r e q u i r e d t o defend ARA's a p p e a l of the 

Commission's d e c i s i o n i n the Montgomery C i r c u i t C o u r t . " 

So. 3d a t . The main o p i n i o n f u r t h e r observes t h a t , " i f 

the t r i a l c o u r t i n the u n d e r l y i n g a p p e a l r e v e r s e s the 

Commission's r u l i n g on the i s s u e of ARA's s t a n d i n g , TRI would 

not be r e q u i r e d t o address the m e r i t s of the i s s u a n c e of the 

p e r m i t . " So. 3d a t . 

A l t h o u g h the main o p i n i o n r e l i e s on B a i l e y , I f i n d the 

c i r c u m s t a n c e s i n B a i l e y t o be d i s t i n g u i s h a b l e from those i n 

the p r e s e n t case. In B a i l e y , a deputy s h e r i f f f i l e d a 

g r i e v a n c e w i t h the J e f f e r s o n County P e r s o n n e l Board ("the 

Bo a r d " ) , a s s e r t i n g t h a t the s h e r i f f had t r a n s f e r r e d him from 

p a t r o l duty t o j a i l d u ty i n the s h e r i f f ' s department f o r 

d i s c i p l i n a r y r e a s o n s . 475 So. 2d a t 865. The Board 

determined t h a t the deputy s h e r i f f ' s c o m p l a i n t was 

" g r i e v a b l e , " proceeded t o hear the m e r i t s of the c o m p l a i n t , 

and u l t i m a t e l y r u l e d i n the deputy s h e r i f f ' s f a v o r , o r d e r i n g 
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t h a t he be r e i n s t a t e d t o the p a t r o l d i v i s i o n . I d . The 

s h e r i f f then f i l e d a c o m p l a i n t i n the c i r c u i t c o u r t , s e e k i n g 

a judgment d e c l a r i n g t h a t m a t t e r s of j o b assignment, 

placement, and t r a n s f e r are p r e r o g a t i v e s of the s h e r i f f and, 

t h u s , not s u b j e c t t o r e v i e w by the Board and t h a t the Board's 

d e c i s i o n was e r r o n e o u s . I d . The c i r c u i t c o u r t u l t i m a t e l y 

e n t e r e d a f i n a l judgment r u l i n g t h a t the Board's d e c i s i o n was 

a r b i t r a r y and c a p r i c i o u s ; the deputy s h e r i f f and the Board 

appealed from t h a t p o r t i o n of the c i r c u i t c o u r t ' s o r d e r . I d . 

The c i r c u i t c o u r t had p r e v i o u s l y e n t e r e d a p a r t i a l summary 

judgment, f i n d i n g t h a t the deputy s h e r i f f ' s c o m p l a i n t had been 

p r o p e r l y b e f o r e the Board f o r i t s c o n s i d e r a t i o n ; the s h e r i f f 

c r o s s - a p p e a l e d from t h a t p o r t i o n of the judgment. I d . 

In d e t e r m i n i n g t h a t , a l t h o u g h the s h e r i f f was the 

p r e v a i l i n g p a r t y below, the s h e r i f f had the r i g h t t o c r o s s -

a p p e a l the c i r c u i t c o u r t ' s f i n d i n g on the g r i e v a b i l i t y i s s u e , 

t h i s c o u r t observed t h a t "the c o u r t ' s d e c i s i o n c o u l d have a 

p r e j u d i c i a l e f f e c t on [the s h e r i f f ' s ] a u t h o r i t y t o a s s i g n and 

d i s c i p l i n e s u b o r d i n a t e s i n h i s department." I d . a t 866. T h i s 

c o u r t c o n s i d e r e d the case of P r i c e v. South C e n t r a l B e l l , 294 

A l a . 144, 313 So. 2d 184 (1975), i n r e a c h i n g i t s c o n c l u s i o n as 
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t o t h a t m a t t e r i n B a i l e y . 1 In P r i c e , the p r e v a i l i n g p a r t y 

below and the a p p e l l e e b e f o r e the Alabama Supreme Court 

attempted t o c i r c u m v e n t the d e c i s i o n reached on the m e r i t s i n 

i t s f a v o r i n the c i r c u i t c o u r t and t o a v o i d a p o t e n t i a l l y 

u n f a v o r a b l e d e c i s i o n on appea l by a r g u i n g t h a t the a c t i o n 

s h o u l d have been d i s m i s s e d because the a p p e l l a n t had f a i l e d t o 

p r o s e c u t e the a c t i o n i n the name of the r e a l p a r t y i n 

i n t e r e s t . 294 A l a . a t 150, 313 So. 2d a t 189. The Alabama 

Supreme Court e x p l a i n e d t h a t " [ i ] f an a p p e l l e e wishes t o have 

r u l i n g s of the t r i a l c o u r t adverse t o i t reviewed, an a p p e l l e e 

must e i t h e r take a c r o s s - a p p e a l or c r o s s - a s s i g n e r r o r s upon 

the r e c o r d brought up by a p p e l l a n t . " I d . 

T h i s c o u r t d e termined i n B a i l e y t h a t the s h e r i f f m erely 

had the r i g h t t o c r o s s - a p p e a l , not t o i n i t i a t e an independent 

ap p e a l on the g r i e v a b i l i t y i s s u e . The main o p i n i o n i n the 

p r e s e n t case i m p r o p e r l y expands t h a t d e t e r m i n a t i o n t o a l l o w 

f o r an independent a p p e a l f o r a p p e l l a n t s who are the 

1 T h i s c o u r t a l s o c i t e d Katz v. Red Top Sedan S e r v i c e ,  
I n c . , 136 So. 2d 11 ( F l a . D i s t . Ct. App. 1962) . In t h a t case, 
however, the a p p e l l a n t s had been s u c c e s s f u l i n the c i r c u i t 
c o u r t , but a s s i g n e d e r r o r s based on t h e i r a s s e r t i o n t h a t the 
damages awarded had been too m i n i m a l . I d . Thus, the d e c i s i o n 
i n t h a t case has no b e a r i n g on the c o n s i d e r a t i o n s a t i s s u e i n 
the p r e s e n t case. 
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p r e v a i l i n g p a r t i e s i n the c i r c u i t c o u r t . The r e l i a n c e on 

P r i c e by t h i s c o u r t i n B a i l e y s u p p o r t s the a s s e r t i o n t h a t the 

s h e r i f f i n B a i l e y , and TRI i n the p r e s e n t case, would not have 

s t a n d i n g t o b r i n g an independent a p p e a l because they were the 

p r e v a i l i n g p a r t y i n the lower c o u r t . 

In Hollywood M o b i l e E s t a t e s , L t d . v. Seminole T r i b e of  

F l o r i d a , 641 F.3d 1259, 1265 (11th C i r . 2011), c i t e d i n 

Alabama Department of E n v i r o n m e n t a l Management v. F r i e n d s of  

H u r r i c a n e Creek, s u p r a , which i s quoted by the main o p i n i o n 

and r e c i t e d above, the E l e v e n t h C i r c u i t C ourt of Appeals 

observed: 

"'"[W]e s h o u l d not s p e c u l a t e c o n c e r n i n g the 
e x i s t e n c e of s t a n d i n g " ' because we ' " l a c k [ ] the 
power t o c r e a t e j u r i s d i c t i o n by e m b e l l i s h i n g a 
d e f i c i e n t a l l e g a t i o n of i n j u r y . " ' DiMaio v.  
Democratic N a t ' l Comm., 520 F.3d 1299, 1301 (11th 
C i r . 2008) ( q u o t i n g E l e n d v. Basham, 471 F.3d 1199, 
1206 (11th C i r . 2 0 0 6 ) ) . " 

TRI f i l e d the p r e s e n t a p p e a l t o t h i s c o u r t on A p r i l 26, 2010. 

ARA f i l e d an a p p e a l of the Commission's d e c i s i o n t o the 

Montgomery C i r c u i t C ourt on May 26, 2010. Thus, a t the time 

TRI f i l e d i t s a p p e a l , no a p p e a l by ARA of the Commission's 

d e c i s i o n i n f a v o r of TRI was pending. As a r e s u l t , any 

p u r p o r t e d damage t o TRI as a r e s u l t of i t s p o t e n t i a l l y b e i n g 
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r e q u i r e d t o defend an a p p e a l by ARA was o n l y s p e c u l a t i v e , not 

c o n c r e t e , a t the time TRI f i l e d i t s a p p e a l . In accordance 

w i t h the i n s t r u c t i o n of Hollywood M o b i l e E s t a t e s , i t would be 

e r r o r t o s p e c u l a t e so as t o bestow TRI w i t h s t a n d i n g t o a p p e a l 

i n t h i s c a s e . 2 

With r e g a r d t o TRI's argument, and the main o p i n i o n ' s 

agreement t h e r e w i t h , t h a t , had the Commission determined t h a t 

ARA d i d not have s t a n d i n g , TRI would not have been r e q u i r e d t o 

undergo f u r t h e r l i t i g a t i o n and i n c u r expenses i n a d d r e s s i n g 

the m e r i t s of the i s s u a n c e of the p e r m i t , So. 3d a t , 

we note t h a t , under such c i r c u m s t a n c e s , ARA c o u l d a p p e a l the 

Commission's d e c i s i o n t h a t i t d i d not have s t a n d i n g , c a u s i n g 

TRI t o undergo f u r t h e r l i t i g a t i o n , i n c l u d i n g c o s t s and time. 

TRI's argument i s c i r c u l a r ; t o a c c e p t i t s argument as the main 

o p i n i o n has done would a l l o w any p r e v a i l i n g p a r t y t o c l a i m as 

damage the p o s s i b i l i t y of a d d i t i o n a l time and expense i n 

2See a l s o ACS E n t e r s . , I n c . v. N o r r i s t o w n Borough Zoning  
H e a r i n g Bd., 659 A.2d 651, 654 (Pa. Cmwlth. Ct. 1995) ("[A] 
p r e v a i l i n g p a r t y ' s disagreement w i t h the l e g a l r e a s o n i n g or 
b a s i s f o r a d e c i s i o n does not amount t o a c o g n i z a b l e 
aggrievement n e c e s s a r y t o e s t a b l i s h s t a n d i n g . ... [T]he mere 
p o s s i b i l i t y of f u t u r e l i t i g a t i o n does not s a t i s f y the 
r equirement t h a t t o be c o n s i d e r e d an a g g r i e v e d p a r t y , the 
p a r t y ' s i n t e r e s t must be i m m e d i a t e l y a f f e c t e d by a 
d e c i s i o n . " ) . 
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d e f e n d i n g an a p p e a l and/or f u r t h e r l i t i g a t i o n by the opposing 

p a r t y i n any a c t i o n . Indeed, had the Commission determined 

t h a t ARA d i d not have s t a n d i n g , TRI might have been r e q u i r e d 

t o take on the a d d i t i o n a l time and expense of d e f e n d i n g an 

a p p e a l of t h a t d e c i s i o n by ARA as w e l l . A c c o r d i n g l y , TRI does 

not have s t a n d i n g t o i n d e p e n d e n t l y a p p e a l a d e c i s i o n w h o l l y i n 

i t s f a v o r . 

The main o p i n i o n a l s o agrees w i t h TRI " t h a t the 

Commission's r u l i n g weakens p r o c e d u r a l p r o t e c t i o n s a g a i n s t 

c h a l l e n g e s t o any p e r m i t s TRI might r e q u i r e f o r f u t u r e 

o p e r a t i o n s . " So. 3d a t . A g a i n , the o n l y s u p p o r t f o r 

t h a t statement i s grounded i n B a i l e y , which I have 

d i s t i n g u i s h e d above. TRI o f f e r e d no f u r t h e r c i t a t i o n t o 

a u t h o r i t y i n s u p p o r t of t h a t a s s e r t i o n . I note f u r t h e r , 

however, t h a t i n o r d e r f o r the Commission's d e t e r m i n a t i o n t h a t 

ARA had s t a n d i n g i n the p r e s e n t case t o a f f e c t the i s s u a n c e of 

f u t u r e p e r m i t s by TRI, any c h a l l e n g e r t o f u t u r e p e r m i t s would 

have t o i n v o k e the d o c t r i n e of c o l l a t e r a l e s t o p p e l . 

" I n o r d e r f o r the d o c t r i n e of c o l l a t e r a l 
e s t o p p e l t o a p p l y t o an i s s u e r a i s e d i n an 
a d m i n i s t r a t i v e p r o c e e d i n g , the f o l l o w i n g elements 
must be p r e s e n t : 
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"'"'(1) t h e r e i s i d e n t i t y of the p a r t i e s or 
t h e i r p r i v i e s ; (2) t h e r e i s i d e n t i t y of 
i s s u e s ; (3) the p a r t i e s had an adequate 
o p p o r t u n i t y t o l i t i g a t e the i s s u e s i n the 
a d m i n i s t r a t i v e p r o c e e d i n g ; (4) the i s s u e s 
t o be estopped were a c t u a l l y l i t i g a t e d and 
d e t e r m i n e d i n the a d m i n i s t r a t i v e 
p r o c e e d i n g ; and (5) the f i n d i n g s on the 
i s s u e s t o be estopped were n e c e s s a r y t o the 
a d m i n i s t r a t i v e d e c i s i o n . ' " ' " 

Wal-Mart S t o r e s , I n c . v. Smitherman, 743 So. 2d 442, 445 ( A l a . 

1999) ( q u o t i n g Ex p a r t e Smith, 683 So. 2d 431, 433 ( A l a . 

1996) , q u o t i n g i n t u r n Ex p a r t e Shelby Med. C t r . , I n c . , 564 

So. 2d 63, 68 ( A l a . 1990)). See a l s o Ex p a r t e B u f f a l o Rock 

Co., 941 So. 2d 273, 277 ( A l a . 2006). Because the f i n d i n g 

t h a t ARA had s t a n d i n g i n the p r e s e n t case was not n e c e s s a r y t o 

the a d m i n i s t r a t i v e d e c i s i o n , c o l l a t e r a l e s t o p p e l w i l l not a c t 

t o a l l o w ARA s t a n d i n g i n any f u t u r e c h a l l e n g e t o a p e r m i t 

b e i n g sought by TRI. Thus, t h a t argument by TRI i s s i m i l a r l y 

w i t h o u t m e r i t . A d d i t i o n a l l y , I note t h a t any a s s e r t i o n t h a t 

p o t e n t i a l f u t u r e a p p l i c a t i o n s f o r p e r m i t s by TRI may be 

impacted i s s i m i l a r l y based on pure c o n j e c t u r e and 

s p e c u l a t i o n , as are TRI's r e m a i n i n g a s s e r t i o n s r e g a r d i n g 

p o t e n t i a l damage. 

Because I b e l i e v e the main o p i n i o n i m p r o p e r l y a l l o w s TRI 

t o b r i n g an independent a p p e a l , m i s c o n s t r u i n g B a i l e y , and 
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because I b e l i e v e TRI, as a p r e v a i l i n g p a r t y below does not 

have s t a n d i n g t o b r i n g t h i s a p p e a l , I would d i s m i s s TRI's 

a p p e a l . A c c o r d i n g l y , I r e s p e c t f u l l y d i s s e n t . 
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