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THOMPSON, P r e s i d i n g Judge. 

On May 4, 2009, Carpet Systems of H u n t s v i l l e , I n c . 

("Carpet Systems"), f i l e d i n the Madison C i r c u i t C ourt ("the 

t r i a l c o u r t " ) a c o m p l a i n t s e e k i n g t o r e c o v e r $40,650 p l u s 

i n t e r e s t , c o s t s , and an a t t o r n e y fee from James B. Gunther, 



2120511 

J r . , Jane Lee Gunther ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as 

"the G u n t h e r s " ) , and A n t i o c h Homes, LLC ( " A n t i o c h " ) . The 

c o m p l a i n t a l l e g e s t h a t Carpet Systems was employed as a 

s u b c o n t r a c t o r of A n t i o c h i n A n t i o c h ' s c o n s t r u c t i o n of a house 

f o r the Gunthers. The Gunthers answered and d e n i e d l i a b i l i t y . 

On December 14, 2012, the Gunthers moved f o r a summary 

judgment on Carpet Systems's c l a i m s a g a i n s t them. The t r i a l 

c o u r t s c h e d u l e d a h e a r i n g on t h a t summary-judgment motion f o r 

F e b r u a r y 1, 2013. On January 25, 2013, Carpet Systems f i l e d 

an o p p o s i t i o n t o the G u n t h e r s ' summary-judgment motion, and i t 

f i l e d i t s own motion f o r a summary judgment a g a i n s t the 

Gunthers and A n t i o c h . The Gunthers opposed Carpet Systems's 

motion f o r a summary judgment. A n t i o c h d i d not respond or 

attempt t o defend t h i s a c t i o n , and i t i s not a p a r t y on 

a p p e a l . 

On F e b r u a r y 19, 2013, the t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r of Carpet Systems a g a i n s t a l l t h r e e 

d e f e n d a n t s . In i t s summary judgment, the t r i a l c o u r t awarded 

Carpet Systems $40,650 p l u s c o s t s . The Gunthers t i m e l y 

appealed. 
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The s t a n d a r d by which t h i s c o u r t r e v i e w s a summary 

judgment i s w e l l s e t t l e d : 

"'"To g r a n t ... a [summary-judgment] 
motion, the t r i a l c o u r t must determine t h a t 
the e v i d e n c e does not c r e a t e a genuine 
i s s u e of m a t e r i a l f a c t and t h a t the movant 
i s e n t i t l e d t o a judgment as a matter of 
law. R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. When 
the movant makes a prima f a c i e showing t h a t 
those two c o n d i t i o n s are s a t i s f i e d , the 
burden s h i f t s t o the nonmovant t o p r e s e n t 
' s u b s t a n t i a l e v i d e n c e ' c r e a t i n g a genuine 
i s s u e of m a t e r i a l f a c t . Bass v. S o u t h T r u s t  
Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); § 12-21-12(d)[,] A l a . 
Code 1975. Evidence i s ' s u b s t a n t i a l ' i f i t 
i s of 'such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' 
West v. Founders L i f e A s s u r . Co. of  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989). 

" ' " I n our r e v i e w of a summary 
judgment, we a p p l y the same s t a n d a r d as the 
t r i a l c o u r t . Ex p a r t e Lumpkin, 702 So. 2d 
462, 465 ( A l a . 1997). Our r e v i e w i s 
s u b j e c t t o the caveat t h a t we must r e v i e w 
the r e c o r d i n a l i g h t most f a v o r a b l e t o the 
nonmovant and must r e s o l v e a l l r e a s o n a b l e 
doubts a g a i n s t the movant. Hanners v.  
B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412 ( A l a . 
1990) ."' 

"Payton v. Monsanto Co., 801 So. 2d 829, 832-33 
( A l a . 2001) ( q u o t i n g Ex p a r t e A l f a Mut. Gen. I n s . 
Co., 742 So. 2d 182, 184 ( A l a . 1 9 9 9 ) ) . " 
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Maciasz v. Fireman's Fund I n s . Co., 988 So. 2d 991, 994-95 

( A l a . 2008). 

The d i s p u t e i n t h i s a c t i o n p e r t a i n s t o whether Carpet 

Systems p r o p e r l y c o m p l i e d w i t h § 35-11-210, A l a . Code 1975, i n 

a s s e r t i n g i t s c l a i m f o r a " f u l l p r i c e " m a terialman's l i e n 

a g a i n s t the G u n t h e r s . 1 S e c t i o n 35-22-210 p r o v i d e s , i n 

p e r t i n e n t p a r t : 

" [ I ] f [the materialman] s h a l l n o t i f y the owner or 
h i s or her agent i n w r i t i n g t h a t c e r t a i n s p e c i f i e d 
m a t e r i a l w i l l be f u r n i s h e d by him or her t o the 
c o n t r a c t o r or s u b c o n t r a c t o r f o r use i n the b u i l d i n g 
or improvements on the l a n d of the owner or 
p r o p r i e t o r a t c e r t a i n s p e c i f i e d p r i c e s , u n l e s s the 
owner or p r o p r i e t o r or h i s or her agent o b j e c t s 
t h e r e t o , the f u r n i s h e r of the m a t e r i a l s h a l l have a 
l i e n f o r the f u l l p r i c e t h e r e o f as s p e c i f i e d i n the 
n o t i c e t o the owner or p r o p r i e t o r w i t h o u t r e g a r d t o 
whether or not the amount of the c l a i m f o r the 
m a t e r i a l so f u r n i s h e d exceeds the u n p a i d b a l a n c e due 
the c o n t r a c t o r , u n l e s s on the n o t i c e h e r e i n p r o v i d e d 
f o r b e i n g g i v e n , the owner or p r o p r i e t o r or h i s or 
her agent s h a l l n o t i f y the f u r n i s h e r i n w r i t i n g 
b e f o r e the m a t e r i a l i s used, t h a t he or she w i l l not 
be r e s p o n s i b l e f o r the p r i c e t h e r e o f . " 

1Under § 35-11-210, a c o n t r a c t o r may a l s o a s s e r t a c l a i m 
f o r an "unpaid b a l a n c e " l i e n , i . e . , one " f o r the amount of the 
u n p a i d b a l a n c e due t o the c o n t r a c t o r from the 
purchaser/owner." Buckner v. A l p h a Lumber & Supply Co., 628 
So. 2d 450, 452 ( A l a . 1993) . I t i s u n d i s p u t e d t h a t the 
Gunthers p a i d the f u l l amount due t o A n t i o c h , t h e i r 
c o n t r a c t o r , and, t h e r e f o r e , Carpet Systems has not sought an 
u n p a i d - b a l a n c e l i e n . 
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Our supreme c o u r t has e x p l a i n e d t h a t 

" [ t ] o e s t a b l i s h the r i g h t t o a f u l l - p r i c e l i e n , the 
s u p p l i e r must e i t h e r (1) have an e x p r e s s c o n t r a c t 
w i t h the p r o p e r t y ' s owner or the owner's agent t o 
s u p p l y the m a t e r i a l s or l a b o r , or (2) have g i v e n 
n o t i c e t o the owner i n w r i t i n g of the c o s t of the 
m a t e r i a l s or l a b o r t o be s u p p l i e d b e f o r e b e g i n n i n g 
work or d e l i v e r i n g m a t e r i a l s and the owner must not 
have responded i n w r i t i n g t h a t the owner w i l l not be 
l i a b l e f o r payment." 

Saunders v. Lawson, 982 So. 2d 1091, 1093 ( A l a . C i v . App. 

2006). In t h i s case, Carpet Systems d i d not have an e x p r e s s 

c o n t r a c t f o r the m a t e r i a l s and l a b o r f o r which i t a s s e r t s a 

c l a i m f o r a l i e n . T h e r e f o r e , Carpet Systems has proceeded t o 

a s s e r t i t s c l a i m under the second o p t i o n d e s c r i b e d i n Saunders 

v. Lawson, i . e . , a n o t i f i c a t i o n t o the p r o p e r t y owners of i t s 

i n t e n t t o r e s e r v e i t s r i g h t t o c l a i m a l i e n . 

The purpose of § 35-11-210 i s t o secure the materialman's 

c l a i m f o r payment f o r m a t e r i a l s and l a b o r i t p r o v i d e s and t o 

o f f e r p r o t e c t i o n t o the homeowner by r e q u i r i n g t i m e l y n o t i c e 

of the materialman's c l a i m t o a l i e n : 

"The purpose of the s t a t u t e c r e a t i n g a 
m aterialman's l i e n i s t o p r o t e c t one who s u p p l i e s 
l a b o r or m a t e r i a l s f o r any b u i l d i n g or improvement 
on l a n d when he does so a t the r e q u e s t of the 
c o n t r a c t o r r a t h e r than a t the r e q u e s t of the 
landowner. Abell-Howe Co. v. I n d u s t r i a l Dev. Bd., 
392 So. 2d 221, 224 ( A l a . C i v . App. 1980) . The 
s t a t u t e a l l o w s a s u p p l i e r t o e s t a b l i s h a l i e n i n 
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o r d e r t o guarantee payment. I d . However, the 
n o t i c e p r o v i s i o n of the materialman's l i e n s t a t u t e s 
was i n c l u d e d f o r the p r o t e c t i o n of the owner. I d . 
( c i t i n g C o v i n g t o n Co. Bank v. R.J. A l l e n & Assoc., 
462 F. Supp. 413 (M.D. A l a . 1977)). 

"'[The n o t i c e p r o v i s i o n was] d e s i g n e d t o 
i n f o r m the owner t h a t the c l a i m a n t i n t e n d s 
t o p l a c e an encumbrance on the owner's 
l a n d ; the owner then has an o p p o r t u n i t y t o 
e f f e c t a s e t t l e m e n t between h i m s e l f , the 
c o n t r a c t o r and the s u p p l i e r p r i o r t o any 
encumbrancing. Harper v. J & C T r u c k i n g &  
E x c a v a t i n g Co., 374 So. 2d 886 ( A l a . C i v . 
App. 1978), w r i t quashed, 374 So. 2d 893 
( A l a . 1979).' 

"392 So. 2d a t 224." 

Davis v. G o b b l e - F i t e Lumber Co., 592 So. 2d 202, 205 ( A l a . 

1991). 

Our c o u r t s have h e l d , however, t h a t s t r i c t compliance 

w i t h § 35-11-210 i s r e q u i r e d i n o r d e r t o p r o t e c t the 

materialman's c l a i m . In Davis v. G o b b l e - F i t e Lumber Co., 

su p r a , the materialman p r o v i d e d the owner n o t i c e of i t s i n t e n t 

t o a s s e r t a f u l l - p r i c e l i e n on the day f o l l o w i n g the d e l i v e r y 

of the m a t e r i a l s t o be p r o v i d e d t o the c o n s t r u c t i o n s i t e . The 

t r i a l c o u r t e n t e r e d a summary judgment awarding the 

materialman a l i e n . Our supreme c o u r t r e v e r s e d , c o n c l u d i n g 

t h a t because the n o t i c e was p r o v i d e d t o the homeowners a f t e r 

the m a t e r i a l s a t i s s u e had been d e l i v e r e d , the materialman had 
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f a i l e d t o comply w i t h the r e q u i r e m e n t s of § 35-11-210. The 

c o u r t e x p l a i n e d : 

"The t e x t of § 35-11-210 c l e a r l y s t a t e s t h a t i n 
o r d e r t o p r o c u r e a f u l l - p r i c e l i e n , the m a terialman 
must g i v e n o t i c e of i n t e n t t o c l a i m a l i e n t o the 
owner b e f o r e any m a t e r i a l i s f u r n i s h e d . The 
m aterialman's l i e n s t a t u t e i s i n d e r o g a t i o n of the 
common law. T h e r e f o r e , enforcement of a l i e n 
depends upon s t r i c t compliance w i t h the s t a t u t e ' s 
s u b s t a n t i v e r e q u i r e m e n t s . " 

Davis v. G o b b l e - F i t e Lumber Co., 592 So. 2d a t 206. See a l s o 

Saunders v. Lawson, 982 So. 2d a t 1094 ( h o l d i n g t h a t the 

m a t erialman f a i l e d t o p r o v i d e n o t i c e , i n w r i t i n g , of an i n t e n t 

t o c l a i m a l i e n b e f o r e f u r n i s h i n g s u p p l i e s and l a b o r , and, 

t h e r e f o r e , the m a terialman was not e n t i t l e d t o a f u l l - p r i c e 

l i e n under § 35-11-210). 

The p a r t i e s do not d i s p u t e t h a t the f o r e g o i n g i s the law 

a p p l i c a b l e t o t h e i r d i s p u t e . R a t h e r , they d i s p u t e whether 

Carpet Systems was e n t i t l e d t o a summary judgment on i t s c l a i m 

f o r a f u l l - p r i c e l i e n p u r s u a n t t o § 35-11-210 and whether, i n 

the a l t e r n a t i v e , the t r i a l c o u r t s h o u l d have e n t e r e d a summary 

judgment i n f a v o r of the Gunthers. With r e g a r d t o those 

i s s u e s , C a rpet Systems and the Gunthers p r e s e n t e d the 

f o l l o w i n g e v i d e n c e i n s u p p o r t of t h e i r r e s p e c t i v e p o s i t i o n s . 
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The Gunthers c o n t r a c t e d w i t h A n t i o c h t o c o n s t r u c t a house 

and A n t i o c h r e f e r r e d the Gunthers t o Carpet Systems, a 

s u b c o n t r a c t o r , f o r the f l o o r i n g f o r the house. I t i s 

u n d i s p u t e d t h a t the Gunthers p a i d A n t i o c h the e n t i r e amount 

due under t h e i r c o n s t r u c t i o n c o n t r a c t w i t h A n t i o c h , which 

i n c l u d e d the amounts A n t i o c h was supposed t o pay t o the 

s u b c o n t r a c t o r s f o r t h e i r work. A n t i o c h d i d not pay Carpet 

Systems f o r i t s m a t e r i a l s and l a b o r . 2 The Gunthers o b t a i n e d 

a c e r t i f i c a t e of occupancy f o r the c o m p l e t i o n of the house on 

November 25, 2009. 

In s u p p o r t of i t s motion f o r a summary judgment and i n 

i t s s u b m i s s i o n s opposing the summary-judgment motion f i l e d by 

the Gunthers, Carpet Systems p r e s e n t e d documentary ev i d e n c e 

and a f f i d a v i t s . Carpet Systems s u b m i t t e d t o the t r i a l c o u r t , 

among o t h e r t h i n g s , the a f f i d a v i t of C h r i s B e y l , a salesman 

f o r Carpet Systems. The Gunthers argue, as they d i d b e f o r e 

the t r i a l c o u r t , t h a t B e y l ' s a f f i d a v i t was not p r o p e r under 

Rule 5 6 ( e ) , A l a . R. C i v . P., because, they m a i n t a i n , i t i s not 

2 A c c o r d i n g t o a l l e g a t i o n s by the Gunthers i n t h e i r motions 
f i l e d i n the t r i a l c o u r t , a number of s u b c o n t r a c t o r s , 
i n c l u d i n g Carpet Systems, a s s e r t e d c l a i m s a g a i n s t them, but 
the o t h e r s u b c o n t r a c t o r s ' c l a i m s were d i s m i s s e d . 
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based on B e y l ' s p e r s o n a l knowledge. A l t h o u g h B e y l d i d not 

s p e c i f i c a l l y s t a t e t h a t the f a c t s i n the a f f i d a v i t are based 

upon h i s p e r s o n a l knowledge, i n h i s a f f i d a v i t B e y l s t a t e s t h a t 

he took c e r t a i n a c t i o n s and was p r e s e n t when o t h e r p e o p l e took 

c e r t a i n a c t i o n s . A c c o r d i n g l y , we conclude t h a t much of B e y l ' s 

a f f i d a v i t was based on h i s p e r s o n a l knowledge and compl i e s 

w i t h the re q u i r e m e n t s of Rule 56(e) . 3 

A l s o , w i t h one e x c e p t i o n , we r e j e c t the Gunthers' 

arguments t h a t the documents s u b m i t t e d i n sup p o r t of B e y l ' s 

a f f i d a v i t were not p r o p e r l y a u t h e n t i c a t e d . T h i s c o u r t has 

e x p l a i n e d : 

"With r e s p e c t t o the requirement i n Rule 56(e) 
t h a t '[s]worn ... c o p i e s of a l l papers or p a r t s 
t h e r e o f r e f e r r e d t o i n an a f f i d a v i t s h a l l be 
a t t a c h e d t h e r e t o or s e r v e d t h e r e w i t h , ' our supreme 
c o u r t has s t a t e d : 

"'"... T h i s means t h a t i f w r i t t e n documents 
are r e l i e d upon they a c t u a l l y must be  
e x h i b i t e d ; a f f i d a v i t s t h a t p u r p o r t t o 
d e s c r i b e a document's substance or an 
i n t e r p r e t a t i o n of i t s c o n t e n t s are 
i n s u f f i c i e n t . . . . " Wright & M i l l e r , 
F e d e r a l P r a c t i c e and Procedure: C i v i l § 
2722. ' 

3The p o r t i o n of B e y l ' s a f f i d a v i t not based on h i s p e r s o n a l 
knowledge i s d i s c u s s e d l a t e r i n t h i s o p i n i o n as p a r t of the 
d i s c u s s i o n p e r t a i n i n g t o the a u t h e n t i f i c a t i o n of c e r t a i n 
documents s u b m i t t e d by Carpet Systems. 
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" O l i v e r v. Brock, 342 So. 2d 1, 4-5 ( A l a . 1976) 
(emphasis added). See a l s o Welch v. Houston Cnty.  
Hosp. Bd., 502 So. 2d 340, 343 ( A l a . 1987); Osborn  
v. Johns, 468 So. 2d 103, 108 ( A l a . 1985). As the 
f o r e g o i n g d e c i s i o n s i m p l y , a document i s deemed t o  
be 'sworn' i f i t i s a u t h e n t i c a t e d by the a f f i a n t and  
a t t a c h e d as an e x h i b i t t o the a f f i d a v i t . " 

Coleman v. BAC S e r v i c i n g , 104 So. 3d 195, 202 ( A l a . C i v . App. 

2012) ( f i n a l emphasis added). 

In h i s a f f i d a v i t s u b m i t t e d i n s u p p o r t of Carpet Systems's 

arguments, B e y l r e f e r e n c e d documents he had h i m s e l f p r e p a r e d 

or had w i t n e s s e d b e i n g completed by Jane Gunther ( h e r e i n a f t e r 

"Gunther"). Those documents were s u b m i t t e d i n s u p p o r t of 

B e y l ' s a f f i d a v i t . T h e r e f o r e , B e y l ' s a f f i d a v i t s e r v e d t o 

a u t h e n t i c a t e those documents of which he had p e r s o n a l 

knowledge. 

However, B e y l ' s r e f e r e n c e i n h i s a f f i d a v i t t o seven 

Carpet Systems work o r d e r s i s not based on h i s p e r s o n a l 

knowledge. B e y l s t a t e s i n h i s a f f i d a v i t t h a t o t h e r employees 

completed those work o r d e r s . B e y l d i d not t e s t i f y t h a t he had 

p e r s o n a l knowledge of those work o r d e r s , and no e f f o r t was 

made t o a u t h e n t i c a t e the work o r d e r s as b u s i n e s s r e c o r d s . 

A c c o r d i n g l y , we conclude t h a t the work o r d e r s r e f e r e n c e d i n 

B e y l ' s a f f i d a v i t were i n a d m i s s i b l e . 
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In t h a t p a r t of h i s a f f i d a v i t c o n t a i n i n g a d m i s s i b l e 

e v i d e n c e , B e y l t e s t i f i e d t h a t he met w i t h the Gunthers i n 

e a r l y September 2009 and t h a t the Gunthers s e l e c t e d v a r i o u s 

f l o o r i n g m a t e r i a l s . B e y l s t a t e d t h a t , t h e r e a f t e r , he went t o 

the house t o o b t a i n measurements f o r the i n s t a l l a t i o n of the 

f l o o r i n g m a t e r i a l s s e l e c t e d by the Gunthers. B e y l t e s t i f i e d 

t h a t on September 22, 2009, he met w i t h Gunther and t h a t she 

completed Carpet Systems's s t a n d a r d " N o t i f i c a t i o n t o Owner of 

F u r n i s h i n g Labor and/or M a t e r i a l s " ( h e r e i n a f t e r "the September 

22, 2009, n o t i f i c a t i o n " ) . B e y l a l s o s t a t e d t h a t , " t o the b e s t 

of [ h i s ] r e c o l l e c t i o n , " Gunther had f i l l e d i n t h a t p a r t of the 

September 22, 2009, n o t i f i c a t i o n form t h a t r e f l e c t e d t h a t the 

c o s t of the m a t e r i a l s and l a b o r t o be s u p p l i e d by Carpet 

Systems was $40,650. The September 22, 2009, n o t i f i c a t i o n 

form was s u b m i t t e d i n support of B e y l ' s a f f i d a v i t ; the p a r t i e s 

do not d i s p u t e t h a t the language of t h a t n o t i f i c a t i o n c o m p l i e d 

w i t h § 35-11-210. B e y l a l s o t e s t i f i e d t h a t on September 23, 

2009, he p r e p a r e d a j o b c o n t r a c t d e t a i l i n g the t o t a l amount 

due f o r s u p p l y i n g m a t e r i a l s and l a b o r f o r " A n t i o c h ' s j o b " a t 

the Gunthers' house; t h a t document was s u b m i t t e d t o the t r i a l 

c o u r t . 
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Carpet Systems a l s o s u b m i t t e d i n t o e v i d e n c e the v e r i f i e d 

statement of i t s l i e n t h a t i t f i l e d i n the Madison Probate 

Court ("the p r o b a t e c o u r t " ) on November 19, 2009. In t h a t 

document, Carpet Systems r e p r e s e n t e d t h a t the m a t e r i a l s f o r 

the p r o j e c t had been s u p p l i e d "on or about October 15, 2009." 

In a d d i t i o n , Carpet Systems s u b m i t t e d t o the t r i a l c o u r t a 

sworn " A f f i d a v i t / P r o o f of C l a i m , " d a t e d March 23, 2010, i n 

which i t s p r e s i d e n t , C a r t e r Haley, t e s t i f i e d t h a t the 

m a t e r i a l s t h a t were the s u b j e c t of the c l a i m e d l i e n "were 

d e l i v e r e d on or about October 15, 2009." 

In s u p p o r t of t h e i r p o s i t i o n , the Gunthers s u b m i t t e d , 

among o t h e r t h i n g s , the a f f i d a v i t of Gunther. Gunther 

a d m i t t e d t h a t she f i l l e d out some of the i n f o r m a t i o n on the 

September 22, 2009, n o t i f i c a t i o n form, but she d i s p u t e d t h a t 

she had w r i t t e n the amount "$40,650" on t h a t form. R a t h e r , 

a c c o r d i n g t o Gunther, "the amount on the [September 22, 2009,] 

n o t i f i c a t i o n was l e f t b l a n k . " The Gunthers d i d not submit 

i n t o e v i d e n c e the copy of the September 22, 2009, n o t i f i c a t i o n 

t h a t they contended they r e c e i v e d from Carpet Systems. 

Gunther t e s t i f i e d , among o t h e r t h i n g s , t h a t she was a t 

the house on a d a i l y b a s i s i n e a r l y t o mid-September 2009 and 
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t h a t , a t t h a t t i m e , employees of Carpet Systems had p r e p a r e d 

the house f o r the i n s t a l l a t i o n of f l o o r i n g and had begun 

i n s t a l l i n g hardwood f l o o r s i n the house. Gunther s t a t e d i n 

her a f f i d a v i t t h a t much of the hardwood f l o o r i n g was i n p l a c e 

a t the time she was g i v e n the September 22, 2009, 

n o t i f i c a t i o n . 

Gunther a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t on 

September 9, 2009, the Gunthers purchased $3,110 i n m a t e r i a l s 

from Carpet Systems and p a i d f o r those m a t e r i a l s u s i n g a 

c r e d i t c a r d . Gunther d i d not s p e c i f y what m a t e r i a l s were 

purchased on t h a t d a t e . R a t h e r , Gunther t e s t i f i e d t h a t on 

September 9, 2009, B e y l a s s u r e d her t h a t hardwood f l o o r i n g had 

been o r d e r e d and t h a t another Carpet Systems employee 

" a s s i s t e d her i n the c o m p l e t i o n of the t i l e p u r chase." 

Gunther f u r t h e r s t a t e d t h a t e x h i b i t C t o her a f f i d a v i t 

demonstrates t h a t the Gunthers p a i d C arpet Systems " f o r the 

f l o o r t i l e and m a t e r i a l s " on September 9, 2009. E x h i b i t C t o 

Gunther's a f f i d a v i t i s her c r e d i t - c a r d statement, which 

i n d i c a t e s a charge f o r $3,110 but does not i d e n t i f y what items 

were purchased. 
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On a p p e a l , the Gunthers argue t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment i n f a v o r of Carpet Systems. 

Under § 35-11-210, Davis v. G o b b l e - F i t e Lumber Co., su p r a , and 

Saunders v. Lawson, su p r a , i n o r d e r t o make a prima f a c i e 

showing s u f f i c i e n t t o e n t i t l e i t t o a summary judgment i n i t s 

f a v o r , C arpet Systems was r e q u i r e d , among o t h e r t h i n g s , t o 

p r e s e n t e v i d e n c e i n d i c a t i n g t h a t i t p r o v i d e d the Gunthers the 

September 22, 2009, n o t i f i c a t i o n b e f o r e m a t e r i a l s or l a b o r 

were f u r n i s h e d . The a d m i s s i b l e e v i d e n c e b e f o r e the t r i a l 

c o u r t demonstrates t h a t B e y l met w i t h the Gunthers and 

measured the house i n e a r l y September 2009 and t h a t he 

p r e p a r e d a j o b c o n t r a c t on September 23, 2009. Carpet Systems 

p r e s e n t e d i t s statement of a materialman's l i e n f i l e d i n the 

p r o b a t e c o u r t and Haley's March 23, 2010, sworn statement, 

b o t h of which s t a t e d t h a t the m a t e r i a l s s u b j e c t t o the c l a i m 

f o r a materialman's l i e n had been f u r n i s h e d on or about 

October 15, 2009. Thus, we conclude t h a t Carpet Systems met 

i t s prima f a c i e burden of d e m o n s t r a t i n g , p u r s u a n t t o § 35-11¬

210, t h a t i t n o t i f i e d the Gunthers of i t s c l a i m f o r a f u l l -

p r i c e l i e n on September 22, 2009, w e l l b e f o r e i t f u r n i s h e d the 

m a t e r i a l s on October 15, 2009. 
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A l s o , § 35-11-210 r e q u i r e s t h a t i n o r d e r t o p r o p e r l y 

n o t i f y the homeowner of the r i g h t t o a s s e r t a l i e n , the 

m a t erialman must n o t i f y the homeowner of the s p e c i f i c p r i c e of 

the m a t e r i a l or l a b o r t o be p r o v i d e d . In t h i s case, B e y l 

t e s t i f i e d t h a t , t o the b e s t of h i s knowledge or r e c o l l e c t i o n , 

Gunther completed the September 22, 2009, n o t i f i c a t i o n form, 

which i n c l u d e d the f i g u r e $40,650 as the amount of the 

m a t e r i a l s and l a b o r t o be p r o v i d e d by Carpet Systems. In 

s u p p o r t of B e y l ' s a f f i d a v i t , Carpet Systems s u b m i t t e d the 

September 22, 2009, n o t i f i c a t i o n form, which, on i t s f a c e , 

i n d i c a t e s t h a t the Gunthers were p r o p e r l y n o t i f i e d of Carpet 

Systems's p o s s i b l e c l a i m f o r a f u l l - p r i c e l i e n . We conclude 

t h a t t h a t e v i d e n c e , taken t o g e t h e r , c o n s t i t u t e d a prima f a c i e 

showing t h a t Carpet Systems c o m p l i e d w i t h § 35-11-210 by 

p r o v i d i n g the September 22, 2009, n o t i f i c a t i o n t o the Gunthers 

of i t s r i g h t t o c l a i m a f u l l - p r i c e materialman's l i e n and t h a t 

the m a t e r i a l s and l a b o r were f u r n i s h e d a f t e r t h a t d a t e . 

In o p p o s i t i o n t o t h a t e v i d e n c e , the Gunthers p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t Carpet Systems's September 22, 2009, 

n o t i f i c a t i o n d i d not comply w i t h § 35-11-210. Gunther 

t e s t i f i e d t h a t when she was p r o v i d e d the September 22, 2009, 
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n o t i f i c a t i o n , the p o r t i o n of t h a t form i d e n t i f y i n g the amount 

of the c l a i m was l e f t b l a n k , and she s t a t e d t h a t she d i d not 

f i l l i n t h a t b l a n k . The Gunthers d i d not submit i n t o e v i d e n c e 

the September 22, 2009, n o t i f i c a t i o n form they c l a i m was 

p r o v i d e d t o Gunther. R e g a r d l e s s , we conclude t h a t Gunther's 

t e s t i m o n y c r e a t e d a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

whether the September 22, 2009, n o t i f i c a t i o n p r o p e r l y c o m p l i e d 

w i t h § 35-5-210. 

A l s o , the Gunthers p r e s e n t e d e v i d e n c e d i s p u t i n g Carpet 

Systems's prima f a c i e showing t h a t the m a t e r i a l s and l a b o r 

were f u r n i s h e d a f t e r the Gunthers r e c e i v e d the September 22, 

2009, n o t i f i c a t i o n . Gunther t e s t i f i e d t h a t Carpet Systems had 

a l r e a d y p r o v i d e d l a b o r and t h a t "much of the hardwood 

f l o o r i n g " was i n p l a c e when she r e c e i v e d the September 22, 

2009, n o t i f i c a t i o n . However, Gunther a l s o t e s t i f i e d t h a t the 

Gunthers had made a s e p a r a t e purchase of m a t e r i a l s from Carpet 

Systems on September 9, 2009, and t h a t she had communicated on 

t h a t date w i t h a Carpet Systems employee about the 

i n s t a l l a t i o n and o r d e r i n g of hardwood f l o o r i n g . 4 In her 

4The Gunthers argue i n t h e i r b r i e f on a p p e a l t h a t they 
p r e s e n t e d e v i d e n c e of h a v i n g p a i d f o r the f l o o r i n g from Carpet 
Systems i n June 2009, w e l l b e f o r e the September 22, 2009, 
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a f f i d a v i t , Gunther d i d not e x p l a i n whether the m a t e r i a l s and 

l a b o r she s t a t e d had been p r o v i d e d b e f o r e she r e c e i v e d the 

September 22, 2009, n o t i f i c a t i o n were p a r t of the l a r g e r , 

$40,650 o r d e r f o r which Carpet Systems sought i t s f u l l - p r i c e 

l i e n or whether those m a t e r i a l s and l a b o r were p r o v i d e d 

p u r s u a n t t o the s e p a r a t e , September 9, 2009, t r a n s a c t i o n i n 

which the Gunthers purchased items d i r e c t l y from Carpet 

Systems. 5 However, out of an abundance of c a u t i o n , we 

conclude t h a t t h e r e e x i s t s a f a c t u a l q u e s t i o n as t o whether 

m a t e r i a l s and l a b o r f o r the or d e r f o r which Carpet Systems 

n o t i f i c a t i o n . In a s s e r t i n g t h a t argument, the Gunthers c i t e 
Gunther's t e s t i m o n y t h a t , i n June 2009, the Gunthers made a 
l a r g e payment t o A n t i o c h and t h a t A n t i o c h had d e s i g n a t e d t h a t 
payment as c o v e r i n g , among o t h e r t h i n g s , the c o s t s of 
f l o o r i n g . The Gunthers have c i t e d no a u t h o r i t y f o r the 
p r o p o s i t i o n t h a t a payment t o a g e n e r a l c o n t r a c t t h a t the 
g e n e r a l c o n t r a c t o r p u r p o r t s i s t o cover the c o s t of a c e r t a i n 
m aterialman's l a b o r and m a t e r i a l s equates t o a payment t o t h a t 
m a terialman f o r the purposes of § 35-11-210. A c c o r d i n g l y , we 
d e c l i n e t o a t t r i b u t e the payment the Gunthers made t o t h e i r 
c o n t r a c t o r as h a v i n g been made t o Carpet Systems. 

5 I n s u p p o r t of t h e i r p o s i t i o n on the competing summary-
judgment motions, the Gunthers d i d not p r e s e n t any evi d e n c e 
i n d i c a t i n g t h a t the items p u r c h a s e d s e p a r a t e l y by them on 
September 9, 2009, were p a r t of the or d e r or purchase f o r 
which Carpet Systems a s s e r t s i t s c l a i m of a $40,650 l i e n . The 
evid e n c e p r e s e n t e d by Carpet Systems c o n t a i n s no r e f e r e n c e t o 
t h a t p r e v i o u s t r a n s a c t i o n . 
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c l a i m s a l i e n had been f u r n i s h e d b e f o r e Carpet Systems 

p r o v i d e d the Gunthers the September 22, 2009, n o t i f i c a t i o n . 6 

Given the f o r e g o i n g , we h o l d t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment i n f a v o r of C arpet Systems. 

A l t h o u g h the t r i a l c o u r t d i d not e x p r e s s l y deny the 

Gunthers' summary-judgment motion, t h a t r u l i n g i s i m p l i c i t i n 

i t s F e b r u a r y 19, 2013, summary judgment i n f a v o r of C arpet 

Systems. The Gunthers have argued on a p p e a l t h a t t h e i r 

e v i d e n c e on the i s s u e whether l a b o r and m a t e r i a l s was p r o v i d e d 

b e f o r e t h e y r e c e i v e d the September 22, 2009, n o t i f i c a t i o n was 

s u f f i c i e n t t o c r e a t e a prima f a c i e case f o r the e n t r y of a 

summary judgment i n t h e i r f a v o r . See L l o y d Noland Found., 

6The Gunthers a l s o argue t h a t l a b o r was p r o v i d e d b e f o r e 
they r e c e i v e d the September 22, 2009, n o t i f i c a t i o n because 
B e y l worked t o measure the house f o r the f l o o r i n g i n s t a l l a t i o n 
b e f o r e September 22, 2009. We need not r e a c h C arpet Systems's 
argument t h a t t h a t l a b o r d i d not b e n e f i t the Gunthers' house 
or r e a l t y . The Gunthers p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t 
C a rpet Systems i n c l u d e d the c o s t of the l a b o r needed t o 
p r o v i d e an e s t i m a t e of the p r o j e c t c o s t or the amount of 
m a t e r i a l s needed i n i t s c l a i m . R a t h e r , we conclude t h a t , 
assuming t h a t work or l a b o r undertaken t o determine the c o s t 
of the proposed p r o j e c t or the amount of m a t e r i a l s needed t o 
complete the r e q u e s t e d p r o j e c t i s not i n c l u d e d i n the amount 
of the c l a i m e d l i e n , such work or l a b o r does not o p e r a t e t o 
d e f e a t a c l a i m under § 35-11-210. To h o l d o t h e r w i s e would 
p r e v e n t a m aterialman from h a v i n g the a b i l i t y t o a c c u r a t e l y 
a s s e s s a p r o j e c t or p r o v i d e an e s t i m a t e of i t s charges i n 
p r o v i d i n g goods and s e r v i c e s . 
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Inc . v. C i t y of F a i r f i e l d H e a l t h c a r e Auth., 837 So. 2d 253, 

263 ( A l a . 2002) ("[An] a p p e a l from a p r e t r i a l f i n a l judgment 

d i s p o s i n g of a l l c l a i m s i n the case (as d i s t i n g u i s h e d from a 

Rule 5 4 ( b ) [ , A l a . R. C i v . P.,] summary judgment d i s p o s i n g of 

fewer than a l l c l a i m s ) e n t i t l e s the [ a p p e l l a n t ] , f o r purposes 

of [an a p p e l l a t e c o u r t ' s ] r e v i e w , t o r a i s e i s s u e s based upon 

the t r i a l c o u r t ' s adverse r u l i n g s , i n c l u d i n g the d e n i a l of 

[the a p p e l l a n t ' s ] summary-judgment motion. See A l a . R. App. 

P. 4 ( a ) ( 1 ) . " ) . As a l r e a d y e x p l a i n e d i n t h i s o p i n i o n , the 

Gunthers p r e s e n t e d no ev i d e n c e a t t e m p t i n g t o d i s t i n g u i s h the 

m a t e r i a l s p r o v i d e d p u r s u a n t t o the September 9, 2009, purchase 

from those s u b j e c t t o the September 22, 2009, n o t i c e and 

subsequent l i e n . In the absence of ev i d e n c e i n d i c a t i n g t h a t 

the m a t e r i a l s and l a b o r p r o v i d e d r e l a t e s o l e l y t o t h a t f o r 

which Carpet Systems i s a s s e r t i n g i t s c l a i m under § 35-11-210, 

we cannot say t h a t the Gunthers p r e s e n t e d a prima f a c i e case. 

However, as a l r e a d y s t a t e d i n our d i s c u s s i o n of the Gunthers' 

argument t h a t summary judgment i n f a v o r of Carpet Systems was 

i n a p p r o p r i a t e on t h i s i s s u e , we conclude t h a t the ev i d e n c e 

p r e s e n t e d by the p a r t i e s on t h i s i s s u e was s u f f i c i e n t l y i n 
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d i s p u t e t o render summary judgment i n a p p r o p r i a t e i n t h i s 

a c t i o n . 

We must a l s o r e j e c t the Gunthers' argument t h a t the t r i a l 

c o u r t e r r e d i n denying t h e i r summary-judgment motion on the 

i s s u e whether the September 22, 2009, n o t i f i c a t i o n c o m p l i e d 

w i t h the requirements of § 35-11-210. The Gunthers c l a i m t h a t 

Gunther's t e s t i m o n y i n her a f f i d a v i t t h a t the September 22, 

2009, n o t i f i c a t i o n d i d not s e t f o r t h the amount of Carpet 

Systems's c l a i m was s u f f i c i e n t t o make a prima f a c i e case i n 

su p p o r t of t h e i r summary-judgment motion. However, a l t h o u g h 

Gunther d e s c r i b e d what she b e l i e v e d the September 22, 2009, 

n o t i f i c a t i o n s t a t e d , the Gunthers f a i l e d t o submit a v e r s i o n 

of the September 22, 2009, n o t i f i c a t i o n form s u b s t a n t i a t i n g 

t h a t d e s c r i p t i o n i n Gunther's a f f i d a v i t . See Coleman v. BAC  

S e r v i c i n g , 104 So. 3d a t 202 ( " ' " [ I ] f w r i t t e n documents are 

r e l i e d upon t h e y a c t u a l l y must be e x h i b i t e d ; a f f i d a v i t s t h a t 

p u r p o r t t o d e s c r i b e a document's substance or an 

i n t e r p r e t a t i o n of i t s c o n t e n t s are i n s u f f i c i e n t "'" 

(emphasis o m i t t e d ) ) . Thus, we cannot agree t h a t the Gunthers 

p r e s e n t e d a prima f a c i e case t h a t the September 22, 2009, 

n o t i f i c a t i o n f a i l e d t o comply w i t h § 35-11-210. F u r t h e r , even 
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assuming t h a t such a p r i m a f a c i e case was made, as i s 

i n d i c a t e d i n our d i s c u s s i o n of t h i s i s s u e i n a d d r e s s i n g the 

Gunthers' arguments t h a t the t r i a l c o u r t had e r r e d i n e n t e r i n g 

a summary judgment i n f a v o r of Carpet Systems, Carpet Systems 

s u b m i t t e d what appears t o be a n o t i f i c a t i o n i n compliance w i t h 

§ 35-11-210. We conclude t h a t the e v i d e n c e p r e s e n t e d by the 

p a r t i e s c r e a t e d genuine i s s u e s of m a t e r i a l f a c t t o be 

r e s o l v e d by the t r i a l c o u r t . 

The r e c o r d demonstrates the e x i s t e n c e of genuine i s s u e s 

of m a t e r i a l f a c t i n t h i s a c t i o n . T h e r e f o r e , we h o l d t h a t the 

t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment i n f a v o r of 

Carpet Systems, and we r e v e r s e the judgment and remand the 

cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

The t r i a l c o u r t ' s d e n i a l of the Gunthers' summary-judgment 

motion i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

P i t t m a n , Thomas, Moore, and Donaldson, J J . , concur. 
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