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MOORE, Judge, d i s s e n t i n g . 

Monica H a l l ("the mother") p e t i t i o n s t h i s c o u r t t o i s s u e 

a w r i t o f mandamus or p r o h i b i t i o n t o the Montgomery C i r c u i t 

C o urt ("the t r i a l c o u r t " ) r e q u i r i n g t h a t c o u r t t o v a c a t e i t s 

pendente l i t e c u s t o d y o r d e r t r a n s f e r r i n g the c u s t o d y o f her 

minor c h i l d t o D.H. and J.H. ("the p a t e r n a l g r a n d p a r e n t s " ) . 

B r i e f l y , the minor c h i l d was born o f the m a r r i a g e between 

the mother and B.H. ("the f a t h e r " ) , which mar r i a g e was 

d i s s o l v e d by a d i v o r c e judgment e n t e r e d by the t r i a l c o u r t on 

May 26, 2010. Pursuant t o t h a t judgment, the mother and the 

f a t h e r s h a r e d j o i n t l e g a l c u s t o d y o f the c h i l d w i t h the mother 

h a v i n g p r i m a r y p h y s i c a l c u s t o d y s u b j e c t t o c e r t a i n s p e c i f i e d 

v i s i t a t i o n r i g h t s o f the f a t h e r . On A p r i l 4, 2012, the mother 

f i l e d a p e t i t i o n t o m o d i f y the c u s t o d y and v i s i t a t i o n 

p r o v i s i o n s o f the d i v o r c e judgment, a l l e g i n g t h a t the f a t h e r 

had become m e n t a l l y u n s t a b l e due t o h i s f a i l u r e t o f o l l o w the 

m e n t a l - h e a l t h t r e a t m e n t p l a n t h a t he was r e q u i r e d t o comply 

w i t h p u r s u a n t t o the terms o f the d i v o r c e judgment. The 

mother s u b s e q u e n t l y a l l e g e d t h a t the f a t h e r had s e x u a l l y 

abused the c h i l d d u r i n g a November 2012 v i s i t . The t r i a l 

c o u r t h e l d h e a r i n g s on the m a t t e r on May 28, 2012, and A p r i l 
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10, 2013, a t which the p a r t i e s and the p a t e r n a l g r a n d p a r e n t s , 

among o t h e r s , t e s t i f i e d . On A p r i l 12, 2013, the t r i a l c o u r t 

e n t e r e d a pendente l i t e o r d e r awarding temporary cus t o d y o f 

the c h i l d t o the p a t e r n a l g r a n d p a r e n t s pending a f i n a l 

d e t e r m i n a t i o n o f the p a r t i e s ' c u s t o d y and v i s i t a t i o n d i s p u t e . 

The mother argues t h a t the t r i a l c o u r t c o u l d not award 

cust o d y o f the c h i l d t o the p a t e r n a l g r a n d p a r e n t s on a 

pendente l i t e b a s i s w i t h o u t making a f i n d i n g t h a t she was 

u n f i t t o e x e r c i s e the cust o d y r i g h t s awarded t o her i n the 

d i v o r c e judgment. See g e n e r a l l y R.H.M. v. S t a t e Dep't of  

Human Res., 648 So. 2d 614, 616 ( A l a . C i v . App. 1994) (before 

a c o u r t can remove custody of c h i l d from a n a t u r a l p a r e n t and 

award cus t o d y t o a nonparent, the c o u r t must make an exp r e s s 

f i n d i n g of u n f i t n e s s ) . However, i n i t s A p r i l 12, 2013, 

judgment, the t r i a l c o u r t s p e c i f i c a l l y found t h a t the mother 

had made more than one unfounded r e p o r t of s e x u a l abuse 

a g a i n s t the f a t h e r , had u n i l a t e r a l l y d i s c o n t i n u e d c o u r t -

a p p o i n t e d c o u n s e l i n g f o r the c h i l d , and had a c t e d so as t o 

d i s r u p t the s t a b i l i t y of the c h i l d , a l l t o the d e t r i m e n t of 

the c h i l d . The t r i a l c o u r t t h e r e a f t e r c o n c l u d e d t h a t " t h e 

c h i l d does not have a p a r e n t t o a d e q u a t e l y p r o v i d e f o r her 
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needs and c a r e . " A l t h o u g h the t r i a l c o u r t d i d not use the 

word " u n f i t " when d e s c r i b i n g the mother, i t made f a c t u a l 

f i n d i n g s amounting t o a d e t e r m i n a t i o n t h a t the mother c o u l d 

not p r o p e r l y care f o r the c h i l d , which i s tantamount t o a 

f i n d i n g of u n f i t n e s s . J.W. v. T.D., 58 So. 3d 782, 793 ( A l a . 

C i v . App. 2010) (Moore, J . , d i s s e n t i n g ) ( c i t i n g Ex p a r t e  

A.R.S., 980 So. 2d 401, 404 ( A l a . 2007), Ex p a r t e T e r r y , 494 

So. 2d 628 ( A l a . 1986), and Chandler v. Whatley, 238 A l a . 206, 

208-09, 189 So. 751, 753-54 (1939)) ("Since S t r i p l i n [v. Ware, 

36 A l a . 87 (1860) ] , the a p p e l l a t e c o u r t s of t h i s s t a t e have 

c o n s i s t e n t l y c o n s i d e r e d ' u n f i t n e s s ' i n the c h i l d - c u s t o d y 

c o n t e x t as a s h o r t h a n d way of r e f e r r i n g t o the p a r e n t ' s 

i n a b i l i t y t o d i s c h a r g e the b a s i c p a r e n t a l r e s p o n s i b i l i t i e s of 

p r o p e r l y p r o v i d i n g c h i l d r e n food, c l o t h i n g , s h e l t e r , m e d i c a l 

c a r e , e d u c a t i o n , n u r t u r i n g , and p r o t e c t i o n . " ) . Thus, the 

mother i s i n c o r r e c t i n her premise t h a t the t r i a l c o u r t d i d 

not make an ex p r e s s f i n d i n g of u n f i t n e s s b e f o r e t r a n s f e r r i n g 

c u s t o d y of the c h i l d t o the p a t e r n a l g r a n d p a r e n t s . 

The more fundamental q u e s t i o n i s whether the t r i a l c o u r t 

had s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r the pendente l i t e 

o r d e r . A l t h o u g h t h a t q u e s t i o n i s not addr e s s e d by the mother 
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i n her p e t i t i o n , t h i s c o u r t has a duty t o i n q u i r e sua sponte 

t o a s s u r e t h a t the t r i a l c o u r t a c t e d w i t h i n i t s a u t h o r i t y . 

See g e n e r a l l y Stamps v. J e f f e r s o n Cnty. Bd. of Educ., 642 So. 

2d 941, 945 n.2 ( A l a . 1994). 

T r a d i t i o n a l l y , a c i r c u i t c o u r t , e x e r c i s i n g e q u i t a b l e 

j u r i s d i c t i o n , c o u l d d i v e s t a n a t u r a l p a r e n t of h i s or her 

c u s t o d y of a c h i l d and award cu s t o d y t o a t h i r d p a r t y upon 

f i n d i n g t h a t the n a t u r a l p a r e n t c o u l d not a d e q u a t e l y care f o r 

the c h i l d and t h a t the changed cu s t o d y arrangement would s e r v e 

the b e s t i n t e r e s t s of the c h i l d . See S t r i p l i n , s u p r a . 

However, i n Ex p a r t e L.E.O., 61 So. 3d 1042 ( A l a . 2010), our 

supreme c o u r t h e l d t h a t a c h i l d becomes dependent when the 

c h i l d i s not r e c e i v i n g adequate care and s u p e r v i s i o n from h i s 

or her l e g a l c u s t o d i a n s , i . e . , when the p a r e n t s of the c h i l d 

are u n f i t by v i r t u e of t h e i r b e i n g unable t o a d e q u a t e l y 

p r o v i d e f o r the needs of the c h i l d . As n oted by J u s t i c e 

Murdock i n h i s d i s s e n t i n Ex p a r t e L.E.O., t h a t h o l d i n g 

" b l u r [ s ] , i n d e e d l a r g e l y remove[s], the l i n e between 
t r u e dependency cases, which f a l l w i t h i n the 
l i m i t e d , e x c l u s i v e j u r i s d i c t i o n of the j u v e n i l e 
c o u r t and which are governed by the s t a t u t o r y 
dependency scheme, ... and mere t h i r d - p a r t y c u s t o d y 
c a s e s , which are governed by the s t a n d a r d announced 
i n Ex p a r t e T e r r y , 494 So. 2d 628 ( A l a . 1986), and 
which f a l l w i t h i n the j u r i s d i c t i o n of the j u v e n i l e 
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c o u r t o n l y i f some o t h e r b a s i s f o r j u v e n i l e - c o u r t 
j u r i s d i c t i o n e x i s t s . " 

61 So. 3d a t 1055. In o t h e r words, based on the change i n the 

d e f i n i t i o n of dependency e s t a b l i s h e d by the main o p i n i o n i n Ex 

p a r t e L.E.O., a c i r c u i t c o u r t no l o n g e r h o l d s the power t o 

award cus t o d y of a c h i l d of u n f i t p a r e n t s t o a t h i r d p a r t y . 

Only a j u v e n i l e c o u r t , e x e r c i s i n g i t s dependency j u r i s d i c t i o n , 

and s u b j e c t t o l e g i s l a t e d r e s t r i c t i o n s on t h a t power, may do 

so. 

S e c t i o n 12-15-114(a), A l a . Code 1975, d e c l a r e s t h a t a 

custo d y d i s p u t e s o l e l y between p a r e n t s does not f a l l w i t h i n 

the dependency j u r i s d i c t i o n of the j u v e n i l e c o u r t s . See a l s o  

L.R.J. v. C.F., 75 So. 3d 685 ( A l a . C i v . App. 2011). T h i s 

case n o m i n a l l y p r e s e n t s as a c u s t o d y - m o d i f i c a t i o n a c t i o n 

between two n a t u r a l p a r e n t s ; however, by v i r t u e of the 

pendente l i t e o r d e r , t h i s case has now e v o l v e d i n t o an a c t u a l 

d i s p u t e between the mother and the p a t e r n a l g r a n d p a r e n t s as t o 

the dependency and custody of the c h i l d . 1 See B.R.G. v. 

1 I n her p e t i t i o n , the mother notes t h a t the p a t e r n a l 
g r a n d p a r e n t s had not i n t e r v e n e d or been j o i n e d as f o r m a l 
p a r t i e s i n the u n d e r l y i n g a c t i o n ; r a t h e r , they merely 
t e s t i f i e d as w i t n e s s e s i n the case. However, the mother does 
not make any l e g a l argument t h a t , because the p a t e r n a l 
g r a n d p a r e n t s were not f o r m a l p a r t i e s t o the case, the t r i a l 
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G.L.M., 57 So. 3d 137, 140 n.3 ( A l a . C i v . App. 2010) ( n o t i n g 

t h a t d i s p u t e among p a r e n t s and r e l a t i v e s as t o dependency of 

c h i l d f e l l w i t h i n j u v e n i l e c o u r t ' s j u r i s d i c t i o n d e s p i t e the 

f a c t t h a t o r i g i n a l p l e a d i n g s i n v o l v e d o n l y p a r e n t s ) . Thus, 

the " p a r e n t a l c u s t o d y d i s p u t e " e x c e p t i o n t o the g e n e r a l 

dependency j u r i s d i c t i o n of j u v e n i l e c o u r t s does not a p p l y t o 

t h i s case. 

L i k e J u s t i c e Murdock, I b e l i e v e the l e g i s l a t u r e d i d not 

i n t e n d t o remove from c i r c u i t c o u r t s t h e i r h i s t o r i c a l power t o 

p r o t e c t c h i l d r e n i n t h i s and s i m i l a r c o n t e x t s , and I m a i n t a i n 

t h a t Ex p a r t e L.E.O. was wrongly d e c i d e d , see L.E.O. v. A.L., 

61 So. 3d 1058, 1059-67 ( A l a . C i v . App. 2010) (Moore, J . , 

c o n c u r r i n g i n the r e s u l t ) , and G.H. v. Cleburne County  

Department of Human Resources, 62 So. 3d 540, 551 ( A l a . C i v . 

App. 2010) (Moore, J . , c o n c u r r i n g i n the r e s u l t ) . However, 

t h i s c o u r t i s c o n s t r a i n e d by the d e c i s i o n s of our supreme 

c o u r t . See § 12-3-16, A l a . Code 1975. By f i n d i n g b o t h 

p a r e n t s t o be u n f i t and p l a c i n g the c h i l d i n the temporary 

c o u r t c o u l d not award pendente l i t e c u s t o d y of the c h i l d t o 
them. T h e r e f o r e , t h a t i s s u e i s waived. Ex p a r t e Simpson, 36 
So. 3d 15, 25 ( A l a . 2009) ("Arguments not made as a b a s i s f o r 
mandamus r e l i e f are w a i v e d . " ) . 
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p r o t e c t i v e custody of the p a t e r n a l g r a n d p a r e n t s , the t r i a l 

c o u r t , i n e f f e c t , i m p e r m i s s i b l y e x e r c i s e d the e x c l u s i v e 

dependency j u r i s d i c t i o n of a j u v e n i l e c o u r t , as d e f i n e d by Ex  

p a r t e L.E.O. A c c o r d i n g l y , i t s pendente l i t e o r d e r i s v o i d and 

i s due t o be v a c a t e d . Because a m a j o r i t y of the c o u r t has 

v o t e d t o deny the p e t i t i o n , I r e s p e c t f u l l y d i s s e n t . 
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