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THOMAS, Judge. 

On October 28, 2011, Kathy K. T o r b e r t f i l e d a p e t i t i o n 

f o r a d e c l a r a t o r y r u l i n g p u r s u a n t t o A l a . Code 1975, § 41-22-

1 1 ( a ) , w i t h the Alabama Department of P u b l i c H e a l t h ("ADPH"), 

s e e k i n g an i n t e r p r e t a t i o n of c e r t a i n of ADPH's r u l e s g o v e r n i n g 
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s o l i d - w a s t e c o l l e c t i o n and t r a n s p o r t a t i o n f a c i l i t i e s . 

S p e c i f i c a l l y , T o r b e r t sought a r u l i n g on the a p p l i c a t i o n of 

A l a . Admin. Code (ADPH) r . 420-3-5-.12(2)(a)2., and the 

s t a r t i n g and ending p o i n t of measurement f o r the 500-foot 

b u f f e r zone the r u l e r e q u i r e s between "the area of t r a n s f e r 

a c t i v i t i e s or s t o r a g e of garbage [ i n a g a r b a g e - t r a n s f e r 

s t a t i o n ] and the n e a r e s t r e s i d e n c e , s c h o o l or r e c r e a t i o n a l 

p a r k " ADPH, through the S t a t e H e a l t h O f f i c e r , Dr. Donald 

E. W i l l i a m s o n , i s s u e d a d e c l a r a t o r y r u l i n g on T o r b e r t ' s 

r e q u e s t on December 5, 2011. Pursuant t o § 41-22-11(b) and 

A l a . Code 1975, § 41-22-20(b) & (d) , T o r b e r t appealed ADPH's 

r u l i n g t o the Montgomery C i r c u i t C ourt on January 6, 2012. 

As r e q u i r e d by § 41-22-20(d), T o r b e r t f i l e d a p e t i t i o n 

f o r j u d i c i a l r e v i e w i n the c i r c u i t c o u r t on F e b r u a r y 6, 2012. 

I n March 2012, T o r b e r t f i l e d a motion r e q u e s t i n g the c i r c u i t 

c o u r t t o remand the matter t o ADPH under § 41-22-20(e) "so 

t h a t a f a c t u a l d e t e r m i n a t i o n can be made as t o the e x a c t 

d i s t a n c e s from v a r i o u s p o i n t s and l o c a t i o n s of the t r a n s f e r 

f a c i l i t y and l o c a t i o n s i n the immediate s u r r o u n d i n g a r e a and 

any such o t h e r f a c t u a l d e t e r m i n a t i o n s t h a t [ADPH] deems 

n e c e s s a r y . " ADPH opposed T o r b e r t ' s motion, a r g u i n g t h a t 
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T o r b e r t ' s r e q u e s t t h a t the ma t t e r be remanded f o r f a c t u a l 

d e t e r m i n a t i o n s " f a i l s t o r e c o g n i z e [ t h e ] d i f f e r e n c e between 

d e c l a r a t o r y r u l i n g s and c o n t e s t e d case p r o c e e d i n g s . " ADPH 

a l s o argued t h a t T o r b e r t ' s p e t i t i o n f o r a d e c l a r a t o r y r u l i n g 

had r e q u e s t e d t h a t ADPH d e c l a r e "'the p o i n t s from which the 

b u f f e r zones are t o be measured t o comply'" w i t h the 

a p p l i c a b l e r u l e , which r e q u e s t , ADPH p o i n t e d out, d i d not 

i n v o l v e a f a c t u a l d i s p u t e . A remand t o determine f a c t u a l 

i s s u e s , argued ADPH, would t u r n T o r b e r t ' s p e t i t i o n f o r a 

d e c l a r a t o r y r u l i n g i n t o a c o n t e s t e d case. 

The c i r c u i t c o u r t e n t e r e d an or d e r on J u l y 1, 2013, 

remanding the matter t o ADPH. ADPH f i l e d i t s p e t i t i o n f o r a 

w r i t o f mandamus t o t h i s c o u r t on August 8, 2013. I n i t s 

p e t i t i o n , ADPH argues, as i t d i d b e f o r e the c i r c u i t c o u r t , 

t h a t remanding a matter on an ap p e a l o f a d e c l a r a t o r y r u l i n g 

t o the agency f o r i t t o make f a c t u a l d e t e r m i n a t i o n s i s not 

p e r m i t t e d and t h a t such a remand i g n o r e s the d i s t i n c t i o n 

between p e t i t i o n s f o r d e c l a r a t o r y r u l i n g s and c o n t e s t e d c a s es. 

We deny the p e t i t i o n . 

"'"[M]andamus i s a d r a s t i c 
and e x t r a o r d i n a r y w r i t t h a t w i l l 
be i s s u e d o n l y when t h e r e i s : (1) 
a c l e a r l e g a l r i g h t i n the 
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p e t i t i o n e r t o the o r d e r s o u g h t ; 
(2) an i m p e r a t i v e duty upon the 
r e s p o n d e n t t o p e r f o r m , 
accompanied by a r e f u s a l t o do 
s o ; (3) the l a c k of another 
adequate remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f the 
c o u r t . " Ex p a r t e Horton, 711 So. 
2d 979, 983 ( A l a . 1998).' " 

Ex p a r t e B u i l d e r s & C o n t r a c t o r s Ass'n of M i s s i s s i p p i S e l f -

I n s u r e r ' s Fund, 980 So. 2d 1003, 1006 ( A l a . C i v . App. 2007) 

( q u o t i n g Ex p a r t e A l l o y Wheels I n t ' l , L t d . , 882 So. 2d 819, 

821 ( A l a . 2003), o v e r r u l e d on o t h e r grounds by Ex p a r t e DBI, 

I n c . , 23 So. 3d 635, 657 ( A l a . 2009)). 

A l t h o u g h the Alabama A d m i n i s t r a t i v e Procedure A c t ("the 

AAPA"), A l a . Code 1975, § 41-22-1 e t seq., does not 

s p e c i f i c a l l y d e f i n e a p e t i t i o n f o r a d e c l a r a t o r y r u l i n g , § 41-

22-11(a) addresses p e t i t i o n s f o r d e c l a r a t o r y r u l i n g s . That 

s e c t i o n i n d i c a t e s t h a t a person s u b s t a n t i a l l y a f f e c t e d by a 

r u l e may p e t i t i o n an agency f o r a d e c l a r a t o r y r u l i n g and t h a t 

"an agency may i s s u e a d e c l a r a t o r y r u l i n g w i t h r e s p e c t t o the 

v a l i d i t y o f the r u l e or w i t h r e s p e c t t o the a p p l i c a b i l i t y t o 

any p e r s o n , p r o p e r t y or s t a t e of f a c t s of any r u l e or s t a t u t e 

e n f o r c e a b l e by i t " (Emphasis added.) A c o n t e s t e d case 

i s , however, d e f i n e d i n the AAPA and i s "[a] p r o c e e d i n g , 
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i n c l u d i n g but not r e s t r i c t e d t o ratemak i n g , p r i c e f i x i n g , and 

l i c e n s i n g , i n which the l e g a l r i g h t s , d u t i e s , or p r i v i l e g e s o f 

a p a r t y are r e q u i r e d by law t o be d e t e r m i n e d by an agency 

a f t e r an o p p o r t u n i t y f o r h e a r i n g . " A l a . Code 1975, § 41-22-

3(3) (emphasis added). Based on the language used t o d e s c r i b e 

each form of r e l i e f , contends ADPH, a d e c l a r a t o r y r u l i n g may 

be made w i t h o u t a h e a r i n g , w h i l e a c o n t e s t e d case must be 

d e c i d e d a f t e r a h e a r i n g . 

A c c o r d i n g t o ADPH, the d i s t i n c t i o n s between the 

c o n t e s t e d - c a s e p r o c e s s and the d e c l a r a t o r y - r u l i n g p r o c e s s 

p r e v e n t the c i r c u i t c o u r t from h a v i n g the power t o remand a 

matter t o an agency on an appeal from a d e c l a r a t o r y r u l i n g . 

However, § 41-22-11(b) s t a t e s c l e a r l y t h a t d e c l a r a t o r y 

" r u l i n g s are s u b j e c t t o r e v i e w i n the C i r c u i t C ourt of 

Montgomery County, u n l e s s o t h e r w i s e s p e c i f i c a l l y p r o v i d e d by 

the s t a t u t e , i n the manner p r o v i d e d i n S e c t i o n 41-22-20 f o r 

the r e v i e w of d e c i s i o n s i n c o n t e s t e d c a s e s . " N o t h i n g i n the 

t e x t o f § 41-22-11(b) i n d i c a t e s t h a t the a p p l i c a t i o n of § 41¬

22-20 i s t o be a l t e r e d i n any way when an ap p e a l i n v o l v e s a 

d e c l a r a t o r y r u l i n g as opposed t o a c o n t e s t e d case. Thus, the 

p l a i n language o f § 41-22-11(b) r e q u i r e s and p e r m i t s a c i r c u i t 
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c o u r t c o n s i d e r i n g an appeal from a d e c l a r a t o r y r u l i n g t o 

f o l l o w the procedure s e t out i n § 41-22-20. 

However, ADPH contends t h a t § 41-22-20(e), the p r o v i s i o n 

upon which T o r b e r t based her motion s e e k i n g remand of the 

matter t o ADPH, s h o u l d not a p p l y t o appeals from d e c l a r a t o r y 

r u l i n g s . S e c t i o n 41-22-20(e) s t a t e s : 

" I f t h e r e has been no h e a r i n g p r i o r t o agency a c t i o n 
and the r e v i e w i n g c o u r t f i n d s t h a t the v a l i d i t y o f 
the a c t i o n depends upon d i s p u t e d f a c t s , the c o u r t 
s h a l l o r d e r the agency t o conduct a prompt 
f a c t - f i n d i n g p r o c e e d i n g under t h i s c h a p t e r a f t e r 
h a v i n g a r e a s o n a b l e o p p o r t u n i t y t o r e c o n s i d e r i t s 
d e t e r m i n a t i o n on the r e c o r d of the p r o c e e d i n g s . " 

ADPH argues t h a t , when one c o n s i d e r s the remainder o f the AAPA 

i n p a r i m a t e r i a w i t h § 41-22-20(e), see Blackmon v. B r a z i l , 

895 So. 2d 900, 907 ( A l a . 2004) ( q u o t i n g Ex p a r t e B e r r y h i l l , 

801 So. 2d 7, 10 ( A l a . 2001), q u o t i n g i n t u r n K i r k l a n d v. 

S t a t e , 529 So. 2d 1036, 1038 ( A l a . Crim. App. 1988)) ("'"When 

a s c e r t a i n i n g l e g i s l a t i v e i n t e n t , s t a t u t e s which are i n p a r i 

m a t e r i a ... must be i n t e r p r e t e d as a whole i n l i g h t o f the 

g e n e r a l purpose of the s t a t u t e . " ' " ) , i t i s c l e a r t h a t the 

l e g i s l a t u r e c o u l d not have i n t e n d e d t o a l l o w a c i r c u i t c o u r t 

t o remand a matter on an ap p e a l o f a d e c l a r a t o r y r u l i n g f o r a 

h e a r i n g t o r e s o l v e f a c t u a l i s s u e s when, ADPH says, the 
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procedure f o r i s s u i n g a d e c l a r a t o r y r u l i n g does not r e q u i r e a 

f a c t - f i n d i n g h e a r i n g . A l l o w i n g the c i r c u i t c o u r t t o remand 

the matter f o r a f a c t - f i n d i n g h e a r i n g , says ADPH, w i l l c o n v e r t 

T o r b e r t ' s r e q u e s t f o r a d e c l a r a t o r y r u l i n g i n t o a c o n t e s t e d 

case w i t h o u t her h a v i n g f o l l o w e d the procedures t o i n i t i a t e a 

c o n t e s t e d case. I n s t e a d , p o s i t s ADPH, the l e g i s l a t u r e must 

have i n t e n d e d t o have the c i r c u i t c o u r t a p p l y o n l y § 41-22-

2 0 ( k ) , 1 which s e t s out the s t a n d a r d of r e v i e w of an agency 

1As we p o i n t e d out i n Alabama S t a t e P e r s o n n e l Board v.  
B r a s h e a r s , 575 So. 2d 1149, 1151 ( A l a . C i v . App. 1991), which 
i n v o l v e d the appeal of the d i s m i s s a l of a p e t i t i o n f o r a 
d e c l a r a t o r y r u l i n g , § 41-21-20(k) a l s o p e r m i t s a c i r c u i t c o u r t 
c o n s i d e r i n g an appea l from a d e c l a r a t o r y r u l i n g or c o n t e s t e d 
case t o remand the matter t o the agency f o r the t a k i n g of 
a d d i t i o n a l e v i d e n c e or f o r o t h e r p r o c e e d i n g s . In i t s 
e n t i r e t y , § 41-22-20 re a d s : 

"(k) Except where j u d i c i a l r e v i e w i s by t r i a l de 
novo, the agency o r d e r s h a l l be taken as prima f a c i e 
j u s t and r e a s o n a b l e and the c o u r t s h a l l not 
s u b s t i t u t e i t s judgment f o r t h a t of the agency as t o 
the weight of the evi d e n c e on q u e s t i o n s o f f a c t , 
e x c e p t where o t h e r w i s e a u t h o r i z e d by s t a t u t e . The 
c o u r t may a f f i r m the agency a c t i o n or remand the 
case t o the agency f o r t a k i n g a d d i t i o n a l t e s t i m o n y 
and e v i d e n c e or f o r f u r t h e r p r o c e e d i n g s . The c o u r t 
may r e v e r s e or modify the d e c i s i o n or g r a n t o t h e r 
a p p r o p r i a t e r e l i e f from the agency a c t i o n , e q u i t a b l e 
or l e g a l , i n c l u d i n g d e c l a r a t o r y r e l i e f , i f the c o u r t 
f i n d s t h a t the agency a c t i o n i s due t o be s e t a s i d e 
or m o d i f i e d under s t a n d a r d s s e t f o r t h i n ap p e a l or 
r e v i e w s t a t u t e s a p p l i c a b l e t o t h a t agency or i f 
s u b s t a n t i a l r i g h t s o f the p e t i t i o n e r have been 
p r e j u d i c e d because the agency a c t i o n i s any one or 
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a c t i o n , t o i t s r e v i e w of d e c l a r a t o r y r u l i n g s . We cannot agree 

w i t h ADPH. 

Th i s c o u r t has made c l e a r t h a t "a p e t i t i o n f o r 

d e c l a r a t o r y r u l i n g i s not c o n s i d e r e d a ' c o n t e s t e d case' under 

the [A]APA." Alabama Ass'n of Home H e a l t h A g e n c i e s v. ABC  

Home H e a l t h & Hospice of Alabama, I n c . , 601 So. 2d 1027, 1030 

( A l a . C i v . App. 1992). We agree w i t h ADPH t h a t the s e v e r a l 

s e c t i o n s o f the AAPA must be c o n s t r u e d i n p a r i m a t e r i a , but we 

cannot conclude t h a t c o n s t r u i n g § 41-22-11 and § 41-22-20 i n 

more of the f o l l o w i n g : 

"(1) In v i o l a t i o n of c o n s t i t u t i o n a l or 
s t a t u t o r y p r o v i s i o n s ; 

"(2) In excess of the s t a t u t o r y 
a u t h o r i t y of the agency; 

"(3) In v i o l a t i o n of any p e r t i n e n t 
agency r u l e ; 

"(4) Made upon u n l a w f u l p r o c e d u r e ; 

"(5) A f f e c t e d by o t h e r e r r o r o f law; 

"(6) C l e a r l y erroneous i n view of the 
r e l i a b l e , p r o b a t i v e , and s u b s t a n t i a l 
e v i d e n c e on the whole r e c o r d ; or 

"(7) Unreasonable, a r b i t r a r y , or 
c a p r i c i o u s , or c h a r a c t e r i z e d by an abuse of 
d i s c r e t i o n or a c l e a r l y unwarranted 
e x e r c i s e o f d i s c r e t i o n . " 

8 



2120941 

p a r i m a t e r i a r e s u l t s i n the c o n c l u s i o n t h a t ADPH d e s i r e s . 

That i s , the r e c o g n i t i o n of a d i s t i n c t i o n between the two 

avenues o f r e l i e f a v a i l a b l e t o a p a r t y who wishes t o c h a l l e n g e 

an agency's a c t i o n under a p a r t i c u l a r r u l e does not equate 

w i t h a d e t e r m i n a t i o n t h a t the appea l p r o c e s s f o r a d e c l a r a t o r y 

r u l i n g , which i s s p e c i f i c a l l y s e t out i n § 41-22-11 (b) as 

b e i n g the same as the p r o c e s s f o r the ap p e a l o f a c o n t e s t e d 

case under § 41-22-20, must a l s o d i f f e r . 

A l t h o u g h we u n d e r s t a n d the l o g i c a l u n d e r p i n n i n g s o f 

ADPH's argument, the c l e a r language o f § 42-22-11(b) cannot be 

trumped by an appea l t o reason. 

" I t i s t h i s C o u r t ' s r e s p o n s i b i l i t y t o g i v e 
e f f e c t t o the l e g i s l a t i v e i n t e n t whenever t h a t 
i n t e n t i s m a n i f e s t e d . S t a t e v. Union Tank Car Co., 
281 A l a . 246, 248, 201 So. 2d 402, 403 (1967). When 
i n t e r p r e t i n g a s t a t u t e , t h i s C o u r t must re a d the 
s t a t u t e as a whole because s t a t u t o r y language 
depends on c o n t e x t ; we w i l l presume t h a t the 
L e g i s l a t u r e knew the meaning of the words i t used 
when i t e n a c t e d the s t a t u t e . Ex p a r t e Jackson, 614 
So. 2d 405, 406-07 ( A l a . 1993). A d d i t i o n a l l y , when 
a term i s not d e f i n e d i n a s t a t u t e , the commonly 
a c c e p t e d d e f i n i t i o n o f the term s h o u l d be a p p l i e d . 
R e p u b l i c S t e e l Corp. v. Horn, 268 A l a . 279, 281, 105 
So. 2d 446, 447 (1958). Furthermore, we must g i v e 
the words i n a s t a t u t e t h e i r p l a i n , o r d i n a r y , and 
commonly u n d e r s t o o d meaning, and where p l a i n 
language i s used we must i n t e r p r e t i t t o mean 
e x a c t l y what i t says. Ex p a r t e Shelby County H e a l t h  
Care Auth., 850 So. 2d 332 ( A l a . 2002)." 
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Bean Dredging, L.L.C. v. Alabama Dep't of Revenue, 855 So. 2d 

513, 517 ( A l a . 2003). 

S e c t i o n 41-22-11(b) s t a t e s t h a t a d e c l a r a t o r y r u l i n g i s 

to be rev i e w e d " i n the manner p r o v i d e d i n S e c t i o n 41-22-20 f o r 

the r e v i e w o f d e c i s i o n s i n c o n t e s t e d c a s e s . " S e c t i o n 41-22-

20(e) p e r m i t s a c i r c u i t c o u r t r e v i e w i n g the ap p e a l o f a 

c o n t e s t e d case or d e c l a r a t o r y r u l i n g t o remand the matter t o 

the agency i f i t determines t h a t r e s o l u t i o n of f a c t u a l 

q u e s t i o n s i s r e q u i r e d t o judge the v a l i d i t y of an agency 

a c t i o n . Thus, based on the p l a i n language used i n the 

r e l e v a n t s t a t u t e s , the c i r c u i t c o u r t ' s remand o r d e r was i n 

compliance w i t h § 41-22-20. 

ADPH f u r t h e r argues t h a t T o r b e r t f a i l e d t o r a i s e her 

f a c t u a l d i s p u t e b e f o r e ADPH i n her p e t i t i o n f o r a d e c l a r a t o r y 

r u l i n g . Thus, ADPH contends, T o r b e r t was not p e r m i t t e d t o 

r a i s e the e x i s t e n c e o f a f a c t u a l i s s u e b e f o r e the c i r c u i t 

c o u r t . Based on t h i s premise, ADPH argues t h a t the c i r c u i t 

c o u r t was c o n f i n e d by § 41-22-20(j) t o c o n s i d e r i n g o n l y the 

a d m i n i s t r a t i v e r e c o r d i n d e c i d i n g T o r b e r t ' s a p p e a l . A l t h o u g h 

§ 41-22-20(j) does s t a t e t h a t a c i r c u i t c o u r t ' s r e v i e w of an 

app e a l from a c o n t e s t e d case or a d e c l a r a t o r y r u l i n g i s 
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" c o n f i n e d t o the r e c o r d , " t h a t phrase i s l i m i t e d by the caveat 

"except as h e r e i n p r o v i d e d . " 2 In l i g h t of the power of the 

c i r c u i t c o u r t t o remand the matter t o ADPH under § 41-22-

2 0 ( e ) , which we have determined was p r o p e r l y e x e r c i s e d i n 

T o r b e r t ' s a p p e a l from the d e c l a r a t o r y r u l i n g , we cannot agree 

t h a t the c i r c u i t c o u r t was l i m i t e d t o c o n s i d e r i n g o n l y the 

a d m i n i s t r a t i v e r e c o r d . 

Based on the language of § 41-22-11(b), T o r b e r t ' s a p p e a l 

was governed by § 41-22-20. The c i r c u i t c o u r t ' s remand of 

t h i s matter was p e r m i t t e d under § 41-22-20(e). ADPH has not 

e s t a b l i s h e d a c l e a r , l e g a l r i g h t t o the r e l i e f i t seeks. 

A c c o r d i n g l y , we deny ADPH's p e t i t i o n f o r the w r i t of mandamus. 

PETITION DENIED. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 

2 S e c t i o n 41-22-20(j) b e g i n s : "The re v i e w s h a l l be 
conducted by the c o u r t w i t h o u t a j u r y and, ex c e p t as h e r e i n 
p r o v i d e d , s h a l l i n the r e v i e w of c o n t e s t e d cases be c o n f i n e d 
t o the r e c o r d " 
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