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The a p p e l l a n t , Joe Nathan James, J r . , an inmate on death 

row a t Holman C o r r e c t i o n a l F a c i l i t y , a p p eals the d e n i a l of h i s 

1Judge K e l l u m was not a member o f the C o u r t o f C r i m i n a l 
A ppeals when the o r i g i n a l o p i n i o n i n t h i s case was i s s u e d . 
T h i s case was a s s i g n e d t o Judge K e l l u m on January 20, 2009. 
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p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d p u r s u a n t t o R u l e 32, 

A l a . R. Crim. P. 

I n May 2002, James f i l e d a Rule 32, A l a . R. Crim. P., 

p e t i t i o n a t t a c k i n g h i s c o n v i c t i o n and h i s sentence of death. 

The c i r c u i t c o u r t d e n i e d r e l i e f . We a f f i r m e d the c i r c u i t 

c o u r t ' s r u l i n g . See James v. S t a t e , [Ms. CR-04-0395, A p r i l 

28, 2006] So. 3d ( A l a . Crim. App. 2006). James then 

p e t i t i o n e d the Alabama Supreme Court f o r a w r i t of c e r t i o r a r i . 

The Supreme Court g r a n t e d c e r t i o r a r i r e v i e w t o c o n s i d e r 

whether t h i s C ourt e r r e d i n sua sponte a p p l y i n g the p r o c e d u r a l 

b a r s s e t out i n Rule 32, A l a . R. Crim. P., and whether we 

e r r e d i n r e f u s i n g t o r e v i e w the c i r c u i t c o u r t ' s d e n i a l of 

James's motion t o pro c e e d i n forma p a u p e r i s . The Alabama 

Supreme Court r e v e r s e d t h i s C o u r t ' s judgment based on i t s 

e a r l i e r d e c i s i o n i n Ex p a r t e Clemons, [Ms. 1041915, May 4, 

2007] ___ So. 3d ___ ( A l a . 2007), d e c i d e d a f t e r our e a r l i e r 

a f f i r m a n c e , and remanded the case f o r t h i s C ourt t o c o n s i d e r 

the m e r i t s of James's i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s 

and the i n forma p a u p e r i s c l a i m . See Ex p a r t e James, [Ms. 

1051693, November 6, 2009] ___ So. 3d ___ ( A l a . 2009). 

P u r s u a n t t o the Supreme C o u r t ' s i n s t r u c t i o n s , we c o n s i d e r e d 
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those i s s u e s and found no r e v e r s i b l e e r r o r . See James v. 

S t a t e , [Ms. CR-04-0395, March 26, 2010] So. 3d ( A l a . 

Crim. App. 2010). T h i s case i s now b e f o r e t h i s Court on 

James's a p p l i c a t i o n f o r r e h e a r i n g . 

James argues i n h i s b r i e f on r e h e a r i n g t h a t t h i s C ourt 

s h o u l d r e v e r s e the c i r c u i t c o u r t ' s o r d e r denying h i s Rule 32 

p e t i t i o n because, he a s s e r t s , the c i r c u i t c o u r t e r r e d i n 

a d o p t i n g the proposed o r d e r d r a f t e d by the S t a t e denying 

r e l i e f on James's Rule 32 p e t i t i o n . On r e h e a r i n g , James 

r e l i e s on Alabama Supreme C o u r t ' s r e c e n t o p i n i o n i n Ex p a r t e 

Ingram, [Ms. 1060413, March 19, 2010] So. 3d ( A l a . 

2010), and the U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n i n 

J e f f e r s o n v. Upton, (No. 09-8852, May 24, 2010) U.S. 

(2010). 

I n i t i a l l y , we note t h a t t h i s i s s u e was s p e c i f i c a l l y 

a d d r e s s e d by t h i s C ourt i n our o r i g i n a l o p i n i o n i n 2006, 

a f f i r m i n g James's c o n v i c t i o n , and we found no e r r o r . See 

James, So. 3d a t . On c e r t i o r a r i r e v i e w the Alabama 

Supreme Court d i d not modify our h o l d i n g i n r e g a r d t o t h i s 

i s s u e . The Supreme Court merely d i r e c t e d t h i s C ourt t o 

c o n s i d e r two c l a i m s -- the i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l 
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c l a i m and the i n forma p a u p e r i s c l a i m . I f we c o n s i d e r e d t h i s 

i s s u e we would be a c t i n g beyond the scope of the Supreme 

C o u r t ' s i n s t r u c t i o n s i n i t s o p i n i o n remanding t h i s case t o 

t h i s C o u r t . "On remand, the i s s u e s d e c i d e d by a [ r e v i e w i n g 

c o u r t ] become the law of the case, and the [lower c o u r t ' s ] 

duty i s t o comply w i t h the d i r e c t i o n s g i v e n by the r e v i e w i n g 

c o u r t . " E l l i s v. S t a t e , 705 So. 2d 843, 847 ( A l a . Crim. App. 

1996). 

Moreover, a f t e r r e v i e w i n g the cases c i t e d by James we 

conclude t h a t t h e y are f a c t u a l l y d i s t i n g u i s h a b l e from and thus 

i n a p p l i c a b l e t o the p r e s e n t case. 

F i r s t , the p o r t i o n s of the c i r c u i t c o u r t ' s o r d e r the 

Alabama Supreme Court found o b j e c t i o n a b l e i n Ingram were 

r e f e r e n c e s t h a t the judge i n the Rule 32 p r o c e e d i n g s had 

p e r s o n a l l y p r e s i d e d over Ingram's t r i a l . In Ingram, the judge 

who p r e s i d e d over the t r i a l was not the same judge who 

p r e s i d e d over the Rule 32 p r o c e e d i n g s . The Supreme Court 

s t a t e d : 

" [ A ] p p e l l a t e c o u r t s must be c a r e f u l t o e v a l u a t e a 
c l a i m t h a t a p r e p a r e d o r d e r d r a f t e d by the 
p r e v a i l i n g p a r t y and adopted by the t r i a l c o u r t 
v e r b a t i m does not r e f l e c t the independent and 
i m p a r t i a l f i n d i n g s and c o n c l u s i o n s of the t r i a l 
c o u r t . In B e l l v. S t a t e , 593 So. 2d 123 ( A l a . Crim. 
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App. 1991) -- the case the Court of C r i m i n a l Appeals 
quoted i n Ingram I I f o r the ' c l e a r l y e r r o n e o u s ' 
s t a n d a r d of r e v i e w -- the Court of C r i m i n a l Appeals 
observed: 

"'The t r i a l c o u r t d i d adopt v e r b a t i m the 
proposed o r d e r t e n d e r e d by the s t a t e ; 
however, from our r e v i e w of the r e c o r d , we 
are c o n v i n c e d t h a t the f i n d i n g s and 
c o n c l u s i o n s are those of the t r i a l c o u r t . 
The r e c o r d r e f l e c t s t h a t the t r i a l c o u r t 
was t h o r o u g h l y f a m i l i a r w i t h the case and 
gave the a p p e l l a n t c o n s i d e r a b l e leeway i n 
p r e s e n t i n g e v i d e n c e t o s u p p o r t h i s c l a i m s . ' 

" B e l l , 593 So. 2d a t 126 (emphasis added). The 
u n d i s p u t e d f a c t s i n the p r e s e n t case o b v i o u s l y 
p r e v e n t a s i m i l a r c o n c l u s i o n here. 

"We are f o r c e d by the n a t u r e of the e r r o r s 
p r e s e n t i n the June 8 o r d e r t o r e v e r s e the judgment 
of the Court of C r i m i n a l A p p e a l s . In the s i m p l e s t 
terms, the p a t e n t l y erroneous n a t u r e of the 
statements r e g a r d i n g the t r i a l judge's ' p e r s o n a l 
knowledge' and o b s e r v a t i o n s of Ingram's 
c a p i t a l - m u r d e r t r i a l undermines any c o n f i d e n c e t h a t 
the t r i a l judge's f i n d i n g s of f a c t and c o n c l u s i o n s 
of law are the p r o d u c t of the t r i a l judge's 
independent judgment and t h a t the June 8 o r d e r 
r e f l e c t s the f i n d i n g s and c o n c l u s i o n s of t h a t 
c o u r t . " 

Ingram, So. 3d a t . 

The main concerns the Supreme Court found o b j e c t i o n a b l e 

i n Ingram are not p r e s e n t i n t h i s case; here, the same judge 

p r e s i d e d over b o t h James's t r i a l and the Rule 32 p r o c e e d i n g s . 

A l s o , as we n o t e d i n our p r e v i o u s o p i n i o n i n t h i s case, the 
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c i r c u i t c o u r t a l l o w e d b o t h " p a r t i e s t o submit p r o p o s e d 

o r d e r s . " James, So. 3d a t . 

In J e f f e r s o n v. Upton, the U n i t e d S t a t e s Supreme C o u r t 

remanded J e f f e r s o n ' s habeas corpus p r o c e e d i n g s t o the lower 

c o u r t f o r t h a t c o u r t t o determine whether the s t a t e c o u r t ' s 

f a c t u a l f i n d i n g s w a r r a n t e d a presumption of c o r r e c t n e s s . The 

Supreme Court i n g r a n t i n g r e l i e f s t a t e d : 

"Although we have s t a t e d t h a t a c o u r t ' s 
' v e r b a t i m a d o p t i o n of f i n d i n g s of f a c t p r e p a r e d by 
p r e v a i l i n g p a r t i e s ' s h o u l d be t r e a t e d as f i n d i n g s of 
the c o u r t , we have a l s o c r i t i c i z e d t h a t p r a c t i c e . 
Anderson [v. Bessemer C i t y , 470 U.S. [564] a t 572, 
105 S.Ct. 1504 [ ( 1 9 8 5 ) ] . And we have not c o n s i d e r e d 
the l a w f u l n e s s o f , nor the a p p l i c a t i o n of the habeas 
s t a t u t e t o , the use of such a p r a c t i c e where (1) a 
judge s o l i c i t s the proposed f i n d i n g s ex p a r t e , (2) 
does not p r o v i d e the opposing p a r t y an o p p o r t u n i t y 
t o c r i t i c i z e the f i n d i n g s or t o submit h i s own, or 
(3) adopts f i n d i n g s t h a t c o n t a i n i n t e r n a l e v i d e n c e 
s u g g e s t i n g t h a t the judge may not have re a d them. 
Cf. i d . , a t 568, 105 S.Ct. 1504; Ga.Code of J u d i c i a l 
Conduct, Canon 3(A)(4) (1993) ( p r o h i b i t i n g ex p a r t e 
j u d i c i a l c ommunications)." 

U.S. a t . 

None of these c i r c u m s t a n c e s are p r e s e n t i n James's case. 

The c i r c u i t c o u r t d i d not s o l i c i t proposed f i n d i n g s ex p a r t e ; 

i n d e e d , b o t h p a r t i e s were g i v e n the o p p o r t u n i t y t o submit 

proposed o r d e r s . N o t h i n g i n t h i s case suggests t h a t the t r i a l 

c o u r t d i d not r e a d the proposed o r d e r b e f o r e s i g n i n g i t . 
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A c c o r d i n g l y , James's a p p l i c a t i o n f o r r e h e a r i n g i s due t o 

be o v e r r u l e d . 

APPLICATION OVERRULED. 

Wise, P.J., and Welch, Windom, and Main, J J . , concur. 
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