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WISE, P r e s i d i n g J u d g e . 

The a p p e l l a n t , D a v i d Dwayne R i l e y , J r . , was c o n v i c t e d o f 

c a p i t a l m urder f o r t h e k i l l i n g o f S c o t t M i c h a e l K i r t l e y . The 

mur d e r was made c a p i t a l b e c a u s e he c o m m i t t e d i t d u r i n g t h e 

c o u r s e o f a f i r s t - d e g r e e r o b b e r y o r an a t t e m p t t h e r e o f , a 
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v i o l a t i o n o f § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1 975. The j u r y 

u n a n i m o u s l y recommended t h a t R i l e y be s e n t e n c e d t o d e a t h . The 

t r i a l c o u r t f o l l o w e d t h e j u r y ' s r e c o m m e n d a t i o n and s e n t e n c e d 

h i m t o d e a t h . R i l e y f i l e d a m o t i o n f o r a new t r i a l , w h i c h t h e 

t r i a l c o u r t s u m m a r i l y d e n i e d . T h i s a p p e a l f o l l o w e d . 

B e c a u s e t h i s i s a c a s e i n w h i c h t h e d e a t h p e n a l t y has 

b e e n i m p o s e d , we have r e v i e w e d i t f o r p l a i n e r r o r . See R u l e 

45A, A l a . R. App. P. A l t h o u g h t h e l a c k o f an o b j e c t i o n a t 

t r i a l w i l l n o t b a r o u r r e v i e w o f an i s s u e i n a c a s e i n v o l v i n g 

t h e d e a t h p e n a l t y , i t w i l l w e i g h a g a i n s t any c l a i m o f 

p r e j u d i c e R i l e y may r a i s e . See Ex p a r t e Kennedy, 472 So. 2d 

1106 ( A l a . 1 9 8 5 ) . R u l e 45A, A l a . R. App. P., p r o v i d e s : 

" I n a l l c a s e s i n w h i c h t h e d e a t h p e n a l t y has 
been i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t i c e any p l a i n e r r o r o r d e f e c t i n t h e p r o c e e d i n g s 
u n d e r r e v i e w ... whenever s u c h e r r o r has o r p r o b a b l y 
has a d v e r s e l y a f f e c t e d t h e s u b s t a n t i a l r i g h t o f t h e 
a p p e l l a n t . " 

" [ T h i s ] p l a i n - e r r o r e x c e p t i o n t o t h e c o n t e m p o r a n e o u s - o b j e c t i o n 

r u l e i s t o be ' u s e d s p a r i n g l y , s o l e l y i n t h o s e c i r c u m s t a n c e s 

i n w h i c h a m i s c a r r i a g e o f j u s t i c e w o u l d o t h e r w i s e r e s u l t . ' " 

U n i t e d S t a t e s v. Young, 470 U.S. 1, 15, 105 S. C t . 1038, 1046, 

84 L. Ed. 2d 1 (1985) ( q u o t i n g U n i t e d S t a t e s v. F r a d y , 456 
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U.S. 152, 163 n.14, 102 S. C t . 1584, 1592 n.14, 71 L. Ed. 2d 

816 n.14 ( 1 9 8 2 ) ) . 

The f o l l o w i n g summary o f t h e r e l e v a n t f a c t s , as p r e p a r e d 

b y t h e t r i a l c o u r t , may be h e l p f u l t o an u n d e r s t a n d i n g o f t h i s 

c a s e : 

"Thomas Newbern, t h e S t a t e ' s f i r s t w i t n e s s , 
t e s t i f i e d he went t o t h e Dandy's P a c k a g e S t o r e 
Number Two l o c a t e d on H i g h w a y 72 i n L a u d e r d a l e 
C o u n t y , A l a b a m a a t a p p r o x i m a t e l y 7:30 p.m. on 
J a n u a r y 10, 2005. A n o t h e r c u s t o m e r was w a i t i n g t o 
be s e r v e d b u t t h e r e was no c l e r k t o a c c e p t payment. 
Mr. Newbern went t o t h e b a c k o f t h e s t o r e t o f i n d 
t h e c l e r k and d i s c o v e r e d t h e body o f S c o t t M i c h a e l 
K i r t l e y w i t h o b v i o u s m a j o r t r a u m a t o h i s h e a d . Mr. 
Newbern f o u n d a c o r d l e s s phone b e h i n d t h e c o u n t e r 
and c a l l e d t h e 911 o p e r a t o r . 

" L i s a E t i e n n e , t h e k e e p e r o f t h e r e c o r d s f o r t h e 
911 s y s t e m , t e s t i f i e d t h a t Mr. Newbern's c a l l was 
r e c e i v e d a t 7:49 p.m. 

" S u z a n n a T a y l o r , an i n v e s t i g a t o r f o r t h e C i t y o f 
F l o r e n c e P o l i c e D e p a r t m e n t , t e s t i f i e d t h a t she 
r e s p o n d e d t o t h e s c e n e and i d e n t i f i e d f o r t h e j u r y 
a c r i m e s c e n e v i d e o and numerous p i c t u r e s w h i c h were 
t a k e n b y l a w e n f o r c e m e n t p e r s o n n e l . T h e r e were a 
t o t a l o f t h r e e cameras a t t a c h e d t o r e c o r d i n g d e v i c e s 
i n t h e p a c k a g e s t o r e a t t h e t i m e o f t h e m u r d e r . The 
t a p e s f r o m two o f t h e r e c o r d e r s h a d been removed b u t 
t h e t h i r d camera and r e c o r d e r was o p e r a t i n g when l a w 
e n f o r c e m e n t a r r i v e d . 

" J a c k i e B e a v e r , t h e owner o f Dandy's P a c k a g e 
S t o r e s Number One and Two, t e s t i f i e d t h a t she h a d 
o p e r a t e d t h e p a c k a g e s t o r e s f o r a b o u t t w e n t y - t w o 
y e a r s and t h a t S c o t t M i c h a e l K i r t l e y was e m p l o y e d as 
a c l e r k . He h a d been w o r k i n g a t t h e s t o r e f o r 
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a p p r o x i m a t e l y two y e a r s . On t h e day i n q u e s t i o n Mr. 
K i r t l e y began h i s s h i f t a t 4:00 p.m. and was 
s c h e d u l e d t o work u n t i l c l o s i n g a t 11:00 p.m. She 
went t o t h e s t o r e when she h e a r d t h a t s o m e t h i n g h a d 
h a p p e n e d and i d e n t i f i e d t h e body o f Mr. K i r t l e y . 
She t e s t i f i e d t h a t t h e s t o r e h a d t h r e e f u n c t i o n i n g 
cameras r e c o r d i n g t h e e v e n t s i n t h e s t o r e 24 h o u r s 
e a c h day. The one camera t h a t was s t i l l o p e r a t i n g 
a t t h e s t o r e when o f f i c e r s a r r i v e d h a d o n l y been 
f u n c t i o n i n g s i n c e t h e F r i d a y b e f o r e t h i s m urder on 
Monday. A f t e r c h e c k i n g t h e r e g i s t e r and t h e 
i n v e n t o r y she d e t e r m i n e d t h a t $459.17 h a d been 
s t o l e n a l o n g w i t h two b o t t l e s o f l i q u o r a n d some 
Ne w p o r t b r a n d c i g a r e t t e s . 

" O f f i c e r B e n n i e J o h n s o n , o f t h e F l o r e n c e P o l i c e 
D e p a r t m e n t , was on d u t y a n d r e s p o n d e d t o t h e s c e n e . 
When he a r r i v e d o t h e r o f f i c e r s were r e v i e w i n g t h e 
t a p e r e c o r d i n g o f t h e r o b b e r y made b y t h e one camera 
s y s t e m t h a t s t i l l h a d a t a p e i n i t when t h e y 
a r r i v e d . The d e c i s i o n was made t o make c o p i e s o f 
th e t a p e and d i s t r i b u t e them t o t h e l o c a l m e d i a and 
t o a s k f o r t h e p u b l i c t o h e l p i d e n t i f y t h e r o b b e r 
shown i n t h e v i d e o . O f f i c e r J o h n s o n t o o k t h e t a p e 
t o t h e l o c a l n e w s p a p e r o f f i c e t o have i t d u p l i c a t e d . 
L a t e r , a f t e r r e c e i v i n g i n f o r m a t i o n f r o m t h e p u b l i c , 
he went t o t h e home o f Mr. Dewon J o n e s a n d c o l l e c t e d 
a p i s t o l f r o m Mr. J o n e s ' c l o s e t a n d two m a g a z i n e s 
f o r t h e gun f r o m a d r a w e r . 

" R e g i n a l d Owens, who l i v e s i n t h e v i c i n i t y o f 
t h e p a c k a g e s t o r e , t e s t i f i e d t h a t he saw t h e 
d e f e n d a n t on t h e day i n q u e s t i o n b e t w e e n f i f t e e n 
m i n u t e s u n t i l e i g h t o ' c l o c k and e i g h t o ' c l o c k . They 
sp o k e f o r a few m i n u t e s a n d t h e d e f e n d a n t w a l k e d 
away. The d e f e n d a n t was p o l i t e a nd c a l m . L a t e r Mr. 
Owens gave p o l i c e p e r m i s s i o n t o s e a r c h a t r e e house 
i n h i s b a c k y a r d . 

" O f f i c e r E r i c P o l l a r d c o l l e c t e d e v i d e n c e f r o m 
Mr. Owens' t r e e h o u s e . O f f i c e r P o l l a r d f o u n d two 
v i d e o t a p e s f r o m t h e p a c k a g e s t o r e , two b o t t l e s o f 
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l i q u o r and one b u l l e t . O f f i c e r s h a d r e s p o n d e d t o 
t h e Owens' house b e c a u s e o f i n f o r m a t i o n g i v e n t o 
them by Mr. Owens' s o n . The v i d e o s were t h e t a p e s 
f r o m t h e p a c k a g e s t o r e and when p l a y e d c l e a r l y 
showed t h i s d e f e n d a n t a p p r o a c h t h e c o u n t e r and p u l l 
a gun on Mr. K i r t l e y . Mr. K i r t l e y f u l l y c o o p e r a t e d 
w i t h Mr. R i l e y b y p u t t i n g a l l money f r o m t h e 
r e g i s t e r i n a p a p e r b a g a l o n g w i t h two b o t t l e s o f 
l i q u o r and N e w p o r t c i g a r e t t e s . D u r i n g t h e r o b b e r y 
a c u s t o m e r a r r i v e d . Mr. R i l e y b a c k e d away, 
i n s t r u c t e d Mr. K i r t l e y t o 'make t h e s a l e ' t o t h a t 
c u s t o m e r and h i d t h e gun. W h i l e Mr. K i r t l e y was 
w a i t i n g on t h a t c u s t o m e r Mr. R i l e y c a l m l y c o u n t e d 
t h e money. A f t e r t h e c u s t o m e r d e p a r t e d , t h e 
d e f e n d a n t o r d e r e d Mr. K i r t l e y t o go t o t h e b a c k o f 
t h e s t o r e , b e y o n d t h e r a n g e o f t h e v i d e o c a m e r a s . 
The a u d i o p o r t i o n o f t h e t a p e r e c o r d s a g u n s h o t , a 
s c r e a m , a p a u s e , a s e c o n d g u n s h o t , a p a u s e and a 
t h i r d g u n s h o t . Mr. R i l e y i s t h e n s e e n c o l l e c t i n g 
t h e p a p e r b a g c o n t a i n i n g t h e money, l i q u o r and 
c i g a r e t t e s a n d t a k i n g t h e t a p e s f r o m two o f t h e 
t h r e e v i d e o r e c o r d e r s . The v i d e o s a l s o show t h a t 
t h e d e f e n d a n t h a d been i n t h e s t o r e e a r l i e r i n t h e 
e v e n i n g t o p u r c h a s e two s o f t d r i n k s and show t h e 
d e f e n d a n t l o o k i n g i n t h e d i r e c t i o n o f t h e two s t o r e 
cameras whose t a p e s were t a k e n a f t e r t h e m u r d e r . 

" O f f i c e r Chuck H e a r n and two o t h e r F l o r e n c e 
P o l i c e o f f i c e r s went t o t h e d e f e n d a n t ' s h ouse i n an 
unmarked p a t r o l c a r . D e f e n d a n t r a n t o w a r d t h e c a r 
and t h e o f f i c e r s a r r e s t e d h i m . Mr. R i l e y t o l d them 
he m i s t o o k t h e i r c a r f o r t h a t o f a f r i e n d c o m i n g t o 
p i c k h i m up. 

" D o c t o r Adam C r a i g , m e d i c a l e x a m i n e r , t e s t i f i e d 
t h a t upon e x a m i n i n g t h e b o dy o f Mr. K i r t l e y he 
d e t e r m i n e d t h a t he h a d been s h o t t h r e e t i m e s i n t h e 
h e a d . One s h o t was t o t h e r i g h t s i d e o f Mr. 
K i r t l e y ' s h e a d and was a c o n t a c t wound. Two s h o t s 
were t o t h e l e f t s i d e o f t h e h e a d and were f i r e d 
f r o m c l o s e r a n g e . Any one o f t h e s h o t s w o u l d have 
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been f a t a l b u t D r . C r a i g c o u l d n o t t e l l w h i c h s h o t 
was f i r s t . 

"Amanda D a v e n p o r t , age s e v e n t e e n , t e s t i f i e d t h a t 
t h e d e f e n d a n t a n d Mr. Dewon J o n e s came t o h e r house 
on t h e day i n q u e s t i o n a r o u n d 5:15 p.m. and s t a y e d 
f o r a p p r o x i m a t e l y t h i r t y m i n u t e s . Mr. J o n e s was i n 
p o s s e s s i o n o f a p i s t o l . Mr. R i l e y d i d n o t a p p e a r t o 
be u n d e r t h e i n f l u e n c e o f any i n t o x i c a n t . 

"Doug S a n d e r f e r J r . , a f r i e n d o f t h e d e f e n d a n t , 
t e s t i f i e d t h a t he saw Mr. R i l e y a n d Mr. J o n e s 
b e t w e e n 4:30 p.m. and 5:00 p.m. on J a n u a r y 1 0 t h . 
Mr. R i l e y t o l d Mr. S a n d e r f e r t h a t he n e e d e d money t o 
p a y h i s c h i l d s u p p o r t . Mr. R i l e y d i d n o t a p p e a r t o 
be u n d e r t h e i n f l u e n c e o f any i n t o x i c a n t a t t h a t 
t i m e b u t he a c k n o w l e d g e d t h a t t h e d e f e n d a n t i s a 
f r e q u e n t u s e r o f i l l e g a l s u b s t a n c e s . A f t e r he h e a r d 
a b o u t t h e s h o o t i n g a t t h e p a c k a g e s t o r e , Mr. 
S a n d e r f e r c a l l e d t h e d e f e n d a n t . The d e f e n d a n t t o l d 
Mr. S a n d e r f e r t h a t he h a d c o m m i t t e d t h e r o b b e r y , 
t h a t a c u s t o m e r h a d i n t e r r u p t e d t h e r o b b e r y , t h a t he 
t o o k t h e c l e r k t o t h e b a c k o f t h e s t o r e and t h a t he 
h a d s h o t h i m . Mr. R i l e y a s k e d Mr. S a n d e r f e r t o come 
t o h i s house and p i c k h i m up. A f t e r t h e phone 
c o n v e r s a t i o n , Mr. S a n d e r f e r d e c i d e d n o t t o go t o Mr. 
R i l e y ' s h o u s e . 

"The d e f e n d a n t t e s t i f i e d i n h i s own b e h a l f . 
O u t s i d e t h e p r e s e n c e o f t h e j u r y he a c k n o w l e d g e d t o 
t h e C o u r t t h a t he u n d e r s t o o d t h a t he h a d a r i g h t t o 
t e s t i f y i f he w i s h e d a n d a r i g h t n o t t o t e s t i f y i f 
he w i s h e d n o t t o . He f u r t h e r a c k n o w l e d g e d t h a t h i s 
a t t o r n e y s h a d a d v i s e d h i m n o t t o t e s t i f y b u t t h a t he 
w i s h e d t o t e s t i f y anyway. Mr. R i l e y t o l d t h e j u r y 
t h a t he c o m m i t t e d t h e r o b b e r y t o g e t money t o p a y a 
d r u g d e b t t o Mr. J o n e s b u t t h a t he h a d no i n t e n t i o n 
o f k i l l i n g t h e c l e r k . He d i r e c t e d Mr. K i r t l e y t o 
t h e b a c k o f t h e s t o r e t o l o c k h i m i n t h e b a c k room 
b u t when Mr. K i r t l e y t u r n e d a r o u n d q u i c k l y Mr. R i l e y 
f e a r e d Mr. K i r t l e y was g o i n g t o h i t him. I n 
r e s p o n s e t o Mr. K i r t l e y ' s a c t i o n s Mr. R i l e y s a i d he 
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s t r u c k Mr. K i r t l e y w i t h t h e gun and i t f i r e d . Mr. 
R i l e y s a i d h i s e a r s b e g a n t o r i n g and he remembers 
n o t h i n g t h e r e a f t e r . Mr. R i l e y c l a i m e d t o be u n d e r 
t h e i n f l u e n c e o f c o c a i n e t h a t he i n g e s t e d s h o r t l y 
b e f o r e t h e m u r d e r . " 

(C.R. 221-26.) 

The f o l l o w i n g e v i d e n c e may a l s o be h e l p f u l t o an 

u n d e r s t a n d i n g o f t h i s c a s e : 

I n a d d i t i o n t o t h e t e s t i m o n y s e t f o r t h a b o v e , S a n d e r f e r 

a l s o t e s t i f i e d t h a t , when he saw R i l e y and J o n e s on t h e 

a f t e r n o o n o f J a n u a r y 10, 2005, R i l e y s t a r t e d t o t a l k t o h i m 

and t o t e l l h i m s o m e t h i n g , b u t J o n e s t o l d h i m t o be q u i e t . 

When he t a l k e d t o R i l e y l a t e r t h a t n i g h t , R i l e y t o l d h i m t h a t 

he s h o t t h e v i c t i m o n c e , t h a t t h e v i c t i m was s c r e a m i n g , t h a t 

he s h o t t h e v i c t i m a s e c o n d and a t h i r d t i m e , and t h a t i t was 

done. He f u r t h e r t e s t i f i e d t h a t R i l e y s a i d he d i d n o t know 

why he s h o t t h e v i c t i m . 

A d d i t i o n a l l y , S a n d e r f e r t e s t i f i e d t h a t , a t one t i m e , he 

h a d owned t h e gun t h a t was r e c o v e r e d f r o m J o n e s . He e x p l a i n e d 

t h a t t h e gun h a d a d e f e c t and t h a t he h a d t o work w i t h t h e gun 

e a c h t i m e he p u t a c a r t r i d g e i n t h e chamber. F i n a l l y , he 

s t a t e d t h a t , a p p r o x i m a t e l y two weeks b e f o r e t h e m u r d e r , R i l e y 

h a d h e l p e d h i m s e l l t h e gun t o J o n e s . 
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The S t a t e a l s o i n t r o d u c e d r e c o r d i n g s o f s e v e r a l t e l e p h o n e 

c a l l s R i l e y made w h i l e he was i n j a i l a f t e r t h e o f f e n s e . 

D u r i n g one c o n v e r s a t i o n , R i l e y t o l d a f r i e n d t h a t someone 

w a n t e d t h e money he h a d b o r r o w e d f r o m h i m and t h a t he d i d n o t 

have a c h o i c e . A l s o , on J a n u a r y 13, 2005, d u r i n g a 

c o n v e r s a t i o n w i t h h i s s t e p m o t h e r , R i l e y made t h e s t a t e m e n t 

t h a t one t a p e i s what s c r e w e d e v e r y t h i n g up f o r h i m . F i n a l l y , 

d u r i n g a c o n v e r s a t i o n on J a n u a r y 19, 2005, R i l e y t o l d h i s 

b r o t h e r t o t e l l S a n d e r f e r t h a t he i s n o t t h e one who i s 

s n i t c h i n g , t h a t J o n e s i s , a n d t h a t he i s t r y i n g t o g e t i n 

t o u c h w i t h h i m so t h e y have t h e same s t o r y and d o n ' t g e t " f - - -

-- up t o g e t h e r " ; t o t e l l S a n d e r f e r t h a t he needs t o know i f 

S a n d e r f e r i s a punk o r t h e y a r e b o t h g o i n g t o g e t " f up" 

b e c a u s e he d o e s n ' t know what has been s a i d ; and t o t e l l 

S a n d e r f e r t h a t he c a n p l a y dumb a l l day, b u t w i l l have t o s a y 

s o m e t h i n g e v e n t u a l l y . He a l s o t o l d h i s b r o t h e r t o t e l l Amanda 

D a v e n p o r t t o s t o p r u n n i n g h e r mouth and t h a t , i f she does n o t 

s a y what was r e a l l y s a i d , she c o u l d t e l l them t h a t J o n e s was 

t h e one t a l k i n g " t h e s - - - " and t h a t he was t e l l i n g h i m t h a t he 

d i d n o t r e a l l y want t o do i t . 

8 



CR-06-1038 

R i l e y t e s t i f i e d on h i s own b e h a l f r e g a r d i n g t h e e v e n t s 

t h a t o c c u r r e d on J a n u a r y 10, 2005. He t e s t i f i e d t h a t h i s 

m o t h e r h a d t a k e n h i m t o a c o u p l e o f j o b i n t e r v i e w s t h a t d a y 

and t h a t , d u r i n g t h a t t i m e , J o n e s h a d t e l e p h o n e d h im. R i l e y 

e x p l a i n e d t h a t he owed J o n e s some money and t h a t he knew J o n e s 

w a n t e d i t . He s p o k e t o J o n e s b r i e f l y a nd t o l d h i m he w o u l d 

c a l l h i m b a c k . 

R i l e y t e s t i f i e d t h a t he t e l e p h o n e d J o n e s t h a t a f t e r n o o n 

and t o l d J o n e s t h e y c o u l d g e t t o g e t h e r t o t a l k . A f t e r w a r d , 

t h e y w a l k e d a r o u n d t h e n e i g h b o r h o o d , s t o p p e d a t Amanda 

D a v e n p o r t ' s h o u s e , and s t o p p e d a t J o n e s ' s f r i e n d ' s h o u s e . 

R i l e y a d m i t t e d t h a t he h a d u s e d d r u g s on a r e g u l a r b a s i s . He 

t e s t i f i e d t h a t J o n e s h a d been g i v i n g h i m d r u g s and t h a t he h a d 

$20 o r $30 and o f f e r e d t o g i v e i t t o J o n e s t o w a r d what he owed 

him , b u t t h a t J o n e s w a n t e d more. He s t a t e d t h a t J o n e s k e p t 

t a l k i n g a b o u t r o b b i n g a s t o r e and t h a t he t r i e d t o make 

e x c u s e s , b u t t h a t "one t h i n g [ l e d ] t o a n o t h e r and [ h e ] h a d no 

o t h e r c h o i c e b u t t o go i n t o t h i s s t o r e . " (R. 701.) W i t h 

r e g a r d t o t h e r o b b e r y a t Dandy's, R i l e y s t a t e d : 

" I t was a l a s t m i n u t e c a l l b u t i t was p u s h e d on t o 
me t o g e t some money t h a t I owed s o , y e s , i t was 
k i n d o f p l a n n e d . " 
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(R. 696.) He a l s o s t a t e d t h a t he was s t r u n g o u t a t t h e t i m e 

o f t h e i n c i d e n t and t h a t , i n f a c t , he "had j u s t t o o k a h i t 

b e f o r e w a l k i n g i n t h a t d o o r . " (R. 698.) 

R i l e y t e s t i f i e d t h a t he went i n t o t h e s t o r e and was u n d e r 

t h e i n f l u e n c e o f d r u g s and was n e r v o u s . He a l s o t e s t i f i e d 

t h a t J o n e s was s u p p o s e d t o w a i t o u t s i d e and t e l e p h o n e h i s 

c e l l u l a r t e l e p h o n e i f anyone d r o v e up. However, J o n e s d i d n o t 

do t h a t , a n d a n o t h e r c u s t o m e r came i n t o t h e s t o r e d u r i n g t h e 

r o b b e r y . R e g a r d i n g s h o o t i n g t h e v i c t i m , R i l e y t e s t i f i e d : 

" I t o o k Mr. K i r t l e y b a c k t h e r e i n t h a t s t o r e t o 
l o c k h i m i n a room. N o t t o h u r t h i m . I h a d no 
i n t e n t i o n s t o h u r t t h i s man. I w a n t e d h i m o u t o f 
t h e room so he c o u l d n ' t see w h i c h way I went and 
c o u l d n ' t c a l l t h e p o l i c e r i g h t t h e n . I w o u l d have 
e x t r a t i m e t o g e t away. And as we was w a l k i n g i n t o 
t h a t room, he t u r n e d a r o u n d and c a u g h t me o f f g u a r d 
and I went t o h i t him. I h a d -- I'm l e f t h a n d e d so 
as I went t o h i t him, t h e gun went o f f and t h a t ' s 
p r e t t y much a l l I c a n remember b e c a u s e t h a t s c a r e d 
me t h a t t h e gun went o f f , and t h e n I s e e n h i m f a l l 
a n d t h e n my m i n d j u s t k i n d o f goes o f f i n t o a b l u r , 
you know, p a n i c and I'm h i g h . " 

(R. 702.) He a l s o t e s t i f i e d t h a t t h e v i c t i m made a move as i f 

t o h i t him, t h a t he swung r e f l e x i v e l y t o h i t t h e v i c t i m a n d 

d i d n o t t h i n k a b o u t t h e f a c t t h a t he was h o l d i n g t h e gun, t h a t 

t h e gun went o f f , t h a t h i s e a r s s t a r t e d r i n g i n g a f t e r t h e 

f i r s t s h o t , t h a t he was h i g h on c r a c k c o c a i n e , t h a t h i s m i n d 

10 



CR-06-1038 

went b l a n k , and t h a t he d i d n o t remember a n y t h i n g e l s e u n t i l 

he woke up i n a j a i l c e l l t h e n e x t m o r n i n g . 

R i l e y t e s t i f i e d t h a t he d i d n o t i n t e n d t o p u l l t h e 

t r i g g e r on t h e gun, t h a t he and J o n e s n e v e r p l a n n e d t o harm o r 

k i l l t h e v i c t i m , and t h a t J o n e s a c t u a l l y h a d t o r e m i n d h i m t o 

t a k e t h e gun i n t o t h e s t o r e . He a l s o t e s t i f i e d t h a t , e v e n 

d u r i n g t h e r o b b e r y , he n e v e r t h o u g h t a b o u t k i l l i n g t h e v i c t i m . 

F i n a l l y , he r e p e a t e d l y s t a t e d t h a t he was s o r r y and t h a t he 

d i d n o t i n t e n d t o k i l l t h e v i c t i m . 

On c r o s s - e x a m i n a t i o n , t h e S t a t e i m m e d i a t e l y a s k e d R i l e y 

i f he was a l i a r a nd i f he was l y i n g t o t h e j u r y ; i f he was 

r e a l l y s o r r y o r i f , i n s t e a d , he was p r o u d o f b e i n g famous 

b a s e d on comments he h a d made d u r i n g a t e l e p h o n e c a l l f r o m h i s 

j a i l c e l l ; i f he d i d n o t i n t e n d f o r t h e k i l l i n g t o h a p p e n ; and 

i f he was t r u l y r e m o r s e f u l . I t a l s o q u e s t i o n e d h i s t e s t i m o n y 

t h a t he o n l y i n t e n d e d t o p u t t h e v i c t i m i n t h e b a c k and t h e n 

t o r u n away, h i s t e s t i m o n y t h a t t h e v i c t i m t u r n e d and was s h o t 

a c c i d e n t a l l y , h i s t e s t i m o n y a b o u t t h e l o c a t i o n o f t h e gun a n d 

t h e number o f t i m e s i t f i r e d , a nd h i s t e s t i m o n y t h a t he d i d 

n o t remember a n y t h i n g a f t e r t h e f i r s t s h o t . 

11 



CR-06-1038 

The S t a t e q u e s t i o n e d R i l e y a b o u t why he went i n t o t h e 

s t o r e b e f o r e t h e r o b b e r y and s u g g e s t e d t h a t he was l o o k i n g t o 

see where t h e v i d e o c a m e r a s were l o c a t e d . I t a l s o q u e s t i o n e d 

R i l e y a b o u t h i s t e s t i m o n y t h a t he d i d n o t i n t e n d t o k i l l t h e 

v i c t i m . R i l e y d i d n o t deny s h o o t i n g t h e v i c t i m t h r e e t i m e s , 

b u t i n s i s t e d t h a t i t was n o t on p u r p o s e and t h a t he d i d n o t 

remember t h e s e c o n d and t h i r d s h o t s . A f t e r R i l e y s t a t e d t h a t 

he t o o k t h e v i c t i m t o t h e b a c k t o l o c k h i m i n a room, t h e 

p r o s e c u t o r s t a t e d : "You t o o k h i m b a c k t h e r e t o e x e c u t e h i m 

and you j u s t know t h a t you c a n ' t t e l l t h i s j u r y t h a t b e c a u s e 

i t ' s c a p i t a l m u r d e r . " (R. 720.) The p r o s e c u t o r a l s o 

q u e s t i o n e d R i l e y a b o u t t h e t i m e b e t w e e n t h e t h r e e s h o t s and 

t h e s t a t e m e n t he made t o S a n d e r f e r a b o u t t h e s h o o t i n g , and 

R i l e y a g a i n s t a t e d t h a t he c o u l d n o t remember a n y t h i n g a f t e r 

t h e f i r s t s h o t . 

The p r o s e c u t o r q u e s t i o n e d R i l e y a b o u t s e e m i n g l y 

i n c o n s i s t e n t s t a t e m e n t s he h a d p r e v i o u s l y made a b o u t t h e 

o f f e n s e . He a l s o q u e s t i o n e d R i l e y a b o u t h i s t e s t i m o n y a b o u t 

h e a d i n j u r i e s a nd a b o u t h i s m e n t a l h e a l t h h i s t o r y . D u r i n g 

t h a t q u e s t i o n i n g , t h e f o l l o w i n g o c c u r r e d : 
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"[PROSECUTOR:] You've n e v e r e v e n s e e n a m e n t a l 
h e a l t h p r o f e s s i o n a l f o r t r e a t m e n t o f any k i n d , have 
you? 

" [ R I L E Y : ] When I was on j u v e n i l e p r o b a t i o n I 
was s u p p o s e d t o see some b u t t h e y n e v e r d i d s e n d me, 
s i r . 

"[PROSECUTOR:] D a v i d R i l e y w a s n ' t g o i n g t o do 
what t h e a u t h o r i t i e s t o l d h i m t o d o , d i d you? 

" [ R I L E Y : ] I'm s o r r y . 

"[PROSECUTOR:] They t r i e d t o h e l p you i n t h e 
j u v e n i l e c o u r t s y s t e m and you j u s t w o u l d n ' t l e t 
them? 

" [ R I L E Y : ] N o , s i r . They were s u p p o s e d t o s e n d 
me t o a d o c t o r b u t t h e y i n s t e a d s e n t me t o a b o o t 
camp." 

(R. 724.) 

F i n a l l y , t h e f o l l o w i n g o c c u r r e d d u r i n g t h e S t a t e ' s c r o s s -

e x a m i n a t i o n o f R i l e y : 

"[PROSECUTOR:] I'm s a y i n g t h e t r u t h t o y o u , 
s i r , i s w h a t e v e r you n e e d t o s a y a t t h e t i m e t o t r y 
t o s a v e y o u r s e l f ? 

" [ R I L E Y : ] S i r , I ' v e be e n t r u t h f u l . I owed 
Dewon some money. He l e f t me no c h o i c e b u t t o go 
i n t o t h a t s t o r e and g e t t h e money. I went t o g e t 
t h e money w i t h no i n t e n t i o n t o h u r t Mr. K i r t l e y . I 
c a n ' t make you b e l i e v e t h a t . I c a n ' t . 

"[PROSECUTOR:] You s u r e c a n ' t . 

" [ R I L E Y : ] T h a t ' s t h e t r u t h . 

"[PROSECUTOR:] I t ' s n o t t h e t r u t h . 
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" [ R I L E Y : ] I'm s o r r y . 

"[PROSECUTOR:] Y o u ' r e a c o n v i c t e d f e l o n , a r e n ' t 
you? 

" [ R I L E Y : ] Y e s , s i r . I b e e n t o o k t o t r i a l s i n c e 
I've been a r r e s t e d , y e s , s i r . 

"[PROSECUTOR:] You were c o n v i c t e d o f b u r g l a r y 
a n d you a r e c o n v i c t e d o f t h e f t i n t h e s e c o n d d e g r e e , 
r i g h t ? 

" [ R I L E Y : ] Y e s , s i r . 

"[PROSECUTOR:] Y e t you want t h i s j u r y t o 
b e l i e v e what y o u ' r e s a y i n g i n t h e f a c e o f a l l t h i s 
o v e r w h e l m i n g e v i d e n c e i s t o t h e c o n t r a r y . 

" [ R I L E Y : ] S i r , t h a t c a s e has n o t h i n g t o do w i t h 
t h i s c a s e . " 

(R. 727-28.) 

On r e d i r e c t e x a m i n a t i o n , R i l e y t e s t i f i e d t h a t he h a d u s e d 

c o c a i n e , c r a c k , a n d m a r i j u a n a on t h e d a y t h e i n c i d e n t 

o c c u r r e d . He a l s o s t a t e d t h a t he h a d t a k e n a h i t o f c r a c k 

j u s t b e f o r e he went i n t o t h e s t o r e and t h a t , when he went i n t o 

t h e s t o r e , he was h i g h and h i s m i n d was r a c i n g and was n o t 

r e a l l y f o c u s i n g . R i l e y t e s t i f i e d t h a t c o c a i n e makes a p e r s o n 

do t h i n g s he w o u l d n o t n o r m a l l y do and a f f e c t s h i s a b i l i t y t o 

make r a t i o n a l d e c i s i o n s . He a l s o r e i t e r a t e d t h a t he d i d n o t 

i n t e n d t o harm o r k i l l t h e v i c t i m , t h a t t h e v i c t i m s u r p r i s e d 

h i m when he t u r n e d a r o u n d , t h a t he r e a c t e d r e f l e x i v e l y , t h a t 
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t h e gun went o f f , t h a t he d i d n o t remember a n y t h i n g e l s e , and 

t h a t he was s o r r y f o r what happened. 

On r e - c r o s s - e x a m i n a t i o n , t h e S t a t e q u e s t i o n e d R i l e y a b o u t 

w h e t h e r h i s m o t i v e f o r t a k i n g t h e money was t o p a y o f f J o n e s 

o r t o g e t money t o buy more d r u g s a n d a b o u t what he d i d w i t h 

t h e money he t o o k f r o m t h e s t o r e . I t a l s o q u e s t i o n e d h i m 

a b o u t t h e two v i d e o r e c o r d i n g s he t o o k f r o m t h e s t o r e and t h e 

l o c a t i o n o f t h e b l o o d s p a t t e r i n t h e s t o r e . 

D u r i n g h i s c l o s i n g a rgument, t h e p r o s e c u t o r n o t e d t h a t 

t h e o n l y argument t h e d e f e n s e r a i s e d a t t r i a l was t h a t R i l e y 

d i d n o t i n t e n d t o k i l l t h e v i c t i m . He a l s o a r g u e d t h a t t h e 

k i l l i n g h a d t o be i n t e n t i o n a l b e c a u s e R i l e y f i r e d t h r e e s h o t s 

t o t h e v i c t i m ' s h e ad. F i n a l l y , he a r g u e d t h a t t h e v i d e o and 

a u d i o r e c o r d i n g s were " i n c o n s i s t e n t w i t h what he's t r y i n g t o 

s e l l t o you t o d a y . " (R. 746.) 

D u r i n g h i s c l o s i n g a r g u m e n t , d e f e n s e c o u n s e l a r g u e d t h a t 

R i l e y ' s m i n d was messed up and was n o t w o r k i n g p r o p e r l y on t h e 

n i g h t t h e o f f e n s e o c c u r r e d . To s u p p o r t h i s a r g u m e n t , he 

p o i n t e d t o S a n d e r f e r ' s t e s t i m o n y a b o u t h i s c o n v e r s a t i o n b e i n g 

a l l s c r e w e d up and R i l e y b e i n g d e l u d e d ; t h e f a c t t h a t R i l e y 

l e f t a v i d e o r e c o r d i n g i n t h e s t o r e ; and t e s t i m o n y t h a t R i l e y 
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r a n t o w a r d o f f i c e r s when t h e y went t o h i s house t o a r r e s t him. 

D e f e n s e c o u n s e l a l s o a r g u e d t h a t t h e gun R i l e y h a d was u n s a f e 

and u n r e l i a b l e b e c a u s e i t d i d n o t work p r o p e r l y and t h a t t h e 

l o c a t i o n o f t h e g u n s h o t wounds and t h e p o s i t i o n o f t h e body 

s u p p o r t e d R i l e y ' s t e s t i m o n y t h a t t h e s h o o t i n g was n o t 

i n t e n t i o n a l b u t was a c c i d e n t a l . 

D u r i n g h i s r e b u t t a l c l o s i n g a r g u m e n t , t h e p r o s e c u t o r 

a r g u e d : 

"You know, p e o p l e a c c e p t i n g r e s p o n s i b i l i t y f o r 
what t h e y ' v e done, I mean, n o t a c c e p t i n g 
r e s p o n s i b i l i t y f o r what t h e y ' v e done i s a m a j o r 
p r o b l e m i n o u r c o u n t r y t o d a y . The c r i m i n a l j u s t i c e 
s y s t e m i s c r i t i c i z e d . We're n o t d o i n g s o m e t h i n g 
a b o u t i t when s o m e t h i n g l i k e t h i s h a p p e n s . What a r e 
we g o i n g t o do a b o u t i t ? W e l l , m a n s l a u g h t e r . 
E v e r y b o d y go home. S o r r y a b o u t i t . T h a t ' s i t . I t 
does n o t g e t any w o r s e t h a n t h i s c a s e . The f a c t s 
d o n ' t g e t any w o r s e and you c a n s e e t h a t , and I 
r e s p e c t [ d e f e n s e c o u n s e l ] as a l a w y e r . He's done a 
f i n e j o b b u t he's d e a l i n g w i t h v e r y d i f f i c u l t f a c t s 
t h a t he's somehow t r y i n g t o s a y somebody w i t h common 
s e n s e , you have t o c h e c k i t a t t h e d o o r t o go w i t h 
what t h e y ' r e s a y i n g . 

"When he f i r s t s a y s -- w e l l , t h e t h i n g a b o u t 
what t h e y ' r e s a y i n g -- t h e t h i n g t h a t I'm so 
t h a n k f u l a b o u t i s t h a t we do have v i d e o s o t h e s e a r e 
t h i n g s t h a t t h e y c o u l d s a y and c o u l d t r y t o do i f 
t h e r e was no v i d e o , b u t t h e r e i s . And w a t c h i t . 
W atch i t a g a i n i f you have some q u e s t i o n a b o u t i t , 
a l l t h i s s t u f f . And he's h i g h . He's a wh a c k e d o u t , 
d r u g a d d i c t j u n k i e . 
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" W e l l t h a t n i g h t you saw i t . I've s e e n t h e 
v i d e o . I f he was some wh a c k e d o u t j u n k i e and 
somebody comes i n t h e r e and i n t e r r u p t s a r o b b e r y i n 
p r o g r e s s , i s he g o i n g t o have t h e w i t s a b o u t h i m t o 
s t e p b a c k c a l m l y , p u t t h a t gun away so t h e guy 
d o e s n ' t see i t a n d s t a r t c o u n t i n g t h e money? T h a t ' s 
on t h e v i d e o . He h a d t h e o p p o r t u n i t y r i g h t t h e n t o 
r u n o u t o f t h a t s t o r e . S o m e t h i n g has gone wrong. The 
l o o k o u t has messed up f o r me. I've g o t t o g e t o u t o f 
h e r e . He c h o s e t o do s o m e t h i n g e l s e and now he s a y s 
I'm s o r r y . I'm s o r r y . What d i d he s a y when he's 
t a l k i n g t o h i s c o u s i n on t h e phone i n j a i l ? L e t ' s 
h e a r t h a t c l i p . 

" ( J a i l phone c a l l p l a y e d ) 

" Y e s , t h a t ' s r e m o r s e . T hey want t o s a y a g a i n 
t h a t we d o n ' t know what h a p p e n e d b a c k i n t h a t b a c k 
room. We know t h e y o n l y h a d t h r e e v i d e o s i n a s m a l l 
l i q u o r s t o r e . T h ey d i d n ' t p u t one i n t h e b a c k room 
b u t you c a n h e a r what h a p p e n e d and, you know, a g a i n 
I r e s p e c t t h e way t h i s man has t r i e d t h i s c a s e . B u t 
f o r h i m t o s a y -- f o r h i m t o t r y t o t e l l you t h a t 
S c o t t K i r t l e y d i d n o t s u f f e r -- you h e a r d i t . I 
have w a t c h e d t h a t t a p e many t i m e s a n d I c a n n o t w a t c h 
i t w i t h o u t -- i t j u s t s e n d s c h i l l s t h r o u g h me t o 
h e a r h i m d i e . I mean, i t ' s j u s t -- i t ' s a w f u l . 

"Common s e n s e . L i s t e n t o i t a g a i n i f you -- i f 
t h e r e ' s any q u e s t i o n i n y o u r m i n d a b o u t i t . What 
d i d h i s f r i e n d s a y he s a i d t h e n i g h t i t happened? 
I t ' s f u n n y t o me -- n o t f u n n y . B u t i t ' s 
i n t e r e s t i n g . I'm g o i n g t o g e t on t h e s t a n d and t e l l 
y ou t h e t r u t h b u t when he's c o n f r o n t e d w i t h f a c t s 
t h a t he c a n ' t e x p l a i n , what does he do? I d o n ' t 
remember t h a t . I d o n ' t know what happened. I d o n ' t 
remember. He c a n remember s m o k i n g dope, s m o k i n g 
t h i s , d o i n g t h i s , g o i n g h e r e , d o i n g a l l t h i s s t u f f 
b u t when he's i n t h e r e i n t e n t i o n a l l y e x e c u t i n g t h e 
man, and he c a n ' t e x p l a i n . I d o n ' t know what 
happened. 
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"And t h e y want t o s a y , w e l l , t h a t was 
u n i n t e n t i o n a l ? I mean what d i d he do? I f t h i s was 
u n i n t e n t i o n a l , a g a i n he was so h i g h he d i d n ' t know 
what he was d o i n g . What w o u l d he have done n e x t ? 
I g u e s s he w o u l d ' v e r u n o u t o f t h e s t o r e i f t h a t ' s 
-- t h i s i s some oops b u t what d i d he do? A g a i n t h e 
v i d e o . G o a l d r i v e n b e h a v i o r . He has k i l l e d t h e 
o n l y l i v e w i t n e s s t o h i s c r i m e and now what does he 
do? He g e t s t h e v i d e o t a p e s and f l e e s w i t h them. 
S t o r e s them up i n a t r e e h o u s e . He t h i n k s he's 
g o t t e n away w i t h i t . 

"You h e a r d what J a c k i e B e a v e r s s a i d . The v i d e o 
he l e f t t h e r e w a s n ' t e v e n w o r k i n g u n t i l F r i d a y , t h e 
4 t h . T h ey -- i f t h e y were c a s i n g i t . He t h o u g h t he 
h a d g o t t e n away w i t h i t so what does he t r y t o do? 
He t r i e s t o l i e t o t h e p o l i c e when t h e y p i c k h i m up 
and t h e y t a k e h i m down t o t h e p o l i c e s t a t i o n . He 
d o e s n ' t know t h a t t h e y have s e e n t h e v i d e o . He 
t h i n k s he c a n s h o o t b u l l h i s way t h r o u g h t h a t . 
Watch t h a t t a p e . He a i n ' t some f o a m i n g a t t h e mouth 
d r u g a d d i c t . He's i n t h e r e t r y i n g t o BS t h e p o l i c e . 
I was o u t w a l k i n g a r o u n d , a l l t h a t k i n d o f s t u f f 
when Randy E n g l a n d s a y s d o n ' t BS me. We know what 
you've done, you know, I've g o t you. And Randy 
t e l l s h i m p o i n t b y p o i n t w h a t ' s on t h a t v i d e o . The 
g i g i s up f o r him. 

" C a p i t a l m u r d e r . What does he s a y t o h i s m o t h e r 
a b o u t i t i n t h i s j a i l r e c o r d i n g ? 

" ( J a i l phone c a l l p l a y e d ) 

" T h a t one t a p e s c r e w e d t h e w h o l e t h i n g up f o r 
him. You c a n see t h a t . Common s e n s e . Use i t . We 
want you t o use i t . T h ey want t o s a y t h a t t h e r e ' s 
n o t any e v i d e n c e t h a t he s h o t t h i s man w h i l e he was 
down. T h e r e ' s n o t any e v i d e n c e t h a t he s h o t h i m 
w h i l e he was up. I f t h e r e ' s some c r i t i c i s m o f o u r 
p o l i c e d e p a r t m e n t f o r n o t h o s i n g down t h e p l a c e w i t h 
l u m i n o l o r t h e y d i d n ' t do a v a l i d e n o ugh s e a r c h o f 
t h i s c r i m e s c e n e , w a t c h t h e c r i m e s c e n e v i d e o 
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m e t i c u l o u s l y g o i n g t h r o u g h t h e r e l o o k i n g , s h o w i n g 
you t h e a b s e n c e o f a n y t h i n g o t h e r t h a n 17 i n c h e s and 
b e l o w i n t h a t l i t t l e c l o s e t ; t h a t ' s s i g n i f i c a n t , t h e 
a b s e n c e o f s o m e t h i n g t h a t t h e y s a y s h o u l d be t h e r e . 
We want you t o c o n s i d e r t h a t when you do -- when you 
l o o k a t t h a t . I t ' s o b v i o u s what y o u r v e r d i c t s h o u l d 
be. 

"And t h e y t a l k a b o u t sympathy. We're 
s y m p a t h e t i c . What t h e y ' r e t r y i n g t o do i s g e n e r a t e 
s y m p a t h y f o r t h i s g u y i s what t h e y want t o do. P o o r 
D a v i d . I t ' s a t r a g e d y . T h i s i s an i n t e n t i o n a l 
k i l l i n g t h a t he c a u s e d . I f y ou have any sympathy 
f o r h i m you s h o u l d c h e c k t h a t a t t h e d o o r . 

"We t r i e d t o h e l p t h i s guy. He s a i d I'm i n  
j u v e n i l e c o u r t . Yeah, we t r i e d t o r e h a b i l i t a t e h i m .  
D i d n ' t work. T h a t ' s w h a t ' s wrong w i t h o u r s y s t e m 
t h a t p e o p l e c r i t i c i z e a nd y ou have t h e power and t h e 
a u t h o r i t y t o do s o m e t h i n g a b o u t i t , a nd you s h o u l d . " 

(R. 759-64) ( e m p h a s i s a d d e d ) . F i n a l l y , he a r g u e d t h a t R i l e y 

i n t e n t i o n a l l y s h o t t h e v i c t i m a nd t h a t , i n m a k i n g h i s 

s t a t e m e n t t o l a w e n f o r c e m e n t o f f i c e r s a nd i n t e s t i f y i n g i n 

c o u r t , R i l e y " t r i e d t o BS h i s way t h r o u g h . " (R. 764.) 

A f t e r w a r d , t h e t r i a l c o u r t gave i t s i n s t r u c t i o n s t o t h e 

j u r y . D u r i n g i t s o r a l c h a r g e , t h e t r i a l c o u r t i n s t r u c t e d on 

t h e l e s s e r i n c l u d e d o f f e n s e s o f f e l o n y - m u r d e r , i n t e n t i o n a l 

m u r d e r , and r e c k l e s s m a n s l a u g h t e r . I t a l s o i n s t r u c t e d t h e 

j u r y on v o l u n t a r y i n t o x i c a t i o n . The t r i a l c o u r t d i d n o t , a t 

any t i m e , i n s t r u c t t h e j u r y as t o t h e p u r p o s e s f o r w h i c h i t 
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c o u l d and c o u l d n o t c o n s i d e r e v i d e n c e a b o u t R i l e y ' s p r i o r 

c o n v i c t i o n s . 

R i l e y a r g u e s t h a t t h e t r i a l c o u r t e r r e d b e c a u s e i t d i d 

n o t i n s t r u c t t h e j u r y t h a t i t c o u l d c o n s i d e r e v i d e n c e a b o u t 

h i s p r i o r c o n v i c t i o n s o n l y f o r impeachment p u r p o s e s and n o t as 

s u b s t a n t i v e e v i d e n c e o f g u i l t . I n an i n t e r r e l a t e d a r g u m e n t , 

he a l s o c o n t e n d s t h a t t h e p r o s e c u t o r i m p r o p e r l y i m p e a c h e d h i m 

w i t h e v i d e n c e a b o u t j u v e n i l e a d j u d i c a t i o n s . However, he d i d 

n o t f i r s t p r e s e n t t h e s e a r g u m e n t s t o t h e t r i a l c o u r t . 

T h e r e f o r e , we r e v i e w them f o r p l a i n e r r o r . See R u l e 45A, A l a . 

R. App. P. 

W i t h r e g a r d t o impeachment b y e v i d e n c e o f c o n v i c t i o n o f 

a c r i m e , R u l e 609, A l a . R. E v i d . , p r o v i d e s , i n r e l e v a n t p a r t : 

" ( a ) G e n e r a l R u l e . F o r t h e p u r p o s e o f a t t a c k i n g 
t h e c r e d i b i l i t y o f a w i t n e s s , 

" ( 1 ) ( A ) e v i d e n c e t h a t a w i t n e s s o t h e r 
t h a n an a c c u s e d has b e e n c o n v i c t e d o f a 
c r i m e s h a l l be a d m i t t e d , s u b j e c t t o R u l e 
403, i f t h e c r i m e was p u n i s h a b l e by d e a t h 
o r i m p r i s o n m e n t i n e x c e s s o f one y e a r u n d e r 
t h e l a w u n d e r w h i c h t h e w i t n e s s was 
c o n v i c t e d , and 

"(B) e v i d e n c e t h a t an a c c u s e d has 
b e e n c o n v i c t e d o f s u c h a c r i m e s h a l l be 
a d m i t t e d i f t h e c o u r t d e t e r m i n e s t h a t t h e 
p r o b a t i v e v a l u e o f a d m i t t i n g t h i s e v i d e n c e 
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o u t w e i g h s i t s p r e j u d i c i a l e f f e c t t o t h e 
a c c u s e d 

"  

"(d) J u v e n i l e o r y o u t h f u l o f f e n d e r 
a d j u d i c a t i o n s . E v i d e n c e o f j u v e n i l e o r y o u t h f u l 
o f f e n d e r a d j u d i c a t i o n s i s n o t a d m i s s i b l e u n d e r t h i s 

r u l e . " 

A l s o , r e g a r d i n g e v i d e n c e t h a t i s a d m i t t e d f o r l i m i t e d 

p u r p o s e s , R u l e 105, A l a . R. E v i d . , p r o v i d e s : 
"When e v i d e n c e w h i c h i s a d m i s s i b l e as t o one 

p a r t y o r f o r one p u r p o s e b u t n o t a d m i s s i b l e as t o 
a n o t h e r p a r t y o r f o r a n o t h e r p u r p o s e i s a d m i t t e d , 
t h e c o u r t , upon r e q u e s t , s h a l l r e s t r i c t t h e e v i d e n c e 
t o i t s p r o p e r s c o p e and i n s t r u c t t h e j u r y 
a c c o r d i n g l y . " 

I n Ex p a r t e M i n o r , 780 So. 2d 796 ( A l a . 2 0 0 0 ) , M i n o r was 

c o n v i c t e d o f c a p i t a l m u r d e r o f a v i c t i m who was l e s s t h a n 

f o u r t e e n y e a r s o f age and s e n t e n c e d t o d e a t h f o r t h e k i l l i n g 

o f h i s t w o - m o n t h - o l d s o n , E b i o u s J e n n i n g s . A t t r i a l , h i s 

d e f e n s e was t h a t he d i d n o t c a u s e t h e i n j u r i e s t h a t r e s u l t e d 

i n t h e v i c t i m ' s d e a t h . D u r i n g d i r e c t e x a m i n a t i o n b y d e f e n s e 

c o u n s e l , M i n o r a d m i t t e d t h a t he h a d p r i o r c o n v i c t i o n s f o r 

s e c o n d - d e g r e e a s s a u l t , u n l a w f u l p o s s e s s i o n o f c o c a i n e , and 

s e c o n d - d e g r e e r a p e and t h a t he h a d e s c a p e d f r o m t h e c o u n t y 

j a i l w h i l e he was a w a i t i n g t r i a l on t h e c a p i t a l m u r d e r c h a r g e . 

On c r o s s - e x a m i n a t i o n , he a d m i t t e d t h a t he h a d made s e v e r a l 
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i n c o n s i s t e n t s t a t e m e n t s a b o u t t h e i n c i d e n t , b u t c o n t e n d e d t h a t 

he d i d so t o g e t r e l e a s e d on b o n d an d t o p r o t e c t t h e v i c t i m ' s 

m o t h e r . 

A f t e r t h i s c o u r t a f f i r m e d M i n o r ' s c o n v i c t i o n , he 

p e t i t i o n e d t h e A l a b a m a Supreme C o u r t f o r r e v i e w , a r g u i n g " t h a t 

t h e t r i a l c o u r t c o m m i t t e d r e v e r s i b l e e r r o r i n f a i l i n g t o 

p r o p e r l y i n s t r u c t t h e j u r y r e g a r d i n g h i s p r i o r c o n v i c t i o n s -¬

1) t h a t i t c o u l d c o n s i d e r t h e e v i d e n c e o f M i n o r ' s p r i o r 

c o n v i c t i o n s o n l y f o r impeachment p u r p o s e s and 2) t h a t i t c o u l d 

n o t c o n s i d e r t h e p r i o r c o n v i c t i o n s as s u b s t a n t i v e e v i d e n c e o f 

M i n o r ' s g u i l t . " 780 So. 2d a t 799. The A l abama Supreme C o u r t 

a g r e e d w i t h M i n o r , r e a s o n i n g as f o l l o w s : 

" M i n o r d i d n o t a t t r i a l r e q u e s t a l i m i t i n g 
i n s t r u c t i o n r e g a r d i n g t h e e v i d e n c e o f h i s p r i o r 
c o n v i c t i o n s and d i d n o t a t t r i a l o b j e c t t o t h e 
c o u r t ' s f a i l u r e t o g i v e s u c h an i n s t r u c t i o n . 
However, t h i s C o u r t ' s r e v i e w o f a d e a t h - p e n a l t y c a s e 
a l l o w s us t o a d d r e s s any p l a i n e r r o r o r d e f e c t f o u n d 
i n t h e p r o c e e d i n g u n d e r r e v i e w , e v e n i f t h e e r r o r 
was n o t b r o u g h t t o t h e a t t e n t i o n o f t h e t r i a l c o u r t . 
R u l e 3 9 ( a ) ( 2 ) ( D ) and ( k ) , A l a . R. App. P. ... E v e n 
u n d e r t h e s t r i n g e n t s t a n d a r d s a p p l i c a b l e t o p l a i n -
e r r o r r e v i e w , we c o n c l u d e t h a t t h e f a i l u r e t o 
p r o p e r l y i n s t r u c t t h e j u r y i n a c a p i t a l - m u r d e r c a s e 
as t o t h e p r o p e r u s e o f e v i d e n c e r e g a r d i n g p r i o r 
c o n v i c t i o n s c o n s t i t u t e s r e v e r s i b l e e r r o r . 

"When a d e f e n d a n t t e s t i f i e s a t t r i a l , t h e S t a t e 
i s e n t i t l e d t o i m p e a c h t h e d e f e n d a n t ' s c r e d i b i l i t y 
b y i n t r o d u c i n g e v i d e n c e o f p r i o r c o n v i c t i o n s . See 
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R u l e 6 0 9 ( a ) ( 1 ) ( B ) , A l a . R. E v i d . I n c o n s i d e r i n g t h e 
a d m i s s i b i l i t y o f p r i o r c o n v i c t i o n s f o r impeachment 
p u r p o s e s , t h i s C o u r t has s t a t e d : 

"'The h i g h p r o b a b i l i t y o f p r e j u d i c e a g a i n s t 
a d e f e n d a n t makes t h e a d m i s s i b i l i t y o f h i s 
p r e v i o u s c r i m i n a l c o n v i c t i o n s a 
c o n t r o v e r s i a l i s s u e . 

a 
own 

" ' T h i s n o t i o n o f p r e j u d i c e has be e n 
s a i d t o encompass two t e n d e n c i e s o f j u r i e s : 
1) The t e n d e n c y t o c o n v i c t n o t b e c a u s e t h e 
d e f e n d a n t i s g u i l t y o f t h e c h a r g e d o f f e n s e , 
b u t b e c a u s e e v i d e n c e i n t r o d u c e d shows he i s 
a b a d p e r s o n who s h o u l d be i n c a r c e r a t e d 
r e g a r d l e s s o f h i s p r e s e n t g u i l t , a nd 2) t h e 
t e n d e n c y t o i n f e r t h a t , b e c a u s e t h e 
d e f e n d a n t c o m m i t t e d a p r i o r c r i m e , he 
c o m m i t t e d t h e c r i m e c h a r g e d . Thus, 
d e f e n d a n t w i s h i n g t o t e s t i f y i n h i s 
b e h a l f f a c e s t h i s d i l e m m a : T e s t i f y a n d r u n 
t h e r i s k o f g r e a t l y p r e j u d i c i n g h i s d e f e n s e 
by i n t r o d u c t i o n o f p r i o r c o n v i c t i o n s t o 
i m p e a c h , o r r e f r a i n f r o m t e s t i f y i n g a nd 
damage h i s d e f e n s e b y n o t t e l l i n g h i s s i d e 
o f t h e s t o r y . 

"'The r a t i o n a l e f o r a d m i t t i n g 
impeachment e v i d e n c e when a d e f e n d a n t , o r 
any o t h e r w i t n e s s , t e s t i f i e s i s t h a t 
c e r t a i n e v i d e n c e o f p r i o r c r i m i n a l a c t s and 
g e n e r a l c h a r a c t e r r e l a t e s t o a p e r s o n ' s 
p r o p e n s i t y t o l i e ; t h e r e f o r e , t h e j u r y 
s h o u l d have and use t h i s e v i d e n c e , b u t o n l y 
f o r t h e l i m i t e d p u r p o s e o f e v a l u a t i n g t h e 
w i t n e s s ' s v e r a c i t y . ' 

" M c I n t o s h v. S t a t e , 443 So. 2d 1283, 1285 ( A l a . 
1 9 8 3 ) . ( C i t a t i o n s o m i t t e d . ) The l a w i n Alabama i s 
c l e a r t h a t ' e v i d e n c e o f p r i o r c r i m i n a l c o n v i c t i o n s 
f o r impeachment p u r p o s e s may n o t be c o n s i d e r e d o r 
t a k e n i n t o a c c o u n t i n d e t e r m i n i n g a d e f e n d a n t ' s 
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g u i l t o f t h e o f f e n s e f o r w h i c h he i s p r o s e c u t e d . ' 
K i n g v. S t a t e , 521 So. 2d 1360, 1361 ( A l a . C r i m . 
App. 1987) ( q u o t i n g 81 Am. J u r . 2d W i t n e s s e s § 569 
a t 575 ( 1 9 7 6 ) ) . I t i s w e l l s e t t l e d t h a t when p r i o r 
c o n v i c t i o n s a r e i n t r o d u c e d f o r impeachment p u r p o s e s 
t h e d e f e n d a n t i s e n t i t l e d , upon r e q u e s t , t o have t h e 
j u r y i n s t r u c t e d t h a t t h o s e p r i o r c o n v i c t i o n s c a n n o t 
be c o n s i d e r e d as s u b s t a n t i v e e v i d e n c e o f g u i l t o f 
t h e c r i m e c h a r g e d . K i n g , s u p r a . The i s s u e i n t h e 
p r e s e n t c a s e i s w h e t h e r , a b s e n t a r e q u e s t o r an 
o b j e c t i o n b y t h e d e f e n d a n t , t h e t r i a l c o u r t has a 
d u t y t o i n s t r u c t t h e j u r y t h a t e v i d e n c e o f p r i o r 
c o n v i c t i o n s i s n o t t o be c o n s i d e r e d as s u b s t a n t i v e 
e v i d e n c e o f g u i l t . We h o l d t h a t t h e t r i a l c o u r t 
does have s u c h a d u t y i n a c a p i t a l - m u r d e r c a s e . 

" T h i s C o u r t has n e v e r a d d r e s s e d t h e q u e s t i o n 
w h e t h e r a t r i a l c o u r t has a d u t y t o s u a s p o n t e 
i n s t r u c t t h e j u r y as t o t h e l i m i t e d p u r p o s e f o r 
w h i c h i t may c o n s i d e r e v i d e n c e o f p r i o r c o n v i c t i o n s . 
The C o u r t o f C r i m i n a l A p p e a l s has h e l d t h a t t h e 
t r i a l c o u r t does n o t have a d u t y , s u a s p o n t e , t o 
i n f o r m t h e j u r y t h a t e v i d e n c e o f i n c o n s i s t e n t 
s t a t e m e n t s may be c o n s i d e r e d o n l y f o r t h e p u r p o s e o f 
i m p e a c h i n g a w i t n e s s ' s c r e d i b i l i t y . V a r n e r v. 
S t a t e , 497 So. 2d 1135 ( A l a . C r i m . App. 1 9 8 6 ) ; 
Weaver v. S t a t e , 466 So. 2d 1037 ( A l a . C r i m . App. 
1 9 8 5 ) . However, V a r n e r and Weaver were n o t c a p i t a l 
c a s e s , and t h e d o c t r i n e o f p l a i n - e r r o r r e v i e w d i d 
n o t a p p l y . I n a d d i t i o n , t h o s e c a s e s do n o t c o n t a i n 
any h o l d i n g o r a n a l y s i s w i t h r e s p e c t t o impeachment 
by p r i o r c o n v i c t i o n s . The C o u r t o f C r i m i n a l A p p e a l s 
h e l d i n P a r d u e v. S t a t e , 571 So. 2d 320, 327 ( A l a . 
C r i m . App. 1 9 8 9 ) , r e v ' d on o t h e r g r o u n d s , 571 So. 2d 
333 ( A l a . 1 9 9 0 ) , t h a t d e f e n s e c o u n s e l ' s f a i l u r e t o 
r e q u e s t a l i m i t i n g i n s t r u c t i o n o r t o o b j e c t t o t h e 
t r i a l c o u r t ' s f a i l u r e t o i n s t r u c t t h e j u r y r e g a r d i n g 
t h e d e f e n d a n t ' s p r i o r c o n v i c t i o n s w a i v e d t h e i s s u e 
f o r r e v i e w . However, P a r d u e was n o t a c a p i t a l c a s e , 
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and t h e d o c t r i n e o f p l a i n - e r r o r r e v i e w d i d n o t 
a p p l y . 

"The S t a t e a r g u e s t h a t t h e t r i a l c o u r t was n o t 
r e q u i r e d t o g i v e t h e j u r y a l i m i t i n g i n s t r u c t i o n , 
a b s e n t a r e q u e s t by M i n o r , c i t i n g C h a r l e s W. Gamble, 
M c E l r o y ' s A l a b a m a E v i d e n c e , § 165.01(2) ( 5 t h e d . 
1 9 9 6 ) : 

"'Once t h e a c c u s e d has been i m p e a c h e d 
b y one o f t h e p e r m i s s i b l e impeachment 
f o r m s , t h e d e f e n s e may want t o t a k e s t e p s 
t o m i n i m i z e o r o f f s e t t h e i m p a c t o f t h e 
impeachment. The a c c u s e d i s e n t i t l e d t o 
have t h e j u r y i n s t r u c t e d t h a t s u c h e v i d e n c e 
i s t o be c o n s i d e r e d o n l y as a f f e c t i n g t h e 
a c c u s e d ' s c r e d i b i l i t y as a w i t n e s s and n o t 
as t e n d i n g t o show g u i l t . The c o u r t i s n o t 
r e q u i r e d t o g i v e s u c h an i n s t r u c t i o n u n l e s s 
t h e a c c u s e d r e q u e s t s t h a t i t be g i v e n . ' 

"However, t h i s C o u r t has a c k n o w l e d g e d t h e 
i n h e r e n t l y p r e j u d i c i a l n a t u r e o f e v i d e n c e o f a 
d e f e n d a n t ' s p r i o r c o n v i c t i o n s . C o f e r v. S t a t e , 440 
So. 2d 1121, 1124 ( A l a . 1983) ( ' [ e ] v i d e n c e o f p r i o r 
b a d a c t s o f a c r i m i n a l d e f e n d a n t i s p r e s u m p t i v e l y 
p r e j u d i c i a l t o t h e d e f e n d a n t ' ) . 'The g e n e r a l 
e x c l u s i o n a r y r u l e b a r s t h e s t a t e f r o m i n t r o d u c i n g 
e v i d e n c e o f an a c c u s e d ' s p r i o r c r i m i n a l a c t s f o r t h e 
s o l e p u r p o s e o f p r o v i n g t h e p r o p e n s i t y o f t h e 
a c c u s e d t o commit t h e c h a r g e d o f f e n s e . ' Hobbs v.  
S t a t e , 669 So. 2d 1030, 1032 ( A l a . C r i m . App. 1 9 9 5 ) . 
Thus, e v i d e n c e o f p r i o r c o n v i c t i o n s i s a d m i s s i b l e 
o n l y f o r l i m i t e d p u r p o s e s . 'The b a s i s f o r t h e r u l e 
l i e s i n t h e b e l i e f t h a t t h e p r e j u d i c i a l e f f e c t o f 
p r i o r c r i m e s w i l l f a r o u t w e i g h any p r o b a t i v e v a l u e 
t h a t m i g h t be g a i n e d f r o m them. M o s t a g r e e t h a t 
s u c h e v i d e n c e o f p r i o r c r i m e s has a l m o s t an 
i r r e v e r s i b l e i m p a c t upon t h e minds o f t h e j u r o r s . ' 
C o f e r , 440 So. 2d a t 1123 ( q u o t i n g C h a r l e s W. 
Gamble, M c E l r o y ' s A l a b a m a E v i d e n c e § 69.01 (3d e d . 
1 9 7 7 ) ) . The g e n e r a l e x c l u s i o n a r y r u l e ' p r o t e c t s t h e 
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d e f e n d a n t ' s r i g h t t o a f a i r t r i a l ' by s e e k i n g ' " t o 
p r e v e n t c o n v i c t i o n b a s e d on a j u r y b e l i e f t h a t [ t h e ] 
a c c u s e d i s a p e r s o n o f b a d c h a r a c t e r . The j u r y ' s 
d e t e r m i n a t i o n o f g u i l t o r i n n o c e n c e s h o u l d be b a s e d 
on e v i d e n c e r e l e v a n t t o t h e c r i m e c h a r g e d . " ' C o f e r , 
440 So. 2d a t 1123 ( c i t a t i o n o m i t t e d ) . Thus, i t 
n a t u r a l l y f o l l o w s t h a t t h e t r i a l c o u r t s h o u l d t a k e 
a l l n e c e s s a r y p r e c a u t i o n s t o e n s u r e t h a t when 
e v i d e n c e o f a d e f e n d a n t ' s p r i o r c o n v i c t i o n s i s 
a d m i t t e d i n t o e v i d e n c e , t h e j u r y i s p r o p e r l y 
i n s t r u c t e d on t h e p u r p o s e f o r w h i c h i t may c o n s i d e r 
t h a t e v i d e n c e . T h i s i n c l u d e s i n s t r u c t i n g t h e j u r y , 
s u a s p o n t e , t h a t i t may n o t c o n s i d e r t h e e v i d e n c e o f 
p r i o r c o n v i c t i o n s as s u b s t a n t i v e e v i d e n c e t h a t t h e 
d e f e n d a n t c o m m i t t e d t h e c h a r g e d o f f e n s e . 

II 

" I n t h e p r e s e n t c a s e , t h e t r i a l c o u r t gave t h i s 
v ague i n s t r u c t i o n on t h e use o f impeachment 
e v i d e n c e : 

"'Now, e v i d e n c e has b e e n i n t r o d u c e d i n 
t h i s c a s e f o r t h e p u r p o s e o f i m p e a c h i n g 
c e r t a i n w i t n e s s e s and d i s c r e d i t i n g t h e i r 
t e s t i m o n y . 

"'The l a w a l l o w s w i t n e s s e s t o be 
i m p e a c h e d i n any number o f ways. F o r 
e x a m p l e , a w i t n e s s may be i m p e a c h e d b y 
p r o o f o f c o n v i c t i o n s o f c r i m e s i n v o l v i n g 
m o r a l t u r p i t u d e o r a w i t n e s s may be 
i m p e a c h e d b y c o n t r a d i c t o r y s t a t e m e n t s made 
by t h e w i t n e s s e i t h e r on t h e s t a n d w h i l e 
t e s t i f y i n g o r a t o t h e r t i m e s and o t h e r 
p l a c e s , w h e t h e r u n d e r o a t h o r n o t . 

" ' B u t t h e f a c t t h a t a w i t n e s s has b e e n 
i m p e a c h e d and s u c c e s s f u l l y i m p e a c h e d does 
n o t mean t h a t you must n e c e s s a r i l y 
d i s r e g a r d t h a t w i t n e s s ' t e s t i m o n y , e i t h e r 
i n w h o l e o r i n p a r t , f o r t h e r e may be o t h e r 
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o r f a c t s a nd e v i d e n c e o r o t h e r t e s t i m o n y 
o t h e r e v i d e n c e t h a t i n y o u r j u d g m e n t may 
t e n d t o c o r r o b o r a t e e i t h e r a l l o r p a r t o f 
t h a t w i t n e s s ' t e s t i m o n y . And as I have 
a l r e a d y t o l d y o u , you a r e t h e s o l e and 
e x c l u s i v e j u d g e s o f t h e c r e d i b i l i t y o f t h e 
w i t n e s s e s and t h e w e i g h t t h a t you w i l l 
a c c o r d t h e i r t e s t i m o n y . ' 

"The t r i a l c o u r t d i d n o t t e l l t h e j u r y t h a t t h e 
e v i d e n c e o f M i n o r ' s p r i o r c o n v i c t i o n s c o u l d n o t be 
c o n s i d e r e d as s u b s t a n t i v e e v i d e n c e t h a t he c o m m i t t e d 
t h e c r i m e c h a r g e d . B e c a u s e t h e j u r o r s were n o t so 
i n s t r u c t e d , t h e y were f r e e t o c o n s i d e r t h e p r i o r 
c o n v i c t i o n s f o r any p u r p o s e ; t h u s , t h e y c o u l d 
c o n s i d e r t h e p r o b a b i l i t y t h a t M i n o r c o m m i t t e d t h e 
c r i m e b e c a u s e he h a d d e m o n s t r a t e d a p r i o r c r i m i n a l 
t e n d e n c y . A l l o w i n g t h e j u r y t o make s u c h use o f t h e 
e v i d e n c e was h i g h l y p r e j u d i c i a l a nd c o n s t i t u t e s 
r e v e r s i b l e e r r o r . See R a n d o l p h v. S t a t e , 348 So. 2d 
858 ( A l a . C r i m . App. 1977) ( c o n v i c t i o n r e v e r s e d 
b e c a u s e t h e t r i a l c o u r t f a i l e d t o a d e q u a t e l y 
d i s t i n g u i s h b e t w e e n impeachment e v i d e n c e and 
s u b s t a n t i v e e v i d e n c e ) . 

"The f a i l u r e t o i n s t r u c t a j u r y i n a c a p i t a l -
m u r d e r c a s e as t o t h e p r o p e r use o f e v i d e n c e o f 
p r i o r c o n v i c t i o n s i s e r r o r , a nd t h a t e r r o r meets t h e 
d e f i n i t i o n o f ' p l a i n e r r o r . ' T h a t f a i l u r e i s 'so 
o b v i o u s t h a t [an a p p e l l a t e c o u r t ' s ] f a i l u r e t o 
n o t i c e i t w o u l d s e r i o u s l y a f f e c t t h e f a i r n e s s o r 
i n t e g r i t y o f t h e j u d i c i a l p r o c e e d i n g s . ' [Ex p a r t e ]  
Womack, 435 So. 2d [766, 769 [ ( A l a . 1 9 8 3 ) ] . The 
C o u r t o f C r i m i n a l A p p e a l s d e t e r m i n e d t h a t t h e r e was 
no p l a i n e r r o r b e c a u s e t h e t r i a l c o u r t c o u l d have 
' r e a s o n a b l y d e t e r m i n e d t h a t ... d e f e n s e c o u n s e l h ad 
e l i c i t e d M i n o r ' s a d m i s s i o n o f t h e p r i o r c o n v i c t i o n s 
as p a r t o f t r i a l s t r a t e g y and d i d n o t want t o c a l l 
a d d i t i o n a l a t t e n t i o n t o t h e e v i d e n c e t h r o u g h an 
i n s t r u c t i o n t o t h e j u r y . ' 780 So. 2d a t 773. We 
d i s a g r e e . A s s u m i n g t h e t r i a l c o u r t d i d b e l i e v e t h a t 
t h e f a i l u r e t o r e q u e s t t h e i n s t r u c t i o n was a t r i a l 
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t a c t i c , t h e t r i a l c o u r t c o u l d have e a s i l y i n q u i r e d 
as t o w h e t h e r d e f e n s e c o u n s e l w a n t e d t h e i n s t r u c t i o n 
g i v e n . C o n s i d e r i n g t h e p r e s u m p t i v e l y p r e j u d i c i a l 
n a t u r e o f e v i d e n c e o f a d e f e n d a n t ' s p r i o r 
c o n v i c t i o n s , we c o n s i d e r i t i n c u m b e n t on t h e t r i a l 
c o u r t t o e n s u r e t h a t t h e j u r y was i n s t r u c t e d on t h e 
p r o p e r u s e o f s u c h e v i d e n c e . We c o n c l u d e t h a t t h e 
f a i l u r e o f t h e t r i a l c o u r t t o i n s t r u c t t h e j u r y t h a t 
i t c o u l d n o t use s u c h e v i d e n c e as s u b s t a n t i v e 
e v i d e n c e o f g u i l t 'has o r p r o b a b l y h a s ' 
s u b s t a n t i a l l y p r e j u d i c e d M i n o r ; t h u s , i t s a t i s f i e s 
t h e p l a i n - e r r o r s t a n d a r d . See R u l e 3 9 ( a ) ( 2 ) ( D ) and 
( k ) , A l a . R. App. P. 

" F u r t h e r m o r e , t h e p r o s e c u t o r drew i n c r e a s e d 
a t t e n t i o n t o M i n o r ' s p r i o r c o n v i c t i o n s t h r o u g h h i s 
c r o s s - e x a m i n a t i o n . On c r o s s - e x a m i n a t i o n , M i n o r 
p r o v i d e d d e t a i l s c o n c e r n i n g e a c h o f t h e p r i o r 
c o n v i c t i o n s . He c l a i m e d t h a t t h e s e c o n d - d e g r e e 
a s s a u l t c h a r g e was b a s e d on a s h o o t i n g t h a t was done 
i n s e l f - d e f e n s e ; t h a t t h e s e c o n d - d e g r e e r a p e c h a r g e 
was b a s e d on t h e s t a t u t o r y r a p e o f a f e m a l e who had 
l i e d a b o u t h e r age; and t h a t t h e d r u g - p o s s e s s i o n 
c h a r g e was b a s e d on d r u g s t h a t were n o t h i s . The 
p r o s e c u t o r u s e d t h e s e e l a b o r a t i o n s t o a r g u e t h a t 
M i n o r f a i l e d t o t a k e r e s p o n s i b i l i t y f o r h i s a c t i o n s . 
S p e c i f i c a l l y , a f t e r M i n o r t e s t i f i e d t h a t he had 
p l e a d e d g u i l t y t o p o s s e s s i o n o f a c o n t r o l l e d 
s u b s t a n c e b u t t h a t t h e d r u g s were n o t h i s , t h e 
f o l l o w i n g c o l l o q u y o c c u r r e d : 

" ' [ P r o s e c u t o r ] : So t h a t was n o t y o u r 
d r u g s , e i t h e r ? 

" ' [ M i n o r ] : No, i t was n o t . 

" ' [ P r o s e c u t o r ] : And you d i d n o t k i l l 
E b i o u s ? 

" ' [ M i n o r ] : No, I d i d n o t k i l l 
E b i o u s . ' 
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"(R. 1259.) T h e r e a f t e r , t h e p r o s e c u t o r commented: 
' A c t u a l l y , Mr. M i n o r , you have g o t an e x p l a n a t i o n 
f o r e v e r y t h i n g t o m i n i m i z e y o u r r e s p o n s i b i l i t y , 
d o n ' t y o u ? ' C o n s i d e r i n g t h e s e s t a t e m e n t s i n l i g h t 
o f '1) [ t ] h e t e n d e n c y [ o f j u r i e s ] t o c o n v i c t n o t 
b e c a u s e t h e d e f e n d a n t i s g u i l t y o f t h e c h a r g e d 
o f f e n s e , b u t b e c a u s e e v i d e n c e i n t r o d u c e d shows he i s 
a b a d p e r s o n who s h o u l d be i n c a r c e r a t e d r e g a r d l e s s 
o f h i s p r e s e n t g u i l t , and 2) t h e t e n d e n c y [ o f 
j u r i e s ] t o i n f e r t h a t , b e c a u s e t h e d e f e n d a n t 
c o m m i t t e d a p r i o r c r i m e , he c o m m i t t e d t h e c r i m e 
c h a r g e d , ' M c I n t o s h , 443 So. 2d a t 1285, we must 
c o n c l u d e t h a t t h e t r i a l c o u r t ' s f a i l u r e t o i n s t r u c t 
t h e j u r y t h a t M i n o r ' s p r i o r c o n v i c t i o n s c o u l d n o t be 
u s e d f o r t h o s e p u r p o s e s c o n s t i t u t e s a p a r t i c u l a r l y 
e g r e g i o u s e r r o r . T h e r e f o r e , we r e v e r s e t h e j u d g m e n t 
o f t h e C o u r t o f C r i m i n a l A p p e a l s and remand f o r t h a t 
c o u r t t o o r d e r a new t r i a l . " 

Ex p a r t e M i n o r , 780 So. 2d a t 799-804 ( f o o t n o t e o m i t t e d ) . 

S h o r t l y t h e r e a f t e r , i n Ex p a r t e S n y d e r , 893 So. 2d 482, 

485-87 ( A l a . 2 0 0 1 ) , t h e A l a bama Supreme C o u r t l i m i t e d i t s 

h o l d i n g i n Ex p a r t e M i n o r , r e a s o n i n g as f o l l o w s : 

" T h i s C o u r t , i n f i n d i n g t h a t p l a i n e r r o r h a d 
o c c u r r e d i n Ex p a r t e M i n o r , r e c o g n i z e d t h a t M i n o r ' s 
t e s t i m o n y was e x t r e m e l y d a m a g ing, t h a t t h e n e e d f o r 
an i n s t r u c t i o n l i m i t i n g t h e u s e o f t h e e v i d e n c e was 
o b v i o u s , and t h a t t h e f a i l u r e t o g i v e t h e 
i n s t r u c t i o n was so p r e j u d i c i a l t h a t i t a f f e c t e d 
M i n o r ' s s u b s t a n t i a l r i g h t s . W h i l e t h e C o u r t f o u n d 
p l a i n e r r o r i n t h e t r i a l c o u r t ' s f a i l u r e t o i n s t r u c t 
t h e j u r y on t h e p u r p o s e o f t h e e v i d e n c e o f M i n o r ' s 
p r i o r c o n v i c t i o n , t h e C o u r t ' s h o l d i n g i n t h a t r e g a r d 
d i d n o t e s t a b l i s h a p e r se r u l e . See U n i t e d S t a t e s  
v. W a l d r i p , 981 F.2d 799 ( 5 t h C i r . 1 9 9 3 ) ( c l a r i f y i n g 
U n i t e d S t a t e s v. D i a z , 585 F.2d 116 ( 5 t h C i r . 1 9 7 8 ) , 
and h o l d i n g t h a t w h e t h e r a f a i l u r e t o i n s t r u c t on 
t h e l i m i t e d use o f p r i o r - c o n v i c t i o n e v i d e n c e was 
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e r r o r was t o be d e t e r m i n e d on a c a s e - b y - c a s e b a s i s ) . 
Thus, e a c h i n q u i r y r e g a r d i n g t h e p r o p r i e t y o f an 
i n s t r u c t i o n on t h e use o f e v i d e n c e o f p r i o r 
c o n v i c t i o n s p r e s e n t e d f o r impeachment p u r p o s e s must 
be d e t e r m i n e d on a c a s e - b y - c a s e b a s i s . 

" I n t h e p r e s e n t c a s e , S n y d e r t e s t i f i e d on d i r e c t 
e x a m i n a t i o n t h a t he had p l e a d e d g u i l t y t o s e c o n d -
d e g r e e t h e f t o f p r o p e r t y . A t t h e b e g i n n i n g o f t h e 
s t a t e ' s c r o s s - e x a m i n a t i o n , t h e f o l l o w i n g o c c u r r e d 
w i t h r e g a r d t o t h a t p r i o r c o n v i c t i o n : 

" ' [ P r o s e c u t o r ] : Of c o u r s e , you s a i d t h a t 
-- I b e l i e v e you s a i d you c a u g h t a c a s e i n 
'87. I s t h a t y o u r word? You c a u g h t a 
c a s e . I s t h a t what you s a i d ? 

" ' [ S n y d e r ] : May h a v e , y e s , s i r . 

" ' [ P r o s e c u t o r ] : T h a t you c a u g h t a c a s e i n 
'87 and t h a t c a s e was t h e f t o f p r o p e r t y ? 

" ' [ S n y d e r ] : Y e s , s i r . ' 

"(R. 3 1 1 1 . ) The p r o s e c u t o r d i d n o t q u e s t i o n S n y d e r 
f u r t h e r a b o u t t h i s c o n v i c t i o n . Nor d i d t h e 
p r o s e c u t o r e m p h a s i z e S n y d e r ' s p r i o r c o n v i c t i o n 
d u r i n g h i s c l o s i n g a r g u m e n t . Thus, u n l i k e t h e 
e v i d e n c e i n Ex p a r t e M i n o r , t h e e v i d e n c e o f S n y d e r ' s 
p r i o r c o n v i c t i o n was p r e s u m p t i v e l y p r e j u d i c i a l , b u t 
i t s i m p a c t was n o t e g r e g i o u s . 

"The s t a t e r e q u e s t e d t h a t t h e t r i a l c o u r t g i v e 
t h e s t a n d a r d c h a r g e on t h e p r o p e r use o f S n y d e r ' s 
p r i o r c o n v i c t i o n . The t r i a l c o u r t i n s t r u c t e d t h e 
j u r y as f o l l o w s : 

"'Now, t h e r e has been some t e s t i m o n y 
o f f e r e d t o t h e e f f e c t t h a t a w i t n e s s p r i o r 
t o t a k i n g t h e w i t n e s s s t a n d d u r i n g t h i s 
t r i a l has been c o n v i c t e d o f a c r i m e . T h i s  
t e s t i m o n y i s a l l o w e d t o go t o you f o r one 

30 



CR-06-1038 

p u r p o s e , and t h a t i s f o r y o u r c o n s i d e r a t i o n  
i n d e t e r m i n i n g what c r e d i b i l i t y you w i l l  
g i v e a w i t n e s s ' s t e s t i m o n y f r o m t h e w i t n e s s  
s t a n d i n t h i s c a s e . T h i s i s f o r y o u r 
c o n s i d e r a t i o n a l o n g w i t h a l l t h e o t h e r 
f a c t o r s i n d e t e r m i n i n g w h e t h e r a w i t n e s s i s 
w o r t h y o f b e l i e f i n what he s a y s f r o m t h e 
w i t n e s s s t a n d . ' 

" ( E m p h a s i s a d d e d . ) 

"The C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t p l a i n 
e r r o r had o c c u r r e d i n S n y d e r ' s t r i a l b e c a u s e t h e 
t r i a l c o u r t 

" ' d i d n o t s p e c i f i c a l l y t e l l t h e j u r y t h a t 
i t c o u l d n o t c o n s i d e r [ S n y d e r ' s ] p r i o r 
c o n v i c t i o n as s u b s t a n t i v e e v i d e n c e t h a t he 
c o m m i t t e d t h e c a p i t a l o f f e n s e s w i t h w h i c h 
he was c h a r g e d . ... [T]he j u r y c o u l d have 
c o n c l u d e d t h a t [ S n y d e r ] c o m m i t t e d t h e 
c h a r g e d o f f e n s e s b e c a u s e he had p r e v i o u s l y 
d e m o n s t r a t e d a c r i m i n a l t e n d e n c y . ' 

"893 So. 2d a t 447. 

" I n Ex p a r t e M i n o r , t h e C o u r t was c o n f r o n t e d 
w i t h a s i t u a t i o n where t h e j u r y was n o t o f f e r e d any 
d i r e c t i o n as t o t h e p u r p o s e o f t h e p r i o r - c o n v i c t i o n 
e v i d e n c e . We must now d e t e r m i n e i f t h e t r i a l c o u r t 
i n t h i s c a s e e r r e d by n o t s p e c i f i c a l l y i n s t r u c t i n g 
t h e j u r y t h a t i t c o u l d n o t use p r i o r - c o n v i c t i o n 
e v i d e n c e as ' s u b s t a n t i v e e v i d e n c e o f g u i l t . ' 

" I t i s w e l l - s e t t l e d l a w t h a t , p r o v i d e d t h e 
i n s t r u c t i o n s a c c u r a t e l y s t a t e t h e l a w , a t r i a l c o u r t 
has b r o a d d i s c r e t i o n i n f o r m u l a t i n g i t s i n s t r u c t i o n s 
t o t h e j u r y . B r o a d n a x v. S t a t e , 825 So. 2d 134 
( A l a . C r i m . App. 2 0 0 0 ) . I n Gaddy v. S t a t e , 698 So. 
2d 1100, 1132-33 ( A l a . C r i m . App. 1 9 9 5 ) , a f f ' d , 698 
So. 2d 1150 ( A l a . 1 9 9 7 ) , Gaddy r e q u e s t e d an 
i n s t r u c t i o n t o t h e e f f e c t t h a t e v i d e n c e o f p r i o r 
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i n 
as a 

one 

c o n v i c t i o n s d i d n o t c o n s t i t u t e e v i d e n c e t h a t he had 
c o m m i t t e d t h e c h a r g e d c r i m e . The r e q u e s t e d c h a r g e 
s t a t e d : ' " I c h a r g e you t h a t e v i d e n c e o f o t h e r 
o f f e n s e s t h a n t h o s e c h a r g e d i n t h e i n d i c t m e n t i s n o t 
t o be c o n s i d e r e d as e v i d e n c e o f t h e t r u t h o f t h e 
m a t t e r s c o n t a i n e d i n t h e i n d i c t m e n t . " ' 698 So. 2d 
1132. The t r i a l c o u r t r e f u s e d t o i s s u e t h e 
i n s t r u c t i o n b u t i s s u e d t h e f o l l o w i n g i n s t r u c t i o n : 

" ' " I d i d n o t t e l l you when we 
f i r s t t a l k e d t h a t t h e p r i o r 
r o b b e r y c o n v i c t i o n t h a t Mr. 
Gaddy has s u f f e r e d s u b s e q u e n t t o 
t h e e v e n t s i n December h e r e i n 
B i r m i n g h a m i s a d m i t t e d f o r t h e 
s o l e and l i m i t e d p u r p o s e f o r you 
t o have a t y o u r d i s p o s a l 
a s s e s s i n g h i s c r e d i b i l i t y 
w i t n e s s . The l a w p r o v i d e s i f 
has s u f f e r e d a c o n v i c t i o n f o r an 
o f f e n s e i n v o l v i n g m o r a l 
t u r p i t u d e , s u c h as r o b b e r y , t h e n 
t h e s e c o n v i c t i o n s may be c a l l e d 
t o t h e j u r y ' s a t t e n t i o n . B u t i t 
i s f o r t h e l i m i t e d p u r p o s e f o r 
you h a v i n g t h a t i n f o r m a t i o n a t 
y o u r d i s p o s a l i n a s s e s s i n g h i s 
t r u s t w o r t h i n e s s . " ' 

"698 So. 2d a t 1133. The C o u r t o f C r i m i n a l A p p e a l s 
c o n c l u d e d t h a t t h a t i n s t r u c t i o n p r o p e r l y i n f o r m e d 
t h e j u r y as t o t h e l i m i t e d p u r p o s e o f t h e e v i d e n c e 
o f t h e p r i o r c r i m e s -- c r e d i b i l i t y -- and t h a t t h e 
g i v i n g o f t h a t i n s t r u c t i o n was n o t p l a i n e r r o r . 
T h i s C o u r t d i d n o t o v e r r u l e Gaddy i n i t s a n a l y s i s i n 
Ex p a r t e M i n o r . See a l s o J o h n s o n v. S t a t e , 292 A l a . 
208, 291 So. 2d 336 ( 1 9 7 4 ) ( s t a t i n g t h a t an 
i n s t r u c t i o n on t h e l i m i t e d use o f t h e e v i d e n c e 
s a t i s f i e s any need t o i n s t r u c t t h e j u r y t h a t t h e 
e v i d e n c e may n o t be u s e d as e v i d e n c e o f t h e c r i m e 
c h a r g e d ) . 
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"The h o l d i n g i n Gaddy i s r e a s o n a b l e , s o u n d , and 
w o r t h y o f a p p l i c a t i o n t o t h i s c a s e . H e r e , t h e t r i a l 
c o u r t p r o p e r l y i n s t r u c t e d t h e j u r y as t o t h e p u r p o s e 
o f t h e e v i d e n c e o f S n y d e r ' s p r i o r c o n v i c t i o n . I f an 
i n s t r u c t i o n c l e a r l y i n f o r m s t h e j u r y o f t h e s o l e 
p u r p o s e o f p r i o r - c o n v i c t i o n e v i d e n c e -- t h e 
w i t n e s s ' s c r e d i b i l i t y -- i t i s r e a s o n a b l e t o assume 
t h a t t h e j u r y w o u l d n o t use t h e e v i d e n c e f o r any 
o t h e r p u r p o s e . See, e.g., T a y l o r v. S t a t e , 666 So. 
2d 36 ( A l a . C r i m . App. 1 9 9 4 ) , a f f ' d , 666 So. 2d 73 
( A l a . 1 9 9 5 ) , c e r t . d e n i e d , 516 U.S. 1120 
( 1 9 9 6 ) ( r e c o g n i z i n g t h a t j u r o r s a r e presumed t o 
f o l l o w i n s t r u c t i o n s ) . U n l i k e t h e c i r c u m s t a n c e s i n 
Ex p a r t e M i n o r , where t h e j u r y c o u l d have u s e d t h e 
t e s t i m o n y f o r w h a t e v e r p u r p o s e i t d e s i r e d -- t o 
d e t e r m i n e a w i t n e s s ' s c r e d i b i l i t y o r as s u b s t a n t i v e 
e v i d e n c e o f t h e d e f e n d a n t ' s g u i l t -- t h e t r i a l c o u r t 
i n t h i s c a s e i n f o r m e d t h e j u r y t h a t t h e p r i o r -
c o n v i c t i o n e v i d e n c e had 'one p u r p o s e ' and t h a t t h a t 
p u r p o s e was t o d e t e r m i n e c r e d i b i l i t y ; c o n s e q u e n t l y , 
i t e r a d i c a t e d t h e n e c e s s i t y o f i n f o r m i n g t h e j u r y 
t h a t i t w o u l d be i m p r o p e r t o use t h e e v i d e n c e as 
s u b s t a n t i v e e v i d e n c e o f g u i l t . The unambiguous 
i n s t r u c t i o n a d e q u a t e l y c a u t i o n e d t h e j u r y , 
e x p l i c i t l y s t a t e d t h e s o l e p u r p o s e o f t h e t e s t i m o n y , 
and e l i m i n a t e d t h e r i s k t h a t t h e e v i d e n c e w o u l d be 
u s e d i m p r o p e r l y . T h e r e f o r e , t h e e m p h a s i s i n t h e 
i n s t r u c t i o n on t h e one p u r p o s e o f t h e e v i d e n c e 
o v ercomes a f i n d i n g t h a t t h e a l l e g e d e r r o r 'has o r 
p r o b a b l y has a d v e r s e l y a f f e c t e d t h e s u b s t a n t i a l 
r i g h t o f [ S n y d e r ] . ' R u l e 45A, A l a . R. App. P. To 
h o l d t h a t t h e t r i a l c o u r t i s r e q u i r e d t o i n f o r m t h e 
j u r y t h a t p r i o r - c o n v i c t i o n e v i d e n c e c a n n o t be u s e d 
as s u b s t a n t i v e e v i d e n c e , w o u l d u n n e c e s s a r i l y l i m i t 
t h e t r i a l c o u r t ' s d i s c r e t i o n i n f o r m i n g j u r y 
i n s t r u c t i o n s , w o u l d r e s t r i c t d e f e n s e c o u n s e l ' s t r i a l 
s t r a t e g y , c f . U n i t e d S t a t e s v. B a r n e s , 586 F.2d 
1052, 1059 ( 5 t h C i r . 1 9 7 8 ) , and i n c e r t a i n 
c i r c u m s t a n c e s may u n n e c e s s a r i l y e m p h a s i z e t h e 
p r e j u d i c i a l e v i d e n c e . T h e r e f o r e , w h i l e t h e 
i n s t r u c t i o n t o t h e j u r y must s t a t e e i t h e r t h a t 
p r i o r - c o n v i c t i o n e v i d e n c e can be u s e d o n l y f o r t h e 
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p u r p o s e o f a s s e s s i n g a w i t n e s s ' s c r e d i b i l i t y o r 
s t a t e t h a t s u c h e v i d e n c e may n o t be u s e d as 
s u b s t a n t i v e e v i d e n c e o f t h e d e f e n d a n t ' s g u i l t o f t h e 
c r i m e c h a r g e d , i t i s n o t r e v e r s i b l e e r r o r p e r se i f 
t h e t r i a l c o u r t does n o t i n s t r u c t b o t h as t o t h e 
a d m i s s i b l e p u r p o s e o f t h e p r i o r - c o n v i c t i o n e v i d e n c e 
and t h e p u r p o s e f o r w h i c h s u c h e v i d e n c e may n o t be 
c o n s i d e r e d , u n l e s s c o u n s e l r e q u e s t s s u c h a two-
p r o n g e d i n s t r u c t i o n and t h e i n s t r u c t i o n i s s u p p o r t e d 
by t h e e v i d e n c e . 

"Under t h e f a c t s p r e s e n t e d h e r e , t h e t r i a l 
c o u r t ' s i n s t r u c t i o n t o t h e j u r y on t h e use o f t h e 
e v i d e n c e o f S n y d e r ' s p r i o r c o n v i c t i o n was a c o r r e c t 
s t a t e m e n t o f t h e l a w ; i t d i d n o t c o n s t i t u t e p l a i n 
e r r o r . The judgment o f t h e C o u r t o f C r i m i n a l 
A p p e a l s i s r e v e r s e d and t h i s c a u s e i s remanded t o 
t h a t c o u r t f o r f u r t h e r r e v i e w c o n s i s t e n t w i t h t h i s 
o p i n i o n . " 

( F o o t n o t e o m i t t e d . ) 

F i n a l l y , b o t h t h i s c o u r t and t h e A l a b a m a Supreme C o u r t 

have r e c o g n i z e d t h a t t h e d e c i s i o n s i n Ex p a r t e M i n o r and Ex  

p a r t e S n y d e r a r e l i m i t e d t o t h o s e c a s e s i n w h i c h e v i d e n c e 

a b o u t p r i o r c o n v i c t i o n s i s o f f e r e d f o r impeachment p u r p o s e s . 

See J o h n s o n v. S t a t e , [Ms. 1041313, O c t o b e r 6, 2006] So. 

3d ( A l a . 2 0 0 6 ) ; Ex p a r t e M a r t i n , 931 So. 2d 759 ( A l a . 

2 0 0 4 ) ; Key v. S t a t e , 891 So. 2d 353 ( A l a . C r i m . App. 2 0 0 2 ) . 

I n t h i s c a s e , t h e e v i d e n c e a b o u t R i l e y ' s p r i o r 

c o n v i c t i o n s was o f f e r e d f o r impeachment p u r p o s e s , as was t h e 

s i t u a t i o n i n Ex p a r t e M i n o r and Ex p a r t e S n y d e r , r a t h e r t h a n 
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f o r o t h e r p e r m i s s i b l e p u r p o s e s , as was t h e s i t u a t i o n i n 

J o h n s o n , Ex p a r t e M a r t i n , and Key. Thus, we r e v i e w t h e t r i a l 

c o u r t ' s f a i l u r e t o i n s t r u c t t h e j u r y on t h e p r o p e r u s e o f 

e v i d e n c e a b o u t R i l e y ' s p r i o r c o n v i c t i o n s i n l i g h t o f t h e 

d e c i s i o n s i n Ex p a r t e M i n o r and Ex p a r t e S n y d e r . 

I n t h i s c a s e , t h e t r i a l c o u r t d i d n o t i n s t r u c t t h e j u r y 

t h a t t h e e v i d e n c e a b o u t R i l e y ' s p r i o r c o n v i c t i o n s c o u l d n o t be 

c o n s i d e r e d as s u b s t a n t i v e e v i d e n c e t h a t he c o m m i t t e d t h e c r i m e 

c h a r g e d . See Ex p a r t e M i n o r . I t a l s o d i d n o t i n s t r u c t t h e 

j u r y t h a t t h e p r i o r c o n v i c t i o n s c o u l d be u s e d s o l e l y f o r t h e 

s o l e p u r p o s e o f d e t e r m i n i n g R i l e y ' s c r e d i b i l i t y . See Ex p a r t e  

S n y d e r . I n f a c t , t h e t r i a l c o u r t d i d n o t g i v e t h e j u r y any 

g u i d a n c e as t o t h e p u r p o s e s f o r w h i c h e v i d e n c e a b o u t R i l e y ' s 

p r i o r c o n v i c t i o n s c o u l d o r c o u l d n o t be u s e d . T h e r e f o r e , as 

was t h e c a s e i n Ex p a r t e M i n o r , t h e j u r y c o u l d have u s e d t h e 

t e s t i m o n y f o r w h a t e v e r p u r p o s e i t d e s i r e d -- t o d e t e r m i n e 

R i l e y ' s c r e d i b i l i t y o r as s u b s t a n t i v e e v i d e n c e o f R i l e y ' s 

g u i l t . S p e c i f i c a l l y , t h e j u r y c o u l d have i m p r o p e r l y f o u n d 

t h a t R i l e y i n t e n d e d t o k i l l t h e v i c t i m b e c a u s e he h a d 

d e m o n s t r a t e d a p r i o r c r i m i n a l t e n d e n c y . 
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I n t h i s c a s e , l i k e i n Ex p a r t e M i n o r , t h e p r o s e c u t o r 

e m p h a s i z e d t h e e v i d e n c e a b o u t R i l e y ' s p r i o r c o n v i c t i o n s d u r i n g 

h i s c r o s s - e x a m i n a t i o n o f R i l e y . S u b s e q u e n t l y , d u r i n g h i s 

r e b u t t a l c l o s i n g a r g u m e n t , t h e p r o s e c u t o r s p e c i f i c a l l y s t a t e d : 

"We t r i e d t o h e l p t h i s guy. He s a i d I'm i n j u v e n i l e  
c o u r t . Yeah, we t r i e d t o r e h a b i l i t a t e h i m . D i d n ' t  
work. T h a t ' s w h a t ' s wrong w i t h o u r s y s t e m t h a t 
p e o p l e c r i t i c i z e and you have t h e power and t h e 
a u t h o r i t y t o do s o m e t h i n g a b o u t i t , a nd you s h o u l d . " 

(R. 763-64) ( e m p h a s i s a d d e d ) . As a g e n e r a l r u l e , j u v e n i l e 

a d j u d i c a t i o n s may n o t be u s e d t o i m p e a c h a d e f e n d a n t . See Ex 

p a r t e M c C o r v e y , 686 So. 2d 425 ( A l a . 1 9 9 6 ) ; Bone v. S t a t e , 706 

So. 2d 1291 ( A l a . C r i m . App. 1 9 9 7 ) ; Moore v. S t a t e , 333 So. 2d 

165 ( A l a . C r i m . App. 1 9 7 6 ) ; Love v. S t a t e , 36 A l a . App. 693, 

63 So. 2d 285 ( 1 9 5 3 ) . W i t h r e g a r d t o impeachment by e v i d e n c e 

o f c o n v i c t i o n o f a c r i m e , R u l e 6 0 9 ( d ) , A l a . R. E v i d . , p r o v i d e s 

t h a t " [ e ] v i d e n c e o f j u v e n i l e o r y o u t h f u l o f f e n d e r 

a d j u d i c a t i o n s i s n o t a d m i s s i b l e u n d e r t h i s r u l e . " A l s o , w i t h 

r e g a r d t o j u v e n i l e c o u r t p r o c e e d i n g s , § 12-15-72, A l a . Code 

1975, p r o v i d e s : 

" ( a ) An o r d e r o f d i s p o s i t i o n o r o t h e r 
a d j u d i c a t i o n i n p r o c e e d i n g s u n d e r s u b s e c t i o n (a) o f 
S e c t i o n 12-15-30 s h a l l n o t be c o n s i d e r e d t o be a 
c o n v i c t i o n o r impose any c i v i l d i s a b i l i t i e s 
o r d i n a r i l y r e s u l t i n g f r o m a c o n v i c t i o n o f a c r i m e o r 
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o p e r a t e t o d i s q u a l i f y t h e c h i l d i n any c i v i l s e r v i c e 
a p p l i c a t i o n o r a p p o i n t m e n t . 

"(b) The d i s p o s i t i o n o f a c h i l d and e v i d e n c e 
g i v e n i n a h e a r i n g i n t h e c o u r t s h a l l n o t be 
a d m i s s i b l e as e v i d e n c e a g a i n s t h i m i n any c a s e o r 
p r o c e e d i n g i n any o t h e r c o u r t w h e t h e r b e f o r e o r 
a f t e r r e a c h i n g m a j o r i t y , e x c e p t i n a d i s p o s i t i o n 
h e a r i n g i n a j u v e n i l e c o u r t o r i n s e n t e n c i n g 
p r o c e e d i n g s a f t e r c o n v i c t i o n o f a c r i m e f o r t h e 
p u r p o s e s o f a p r e s e n t e n c e s t u d y and r e p o r t . " 

We r e c o g n i z e t h a t , d u r i n g c r o s s - e x a m i n a t i o n by t h e 

p r o s e c u t o r , R i l e y v o l u n t e e r e d i n f o r m a t i o n a b o u t h i s p r i o r 

j u v e n i l e a d j u d i c a t i o n s and h i s b e i n g s e n t t o b o o t camp. I f 

t h a t were t h e o n l y m e n t i o n o f t h e j u v e n i l e a d j u d i c a t i o n s and 

d i s p o s i t i o n s , we m i g h t f i n d t h a t he i n v i t e d any e r r o r i n t h a t 

r e g a r d . However, d u r i n g h i s r e b u t t a l c l o s i n g a r g u m e n t , t h e 

p r o s e c u t o r s p e c i f i c a l l y a r g u e d t h a t t h e S t a t e o f A l a b a m a ha d 

t r i e d t o h e l p R i l e y and h a d t r i e d t o r e h a b i l i t a t e h i m and t h a t 

i t h a d n o t w o r k e d , t h u s i m p l y i n g t h a t R i l e y was a b a d p e r s o n 

and t h a t he h a d i n t e n d e d t o commit t h i s o f f e n s e b e c a u s e he was 

a b a d p e r s o n . T h a t i s p r e c i s e l y what R u l e 609, A l a . R. E v i d . , 

f o r b i d s . 

B a s e d on t h e A l a b a m a Supreme C o u r t ' s d e c i s i o n s i n Ex  

p a r t e M i n o r and Ex p a r t e S n y d e r , we c o n c l u d e t h a t t h e t r i a l 

c o u r t s h o u l d have g i v e n t h e j u r y a l i m i t i n g i n s t r u c t i o n 
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r e g a r d i n g t h e p r o p e r use o f e v i d e n c e a b o u t R i l e y ' s p r i o r 

c o n v i c t i o n s . We c a n n o t assume t h a t t h e j u r y w o u l d have 

u n d e r s t o o d , w i t h o u t i n s t r u c t i o n , t h a t i t c o u l d u se e v i d e n c e 

a b o u t R i l e y ' s p r i o r c o n v i c t i o n s o n l y f o r impeachment, 

p a r t i c u l a r l y a f t e r t h e p r o s e c u t o r ' s r e b u t t a l c l o s i n g a rgument 

and h i s i n f e r e n c e t h a t R i l e y was a b a d p e r s o n who c o u l d n o t be 

r e h a b i l i t a t e d . R a t h e r , we must c o n c l u d e t h a t , u n d e r t h e s e 

c i r c u m s t a n c e s , as was t h e c a s e i n Ex p a r t e M i n o r , t h e e v i d e n c e 

a b o u t R i l e y ' s p r i o r c o n v i c t i o n s was p r e s u m p t i v e l y p r e j u d i c i a l 

and i t s i m p a c t was e g r e g i o u s and t h a t t h e t r i a l c o u r t ' s 

f a i l u r e t o i n s t r u c t t h e j u r y r e g a r d i n g t h e p r o p e r use o f 

e v i d e n c e a b o u t R i l e y ' s p r i o r c o n v i c t i o n s r o s e t o t h e l e v e l o f 

p l a i n e r r o r . A c c o r d i n g l y , we r e v e r s e t h e t r i a l c o u r t ' s 

j u d g m e n t and remand t h i s c a s e f o r p r o c e e d i n g s t h a t a r e 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

W e l c h , J . , c o n c u r s . K e l l u m and M a i n , J J . , c o n c u r i n t h e 

r e s u l t . Windom, J . , d i s s e n t s , w i t h o p i n i o n . 

WINDOM, JUDGE, d i s s e n t i n g . 

I a g r e e w i t h t h e p l u r a l i t y ' s d e t e r m i n a t i o n t h a t t h e 

c i r c u i t c o u r t e r r e d by f a i l i n g t o i n s t r u c t t h e j u r y t h a t i t 

38 



CR-06-1038 

c o u l d o n l y c o n s i d e r R i l e y ' s p r i o r c o n v i c t i o n s f o r impeachment 

p u r p o s e s . See Ex p a r t e M i n o r , 780 So. 2d 796 ( A l a . 2 0 0 0 ) . 

I a l s o a g r e e w i t h t h e p l u r a l i t y ' s d e t e r m i n a t i o n t h a t t h e 

p r o s e c u t o r i m p r o p e r l y u t i l i z e d and commented on R i l e y ' s 

j u v e n i l e a d j u d i c a t i o n s . However, b a s e d on t h e o v e r w h e l m i n g 

e v i d e n c e p r e s e n t e d by t h e S t a t e and t h e n a t u r e o f R i l e y ' s 

d e f e n s e , I d i s a g r e e t h a t t h e s e e r r o r s r i s e t o t h e l e v e l o f 

p l a i n e r r o r . R u l e 45A, A l a . R. App. P. T h e r e f o r e , I 

r e s p e c t f u l l y d i s s e n t . 

"The s t a n d a r d o f r e v i e w i n r e v i e w i n g a c l a i m u n d e r t h e 

p l a i n - e r r o r d o c t r i n e i s s t r i c t e r t h a n t h e s t a n d a r d u s e d i n 

r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d i n t h e t r i a l c o u r t 

o r on a p p e a l . " H a l l v. S t a t e , 820 So. 2d 113, 121-22 ( A l a . 

C r i m . App. 1 9 9 9 ) . "'"To r i s e t o t h e l e v e l o f p l a i n e r r o r , t h e 

c l a i m e d e r r o r must n o t o n l y s e r i o u s l y a f f e c t a d e f e n d a n t ' s 

' s u b s t a n t i a l r i g h t s , ' b u t i t must a l s o have an u n f a i r 

p r e j u d i c i a l i m p a c t on t h e j u r y ' s d e l i b e r a t i o n s . " ' " Ex p a r t e  

Brown, 11 So. 3d 933, 938 ( A l a . 2008 ) ( q u o t i n g Ex p a r t e  

B r y a n t , 951 So. 2d 724, 727 ( A l a . 2 0 0 2 ) , q u o t i n g i n t u r n Hyde  

v. S t a t e , 778 So. 2d 199, 209 ( A l a . C r i m . App. 1 9 9 8 ) ) . T h a t 

i s , " ' [ t ] h e p l a i n - e r r o r e x c e p t i o n t o t h e 

39 



CR-06-1038 

c o n t e m p o r a n e o u s - o b j e c t i o n r u l e i s t o be " u s e d s p a r i n g l y , 

s o l e l y i n t h o s e c i r c u m s t a n c e s i n w h i c h a m i s c a r r i a g e o f 

j u s t i c e w o u l d o t h e r w i s e r e s u l t . " ' " Ex p a r t e Brown, 11 So. 3d 

a t 938 ( q u o t i n g U n i t e d S t a t e s v. Young, 470 U.S. 1, 15 ( 1 9 8 5 ) , 

q u o t i n g i n t u r n U n i t e d S t a t e s v. F r a d y , 456 U.S. 152, 163, n. 

14 ( 1 9 8 2 ) ) . A l t h o u g h t h e " f a i l u r e t o o b j e c t does n o t p r e c l u d e 

[ a p p e l l a t e ] r e v i e w i n a c a p i t a l c a s e , i t does w e i g h a g a i n s t 

any c l a i m o f p r e j u d i c e . " Ex p a r t e Kennedy, 472 So. 2d 1106, 

1111 ( A l a . 1 9 8 5 ) . 

I n Ex p a r t e M i n o r , t h e c a s e p r i m a r i l y r e l i e d upon i n t h e 

main o p i n i o n , t h e Alabama Supreme C o u r t h e l d t h a t t h e c i r c u i t 

c o u r t ' s f a i l u r e t o g i v e an i n s t r u c t i o n l i m i t i n g t h e j u r y ' s 

c o n s i d e r a t i o n o f M i n o r ' s p r i o r c o n v i c t i o n s t o impeachment 

c o n s t i t u t e d p l a i n e r r o r . 780 So. 2d 796, 802-04 ( A l a . 2 0 0 0 ) . 

M i n o r was c h a r g e d w i t h c a p i t a l murder f o r c a u s i n g t h e d e a t h o f 

h i s i n f a n t s o n , E b i o u s . I d . a t 797-98. A t t r i a l M i n o r 

t e s t i f i e d i n h i s d e f e n s e and " m a i n t a i n e d t h a t he d i d n o t k i l l 

E b i o u s and t h a t he d i d n o t s t r i k e E b i o u s i n any way." I d . a t 

799. D u r i n g h i s t e s t i m o n y , M i n o r was i m p e a c h e d w i t h h i s p r i o r 

" c o n v i c t i o n s f o r a s s a u l t i n t h e s e c o n d d e g r e e , f o r p o s s e s s i o n 

o f c o c a i n e , and f o r r a p e i n t h e s e c o n d d e g r e e . " I d . A t t h e 
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c o n c l u s i o n o f t h e t r i a l , t h e c i r c u i t c o u r t d i d n o t i n s t r u c t 

t h e j u r y t h a t i t c o u l d o n l y c o n s i d e r M i n o r ' s p r i o r c o n v i c t i o n s 

f o r impeachment. I d . 

The Alabama Supreme C o u r t h e l d t h a t t h e c i r c u i t c o u r t 

e r r e d i n f a i l i n g t o sua s p o n t e i n s t r u c t t h e j u r y t h a t i t c o u l d 

o n l y c o n s i d e r M i n o r ' s p r i o r c o n v i c t i o n s f o r impeachment 

p u r p o s e s . S p e c i f i c a l l y , t h e Supreme C o u r t s t a t e d : 

"The t r i a l c o u r t d i d n o t t e l l t h e j u r y t h a t t h e 
e v i d e n c e o f M i n o r ' s p r i o r c o n v i c t i o n s c o u l d n o t be 
c o n s i d e r e d as s u b s t a n t i v e e v i d e n c e t h a t he c o m m i t t e d 
t h e c r i m e c h a r g e d . B e c a u s e t h e j u r o r s were n o t so 
i n s t r u c t e d , t h e y were f r e e t o c o n s i d e r t h e p r i o r 
c o n v i c t i o n s f o r any p u r p o s e ; t h u s , t h e y c o u l d 
c o n s i d e r t h e p r o b a b i l i t y t h a t M i n o r c o m m i t t e d t h e 
c r i m e b e c a u s e he had d e m o n s t r a t e d a p r i o r c r i m i n a l 
t e n d e n c y . " 

I d . a t 803. The Supreme C o u r t went on t o h o l d t h a t t h e 

" p r e s u m p t i v e l y p r e j u d i c i a l n a t u r e o f e v i d e n c e o f a d e f e n d a n t ' s 

p r i o r c o n v i c t i o n s " c o u p l e d w i t h t h e p o s s i b i l i t y t h a t t h e j u r y 

c o n s i d e r e d M i n o r ' s p r i o r c o n v i c t i o n s as s u b s t a n t i v e e v i d e n c e 

b e c a u s e i t has n o t been g i v e n a l i m i t i n g i n s t r u c t i o n 

c o n s t i t u t e d p l a i n e r r o r . I d . a t 804. 

I n S n y d e r v. S t a t e , 893 So. 2d 482, 485 ( A l a . 2 0 0 1 ) , t h e 

Alabama Supreme C o u r t e x p l a i n e d t h a t i t s d e c i s i o n i n Ex p a r t e  

M i n o r d i d n o t c r e a t e a p e r se r u l e r e q u i r i n g r e v e r s a l when a 

41 



CR-06-1038 

l i m i t i n g i n s t r u c t i o n was n o t g i v e n on t h e use o f e v i d e n c e o f 

p r i o r c o n v i c t i o n s . I n s t e a d , t h e f a i l u r e t o g i v e a l i m i t i n g 

i n s t r u c t i o n must be r e v i e w e d on a c a s e - b y - c a s e b a s i s . Ex  

p a r t e M a r t i n , 931 So. 2d 759, 768 ( A l a . 2 0 0 4 ) ; S n y d e r , 893 

So. 2d a t 485; see a l s o J o h n s o n v. S t a t e , [Ms. 1041313, O c t . 

6, 200 6] So. 3d , ( A l a . 200 6) ("This C o u r t i n 

S n y d e r l i m i t e d t h e h o l d i n g o f Ex p a r t e M i n o r by s t a t i n g t h a t 

a l t h o u g h t h e C o u r t i n Ex p a r t e M i n o r f o u n d ' p l a i n e r r o r i n t h e 

t r i a l c o u r t ' s f a i l u r e t o i n s t r u c t t h e j u r y on t h e p u r p o s e o f 

t h e e v i d e n c e o f M i n o r ' s p r i o r c o n v i c t i o n , t h e C o u r t ' s h o l d i n g 

i n t h a t r e g a r d d i d n o t e s t a b l i s h a p e r se r u l e ' r e g a r d i n g s u c h 

e v i d e n c e and t h a t 'each i n q u i r y r e g a r d i n g t h e p r o p r i e t y o f an 

i n s t r u c t i o n on t h e use o f e v i d e n c e o f p r i o r c o n v i c t i o n s 

p r e s e n t e d f o r impeachment p u r p o s e s must be d e t e r m i n e d on a 

c a s e - b y - c a s e b a s i s . ' " ) ( q u o t i n g S n y d e r , 893 So. 2d a t 4 8 5 ) . 

A p p l y i n g a c a s e - b y - c a s e a n a l y s i s as mandated by t h e Alabama 

Supreme C o u r t , I must c o n c l u d e t h a t t h e c i r c u i t c o u r t ' s 

f a i l u r e t o l i m i t t h e j u r y ' s c o n s i d e r a t i o n o f R i l e y ' s p r i o r 

c o n v i c t i o n s and t h e p r o s e c u t o r ' s comment d i d n o t c o n s t i t u t e 

p l a i n e r r o r . 
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As t h e p l u r a l i t y d e t a i l s , t h e e v i d e n c e p r e s e n t e d a t t r i a l 

o v e r w h e l m i n g l y e s t a b l i s h e d R i l e y ' s g u i l t . F i r s t and most 

damning, R i l e y ' s c r i m e was c a p t u r e d on t h e p a c k a g e - s t o r e 

s u r v e i l l a n c e v i d e o . The v i d e o d e p i c t s R i l e y e n t e r i n g t h e 

s t o r e and c a l m l y r o b b i n g t h e s t o r e c l e r k . When a c u s t o m e r 

e n t e r s t h e s t o r e , R i l e y c a l m l y c o n c e a l s h i s weapon, a l l o w s t h e 

c u s t o m e r t o make a p u r c h a s e , t h e n a l l o w s t h e c u s t o m e r t o 

l e a v e . Once t h e c u s t o m e r i s gone, R i l e y p r o c e e d e d w i t h t h e 

r o b b e r y . He t h e n f o r c e s t h e s t o r e c l e r k i n t o a b a c k room 

o u t s i d e t h e v i e w o f t h e s u r v e i l l a n c e camera. 

A l t h o u g h t h e e v e n t s t h a t t o o k p l a c e i n t h e b a c k room o f 

t h e s t o r e c a n n o t be s e e n on t h e v i d e o , t h e y can be h e a r d . 

A f t e r R i l e y f o r c e s t h e c l e r k i n t o t h e b a c k r o o m , he f i r e s a 

s h o t and t h e c l e r k can be h e a r d s c r e a m i n g i n p a i n . A f t e r a 

p a u s e , R i l e y f i r e s a s e c o n d s h o t . A f t e r a n o t h e r p a u s e , R i l e y 

f i r e s a t h i r d s h o t . H a v i n g j u s t s h o t t h e c l e r k t h r e e t i m e s , 

R i l e y t h e n c a l m l y p r o c e e d s i n t o t h e main a r e a o f t h e s t o r e and 

c o l l e c t s two v i d e o s f r o m t h e s t o r e s u r v e i l l a n c e c a m e r a s . He 

t h e n c a l m l y l e a v e s t h e s t o r e w i t h t h e p r o c e e d s o f h i s r o b b e r y . 

The S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t t h e 

s e m i a u t o m a t i c p i s t o l R i l e y u s e d t o s h o o t t h e c l e r k 
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m a l f u n c t i o n e d . S p e c i f i c a l l y , t h e weapon w o u l d n o t p r o p e r l y 

l o a d a new c a r t r i d g e i n t o t h e chamber a f t e r t h e p i s t o l had 

been f i r e d . B e c a u s e o f t h i s d e f e c t , a f t e r f i r i n g a s h o t , t h e 

s h o o t e r w o u l d have t o m a n u a l l y m a n i p u l a t e t h e f i r e a r m t o r e a d y 

i t t o f i r e t h e n e x t s h o t . T h i s e v i d e n c e e x p l a i n e d t h e p a u s e s 

b etween e a c h o f t h e t h r e e s h o t s t h a t c a n be h e a r d on t h e 

s u r v e i l l a n c e v i d e o . 

I n a d d i t i o n t o t h e s u r v e i l l a n c e v i d e o , R i l e y a d m i t t e d t o 

r o b b i n g and t o m u r d e r i n g t h e c l e r k . A f t e r t h e c r i m e , R i l e y 

a d m i t t e d t o Doug S a n d e r f e r t h a t he had r o b b e d and m u r d e r e d t h e 

c l e r k o f t h e p a c k a g e s t o r e . R i l e y i n f o r m e d S a n d e r f e r t h e he 

had r o b b e d t h e c l e r k a t t h e p a c k a g e s t o r e and t h a t d u r i n g t h e 

r o b b e r y a c u s t o m e r had e n t e r e d t h e s t o r e . He i n f o r m e d 

S a n d e r f e r t h a t he had a l l o w e d t h e c u s t o m e r t o l e a v e w i t h o u t 

i n c i d e n t and t h e n had s h o t t h e c l e r k t h r e e t i m e s . 

The S t a t e a l s o p r e s e n t e d e v i d e n c e o f t e l e p h o n e 

c o n v e r s a t i o n s R i l e y had w h i l e i n j a i l a w a i t i n g t r i a l . I n one 

c o n v e r s a t i o n , R i l e y e x p l a i n e d t o h i s s t e p - m o t h e r t h a t "one 

t a p e i s what s c r e w e d e v e r y t h i n g up f o r h i m . " J o h n s o n , So. 

3d a t . I n o t h e r c o n v e r s a t i o n s , R i l e y a t t e m p t e d t o 

o r c h e s t r a t e g e t t i n g h i s s t o r y s t r a i g h t w i t h o t h e r i n d i v i d u a l s 
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and a t t e m p t e d t o r e l a y a message t o one o f t h e S t a t e ' s 

w i t n e s s e s t o s t o p r u n n i n g h e r mouth. 

B a s e d on t h e o v e r w h e l m i n g e v i d e n c e o f g u i l t , t h e 

p r o s e c u t o r ' s i m p r o p e r comment and t h e c i r c u i t c o u r t ' s f a i l u r e 

t o i n s t r u c t t h e j u r y r e g a r d i n g t h e p u r p o s e f o r w h i c h p r i o r 

c o n v i c t i o n s c o u l d be c o n s i d e r e d d i d n o t r i s e t o t h e l e v e l o f 

p l a i n e r r o r . R u l e 45A, A l a . R. App. P. See S t a t e v. H e b e r t , 

158 N.H. 306, 317, 965 A.2d 1059, 1067 (2009) ( h o l d i n g t h a t 

t h e f a i l u r e t o sua s p o n t e i n s t r u c t t h e j u r y r e g a r d i n g i t s use 

o f p r i o r - c o n v i c t i o n e v i d e n c e was h a r m l e s s i n l i g h t o f t h e 

o v e r w h e l m i n g e v i d e n c e o f g u i l t ) ; U n i t e d S t a t e s v. C o o p e r , 942 

F.2d 1200, 1205 ( 7 t h C i r . 1991) ( h o l d i n g t h a t t h e t h a t t h e 

f a i l u r e t o g i v e a l i m i t i n g i n s t r u c t i o n r e g a r d i n g t h e use o f 

t h e d e f e n d a n t ' s p r i o r c o n v i c t i o n was n o t p l a i n e r r o r b a s e d on 

t h e o v e r w h e l m i n g e v i d e n c e e s t a b l i s h i n g t h e d e f e n d a n t ' s g u i l t ) ; 

S t a t e v. L a i r , 62 N . J . 388, 301 A.2d 748 (197 3 ) ( f i n d i n g t h a t 

t h e f a i l u r e t o g i v e a l i m i t i n g i n s t r u c t i o n r e g a r d i n g t h e use 

o f p r i o r - c o n v i c t i o n e v i d e n c e d i d n o t c o n s t i t u t e p l a i n e r r o r , 

" b a s e [ d ] v e r y l a r g e l y upon t h e o v e r w h e l m i n g n a t u r e o f t h e 

t e s t i m o n y p o i n t i n g t o d e f e n d a n t ' s g u i l t and t h e r e l a t i v e 

i n s i g n i f i c a n c e o f t h e t e s t i m o n i a l r e f e r e n c e s t o h i s p r i o r 
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c o n v i c t i o n s " ) . W i t h an i r o n c l a d c a s e o f g u i l t , I am c o n v i n c e d 

b e y o n d a r e a s o n a b l e d o u b t t h a t t h e r e s u l t o f t h e t r i a l w o u l d 

have been t h e same w i t h o u t t h e a d m i s s i o n o f t h e p r i o r 

c o n v i c t i o n s o r w i t h o u t t h e p r o s e c u t o r ' s comment. Ex p a r t e  

P r i c e , 725 So. 2d 1063, 1072 ( A l a . 1998 ) ( h o l d i n g t h a t 

b e c a u s e t h e S t a t e p r e s e n t e d o v e r w h e l m i n g e v i d e n c e o f g u i l t , 

t h e e r r o n e o u s a d m i s s i o n o f e v i d e n c e d i d n o t r i s e t o t h e l e v e l 

o f p l a i n e r r o r ) ; I v e r y v. S t a t e , 686 So. 2d 495, 507 ( A l a . 

C r i m . App. 1996) ( h o l d i n g t h a t a p r o s e c u t o r ' s i m p r o p e r c o n d u c t 

d u r i n g h i s c l o s i n g argument d i d n o t amount t o p l a i n e r r o r i n 

l i g h t o f t h e o v e r w h e l m i n g e v i d e n c e e s t a b l i s h i n g g u i l t ) . 

A c c o r d i n g l y , I d i s a g r e e w i t h t h e p l u r a l i t y ' s d e c i s i o n t o 

r e v e r s e R i l e y ' s c o n v i c t i o n . 

More i m p o r t a n t l y , i n l i g h t o f t h e d e f e n s e R i l e y 

p r e s e n t e d , a l l o w i n g t h e j u r y t o c o n s i d e r h i s p r i o r c o n v i c t i o n s 

f o r p u r p o s e s o t h e r t h a n impeachment and t h e p r o s e c u t o r ' s 

comment r e g a r d i n g t h e S t a t e ' s f a i l u r e t o r e h a b i l i t a t e R i l e y 

d i d n o t a f f e c t R i l e y ' s s u b s t a n t i a l r i g h t s o r have an u n f a i r 

p r e j u d i c i a l i m p a c t on t h e j u r y ' s d e l i b e r a t i o n s . See Ex p a r t e  

Brown, 11 So. 3d a t 938. R i l e y a d m i t t e d c o m m i t t i n g t h e 

r o b b e r y and c a u s i n g t h e c l e r k ' s d e a t h . He a r g u e d , however, 
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t h a t he d i d n o t i n t e n d t o k i l l t h e c l e r k . S p e c i f i c a l l y , R i l e y 

t e s t i f i e d t h a t he was a d d i c t e d t o d r u g s , t h a t he owed h i s d r u g 

d e a l e r money, and t h a t he r o b b e d t h e p a c k a g e - s t o r e c l e r k t o 

pay h i s d r u g d e a l e r . R i l e y f u r t h e r a s s e r t e d t h a t he had 

i n g e s t e d d r u g s s h o r t l y b e f o r e t h e r o b b e r y / m u r d e r . He t h e n 

t e s t i f i e d t h a t he was on d r u g s d u r i n g t h e r o b b e r y and t h a t t h e 

f i r s t s h o t was an a c c i d e n t . A c c o r d i n g t o R i l e y , a f t e r t h e 

f i r s t a c c i d e n t a l s h o t , he b l a c k e d o u t and does n o t remember 

s h o o t i n g t h e c l e r k a s e c o n d and a t h i r d t i m e . Thus, R i l e y ' s 

d e f e n s e c e n t e r e d on h i s a s s e r t i o n t h a t t h e f i r s t s h o t was an 

a c c i d e n t and t h e s e c o n d and t h i r d s h o t s were t h e r e s u l t o f a 

d r u g - i n d u c e d b l a c k o u t ; t h e r e f o r e , he was g u i l t y o f f e l o n y 

m u r d e r , n o t c a p i t a l m u r d e r . 

The f a c t t h a t R i l e y had been c o n v i c t e d o f t h e f t and 

b u r g l a r y (two c r i m e s i n w h i c h no one was i n j u r e d ) s u p p o r t e d 

h i s a s s e r t i o n t h a t he was a d d i c t e d t o d r u g s , t h a t he c o m m i t t e d 

t h e r o b b e r y t o s u p p o r t h i s d r u g a d d i c t i o n , and t h a t he d i d n o t 

i n t e n d t o k i l l a nyone. See U n i t e d S t a t e s v. R u t h e r f o r d , 323 

F. Supp. 2d 911, 914 (E.D. W i s . 2004) ( r e c o g n i z i n g t h a t " d r u g 

a d d i c t i o n and c r i m e go h a n d - i n - h a n d " ) ; P e o p l e v. M i l l e r , 233 

C a l . App. 3d 1551, 1555, 285 C a l . R p t r . 410, 412 (1991) 

47 



CR-06-1038 

( " N a r c o t i c s a d d i c t i o n and c r i m e go hand i n hand. A d d i c t i o n 

b r e e d s c r i m e . " ) . L i k e w i s e , t h e p r o s e c u t o r ' s comment t h a t t h e 

S t a t e had u n s u c c e s s f u l l y a t t e m p t e d t o r e h a b i l i t a t e R i l e y 

s u p p o r t e d R i l e y ' s a s s e r t i o n t h a t he was h o p e l e s s l y a d d i c t e d t o 

d r u g s . B e c a u s e R i l e y ' s d e f e n s e c e n t e r e d a r o u n d h i s bad 

c h a r a c t e r , i . e . , d r u g a d d i c t i o n and w i l l i n g n e s s t o commit non-

f a t a l c r i m e s t o s u p p o r t t h a t a d d i c t i o n , a l l o w i n g t h e j u r y t o 

c o n s i d e r h i s p r i o r c o n v i c t i o n s f o r t h e f t and b u r g l a r y (non-

f a t a l c r i m e s ) and t h e p r o s e c u t o r ' s comment r e g a r d i n g t h e 

S t a t e ' s f a i l e d a t t e m p t s a t r e h a b i l i t a t i o n a c t u a l l y s u p p o r t e d 

R i l e y ' s d e f e n s e . T h e r e f o r e , t h e c i r c u i t c o u r t ' s f a i l u r e t o 

l i m i t t h e j u r y ' s c o n s i d e r a t i o n s o f t h i s f a v o r a b l e e v i d e n c e and 

t h e p r o s e c u t o r ' s comment d i d n o t s e r i o u s l y a f f e c t R i l e y ' s 

s u b s t a n t i a l r i g h t s , have an u n f a i r p r e j u d i c i a l i m p a c t on t h e 

j u r y ' s d e l i b e r a t i o n s , o r r e s u l t i n a m i s c a r r i a g e o f j u s t i c e . 

Ex p a r t e Brown, 11 So. 3d a t 938. 

F i n a l l y , as d i s c u s s e d a b ove, R i l e y ' s d e f e n s e r e l i e d on 

h i s b ad c h a r a c t e r , i . e . , h i s d r u g a d d i c t i o n and h i s 

w i l l i n g n e s s t o commit c r i m e s t o s u p p o r t t h a t a d d i c t i o n . R i l e y 

e s t a b l i s h e d h i s bad c h a r a c t e r by a d m i t t i n g t o t h e r o b b e r y and 

a l l e g i n g t h a t t h e r o b b e r y was d r u g - r e l a t e d . The o n l y q u e s t i o n 
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R i l e y l e f t f o r t h e j u r y t o d e c i d e was w h e t h e r he was g u i l t y o f 

f e l o n y murder ( u n i n t e n t i o n a l murder) b e c a u s e t h e murder was 

c o m m i t t e d as a r e s u l t o f a d r u g - i n d u c e d b l a c k o u t o r o f c a p i t a l 

m urder ( i n t e n t i o n a l m u r d e r ) . 1 B e c a u s e R i l e y a d m i t t e d 

c o m m i t t i n g t h e r o b b e r y , t h e u n c h e c k e d a d m i s s i o n o f h i s p r i o r 

c o n v i c t i o n s f o r t h e f t and b u r g l a r y d i d n o t have an u n f a i r 

i m p a c t on t h e j u r y ' s d e l i b e r a t i o n s . Compare H e b e r t , 158 N.H. 

a t 317, 965 A.2d a t 1067 ( h o l d i n g t h a t t h e f a i l u r e t o i n s t r u c t 

t h e j u r y r e g a r d i n g t h e l i m i t e d p u r p o s e f o r w h i c h i t c o u l d 

c o n s i d e r p r i o r c o n v i c t i o n s was h a r m l e s s when t h e d e f e n d a n t d i d 

n o t deny i n v o l v e m e n t i n t h e o f f e n s e and t h e j u r y was o n l y 

a s k e d t o d e c i d e b e tween two v e r s i o n s o f t h e same e v e n t ) , w i t h  

Ex p a r t e M i n o r , 780 So. 2d a t 802-04 ( h o l d i n g t h a t t h e c i r c u i t 

1 R i l e y ' s a l l e g a t i o n t h a t he a c c i d e n t a l l y s h o t t h e c l e r k 
once t h e n b l a c k e d o u t and d i d n o t remember a n y t h i n g e l s e u n t i l 
t h e n e x t day was r e f u t e d by h i s own t e s t i m o n y . D u r i n g h i s 
t e s t i m o n y , t h e p r o s e c u t o r a s k e d R i l e y a b o u t t h e gun u s e d i n 
t h e r o b b e r y / m u r d e r . (R. 713.) S p e c i f i c a l l y , t h e p r o s e c u t o r 
a s k e d : " I s n ' t t h a t t h e gun? You l e f t t h a t s t o r e and t o o k i t 
t o -- a f t e r g o i n g t o t h e t r e e house and gave i t b a c k t o Dewon 
t o h i d e i t ? " R i l e y r e s p o n d e d t h a t he " l e f t i t i n Dewon's 
hands o u t i n t h e p a r k i n g l o t . " The p r o s e c u t o r t h e n a s k e d : "At 
h i s h o u s e , r i g h t ? " R i l e y c o r r e c t e d t h e p r o s e c u t o r and s t a t e d , 
"Out i n t h e p a r k i n g l o t . " (R. 713.) The f a c t t h a t R i l e y was 
a c u t e l y aware o f t h e e v e n t s t h a t o c c u r r e d i n t h e p a r k i n g l o t 
o f t h e p a c k a g e s t o r e i m m e d i a t e l y a f t e r t h e r o b b e r y / m u r d e r 
r e f u t e s h i s t e s t i m o n y t h a t a f t e r t h e f i r s t s h o t , h i s m i n d went 
b l a n k and he does n o t remember a n y t h i n g . 
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c o u r t ' s f a i l u r e t o g i v e a l i m i t i n g i n s t r u c t i o n r e g a r d i n g p r i o r 

c o n v i c t i o n s c o n s t i t u t e d p l a i n e r r o r i n a c a s e where t h e 

d e f e n d a n t m a i n t a i n e d t h a t h i s d i d n o t s t r i k e h i s c h i l d o r 

c a u s e h i s c h i l d ' s d e a t h ) ; c f . B a r n e s v. S t a t e , 727 So. 2d 839, 

843 ( A l a . C r i m . App. 1998) ( h o l d i n g t h a t t h e a d m i s s i o n o f 

e v i d e n c e i n d i c a t i n g t h a t t h e d e f e n d a n t i n a c a p i t a l m urder 

( m u r d e r / b u r g l a r y ) t r i a l h ad u n r e l a t e d o u t s t a n d i n g w a r r a n t s f o r 

b u r g l a r y was n o t p r e j u d i c i a l b e c a u s e t h e d e f e n d a n t a d m i t t e d 

c o m m i t t i n g t h e b u r g l a r y , t h u s l e a v i n g t h e j u r y o n l y t o d e c i d e 

b e t ween f e l o n y murder and c a p i t a l m u r d e r ) ; Brown v. S t a t e , 11 

So. 3d 866, 905-06 ( A l a . C r i m . App. 2007) (same). T h e r e f o r e , 

R i l e y has n o t e s t a b l i s h e d t h a t t h e f a i l u r e t o g i v e a l i m i t i n g 

i n s t r u c t i o n a f f e c t e d t h e outcome o f h i s t r i a l o r c o n s t i t u t e d 

p l a i n e r r o r . R u l e 45A, A l a . R. App. P. 

W i t h o v e r w h e l m i n g e v i d e n c e e s t a b l i s h i n g R i l e y ' s g u i l t and 

g i v e n t h e f a c t t h a t t h e e v i d e n c e and comments c o m p l a i n e d a b o u t 

s u p p o r t e d R i l e y ' s d e f e n s e , I do n o t b e l i e v e t h a t t h e c i r c u i t 

c o u r t ' s f a i l u r e t o i n s t r u c t t h e j u r y r e g a r d i n g t h e p r i o r 

c o n v i c t i o n s o r t h e p r o s e c u t o r ' s comment had an u n f a i r 

p r e j u d i c i a l i m p a c t on t h e j u r y ' s d e l i b e r a t i o n o r r e s u l t e d i n 

a m a n i f e s t i n j u s t i c e . Ex p a r t e Brown, 11 So. 3d a t 938. 
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A c c o r d i n g l y , R i l e y has f a i l e d t o e s t a b l i s h p l a i n e r r o r , and 

h i s c o n v i c t i o n s h o u l d be a f f i r m e d . T h e r e f o r e , I r e s p e c t f u l l y 

d i s s e n t . 
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