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Esaw Jackson was c o n v i c t e d of t h r e e counts of c a p i t a l 

murder f o r k i l l i n g Pamela Montgomery and M i l t o n P o o l e I I I . 

Jackson was c o n v i c t e d of c a p i t a l murder f o r k i l l i n g Montgomery 

by s h o o t i n g her w i t h a r i f l e f i r e d from a v e h i c l e , § 13A-5-

4 0 ( a ) ( 1 8 ) , A l a . Code 1975; c a p i t a l murder f o r k i l l i n g P o o l e by 

s h o o t i n g him w i t h a r i f l e f i r e d from a v e h i c l e , § 13A-5-

4 0 ( a ) ( 1 8 ) , A l a . Code 1975; and of c a p i t a l murder f o r k i l l i n g 

Montgomery and P o o l e d u r i n g one a c t or p u r s u a n t t o one scheme 

or course of conduct, § 13A-5-40(a)(10), A l a . Code 1975. 

Jackson was a l s o c o n v i c t e d of two counts of attempted murder, 

see §§ 13A-4-2 and 13A-6-2, A l a . Code 1975, f o r s h o o t i n g 

D e n a r i u s Montgomery and Sh a n i e c e Montgomery. F o l l o w i n g the 

p r e s e n t a t i o n of e v i d e n c e a t the p e n a l t y phase of the t r i a l , 

the j u r y recommended, by a v o t e of 10 t o 2, t h a t Jackson be 

sentenced t o death. The c i r c u i t c o u r t conducted a f i n a l 

s e n t e n c i n g h e a r i n g on March 16, 2007, and sentenced Jackson t o 

death f o r h i s c a p i t a l - m u r d e r c o n v i c t i o n s . The t r i a l c o u r t 

a l s o s entenced Jackson t o c o n s e c u t i v e terms of l i f e 

imprisonment f o r the two attempted-murder c o n v i c t i o n s . 

Jackson f i l e d a motion f o r a new t r i a l , which was d e n i e d by 

o p e r a t i o n of law on May 15, 2007. See Rule 24.4, 
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Ala.R.Crim.P. T h i s a p p e a l , which i s a u t o m a t i c when a 

defendant has been sentenced t o death, f o l l o w e d . See 

§ 13A-5-53(a), A l a . Code 1975. 2 

The e v i d e n c e adduced a t t r i a l i n d i c a t e d t h a t on F e b r u a r y 

1, 2006, Pamela Montgomery and M i l t o n P o o l e I I I were k i l l e d 

and Shaniece Montgomery and D e n a r i u s Montgomery were i n j u r e d 

when a gunman opened f i r e on t h e i r a u t o m o b i l e . 3 

L o r e t t a P o o l e t e s t i f i e d t h a t she was the mother of M i l t o n 

P o o l e I I I . She s t a t e d t h a t she l i v e d i n E n s l e y u n t i l the 

h o u s i n g p r o j e c t i n which she l i v e d c l o s e d , a t which time she 

moved t o S m i t h f i e l d . A c c o r d i n g t o L o r e t t a , the move would 

have r e q u i r e d M i l t o n t o change s c h o o l s , so they d e c i d e d t h a t 

he would s t a y w i t h the Montgomery f a m i l y so he c o u l d remain a 

s t u d e n t a t E n s l e y High S c h o o l . L o r e t t a t e s t i f i e d t h a t she and 

Pamela Montgomery were c l o s e f r i e n d s , and t h a t Pamela brought 

M i l t o n t o L o r e t t a ' s house e v e r y e v e n i n g so he c o u l d get a 

2 J a c k s o n a l s o f i l e d a w r i t t e n n o t i c e of a p p e a l w i t h r e g a r d 
t o each of h i s c o n v i c t i o n s , i n c l u d i n g the attempted-murder 
c o n v i c t i o n s . 

3A number of w i t n e s s e s r e f e r r e d t o M i l t o n P o o l e I I I as 
" T h r e e . " F o r purposes of t h i s o p i n i o n , t h i s C ourt w i l l r e f e r 
t o him as " M i l t o n . " 
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change of c l o t h e s and they c o u l d spend some time t o g e t h e r , 

b e f o r e t a k i n g him back t o the Montgomery r e s i d e n c e . 

L o r e t t a f u r t h e r t e s t i f i e d she was f a m i l i a r w i t h Jackson, 

whom she r e f e r r e d t o as " W o l f , " from l i v i n g i n the a r e a . She 

t e s t i f i e d t h a t a p p r o x i m a t e l y two weeks b e f o r e the s h o o t i n g , 

she and a group of people were p l a y i n g cards a t her house. 

She s t a t e d t h a t Jackson was o u t s i d e her house and got i n t o an 

argument w i t h one of the peo p l e a t her house because he 

b e l i e v e d t h a t p e r s o n was r e p e a t e d l y c a l l i n g h i s c e l l u l a r 

t e l e p h o n e . A c c o r d i n g t o L o r e t t a , she t o l d him nobody i n her 

house was c a l l i n g him. 

L o r e t t a t e s t i f i e d t h a t a p p r o x i m a t e l y one week a f t e r t h a t 

c o n f r o n t a t i o n , she was w a l k i n g t o the s t o r e w i t h another 

p e r s o n when they e n c o u n t e r e d Jackson and Jackson spoke t o her 

f r i e n d . L o r e t t a s t a t e d : 

"And him and her made c o n v e r s a t i o n , and we were 
s t i l l w a l k i n g a l o n g . So they stopped t a l k i n g , so I 
l o o k e d over a t him, and I s a i d -- I say, 'Esaw,' I 
s a i d , 'why you r o l l i n g your eyes and a c t i n g l i k e 
t h a t toward me.' I s a i d , 'what I done t o you?' He 
s a i d , 'You a i n ' t d i d a damn t h i n g t o me.' I s a i d , 
' W e l l , what's the problem, then?' I s a i d -- he 
s a i d , 'You know what, I a i n ' t got no problem w i t h 
you; not f o r r e a l . I j u s t don't l i k e your a s s . ' I 
s a i d , 'You don't l i k e me.' He s a i d , 'No.' He s a i d , 
'I want you t o move.' I s a i d , 'You want me t o 
move?' I s a i d , ' W e l l , I am,' I s a i d , 'as soon as I 
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can, because my S e c t i o n E i g h t [Government Housing 
Program] came thro u g h where we can f i n d i t , and I'm 
t r y i n g t o w a i t on my baby.' He s a i d , 'You know 
what? You are g o i n g t o f i n d something, because I'm 
g o i n g t o make you move.' I s a i d , 'How you g o i n g t o 
make me move?' He s a i d , 'I'm g o i n g t o do something 
t o h u r t you.' I s a i d , ' W e l l , l i k e what?' You know, 
a t f i r s t , I thought he was t e a s i n g . And I l o o k e d a t 
him. I s a i d , ' L i k e what?' He s a i d , 'I'm g o i n g t o 
do something t o h u r t you.' And he s a i d , 'What I'm 
g o i n g t o do t o h u r t you, you a i n ' t got no c h o i c e but 
t o move.' I s a i d , 'Why?' He s a i d , ' I t ' s g o i n g t o 
h u r t you so bad, you t e l l -- you -- a f t e r he s a i d 
what I'm g o i n g t o do, he s a i d -- ( w i t n e s s c r y i n g ) 

-- 'You a i n ' t g o i n g t o be a b l e t o t a k e i t , ' he 
s a i d , 'because I'm g o i n g t o come around.' He s a i d , 
'I'm g o i n g t o t u r n around and do something t o h u r t 
you. They a i n ' t g o i n g t o do a damn t h i n g . ' He 
s a i d , 'You g o i n g t o know I d i d , and I'm g o i n g t o 
know I d i d . ' He s a i d , 'I w i l l d r i v e up and down 
t h i s a l l e y , s e l l i n g my drugs l i k e I n o r m a l l y do, and 
when I get t o your house,' he s a i d , 'when I get t o 
your house -- ' God knows he d i d -- he s a i d , 'I'm 
g o i n g t o s i t r i g h t t h e r e , t u r n my music up l o u d e r , 
and w a i t u n t i l you t o come t o the door.' And he 
s a i d -- 'And e v e r y time you see me, i t ' s g o i n g t o 
make you c r y , g o i n g t o h u r t you so bad you a i n ' t 
g o i n g t o have no c h o i c e but t o move. You g o i n g t o 
be l o o k i n g a t me, know what I d i d and got away w i t h 
i t . ' " He t o l d me t h a t . " 

(R. 56-57.) She s t a t e d t h a t t h a t c o n v e r s a t i o n took p l a c e 

" w i t h i n a week or two, no l o n g e r ; wasn't q u i t e two weeks" 

b e f o r e the s h o o t i n g . 

A - K i a H i c k s t e s t i f i e d t h a t she was w a l k i n g w i t h L o r e t t a 

and h e a r d Jackson t e l l L o r e t t a t h a t "he was g o i n g t o do 

something t o h u r t her and make her move, and he was g o i n g t o 
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-- he was g o i n g t o come thro u g h the -- where she s t a y a t , 

e v e r y day, and t u r n h i s music up when he get by her apartment, 

and i t wasn't g o i n g t o be n o t h i n g t h a t she c o u l d do about i t , 

and he was g o i n g t o get away w i t h whatever he was g o i n g t o 

do." (R. 250.) 

M e l a n i e Torrence t e s t i f i e d t h a t she knew Jackson as 

"Wolf." She i d e n t i f i e d S t a t e ' s e x h i b i t 22 as a photograph of 

h i s a u t o m o b i l e . She t e s t i f i e d about a c o n f r o n t a t i o n between 

"Wolf" and an i n d i v i d u a l a t the Poole r e s i d e n c e a p p r o x i m a t e l y 

two weeks b e f o r e the s h o o t i n g where "Wolf" accused the p e r s o n 

of c a l l i n g h i s c e l l u l a r t e l e p h o n e . A c c o r d i n g t o T o r r e n c e , she 

saw Jackson on the morning of the s h o o t i n g s , and o v e r h e a r d him 

say something about h i s c o u s i n " P i g " b u y i n g a gun; Torrence 

s t a t e d t h a t Jackson i n d i c a t e d t o her t h a t he and h i s c o u s i n 

were g o i n g t o shoot "a new SK or something -- some type of gun 

l i k e t h a t . " (R. 132.) 

The S t a t e ' s e v i d e n c e f u r t h e r i n d i c a t e d t h a t on the 

e v e n i n g of the s h o o t i n g , the f o u r v i c t i m s l e f t L o r e t t a ' s 

r e s i d e n c e a t a p p r o x i m a t e l y 8:30 p.m. t o r e t u r n t o the 

Montgomery r e s i d e n c e ; Pamela was d r i v i n g ; Shaniece was i n the 

f r o n t passenger s e a t ; Denarius was i n the b a c k s e a t on the 
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d r i v e r ' s s i d e ; and M i l t o n was i n the b a c k s e a t on the passenger 

s i d e . 

D enarius Montgomery t e s t i f i e d t h a t when they l e f t 

L o r e t t a ' s r e s i d e n c e , he n o t i c e d Jackson's a u t o m o b i l e p a r k e d 

down the a l l e y , w i t h Jackson i n the d r i v e r ' s s e a t and two 

o t h e r i n d i v i d u a l s i n the a u t o m o b i l e . Denarius t e s t i f i e d t h a t 

as they were d r i v i n g home, the y were stopped a t a r e d l i g h t a t 

an i n t e r s e c t i o n . Denarius s t a t e d t h a t t h e r e was an automobile 

i n f r o n t of them and an aut o m o b i l e b e h i n d them. He a l s o 

t e s t i f i e d t h a t t h e r e was an aut o m o b i l e b e s i d e them. A c c o r d i n g 

t o D e n a r i u s , another automobile p u l l e d up b e s i d e them. He 

s t a t e d t h a t he hea r d someone i n t h a t a utomobile y e l l " B i t c h " 

so he l o o k e d over and saw Jackson d r i v i n g t h a t a u t o m o b i l e . 

Denarius f u r t h e r s t a t e d t h a t Jackson was p o i n t i n g a gun a t 

t h e i r a u t o m o b i l e and t h a t he opened f i r e . 4 He f u r t h e r 

t e s t i f i e d t h a t they were unable t o d r i v e away from the g u n f i r e 

because o t h e r a u t o m o b i l e s were a l s o stopped i n f r o n t of them, 

b e h i n d them, and b e s i d e them. A c c o r d i n g t o D e n a r i u s , he, h i s 

mother, Shaniece, and M i l t o n a l l e x c l a i m e d t h a t they had been 

4 D e n a r i u s t e s t i f i e d t h a t he a l s o saw what l o o k e d t o be 
another gun p o i n t e d a t them from the b a c k s e a t of Jackson's 
a u t o m o b i l e . 
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h i t by g u n f i r e . Denarius f u r t h e r t e s t i f i e d t h a t M i l t o n s a i d 

t h a t "Wolf" was the one d o i n g the s h o o t i n g ; Denarius a l s o 

t e s t i f i e d t h a t he was aware [before M i l t o n ' s remark] t h a t 

"Wolf" was the gunman. Denarius s t a t e d t h a t the gunman's 

automobile t u r n e d r i g h t and drove away and t h a t they began t o 

d r i v e t o the f i r e s t a t i o n t o get a s s i s t a n c e . He t e s t i f i e d 

t h a t h i s mother drove a few b l o c k s b e f o r e she l o s t 

c o n s c i o u s n e s s near Holy F a m i l y Elementary S c h o o l and t h a t h i s 

s i s t e r c l i m b e d i n t o t h e i r mother's l a p and drove the f i n a l 

b l o c k s t o the f i r e s t a t i o n . Denarius s t a t e d t h a t he went t o 

the door of the f i r e h o u s e , but nobody was t h e r e , and t h a t the 

f i r e m e n r e t u r n e d from a c a l l a few minutes l a t e r and began 

t r e a t i n g them. A c c o r d i n g t o D e n a r i u s , he was shot i n the hand 

and the l e g , and he a l s o s u s t a i n e d i n j u r i e s t o h i s arm from 

m e t a l fragments. F i n a l l y , D enarius i d e n t i f i e d J a c k s o n a t 

t r i a l as the person r e f e r r e d t o as "Wolf." 

On c r o s s - e x a m i n a t i o n , Denarius s t a t e d t h a t t h e y had not 

n o t i c e d anyone f o l l o w i n g them when they l e f t the Poole 

r e s i d e n c e . He f u r t h e r s t a t e d t h a t he saw g u n f i r e from the 

f r o n t s e a t and from the b a c k s e a t of the gunman's a u t o m o b i l e . 

A c c o r d i n g t o D e n a r i u s , a f t e r the g u n f i r e , an automobile t h a t 
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was b e h i n d them -- not the gunman's automobile -- f o l l o w e d 

them as f a r as Holy F a m i l y , but then drove away. Denarius 

t e s t i f i e d t h a t he d i d not r e c a l l t e l l i n g the p o l i c e t h a t an 

18-wheeler was b e s i d e them a t the l i g h t or t h a t he c o u l d not 

i d e n t i f y the s h o o t e r . 

Shaniece Montgomery t e s t i f i e d t h a t she had seen "Wolf" 

near P o o l e ' s r e s i d e n c e one or two times b e f o r e . Her t e s t i m o n y 

r e g a r d i n g the events a t the r e d l i g h t and the subsequent d r i v e 

t o the f i r e s t a t i o n were s u b s t a n t i a l l y s i m i l a r t o D e n a r i u s ' s 

t e s t i m o n y s e t out above. She a l s o t e s t i f i e d t h a t the 

automobile l o o k e d l i k e a dark B u i c k Century, but t h a t i t was 

n i g h t t i m e and she was not s u r e . She i d e n t i f i e d S t a t e ' s 

e x h i b i t 22 as a photograph of "Wolf's" a u t o m o b i l e . A c c o r d i n g 

t o S haniece, she had been shot f o u r t i m e s , and she s t i l l had 

a b u l l e t near her s p i n e t h a t the d o c t o r s had not removed. She 

s t a t e d t h a t "Wolf" and M i l t o n p r e v i o u s l y had a disagreement i n 

which "Wolf" had accused M i l t o n of s t e a l i n g h i s dog. She 

i d e n t i f i e d Jackson a t t r i a l as the person she r e f e r r e d t o as 

"Wolf." 

L i s a Davis t e s t i f i e d t h a t she worked a t the BP g a s o l i n e 

s t a t i o n a t the c o r n e r of 19th S t r e e t and Avenue V i n 
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S m i t h f i e l d , the i n t e r s e c t i o n where the s h o o t i n g o c c u r r e d . 

A c c o r d i n g t o D a v i s , she h e a r d g u n f i r e and t e l e p h o n e d one of 

the p o l i c e o f f i c e r s a s s i g n e d t o t h a t a r e a . She s t a t e d t h a t 

from her vantage p o i n t she was unable t o i d e n t i f y which 

a u t o m o b i l e s or i n d i v i d u a l s were i n v o l v e d i n the s h o o t i n g and 

t h a t she d i d not see Jackson a t the scene. 

O f f i c e r John B a l l a r d of the Birmingham P o l i c e Department 

t e s t i f i e d t h a t he r e c e i v e d a c a l l from Davis and responded t o 

the scene. He t e s t i f i e d t h a t he began s p e a k i n g w i t h 

b y s t a n d e r s a t t h a t l o c a t i o n when he h e a r d a r e p o r t on h i s 

p o l i c e r a d i o t h a t the v i c t i m s were a t the f i r e s t a t i o n , so he 

proceeded t o t h a t l o c a t i o n . O f f i c e r B a l l a r d t e s t i f i e d t h a t he 

spoke w i t h Denarius and asked him what happened and who d i d 

i t , D e narius s t a t e d i n response t h a t "Wolf d i d i t . " (R. 36.) 

O f f i c e r B a l l a r d d e s c r i b e d D e n a r i u s ' s demeanor as s t r e s s e d , 

a g i t a t e d , or s c a r e d . 

The S t a t e ' s e v i d e n c e i n d i c a t e d t h a t M i l t o n was pronounced 

dead a t the f i r e s t a t i o n and t h a t Pamela d i e d a s h o r t time 

a f t e r b e i n g t r a n s p o r t e d t o the h o s p i t a l . Dr. Greg Davis 

t e s t i f i e d t h a t he was the a s s o c i a t e c o r o n e r and t h a t he was 

the m e d i c a l examiner who p erformed the a u t o p s i e s on the 
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v i c t i m s . A c c o r d i n g t o Dr. D a v i s , M i l t o n had a g r a z i n g gunshot 

wound t o h i s f o r e h e a d ; another gunshot wound where a b u l l e t 

p a s s ed through h i s r i g h t arm, i n t o h i s c h e s t , r i g h t l u n g , 

h e a r t , and l e f t l u n g ; and a t h i r d gunshot wound where a b u l l e t 

p a s s ed through h i s r i g h t h i p and e x i t e d through h i s r i g h t 

b u t t o c k . He s t a t e d t h a t some of M i l t o n ' s i n j u r i e s were 

c o n s i s t e n t w i t h the b u l l e t s t r i k i n g an i n t e r m e d i a t e t a r g e t 

such as a c a r door b e f o r e s t r i k i n g M i l t o n . He f u r t h e r s t a t e d 

t h a t he r e c o v e r e d one p r o j e c t i l e from M i l t o n ' s body. 

Dr. Davis t e s t i f i e d t h a t Pamela s u f f e r e d f o u r gunshot 

wounds; one s t r u c k her diaphragm and l i v e r ; one was h i g h e r on 

her t o r s o and more toward her back; one went i n t o her c h e s t , 

f r a c t u r i n g r i b s ; and the f o u r t h went i n t o her c h e s t , s t r i k i n g 

her r i g h t l u n g . He s t a t e d t h a t he r e c o v e r e d f o u r p r o j e c t i l e s 

from her body and a f i f t h p r o j e c t i l e from her sweater. 

A c c o r d i n g t o Dr. D a v i s , the n a t u r e of her i n j u r i e s would have 

l i k e l y r e s u l t e d i n a l o s s of c o n s c i o u s n e s s a f t e r a few seconds 

or a minute or so. 

O f f i c e r Kim McDonald of the Birmingham P o l i c e Department 

t e s t i f i e d t h a t she was the e v i d e n c e t e c h n i c i a n who 

photographed the scene. She s t a t e d t h a t b u l l e t fragments were 
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r e c o v e r e d from the c a r and t h a t s h e l l c a s i n g s and g l a s s were 

r e c o v e r e d from the scene of the s h o o t i n g . A c c o r d i n g t o 

O f f i c e r McDonald, t h e r e were a p p r o x i m a t e l y 10-15 h o l e s or 

d e f e c t s t h a t were d i s c e r n i b l e on the doors or s i d e of the 

v e h i c l e . She f u r t h e r i n d i c a t e d t h a t the windows had been shot 

out but t h e r e was no way t o determine how many b u l l e t s had 

e n t e r e d the v e h i c l e through the windows. She s t a t e d t h a t one 

of the c a s i n g s r e c o v e r e d from the scene was a 7.62 X 39 c a s i n g 

f o r an a s s a u l t r i f l e . 

M i t c h R e c t o r t e s t i f i e d t h a t he was a f i r e a r m and t o o l 

mark examiner f o r the Birmingham P o l i c e Department. A c c o r d i n g 

t o R e c t o r , the p r o j e c t i l e s r e c o v e r e d from the v i c t i m s ' s b o d i e s 

were c o n s i s t e n t w i t h .30 c a l i b e r , 7.62 mm p r o j e c t i l e s . He 

i n d i c a t e d t h a t the c a s i n g r e c o v e r e d from the roadway scene 

where the s h o o t i n g o c c u r r e d was a .39 c a l i b e r , 7.62 mm c a s i n g . 

He f u r t h e r s t a t e d t h a t the c a s i n g s and p r o j e c t i l e s r e c o v e r e d 

from the scene, the a u t o m o b i l e , and the v i c t i m s b o d i e s were 

s i m i l a r , but t h a t he c o u l d not determine whether they had been 

f i r e d from the same b a r r e l . He d i d t e s t i f y t h a t t h e r e were no 

i n c o n s i s t e n c i e s p r e s e n t t h a t caused him t o b e l i e v e o t h e r w i s e , 

o n l y t h a t he was unable t o make an a f f i r m a t i v e d e t e r m i n a t i o n 
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because the fragments d i d not c o n t a i n s u f f i c i e n t markings t o 

make such a d e t e r m i n a t i o n . 

Brandon C a r t e r t e s t i f i e d f o r the defense t h a t Jackson 

p i c k e d him up from work on the day of the s h o o t i n g s and t h a t 

he, M i l t o n Edwards, and Jackson were r i d i n g around i n 

Jackson's a u t o m o b i l e when the y s t o p p e d a t a r e d l i g h t . 

A c c o r d i n g t o C a r t e r , they were b e h i n d the v i c t i m s and saw the 

s h o o t i n g , and t h a t the gunman was i n a b l u e Toyota T e r c e l or 

C o r o l l a a u t o m o b i l e . C a r t e r s t a t e d t h a t the gunman t u r n e d 

r i g h t a t the l i g h t , but t h a t Jackson f o l l o w e d the v i c t i m s ' 

a u t omobile f o r a c o u p l e of b l o c k s u n t i l the v i c t i m s p u l l e d 

i n t o Holy F a m i l y Elementary S c h o o l . C a r t e r s t a t e d t h a t 

Jackson took him home. He conceded t h a t he t o l d the p o l i c e 

the f o l l o w i n g morning t h a t he had not been i n the aut o m o b i l e 

w i t h J a c k s o n ; a c c o r d i n g t o C a r t e r , he d i d not want t o get 

i n v o l v e d . He i d e n t i f i e d S t a t e ' s e x h i b i t 22 as a photograph of 

Jackson's a u t o m o b i l e . 

B a r b a r a Jackson, Jackson's mother, t e s t i f i e d . She s t a t e d 

t h a t Jackson l e f t her house around 4:40 p.m. on the day of the 

murders and r e t u r n e d a t a p p r o x i m a t e l y 9:00 p.m. t h a t same 

ev e n i n g . She f u r t h e r t e s t i f i e d t h a t when he r e t u r n e d , Jackson 
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s a i d , "Mama, we w i t n e s s e d a s h o o t i n g . " (R. 281.) She s t a t e d 

t h a t Jackson t o l d her t h a t M i l t o n Edwards and Brandon C a r t e r 

were i n the c a r w i t h him, and t h a t t h e r e was no f u r t h e r 

c o n v e r s a t i o n about the s h o o t i n g . She t e s t i f i e d t h a t 

a p p r o x i m a t e l y 15 minutes l a t e r a "repo t r u c k " came by the 

house and t h a t she b e l i e v e d C a r t e r got i n t o the t r u c k and 

l e f t . F i n a l l y , she s t a t e d t h a t Jackson took Edwards home 

sometime between 11:30 p.m. and 11:45 p.m. 

I. 

J ackson f i r s t argues t h a t the p e n a l t y of death by l e t h a l 

i n j e c t i o n i s c r u e l and un u s u a l punishment i n v i o l a t i o n of the 

E i g h t h Amendment of the U n i t e d S t a t e s C o n s t i t u t i o n . In h i s 

b r i e f , J ackson p r e s e n t e d o n l y a g e n e r a l c h a l l e n g e t o the 

c o n s t i t u t i o n a l i t y of the death p e n a l t y . A t o r a l arguments, 

Jackson i n d i c a t e d t h a t he had an argument p r e p a r e d w i t h r e g a r d 

t o t h i s i s s u e , but conceded t h a t the r e c e n t d e c i s i o n by a 

m a j o r i t y of the U n i t e d S t a t e s Supreme Court i n Baze v. Rees, 

128 S. Ct. 1520 (2008), was adverse t o h i s p o s i t i o n . He 

a s s e r t e d t h a t the d i s s e n t f i l e d by J u s t i c e G i n s b u r g , and 

j o i n e d by J u s t i c e S o u t e r , was s u p p o r t i v e of h i s p o s i t i o n w i t h 
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r e g a r d t o the p r o t o c o l , p r o c e d u r e , and a d m i n i s t r a t i o n of the 

l e t h a l i n j e c t i o n as a means of e f f e c t u a t i n g the death p e n a l t y . 

T h i s i s s u e has been add r e s s e d by r e c e n t o p i n i o n s from 

t h i s C o u r t . In Saunders v. S t a t e , 10 So. 3d 53 ( A l a . Crim. 

App. 2007), t h i s C ourt s t a t e d : 

"The U n i t e d S t a t e s Supreme Court has h e l d t h a t the 
i m p o s i t i o n of the death p e n a l t y as a sentence f o r 
c a p i t a l murder i s not per se u n c o n s t i t u t i o n a l . See 
Gregg v. G e o r g i a , 428 U.S. 153, 96 S.Ct. 2909, 49 
L.Ed.2d 859 (1976). In a d d i t i o n , Alabama's 
c a p i t a l - m u r d e r s t a t u t e has been u p h e l d a g a i n s t a 
v a r i e t y of c o n s t i t u t i o n a l c h a l l e n g e s . See, e.g., 
C l a r k v. S t a t e , 896 So. 2d 584 ( A l a . Crim. App. 
2000), and cases c i t e d t h e r e i n . T h i s Court has a l s o 
h e l d t h a t l e t h a l i n j e c t i o n does not c o n s t i t u t e per 
se c r u e l and un u s u a l punishment. See, e.g., McNabb  
v. S t a t e , 991 So. 2d 313 ( A l a . Crim. App. 2007), and 
cases c i t e d t h e r e i n . T h e r e f o r e , Saunders's g e n e r a l 
c l a i m t h a t the death p e n a l t y c o n s t i t u t e s c r u e l and 
unu s u a l punishment i s m e r i t l e s s . " 

10 So. 3d a t 111. F u r t h e r , as t h i s C ourt r e c e n t l y s t a t e d : 

" ' [ C ] o u r t s have r e p e a t e d l y h e l d t h a t the 
death p e n a l t y i s not per se c r u e l and 
unu s u a l punishment and t h a t e l e c t r o c u t i o n 
i s not a c r u e l and un u s u a l method of 
c a p i t a l punishment. See Zant v. Stephens, 
462 U.S. 862, 103 S.Ct. 2733, 77 L.Ed.2d 
235 (1983); P r o f f i t t v. F l o r i d a , 428 U.S. 
242, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976); 
Furman v. G e o r g i a , 408 U.S. 238, 92 S.Ct. 
2726, 33 L.Ed.2d 346 (1972); W i l l i a m s v.  
S t a t e , 627 So. 2d 985 ( A l a . Crim. App. 
1991), a f f ' d , 627 So.2d 999 ( A l a . 1993), 
c e r t . d e n i e d , 511 U.S. 1012, 114 S.Ct. 
1387, 128 L.Ed.2d 61 (1994); B o y k i n v. 
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S t a t e , 281 A l a . 659, 207 So. 2d 412 (1968), 
r e v ' d on o t h e r grounds, 395 U.S. 238, 89 
S.Ct. 1709, 23 L.Ed.2d 274 (1969).' 

207 So. 2d 412 (1968) 
8 9 

"Wynn v. S t a t e , 804 So. 2d 1122, 1148 ( A l a . Crim. 
App. 2000). A l s o , i n Ex p a r t e B e l i s l e , 11 So. 3d 
323, 339 ( A l a . 2008), the Alabama Supreme Court 
a d d r e s s e d the U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n 
i n Baze v. Rees, 553 U.S. 35, 128 S.Ct. 1520, 170 
L.Ed.2d 420 (2008), and 'conclude[d] t h a t Alabama's 
use of l e t h a l i n j e c t i o n as a method of e x e c u t i o n 
does not v i o l a t e the E i g h t h Amendment t o the U n i t e d 
S t a t e s C o n s t i t u t i o n . ' " T h e r e f o r e , Newton's argument 
i s w i t h o u t m e r i t . " 

Newton v. S t a t e , [Ms. CR-05-1517, Oct. 2, 2009] So. 3d 

, ( A l a . Crim. App. 2009) . See a l s o Lewis v. S t a t e , 

[Ms. CR-06-1770, Oct. 2, 2009] So. 3d ( A l a . Crim. App. 

2009). Jackson has p r e s e n t e d no arguments t h a t s u p p o r t a 

d i f f e r e n t c o n c l u s i o n , nor does our r e s e a r c h r e v e a l any such 

b a s i s . T h e r e f o r e , Jackson i s not e n t i t l e d t o any r e l i e f on 

t h i s c l a i m . 

I I . 

J ackson a l s o argues t h a t c h a r g i n g him w i t h t h r e e counts 

of c a p i t a l murder was m u l t i p l i c i t o u s and t h a t h i s r e s u l t i n g 

c o n v i c t i o n s and sentence of death f o r a l l t h r e e counts 

v i o l a t e d p r i n c i p l e s of double j e o p a r d y . 5 

5 I n h i s b r i e f , Jackson c i t e s l e g a l a u t h o r i t y d e r i v e d from 
B l o c k b u r g e r v. U n i t e d S t a t e s , 284 U.S. 299 (1932). At o r a l 
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S i m i l a r arguments have been add r e s s e d and found m e r i t l e s s 

by the a p p e l l a t e c o u r t s of t h i s S t a t e . In Ex p a r t e P e r a i t a , 

897 So. 2d 1227 ( A l a . 2004), the Alabama Supreme Court s t a t e d : 

" P e r a i t a argues t h a t b o t h s t a t e and f e d e r a l law 
p r o h i b i t a s t a t e from s u b j e c t i n g a defendant t o 
double j e o p a r d y , and t h a t the i n d i c t m e n t c h a r g i n g 
him sought t o e x a c t ' m u l t i p l e p r o s e c u t i o n s ' f o r the 
same o f f e n s e . B l o c k b u r g e r v. U n i t e d S t a t e s , 284 
U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932). 

"The B l o c k b u r g e r t e s t i s aimed a t , among o t h e r 
t h i n g s , ' " m u l t i p l e punishments imposed i n a s i n g l e 
p r o s e c u t i o n . " ' Grady v. C o r b i n , 495 U.S. 508, 
516-17, 110 S.Ct. 2084, 109 L.Ed.2d 548 (1990) 
( q u o t i n g G a r r e t t v. U n i t e d S t a t e s , 471 U.S. 773, 
778, 105 S.Ct. 2407, 85 L.Ed.2d 764 (1985) ) . 
P e r a i t a argues t h a t c o n v i c t i o n of two counts of 
c a p i t a l murder f o r the k i l l i n g of a s i n g l e p e r s o n 
c o n s t i t u t e s such m u l t i p l e punishment. He c i t e s 
Meyer v. S t a t e , 575 So. 2d 1212 (Ala.Crim.App. 
1990), and Ex p a r t e R i c e , 766 So. 2d 143 ( A l a . 
1999), f o r the p r o p o s i t i o n t h a t m u l t i p l e charges 
from the same s t a t u t e v i o l a t e d o u b l e - j e o p a r d y 
p r i n c i p l e s . 

"The defendant i n Meyer was charged w i t h c a p i t a l 
murder and i n d i c t e d f o r t h r e e counts of c a p i t a l 
murder f o r the k i l l i n g of one p e r s o n . H i s 
i n d i c t m e n t a l l e g e d t h a t he committed the murder 
w h i l e c o m m i t t i n g r o b b e r y of t h r e e s e p a r a t e i t e m s . 
The C o u r t of C r i m i n a l Appeals h e l d t h a t these t h r e e 
a l l e g a t i o n s were merely t h r e e ' " a l t e r n a t i v e methods 

argument, Jackson f u r t h e r a s s e r t e d t h a t the p r i n c i p l e s 
espoused i n S a n a b r i a v. U n i t e d S t a t e s , 437 U.S. 54 (1978), Ex  
p a r t e S i s s o n , 528 So. 2d 1159 ( A l a . 1988), Ex p a r t e R i c e , 766 
So. 2d 143 ( A l a . 1999), and Ex p a r t e Robey, 920 So. 2d 1069 
( A l a . 2004), s u p p o r t e d h i s c o n c l u s i o n . 
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of p r o v i n g the same cri m e , and t h e r e f o r e , d i d not 
c o n s t i t u t e s e p a r a t e o f f e n s e s . " ' Meyer, 575 So. 2d 
a t 1217 ( q u o t i n g S i s s o n v. S t a t e , 528 So. 2d 1159, 
1162 ( A l a . 1988)). 

In R i c e , the defendant was charged w i t h two 
counts of c a p i t a l murder f o r the k i l l i n g of one 
i n d i v i d u a l d u r i n g a robb e r y and a k i d n a p p i n g ; he was 
c o n v i c t e d of two counts of 'the crime of murder' 
under A l a . Code 1975, § 13 A - 6 - 2 ( a ) ( 3 ) , s p e c i f i c a l l y 
the l e s s e r - i n c l u d e d o f f e n s e of f e l o n y murder. T h i s 
C ourt h e l d t h a t , much l i k e Meyer and S i s s o n , each 
count i n R i c e was an a l t e r n a t i v e method of p r o v i n g 
but a s i n g l e crime. 

" I n c o n t r a s t t o Meyer and R i c e , the two 
c a p i t a l - m u r d e r charges a g a i n s t P e r a i t a are s e p a r a t e 
o f f e n s e s . Each count of c a p i t a l murder i s a 
s e p a r a t e o f f e n s e , as shown by the b e g i n n i n g of the 
s t a t u t e d e f i n i n g c a p i t a l o f f e n s e s , which p r o v i d e s , 
'The f o l l o w i n g are c a p i t a l o f f e n s e s . ' A l a . Code 
1975, § 13A-5-40(a). So l o n g as each count of the 
crime concerns a s e p a r a t e o f f e n s e , as opposed t o a 
s e p a r a t e method of p r o v i n g t h a t o f f e n s e , the 
d o u b l e - j e o p a r d y p r o v i s i o n of the U n i t e d S t a t e s 
C o n s t i t u t i o n i s not i m p l i c a t e d . We h o l d t h a t 
P e r a i t a ' s r i g h t t o be f r e e from double j e o p a r d y was 
not v i o l a t e d by h i s h a v i n g been t r i e d and c o n v i c t e d 
of two counts of c a p i t a l murder f o r the k i l l i n g of 
one i n d i v i d u a l . " 

897 So. 2d a t 1236. See a l s o Lewis v. S t a t e , [Ms. CR-06-1770, 

Oct. 2, 2009] So. 3d ( A l a . Crim. App. 2009); Brooks v. 

S t a t e , 973 So. 2d 380 ( A l a . Crim. App. 2007); and W i l l i a m s v.  

S t a t e , 710 So. 2d 1276 ( A l a . Crim. App. 1996) . 

Here, each c a p i t a l - m u r d e r c o n v i c t i o n r e q u i r e d an element 

not r e q u i r e d i n the o t h e r c o n v i c t i o n s . One count r e q u i r e d 
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t h a t Jackson i n t e n t i o n a l l y k i l l e d Pamela Montgomery by 

s h o o t i n g her w h i l e he was i n an a u t o m o b i l e ; one count r e q u i r e d 

t h a t Jackson i n t e n t i o n a l l y k i l l e d M i l t o n Poole I I I by s h o o t i n g 

her w h i l e he was i n an a u t o m o b i l e ; and one count r e q u i r e d t h a t 

Jackson i n t e n t i o n a l l y k i l l e d Montgomery and Poole by one a c t 

or p u r s u a n t t o one scheme or course of conduct. Thus, h i s 

argument i s w i t h o u t m e r i t , and Jackson i s not e n t i t l e d t o any 

r e l i e f on t h i s c l a i m . 

I I I . 

F i n a l l y , Rule 45A, Ala.R.App.P., r e q u i r e s t h i s C ourt t o 

r e v i e w the r e c o r d f o r any p l a i n e r r o r w i t h r e s p e c t t o 

Jackson's c a p i t a l - m u r d e r c o n v i c t i o n s . 

Rule 45A, Ala.R.App.P., p r o v i d e s : 

"In a l l cases i n which the death p e n a l t y has 
been imposed, the Court of C r i m i n a l Appeals s h a l l 
n o t i c e any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 
under r e v i e w , whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and take a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

" ' P l a i n e r r o r i s d e f i n e d as e r r o r t h a t has " a d v e r s e l y a f f e c t e d 

the s u b s t a n t i a l r i g h t of the a p p e l l a n t . " ' " Ex p a r t e Brown, 11 

So. 3d 933, 935 ( A l a . 2008), q u o t i n g H a l l v. S t a t e , 820 So. 2d 

113, 121 ( A l a . Crim. App. 1999). I t i s e r r o r "'"so o b v i o u s 
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t h a t the f a i l u r e t o n o t i c e i t would s e r i o u s l y a f f e c t the 

f a i r n e s s or i n t e g r i t y of the j u d i c i a l p r o c e e d i n g s . " ' " 

Saunders v. S t a t e , 10 So. 3d 53, 74 ( A l a . Crim. App. 2007), 

q u o t i n g Ex p a r t e Womack, 435 So. 2d 766, 769 ( A l a . 1983), 

q u o t i n g i n t u r n U n i t e d S t a t e s v. Chaney, 662 F.2d 1148, 1152 

(5th C i r . 1981). 

"'The s t a n d a r d of r e v i e w i n r e v i e w i n g a 
c l a i m under the p l a i n - e r r o r d o c t r i n e i s 
s t r i c t e r than the s t a n d a r d used i n 
r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d 
i n the t r i a l c o u r t or on a p p e a l . As the 
U n i t e d S t a t e s Supreme Court s t a t e d i n 
U n i t e d S t a t e s v. Young, 470 U.S. 1, 105 
S.Ct. 1038, 84 L.Ed.2d 1 (1985), the 
p l a i n - e r r o r d o c t r i n e a p p l i e s o n l y i f the 
e r r o r i s " p a r t i c u l a r l y e g r e g i o u s " and i f i t 
" s e r i o u s l y a f f e c t [ s ] the f a i r n e s s , 
i n t e g r i t y or p u b l i c r e p u t a t i o n of j u d i c i a l 
p r o c e e d i n g s . " See Ex p a r t e P r i c e , 725 So. 
2d 1063 ( A l a . 1998), c e r t . d e n i e d , 526 U.S. 
1133, 119 S.Ct. 1809, 143 L.Ed.2d 1012 
(1999); Burgess v. S t a t e , 723 So. 2d 742 
( A l a . Crim. App. 1997), a f f ' d , 723 So. 2d 
770 ( A l a . 1998), c e r t . d e n i e d , 526 U.S. 
1052, 119 S.Ct. 1360, 143 L.Ed.2d 521 
(1999); Johnson v. S t a t e , 620 So. 2d 679, 
701 ( A l a . Crim. App. 1992), r e v ' d on o t h e r 
grounds, 620 So. 2d 709 ( A l a . 1993), on 
remand, 620 So. 2d 714 ( A l a . Crim. App.), 
c e r t . d e n i e d , 510 U.S. 905, 114 S.Ct. 285, 
126 L.Ed.2d 235 (1993).' 

" H a l l v. S t a t e , 820 So. 2d 113, 121-22 ( A l a . Crim. 
App. 1999), a f f ' d , 820 So. 2d 152 ( A l a . 2001). 
A l t h o u g h the f a i l u r e t o o b j e c t w i l l not p r e c l u d e our 
re v i e w , i t w i l l weigh a g a i n s t any c l a i m of 
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p r e j u d i c e . See D i l l v. S t a t e , 600 So. 2d 343 ( A l a . 
Crim. App. 1991), a f f ' d , 600 So. 2d 372 ( A l a . 

1992)." 

S a l e v. S t a t e , 8 So. 3d 330, 345 ( A l a . Crim. App. 2008). 

We f i n d no p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 

d u r i n g the g u i l t phase of Jackson's t r i a l . 

F u r t h e r , § 13A-5-53, A l a . Code 1975, r e q u i r e s t h a t t h i s 

C o urt r e v i e w the p r o p r i e t y of the death sentence imposed i n 

t h i s case. 
" T h i s r e v i e w s h a l l i n c l u d e the d e t e r m i n a t i o n of 
whether any e r r o r a d v e r s e l y a f f e c t i n g the r i g h t s of 
the defendant was made i n the sentence p r o c e e d i n g s , 
whether the t r i a l c o u r t ' s f i n d i n g s c o n c e r n i n g the 
a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s were 
s u p p o r t e d by the e v i d e n c e , and whether death was the 
p r o p e r sentence i n the case." 

§ 13A-5-53(a), A l a . Code 1975. In d e t e r m i n i n g whether death 

was the a p p r o p r i a t e sentence i n t h i s case, we must determine: 

(1) whether the death sentence was imposed under the i n f l u e n c e 

of p a s s i o n , p r e j u d i c e , or any o t h e r a r b i t r a r y f a c t o r ; (2) 

whether an independent w e i g h i n g by t h i s C ourt of the 

a g g r a v a t i n g c i r c u m s t a n c e s and m i t i g a t i n g c i r c u m s t a n c e s 

i n d i c a t e s t h a t death i s the p r o p e r sentence; and (3) whether 

the death sentence i s e x c e s s i v e or d i s p r o p o r t i o n a t e t o the 
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p e n a l t y imposed i n o t h e r s i m i l a r c a s e s , c o n s i d e r i n g b o t h the 

crime and the defendant. See § 13A-5-53(b), A l a . Code 1975. 

Here, the t r i a l c o u r t conducted a s e p a r a t e s e n t e n c i n g 

h e a r i n g i n accordance w i t h §§ 13A-5-45 and -46, A l a . Code 

1975. A f t e r h e a r i n g e v i d e n c e of the a g g r a v a t i n g c i r c u m s t a n c e s 

and m i t i g a t i n g c i r c u m s t a n c e s and b e i n g i n s t r u c t e d on the 

a p p l i c a b l e law and i t s r o l e and d u t i e s i n the s e n t e n c i n g 

p r o c e s s , the j u r y recommended, by a vot e of 10 t o 2, t h a t 

Jackson be sentenced t o death. The t r i a l c o u r t , i n accordance 

w i t h § 13A-5-47, A l a . Code 1975, o r d e r e d and r e c e i v e d a 

pr e s e n t e n c e i n v e s t i g a t i o n r e p o r t and conducted another h e a r i n g 

t o a i d i t i n d e t e r m i n i n g whether t o sentence Jackson t o l i f e 

imprisonment w i t h o u t p a r o l e or t o death. In i t s s e n t e n c i n g 

o r d e r , the t r i a l c o u r t e n t e r e d s p e c i f i c , w r i t t e n f i n d i n g s as 

to each a g g r a v a t i n g c i r c u m s t a n c e enumerated i n § 13A-5-49, 

A l a . Code 1975; the n o n e x i s t e n c e of each of the m i t i g a t i n g 

c i r c u m s t a n c e s enumerated i n § 13A-5-51, A l a . Code 1975; and 

the n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s i t found t o e x i s t 

under § 13A-5-52, A l a . Code 1975. The t r i a l c o u r t ' s w r i t t e n 

s e n t e n c i n g o r d e r a l s o c o n t a i n e d w r i t t e n f i n d i n g s of f a c t 

summarizing the crime and Jackson's p a r t i c i p a t i o n i n i t . 
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The t r i a l c o u r t found the e x i s t e n c e of two s t a t u t o r y 

a g g r a v a t i n g c i r c u m s t a n c e s : (1) t h a t Jackson knowingly c r e a t e d 

a g r e a t r i s k of death t o many p e r s o n s , see 13A-5-49(3), A l a . 

Code 1975; and (2) t h a t Jackson i n t e n t i o n a l l y caused the death 

of two or more persons by one a c t or pu r s u a n t t o one scheme or 

course of conduct, see § 13A-5-49(9), A l a . Code 1975. The 

t r i a l c o u r t found no s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s i n 

§ 13A-5-51, A l a . Code 1975. The t r i a l c o u r t found and 

c o n s i d e r e d as n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s : 

"1. [Jackson] i s a g r e a t f a t h e r t o h i s son whom he 
l o v e s and p r o v i d e s f o r . 

"2. [Jackson] i s good h e a r t e d p e r s o n and everyone i n 
the neighborhood r e a l l y l o v e s him. [Jackson] t r e a t s 
h i s baby's mama w e l l and has never been v i o l e n t 
towards h e r . He a l s o t r e a t s the daughter of h i s 
baby's mama w e l l as i f she were h i s own c h i l d . 

"3. [Jackson] g i v e s k i d s money i n f r o n t of the 
m i s s i o n . 

"4. [Jackson] d r i v e s h i s e l d e r l y n e i g h b o r t o the 
s t o r e . 

"5. [Jackson] gave people money and t o l d them not t o 
worry, about p a y i n g i t back. 

"6. [Jackson] has been v e r y h e l p f u l t o h i s mother. 

"7. [Jackson's] mother, h i s baby's mama, h i s s i s t e r 
and f r i e n d s a l l l o v e him. He has been a good 
p r o v i d e r t o h i s baby's mama. 

23 



CR-06-1398 

"8. [Jackson] g e t s a d i s a b i l i t y check f o r an a l l e g e d 
p h y s i c a l d i s a b i l i t y , and g i v e s money t o those who 
need i t . 

"9. [Jackson] never knew h i s r e a l f a t h e r , and had a 
9th grade e d u c a t i o n . " 

(C. 49.) 

The t r i a l c o u r t ' s s e n t e n c i n g o r d e r r e f l e c t s the 

f o l l o w i n g : 

"In d e t e r m i n i n g the sentences h e r e i n , the Court 
has not been i n f l u e n c e d by any r e f e r e n c e s or 
e x p r e s s i o n s of community sen t i m e n t t h a t have been 
made. Moreover, the Court has not c o n s i d e r e d , and 
has not been i n f l u e n c e d by, any improper m a t t e r s 
t h a t may be c o n t a i n e d i n the p r e - s e n t e n c e r e p o r t . 
Upon c o n s i d e r i n g and w e i g h i n g the a g g r a v a t i n g 
c i r c u m s t a n c e s a g a i n s t the m i t i g a t i n g c i r c u m s t a n c e s , 
the Court f i n d s t h a t the a g g r a v a t i n g c i r c u m s t a n c e s 
g r e a t l y outweigh the m i t i g a t i n g c i r c u m s t a n c e s . The 
Court c o n s i d e r e d the ev i d e n c e p r e s e n t e d by [Jackson] 
at the s e n t e n c i n g h e a r i n g , where the j u r y 
p a r t i c i p a t e d , as evi d e n c e of n o n s t a t u t o r y m i t i g a t i n g 
f a c t o r s . C o n s i d e r i n g the f a c t t h a t [Jackson] had 
s e v e r a l f a m i l y members t e s t i f y on h i s b e h a l f a l l of 
whom appeared t o g e n u i n e l y l o v e and care f o r 
[ J a c k s o n ] , i t would be a s t r e t c h t o f i n d t h a t 
[Jackson's] background was one of t o t a l d e p r i v a t i o n . 
Having weighed the s t a t u t o r y a g g r a v a t i n g 
c i r c u m s t a n c e s a g a i n s t a l l of the n o n s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s , and h a v i n g g i v e n c a r e f u l 
c o n s i d e r a t i o n and s u b s t a n t i a l weight t o the evi d e n c e 
and the j u r y ' s a d v i s o r y recommendation, the Court 
f i n d s t h a t the a g g r a v a t i n g c i r c u m s t a n c e s i n these 
cases outweigh the m i t i g a t i n g c i r c u m s t a n c e s and t h a t 
the punishment s h o u l d be death, i n accordance w i t h 
the j u r y ' s recommendation of t e n (10) f o r death and 
two (2) f o r l i f e w i t h o u t p a r o l e , w i t h r e s p e c t t o 
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each c o n v i c t i o n of C a p i t a l Murder as charged i n the 
i n d i c t m e n t s . " 

(C. 50.) 

Pursuant t o the r e q u i r e m e n t s of § 13A-5-53(a), we have 

re v i e w e d the r e c o r d of the s e n t e n c i n g p r o c e e d i n g s and f i n d no 

e r r o r , p l a i n or o t h e r w i s e , a d v e r s e l y a f f e c t i n g Jackson's 

r i g h t s . We f i n d no e v i d e n c e t h a t the sentence of death was 

imposed under the i n f l u e n c e of any p a s s i o n , p r e j u d i c e , or 

o t h e r a r b i t r a r y f a c t o r . The t r i a l c o u r t ' s f i n d i n g s c o n c e r n i n g 

the a g g r a v a t i n g c i r c u m s t a n c e s and m i t i g a t i n g c i r c u m s t a n c e s are 

s u p p o r t e d by the r e c o r d . F u r t h e r , t h i s C ourt has 

i n d e p e n d e n t l y weighed the a g g r a v a t i n g c i r c u m s t a n c e s a g a i n s t 

the m i t i g a t i n g c i r c u m s t a n c e s , and we concur w i t h the t r i a l 

c o u r t ' s c o n c l u s i o n t h a t the a g g r a v a t i n g c i r c u m s t a n c e s outweigh 

the m i t i g a t i n g c i r c u m s t a n c e s , and we agree t h a t death was the 

p r o p e r sentence i n t h i s case. F i n a l l y , c o n s i d e r i n g the crime 

committed and c o n s i d e r i n g Jackson, we f i n d t h a t the sentence 

of death i n t h i s case i s n e i t h e r e x c e s s i v e nor 

d i s p r o p o r t i o n a t e t o the p e n a l t y imposed i n o t h e r s i m i l a r 

c a s e s . See M c G r i f f v. S t a t e , 908 So. 2d 961 ( A l a . Crim. App. 

2000), r e v e r s e d on o t h e r grounds 908 So. 2d 1024 ( A l a . 2004); 

( u p h o l d i n g death sentence f o r murder by use of a d e a d l y weapon 
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f i r e d from a motor v e h i c l e ) ; Lewis v. S t a t e , [Ms. CR-06-1770, 

Oct. 2, 2009] So. 3d ( A l a . Crim. App. 2009) ( u p h o l d i n g 

death p e n a l t y f o r murder by use of a d e a d l y weapon f i r e d from 

a motor v e h i c l e ) ; M i l l s v. S t a t e , [Ms. CR-06-2246, Sept. 26, 

2008] So. 3d ( A l a . Crim. App. 2008) ( o p i n i o n on r e t u r n 

t o remand) ( u p h o l d i n g death p e n a l t y f o r murder of two or more 

p e r s o n s ) ; and B r o w n f i e l d v. S t a t e , [Ms. CR-04-0743, A p r i l 27, 

2007] So. 3d ( A l a . Crim. App. 2007) ( u p h o l d i n g death 

p e n a l t y f o r murder of two or more p e r s o n s ) . 

For the f o r e g o i n g r e a s o n s , Jackson's c a p i t a l - m u r d e r 

c o n v i c t i o n s and h i s sentence of death are hereby a f f i r m e d . 

Jackson's c o n v i c t i o n s and c o n s e c u t i v e sentences of l i f e 

imprisonment f o r two counts of attempted murder are a l s o 

a f f i r m e d . 

AFFIRMED. 

Wise, P.J., and Welch, Windom, and K e l l u m , J J . , concur. 
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