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WINDOM, J u d g e . 

P r e s t o n L o u i s Moore was c o n v i c t e d o f one c o u n t o f murder 

made c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g t h e c o u r s e o f a 

b u r g l a r y , a v i o l a t i o n o f § 1 3 A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975, and 

o f two c o u n t s o f a t t e m p t e d m u r d e r , v i o l a t i o n s o f §§ 13A-6-2 
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and 13A-4-2, A l a . Code 1975. Moore was s e n t e n c e d t o l i f e 

w i t h o u t t h e p o s s i b i l i t y o f p a r o l e f o r t h e c a p i t a l murder 

c o n v i c t i o n and was s e n t e n c e d as an h a b i t u a l f e l o n y o f f e n d e r t o 

l i f e i n p r i s o n f o r e a c h a t t e m p t e d murder c o n v i c t i o n . 

On t h e e v e n i n g o f O c t o b e r 14, 2003, Eugene J o h n s o n , 

D e m a r i o u s K i r k s e y , and Donte McGrue were v i s i t i n g X e r x e s 

S t a n f o r d a t h i s home i n O x f o r d t h a t he s h a r e d w i t h h i s 15-

y e a r - o l d d a u g h t e r , T a t i a n a J o h n s o n ( " T a t i a n a " ) , and h e r i n f a n t 

s o n . A r o u n d 10 p.m., T r a v o k e o B r a d f o r d and D e l r e k u s J e r n i g a n 

a r r i v e d and s o l d S t a n f o r d c o c a i n e . S t a n f o r d a t t e m p t e d t o w a l k 

o u t s i d e w i t h B r a d f o r d and was s h o t i n t h e head as he opened 

t h e d o o r . The s h o o t e r s , P r e s t o n Moore and Samuel K e l l y , t h e n 

e n t e r e d t h e h o u s e . K i r k s e y , who was i n t h e k i t c h e n a t t h e 

t i m e , r a n down a h a l l w a y and h i d i n s i d e a c l o s e t i n one o f t h e 

bedrooms. T a t i a n a and J o h n s o n were u n a b l e t o e s c a p e . Moore 

u l t i m a t e l y s h o t T a t i a n a i n t h e f a c e and l e f t h e r b l e e d i n g i n 

t h e l i v i n g room n e a r h e r f a t h e r . A f t e r T a t i a n a was s h o t , 

J o h n s o n a t t e m p t e d t o r u n b u t was gunned down and d i e d i n a 

f i e l d a c r o s s t h e s t r e e t f r o m t h e r e s i d e n c e . J o h n s o n d i e d as 

a r e s u l t o f m u l t i p l e g u n s h o t wounds. 
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T a t i a n a t e s t i f i e d she was i n t h e k i t c h e n p r e p a r i n g a 

b o t t l e f o r h e r son when she h e a r d a g u n s h o t , t u r n e d a r o u n d , 

and saw Moore c o m i n g t o w a r d h e r w i t h a gun. She t h e n r a n down 

a h a l l w a y t o w a r d h e r bedroom, e n t e r e d t h e room and s h u t t h e 

d o o r . S h o r t l y t h e r e a f t e r , Moore p u s h e d t h e d o o r open and t o l d 

h e r t o h u r r y t o t h e f r o n t o f t h e h o u s e . 

When T a t i a n a r e t u r n e d t o t h e l i v i n g room, she saw h e r 

f a t h e r on t h e f l o o r s l u m p e d a g a i n s t t h e s o f a w i t h a g u n s h o t 

wound t o h i s head. (R. 1099.) Moore t h e n o r d e r e d T a t i a n a 

o n t o t h e f r o n t p o r c h where she saw s e v e r a l p e o p l e , i n c l u d i n g 

J o h n s o n . T a t i a n a t e s t i f i e d t h a t w h i l e t h e y were on t h e p o r c h , 

Moore p u t t h e gun t o h e r head and p u l l e d t h e t r i g g e r ; h owever, 

t h e gun j u s t " c l i c k e d . " (R. 1085.) A t t h a t p o i n t , Moore 

o r d e r e d T a t i a n a and J o h n s o n b a c k i n t o t h e house and t o l d them 

t o g e t on t h e f l o o r . Moore t h e n p o i n t e d a gun a t h e r , p u l l e d 

t h e t r i g g e r , and s h o t h e r i n t h e f a c e . T a t i a n a t h e n h e a r d 

a n o t h e r g u n s h o t and assumed J o h n s o n f e l l . T a t i a n a t h e n h e a r d 

f o o t s t e p s r u n n i n g o u t o f t h e house and down t h e f r o n t s t e p s . 

When she no l o n g e r h e a r d a n y t h i n g , she g o t up, r a n t o h e r 

son ' s bedroom, g r a b b e d him, and r a n o u t t h e b a c k d o o r o f t h e 
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h o u s e . She e v e n t u a l l y f o u n d a n e i g h b o r who h e l p e d h e r and 

t e l e p h o n e d emergency 911. 

D e m a r i o u s K i r k s e y t e s t i f i e d t h a t when B r a d f o r d and 

J e r n i g a n a r r i v e d , t h e y went i n t o t h e k i t c h e n , and B r a d f o r d 

s o l d S t a n f o r d c r a c k c o c a i n e . A c c o r d i n g t o K i r k s e y , J e r n i g a n 

was a c t i n g v e r y n e r v o u s . D u r i n g t h e t r a n s a c t i o n , S t a n f o r d 

a s k e d B r a d f o r d i f he had any s c a l e s t o w e i g h t h e c r a c k 

c o c a i n e , and B r a d f o r d t o l d him t h a t he had s c a l e s i n h i s 

v e h i c l e . B r a d f o r d , J e r n i g a n , and S t a n f o r d t h e n h eaded t o w a r d 

t h e f r o n t d o o r t o r e t r i e v e t h e s c a l e s . K i r k s e y s a i d t h a t he 

t h e n h e a r d a g u n s h o t , l o o k e d t o w a r d t h e f r o n t d o o r , and saw 

K e l l y come t h r o u g h t h e f r o n t d o o r h o l d i n g a gun. K i r k s e y 

s t a t e d t h a t he d i d n o t see Moore. 

A f t e r h e a r i n g t h e g u n s h o t , K i r k s e y r a n down t h e h a l l and 

h i d i n a c l o s e t i n one o f t h e bedrooms where he r e m a i n e d u n t i l 

t h e p o l i c e a r r i v e d . W h i l e he was i n t h e c l o s e t , he h e a r d 

Moore's v o i c e , w h i c h he d e s c r i b e d as d i s t i n c t i v e . K i r k s e y 

t h e n h e a r d s e v e r a l more g u n s h o t s o v e r t h e n e x t few m i n u t e s . 

K i r k s e y s t a t e d t h a t Moore and K e l l y had a p r o b l e m w i t h 

S t a n f o r d r e l a t i n g t o a b u r g l a r y o f K e l l y ' s g r a n d m o t h e r ' s 
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h o u s e , and t h a t t h e p r o b l e m a l s o i n v o l v e d a man w i t h t h e 

n i c k n a m e " B i r m i n g h a m . " (R. 1440.) 

S t a n f o r d i n i t i a l l y s u r v i v e d t h e s h o o t i n g b u t two y e a r s 

l a t e r succumbed t o numerous m e d i c a l c o m p l i c a t i o n s r e s u l t i n g 

f r o m t h e g u n s h o t wound. R o g e r P h i l l i p s , a d e t e c t i v e w i t h t h e 

O x f o r d P o l i c e D e p a r t m e n t , t e s t i f i e d t h a t he spoke w i t h 

S t a n f o r d i n December 2003, a p p r o x i m a t e l y two months a f t e r t h e 

s h o o t i n g and a l i t t l e more t h a n two y e a r s b e f o r e S t a n f o r d ' s 

d e a t h . A c c o r d i n g t o D e t . P h i l l i p s , S t a n f o r d was u n a b l e t o 

s p e a k , b u t he c o u l d g r u n t , make hand g e s t u r e s , and a p p e a r e d t o 

u n d e r s t a n d what was g o i n g on a r o u n d him. D e t . P h i l l i p s s a i d 

he showed S t a n f o r d two p h o t o g r a p h i c l i n e u p s -- one i n c l u d e d a 

p h o t o g r a p h o f Moore and one i n c l u d e d a p h o t o g r a p h o f K e l l y -¬

and t h a t he a s k e d S t a n f o r d i f anyone i n t h e l i n e u p s was 

i n v o l v e d i n t h e s h o o t i n g . S t a n f o r d i m m e d i a t e l y p o i n t e d t o t h e 

p h o t o g r a p h s o f Moore and K e l l y as t h e s h o o t e r s . 

I n a d d i t i o n t o t h e t e s t i m o n y o f T a t i a n a and K i r k s e y and 

S t a n f o r d ' s i d e n t i f i c a t i o n , t h e S t a t e a l s o p r e s e n t e d e v i d e n c e 

t h a t Moore had p r e v i o u s l y been c o n v i c t e d i n 1993 o f f i r s t -

d e g r e e r o b b e r y . S p e c i f i c a l l y , d u r i n g i t s c a s e - i n - c h i e f , t h e 

S t a t e c a l l e d G r a d y M c G l o t h i n , one o f t h e v i c t i m s o f Moore's 
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p r i o r r o b b e r y , who t e s t i f i e d r e g a r d i n g t h e d e t a i l s o f t h e 

r o b b e r y and Moore's v i o l e n t a c t i o n s on t h a t o c c a s i o n . 

I n an a t t e m p t t o e s t a b l i s h h i s i n n o c e n c e , Moore p r e s e n t e d 

an a l i b i d e f e n s e . 1 He d e n i e d g o i n g t o t h e s t r e e t on w h i c h 

S t a n f o r d ' s house i s l o c a t e d on O c t o b e r 14, 2003 and d e n i e d 

s h o o t i n g anyone. He t e s t i f i e d t h a t he was e m p l o y e d w i t h 

W i l l s t a f f i n g U n l o a d i n g S e r v i c e a t t h e S u p e r V a l u g r o c e r y s t o r e 

i n O x f o r d , and t h a t he was a t work t h e n i g h t o f t h e s h o o t i n g 

f r o m a p p r o x i m a t e l y 8:00 p.m. u n t i l sometime a f t e r 5:00 a.m. 

t h e f o l l o w i n g m o r n i n g . 

To b u t t r e s s h i s a l i b i d e f e n s e , Moore p r e s e n t e d t h e 

t e s t i m o n y o f O l l i c e H a n s f o r d . H a n s f o r d , a l s o e m p l o y e d b y 

W i l l s t a f f i n g U n l o a d i n g S e r v i c e a t t h e S u p e r V a l u i n O x f o r d , 

s t a t e d t h a t he saw Moore when he a r r i v e d t o work between 7:00 

and 8:30 p.m. t h e n i g h t o f O c t o b e r 14, 2003, b u t he d i d n o t 

see him d u r i n g t h e r e s t o f h i s s h i f t , w h i c h ended a t 

a p p r o x i m a t e l y 7:00 a.m. t h e n e x t day. D e m e t r i u s Holcomb, 

Moore's s u p e r v i s o r a t t h e S u p e r V a l u , t e s t i f i e d t h a t he saw 

Moore s e v e r a l t i m e s t h r o u g h o u t t h e n i g h t o f O c t o b e r 14, 2003, 

1 A c c o r d i n g t o Moore, he d i d n o t p a r t i c i p a t e i n t h e c r i m e . 
However, Moore s t a t e d t h a t K e l l y a d m i t t e d t o him t h a t he s h o t 
S t a n f o r d and a man w i t h t h e n i c k n a m e " B i r m i n g h a m " b e c a u s e t h e y 
had b r o k e n i n t o h i s house and s t o l e n h i s d r u g s . (R. 1589.) 
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i n c l u d i n g i n i t i a l l y a t a p p r o x i m a t e l y 9:00 p.m., and a g a i n 

d u r i n g t h e i r " l u n c h b r e a k " a t a p p r o x i m a t e l y 1:00 a.m. (R. 

1522.) 

I n r e b u t t a l , t h e S t a t e p r e s e n t e d t h e t e s t i m o n y o f 

R o o s e v e l t H a r d y , J r . , D e n n i s W h i t e s i d e , and L a r r y Champion. 

H a r d y t e s t i f i e d t h a t on t h e n i g h t o f O c t o b e r 14, 2003, he saw 

Moore a t J e r n i g a n ' s house between 9:30 and 10:00 p.m.2 

W h i t e s i d e , t h e n i g h t - s h i f t manager a t t h e S u p e r V a l u , t e s t i f i e d 

t h a t he was w o r k i n g on t h e n i g h t o f O c t o b e r 14, 2003, and 

Moore was n o t a t work. F i n a l l y , Champion t e s t i f i e d t h a t he 

s u p e r v i s e d t h e n i g h t - s h i f t u n l o a d i n g crew a t t h e S u p e r V a l u i n 

O x f o r d and on t h e n i g h t o f O c t o b e r 14, 2003, Moore was n o t a t 

work. 

On a p p e a l , Moore c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n 

a l l o w i n g t h e S t a t e t o p r e s e n t e v i d e n c e o f h i s 1993 f i r s t -

d e g r e e r o b b e r y c o n v i c t i o n . 3 S p e c i f i c a l l y , Moore c o n t e n d s t h a t 

h i s p r i o r r o b b e r y c o n v i c t i o n and t h e f a c t s u n d e r l y i n g t h a t 

2 J e r n i g a n was one of the i n d i v i d u a l s who went t o 
S t a n f o r d ' s house t o s e l l S t a n f o r d drugs, and who was 
accompanying S t a n f o r d o u t s i d e when S t a n f o r d was shot i n the 
h e a d . 

3The rob b e r y a c t u a l l y o c c u r r e d i n 1992; however, Moore was 
not c o n v i c t e d u n t i l 1993. 
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c o n v i c t i o n were r e l e v a n t o n l y t o show h i s bad c h a r a c t e r and 

t h u s s h o u l d have been e x c l u d e d p u r s u a n t t o R u l e 4 0 4 ( b ) , A l a . 

R. E v i d . 4 

B e f o r e t r i a l , t h e S t a t e f i l e d n o t i c e o f i t s i n t e n t t o 

i n t r o d u c e t h e p r i o r c o n v i c t i o n u n d e r R u l e 4 0 4 ( b ) . T h e r e a f t e r , 

Moore f i l e d a m o t i o n f o r a p r e t r i a l d e t e r m i n a t i o n o f t h e 

a d m i s s i b i l i t y o f t h e p r i o r c o n v i c t i o n and r e q u e s t e d a h e a r i n g 

on t h e m a t t e r . A t p r e t r i a l h e a r i n g s on F e b r u a r y 1, 2007, and 

M a r c h 20, 2007, t h e c i r c u i t c o u r t h e a r d a r g u m e n t s and a c c e p t e d 

e v i d e n c e on t h e a d m i s s i b i l i t y o f t h e p r i o r c o n v i c t i o n . 

G r a d y M c G l o t h i n , t h e v i c t i m o f t h e p r i o r r o b b e r y , 

t e s t i f i e d a t t h e p r e t r i a l h e a r i n g , and l a t e r a t t r i a l , t h a t i n 

1992 Moore, K e l l y , and t h r e e o t h e r i n d i v i d u a l s e n t e r e d h i s 

r e s i d e n c e i n A n n i s t o n and r o b b e d him. A t t h a t t i m e , M c G l o t h i n 

was r u n n i n g a " s h o t h o u s e " o u t o f h i s r e s i d e n c e . (R. 210.) On 

t h e n i g h t o f December 11, 1992, t h e r e were between 30 and 40 

p e o p l e a t h i s r e s i d e n c e i n c l u d i n g Moore, K e l l y , and L a v o n 

Wynn, a l l o f whom were u n d e r a g e and a p p e a r e d t o be 

i n t o x i c a t e d . M c G l o t h i n o r d e r e d them t o l e a v e . A f t e r 

4Moore r a i s e s s e v e n i s s u e s ; however, b e c a u s e o f o u r 
d i s p o s i t i o n o f t h i s c a s e , t h i s c o u r t o n l y a d d r e s s e s one. 

8 



CR-06-1609 

p r o t e s t i n g , t h e t h r e e e v e n t u a l l y l e f t b u t l a t e r r e t u r n e d w i t h 

two o t h e r s . When t h e y r e t u r n e d , t h e men were armed w i t h 

s h o t g u n s and p i s t o l s and o r d e r e d e v e r y o n e o n t o t h e f l o o r . A t 

some p o i n t , Moore h e l d a s h o t g u n t o M c G l o t h i n ' s h e a d and 

a s k e d , " [ w ] h o s e house i s t h i s now?" (R. 1489.) M c G l o t h i n 

a l s o t e s t i f i e d t h a t d u r i n g t h e r o b b e r y , Moore s h o t t h e j u k e b o x 

and t h e c e i l i n g and h i t a p a t r o n on t h e b a c k o f t h e head w i t h 

t h e b u t t o f a s h o t g u n . Moore and h i s a c c o m p l i c e s t o o k a l l t h e 

c a s h M c G l o t h i n had i n t h e house as w e l l as some a l c o h o l . 

A f t e r h e a r i n g a r g u m e n t s , t h e c i r c u i t c o u r t r u l e d t h a t t h e 

p r i o r r o b b e r y c o n v i c t i o n was a d m i s s i b l e u n d e r R u l e 404(b) t o 

show i n t e n t , m o t i v e , k n o w l e d g e , o p p o r t u n i t y , p r e p a r a t i o n , and 

common p l a n , scheme, o r d e s i g n e x c e p t i o n s t o t h e e x c l u s i o n a r y 

r u l e and a l l o w e d i t s a d m i s s i o n . 5 We d i s a g r e e . 

R u l e 4 0 4 ( b ) , p r o v i d e s : 

" E v i d e n c e o f o t h e r c r i m e s , w r o n g s , o r a c t s i s 
no t a d m i s s i b l e t o p r o v e t h e c h a r a c t e r o f a p e r s o n i n 
o r d e r t o show a c t i o n i n c o n f o r m i t y t h e r e w i t h . I t 
may, however, be a d m i s s i b l e f o r o t h e r p u r p o s e s , s u c h 

5 A l t h o u g h t h e c i r c u i t c o u r t d e t e r m i n e d t h a t t h e e v i d e n c e 
r e l a t i n g t o Moore's p r i o r r o b b e r y c o n v i c t i o n was a d m i s s i b l e t o 
show i n t e n t , m o t i v e , k n o w l e d g e , o p p o r t u n i t y , p r e p a r a t i o n , and 
common p l a n , scheme, o r d e s i g n , t h e c i r c u i t c o u r t i n s t r u c t e d 
t h e j u r y i t c o u l d c o n s i d e r t h e e v i d e n c e o f t h e p r i o r r o b b e r y 
o n l y " t o show some p l a n o r d e s i g n , p a t t e r n , o r scheme o f 
o p e r a t i o n . " (R.1487-88, 1711.) 
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as p r o o f o f m o t i v e , o p p o r t u n i t y , i n t e n t , 
p r e p a r a t i o n , p l a n , k n o w l e d g e , i d e n t i t y , o r a b s e n c e 
o f m i s t a k e o r a c c i d e n t " 

The Alabama Supreme C o u r t has " h e l d t h a t t h e e x c l u s i o n a r y r u l e 

p r e v e n t s t h e S t a t e f r o m u s i n g e v i d e n c e o f a d e f e n d a n t ' s p r i o r 

bad a c t s t o p r o v e t h e d e f e n d a n t ' s bad c h a r a c t e r and, t h e r e b y , 

p r o t e c t s t h e d e f e n d a n t ' s r i g h t t o a f a i r t r i a l . " Ex p a r t e 

D r i n k a r d , 777 So. 2d 295, 302 ( A l a . 2000 ) ( c i t i n g Ex p a r t e 

C o f e r , 440 So. 2d 1121, 1123 ( A l a . 1 9 8 3 ) ) . T h i s c o u r t has 

e x p l a i n e d t h a t " [ o ] n t h e t r i a l f o r t h e a l l e g e d c o m m i s s i o n o f 

a p a r t i c u l a r c r i m e , e v i d e n c e o f t h e a c c u s e d ' s h a v i n g c o m m i t t e d 

a n o t h e r a c t o r c r i m e i s n o t a d m i s s i b l e i f t h e o n l y p r o b a t i v e 

f u n c t i o n o f s u c h e v i d e n c e i s t o p r o v e bad c h a r a c t e r and t h e 

a c c u s e d ' s c o n f o r m i t y t h e r e w i t h . " L e w i s v. S t a t e , 889 So. 2d 

623, 661 ( A l a . C r i m . App. 2003) ( q u o t i n g C. Gamble, M c E l r o y ' s 

Alabama E v i d e n c e § 69.01(1) ( 5 t h ed. 1 9 9 6 ) ) . 

" ' " T h i s e x c l u s i o n a r y r u l e i s s i m p l y an a p p l i c a t i o n 
o f t h e c h a r a c t e r r u l e w h i c h f o r b i d s t h e S t a t e t o 
p r o v e t h e a c c u s e d ' s bad c h a r a c t e r by p a r t i c u l a r 
d e e d s . The b a s i s f o r t h e r u l e l i e s i n t h e b e l i e f 
t h a t t h e p r e j u d i c i a l e f f e c t o f p r i o r c r i m e s w i l l f a r 
o u t w e i g h any p r o b a t i v e v a l u e t h a t m i g h t be g a i n e d 
f r o m them. Most a g r e e t h a t s u c h e v i d e n c e o f p r i o r 
c r i m e s has a l m o s t an i r r e v e r s i b l e i m p a c t upon t h e 
minds o f t h e j u r o r s . " ' " 
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Ex p a r t e J a c k s o n , [Ms. 1080390, Aug. 28, 2009] So. 3d , 

( A l a . 2009) ( q u o t i n g Ex p a r t e A r t h u r , 472 So. 2d 665, 668 

( A l a . 1 9 8 5 ) , q u o t i n g i n t u r n M c E l r o y ' s s u p r a , § 6 9 0 1 ( 1 ) ) . 

The S t a t e i s n o t p r o h i b i t e d f r o m e v e r p r e s e n t i n g e v i d e n c e 

o f a d e f e n d a n t ' s p r i o r bad a c t s . T h i s c o u r t has s t a t e d : 

" I f t h e d e f e n d a n t ' s c o m m i s s i o n o f a n o t h e r c r i m e 
o r m i s d e e d i s an e l e m e n t o f g u i l t , o r t e n d s t o p r o v e 
h i s g u i l t o t h e r w i s e t h a n by s h o w i n g o f bad 
c h a r a c t e r , t h e n p r o o f o f s u c h o t h e r a c t i s 
a d m i s s i b l e . [Some] w e l l - e s t a b l i s h e d e x c e p t i o n s t o 
t h e e x c l u s i o n a r y r u l e i n c l u d e : (1) r e l e v a n c y t o 
p r o v e i d e n t i t y ; (2) r e l e v a n c y t o p r o v e r e s g e s t a e ; 
(3) r e l e v a n c y t o p r o v e s c i e n t e r ; (4) r e l e v a n c y t o 
p r o v e i n t e n t ; (5) r e l e v a n c y t o show m o t i v e ; (6) 
r e l e v a n c y t o p r o v e s y s t e m ; (7) r e l e v a n c y t o p r o v e 
m a l i c e ; (8) r e l e v a n c y t o r e b u t s p e c i a l d e f e n s e s ; and 
(9) r e l e v a n c y i n v a r i o u s p a r t i c u l a r c r i m e s . " 

H a r r i s v. S t a t e , 2 So. 3d 880, 907 ( A l a . C r i m . App. 2007) 

( i n t e r n a l c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . However, " [ f ] o r 

c o l l a t e r a l - a c t e v i d e n c e t o be a d m i s s i b l e f o r one o f t h e ' o t h e r 

p u r p o s e s ' i n R u l e 4 0 4 ( b ) , t h e r e must be '"a r e a l and open 

i s s u e as t o one o r more o f t h o s e ' o t h e r p u r p o s e s . ' " ' " D r a p e r 

v. S t a t e , 886 So. 2d 105, 117 ( A l a . C r i m . App. 2002) ( q u o t i n g 

G i l l e s p i e v. S t a t e , 549 So. 2d 640, 645 ( A l a . C r i m . App. 

1 9 8 9 ) , q u o t i n g i n t u r n Bowden v. S t a t e , 538 So. 2d 1226, 1227 

( A l a . 1 9 8 8 ) ) . 
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The common p l a n , scheme, o r d e s i g n e x c e p t i o n t o t h e 

e x c l u s i o n a r y r u l e " i s e s s e n t i a l l y c o e x t e n s i v e w i t h t h e 

i d e n t i t y e x c e p t i o n " and must be a n a l y z e d u n d e r t h e same 

s t a n d a r d s . Ex p a r t e Darby, 516 So. 2d 786, 789 ( A l a . 1 9 8 7 ) . 

" [ T ] h e p l a n , scheme, o r d e s i g n e x c e p t i o n i s an e x t e n s i o n o f 

t h e i d e n t i t y e x c e p t i o n -- where t h e c h a r g e d c r i m e and t h e 

c o l l a t e r a l c r i m e a r e c o m m i t t e d i n t h e same n o v e l o r p e c u l i a r 

manner, e v i d e n c e o f t h e c o l l a t e r a l c r i m e i s a d m i s s i b l e t o 

i d e n t i f y t h e d e f e n d a n t as t h e p e r p e t r a t o r o f t h e c h a r g e d 

c r i m e . " R e g i s t e r v. S t a t e , 640 So. 2d 3, 6 ( A l a . C r i m . App. 

1 9 9 3 ) . "'When e x t r i n s i c o f f e n s e e v i d e n c e i s i n t r o d u c e d t o 

p r o v e i d e n t i t y , t h e l i k e n e s s o f t h e o f f e n s e s i s t h e c r u c i a l 

c o n s i d e r a t i o n . The p h y s i c a l s i m i l a r i t y must be s u c h t h a t i t 

marks t h e o f f e n s e s as t h e h a n d i w o r k o f t h e a c c u s e d . ' " Ex  

p a r t e B a k e r , 780 So. 2d 677, 680 ( A l a . 2000) ( q u o t i n g U n i t e d  

S t a t e s v. Clemons, 32 F.3d 1504, 1508 ( 1 1 t h C i r . 1994) 

( f u r t h e r c i t a t i o n s o m i t t e d ) ) . I n o t h e r w o r d s , " ' e v i d e n c e o f 

a p r i o r c r i m e i s a d m i s s i b l e o n l y when t h e c i r c u m s t a n c e s 

s u r r o u n d i n g t h e p r i o r c r i m e and t h o s e s u r r o u n d i n g t h e 

p r e s e n t l y c h a r g e d c r i m e " e x h i b i t s u c h a g r e a t d e g r e e o f 

s i m i l a r i t y t h a t anyone v i e w i n g t h e two o f f e n s e s w o u l d 
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n a t u r a l l y assume them t o have been c o m m i t t e d by t h e same 

p e r s o n . " ' " I r v i n v. S t a t e , 940 So. 2d 331, 347 ( A l a . C r i m . 

App. 2005) ( q u o t i n g Ex p a r t e A r t h u r , 472 So. 2d 665, 668 ( A l a . 

1 9 8 5 ) , q u o t i n g i n t u r n B r e w e r v. S t a t e , 440 So. 2d 1155, 1161 

( A l a . C r i m . App. 1 9 8 3 ) ) . "'Under t h e i d e n t i t y e x c e p t i o n [and 

common p l a n , scheme, o r d e s i g n e x c e p t i o n ] t o t h e g e n e r a l 

e x c l u s i o n a r y r u l e p r o h i b i t i n g t h e a d m i s s i o n o f o t h e r o r 

c o l l a t e r a l c r i m e s as s u b s t a n t i v e e v i d e n c e o f t h e g u i l t o f t h e 

a c c u s e d , t h e p r i o r c r i m e i s n o t r e l e v a n t t o p r o v e i d e n t i t y 

u n l e s s b o t h t h a t and t h e n o w - c h a r g e d c r i m e a r e " s i g n a t u r e 

c r i m e s " h a v i n g t h e a c c u s e d ' s mark and t h e p e c u l i a r l y 

d i s t i n c t i v e modus o p e r a n d i so t h a t t h e y may be s a i d t o be t h e 

work o f t h e same p e r s o n . ' " I r v i n , 940 So. 2d a t 347 ( q u o t i n g 

Bighames v. S t a t e , 440 So. 2d 1231, 1233 ( A l a . C r i m . App. 

1 9 8 3 ) ) . "'Much more i s demanded t h a n t h e mere r e p e a t e d 

c o m m i s s i o n o f c r i m e s o f t h e same c l a s s , s u c h as r e p e a t e d ... 

r a p e s . The p a t t e r n and c h a r a c t e r i s t i c s o f t h e c r i m e s must be 

so u n u s u a l and d i s t i n c t i v e as t o be l i k e a s i g n a t u r e . ' " 

H u r l e y v. S t a t e , 971 So. 2d 78, 83 ( A l a . C r i m . App. 2006) 

( q u o t i n g 1 M c C o r m i c k on E v i d e n c e § 190 a t 801-03 ( 4 t h ed. 

1992) ( f o o t n o t e s o m i t t e d ) ) . " [ T ] h e mere p r i o r o c c u r r e n c e o f 
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an a c t s i m i l a r i n i t s g r o s s f e a t u r e s -- i . e . , t h e same d o e r , 

and t h e same s o r t o f a c t , b u t n o t n e c e s s a r i l y t h e same mode o f 

a c t i n g n o r t h e same s u f f e r e r ' " i s i n s u f f i c i e n t . B r e w e r , 440 

So. 2d a t 1162 ( q u o t i n g 2 J . Wigmore, E v i d e n c e , § 304 a t 251 

(Chadbourn r e v . 1 9 7 9 ) ) . 

A p p l y i n g t h e s e p r i n c i p l e s , t h i s c o u r t h o l d s t h a t t h e 

c i r c u i t c o u r t e r r o n e o u s l y d e t e r m i n e d t h a t e v i d e n c e r e l a t i n g t o 

Moore's p r e v i o u s r o b b e r y c o n v i c t i o n was r e l e v a n t " t o show some 

p l a n o r d e s i g n , p a t t e r n , o r scheme o f o p e r a t i o n . " I n t h i s 

c a s e , t h e f a c t s u n d e r l y i n g t h e p r i o r r o b b e r y and t h e p r e s e n t 

c r i m e s a r e n o t so s i m i l a r and u n i q u e as t o r e n d e r e v i d e n c e 

r e l a t i n g t o t h e r o b b e r y a d m i s s i b l e as a s i g n a t u r e c r i m e . The 

two c r i m e s had two d i f f e r e n t m o t i v e s , i . e . , r o b b e r y and 

r e v e n g e . (R. 1440, 1589.) A l t h o u g h one p e r s o n was h i t i n 

t h e head w i t h t h e b u t t o f a s h o t g u n , no one was s h o t o r 

o t h e r w i s e s e r i o u s l y i n j u r e d d u r i n g t h e p r i o r r o b b e r y , w h i l e i n 

t h e p r e s e n t c r i m e s t h r e e p e o p l e were s h o t , two o f whom d i e d as 

a r e s u l t . F u r t h e r , t h e number o f p e r p e t r a t o r s and t h e number 

o f v i c t i m s were d i f f e r e n t . I n t h e p r i o r r o b b e r y , Moore was 

a c c o m p a n i e d by f o u r o t h e r i n d i v i d u a l s and h e l d between 30 and 

40 p e o p l e a t g u n p o i n t , w h i l e i n t h e p r e s e n t c r i m e s , t e s t i m o n y 
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i n d i c a t e d t h a t o n l y Moore and K e l l y were i n v o l v e d 6 and t h a t 

t h e r e were o n l y f i v e p e o p l e and one i n f a n t i n t h e house a t t h e 

t i m e o f t h e s h o o t i n g . A d d i t i o n a l l y , t h e l e n g t h o f t i m e 

i n v o l v e d i n t h e p r i o r and p r e s e n t c r i m e s was d i f f e r e n t . 

D u r i n g t h e p r i o r r o b b e r y , t h e v i c t i m s were h e l d a t g u n p o i n t 

f o r a t l e a s t two h o u r s , w h i l e t e s t i m o n y i n d i c a t e d t h a t t h e 

p r e s e n t c r i m e s were c o m p l e t e d i n o n l y a m a t t e r o f m i n u t e s . 

I n f a c t , when e x p l a i n i n g t h e most s a l i e n t s i m i l a r i t i e s 

b e t w een t h e two c r i m e s , t h e p r o s e c u t o r s t a t e d : 

" J udge, you know, w h e t h e r you t e r r o r i z e somebody 
by l e a v i n g them on t h e f l o o r f o r two h o u r s o r you 
s h o o t up t h e w a l l s and c e i l i n g and j u k e b o x o r you 
t e r r o r i z e them by s h o o t i n g t h e i r dad i n f r o n t o f 
them and t h e n s h o o t i n g them i n t h e f a c e i t ' s s t i l l 
a v i o l e n t a c t c o m m i t t e d by t h i s man, and t h a t ' s a 
d i s t i n c t i v e t h i n g i n and o f i t s e l f . " 

(R. 234.) However, Moore's p r i o r v i o l e n t a c t was i n a d m i s s i b l e 

t o e s t a b l i s h h i s p r o p e n s i t y t o w a r d v i o l e n c e and t h u s g u i l t o f 

t h e c h a r g e d v i o l e n t c r i m e . See B r e w e r , 440 So. 2d a t 1162 

( q u o t i n g 2 J . Wigmore, E v i d e n c e , § 304 a t 251 (Chadbourn r e v . 

1979) ("[T]he mere p r i o r o c c u r r e n c e o f an a c t s i m i l a r i n i t s 

g r o s s f e a t u r e s -- i . e . , t h e same d o e r , and t h e same s o r t o f 

6 A l t h o u g h T a t i a n a t e s t i f i e d t h a t she b e l i e v e d t h a t more 
pe o p l e were i n v o l v e d , no e v i d e n c e was p r e s e n t e d of anyone 
e l s e ' s i n v o l v e m e n t . 
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a c t , b u t n o t n e c e s s a r i l y t h e same mode o f a c t i n g n o r t h e same 

s u f f e r e r ' " i s i n s u f f i c i e n t . ) ) . 

V i e w i n g a l l o f t h e c i r c u m s t a n c e s o f t h e p r i o r r o b b e r y and 

t h e p r e s e n t c r i m e s , we c a n n o t s a y t h a t a r e a s o n a b l e p e r s o n 

w o u l d n a t u r a l l y assume t h a t b o t h were c o m m i t t e d by t h e same 

p e r s o n . The p r i o r r o b b e r y and t h e p r e s e n t c r i m e s were n o t so 

u n u s u a l and d i s t i n c t i v e and were n o t c o m m i t t e d i n s u c h a n o v e l 

and p e c u l i a r manner as t o j u s t i f y a d m i s s i o n o f e v i d e n c e o f t h e 

p r i o r r o b b e r y p u r s u a n t t o t h e common p l a n , scheme, o r d e s i g n 

o r i d e n t i t y e x c e p t i o n s t o t h e e x c l u s i o n a r y r u l e . B e c a u s e t h e 

f a c t s u n d e r l y i n g Moore's p r e v i o u s r o b b e r y c o n v i c t i o n were n o t 

s u f f i c i e n t l y s i m i l a r t o t h e c u r r e n t c r i m e and b e c a u s e t h e r e 

were no f a c t s a r i s i n g o u t o f e i t h e r c r i m e t h a t were so 

d i s t i n c t as t o mark t h o s e c r i m e s as s i g n a t u r e c r i m e s , t h e 

c i r c u i t c o u r t e r r o n e o u s l y r u l e d t h a t t h e p r i o r r o b b e r y 

c o n v i c t i o n was a d m i s s i b l e t o e s t a b l i s h " t o show some p l a n o r 

d e s i g n , p a t t e r n , o r scheme o f o p e r a t i o n . " (R. 1487-88, 1711.) 

M o r e o v e r , u n d e r t h e f a c t s o f t h i s c a s e , we c a n n o t s a y 

t h a t t h e e r r o n e o u s a d m i s s i o n o f Moore's p r i o r r o b b e r y 

c o n v i c t i o n was h a r m l e s s b e y o n d a r e a s o n a b l e d o u b t . R u l e 45, 

A l a . R. App. P.; Chapman v. C a l i f o r n i a , 386 U.S. 18 ( 1 9 6 7 ) . 
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H e r e , t h e S t a t e n o t o n l y a d m i t t e d e v i d e n c e o f Moore's p r i o r 

c o n v i c t i o n f o r r o b b e r y , i t a l s o a d m i t t e d g r a p h i c d e t a i l s o f 

Moore's a c t i o n s d u r i n g t h e two h o u r s he and h i s a c c o m p l i c e s 

s p e n t r o b b i n g t h e v i c t i m and h i s g u e s t s . F u r t h e r , a b s e n t t h e 

i n a d m i s s i b l e e v i d e n c e , o n l y T a t i a n a ' s i d e n t i f i c a t i o n , 

S t a n f o r d ' s o u t - o f - c o u r t i d e n t i f i c a t i o n , and K i r k s e y ' s v o i c e 

i d e n t i f i c a t i o n o f Moore l i n k e d Moore t o t h e s h o o t i n g s . Moore, 

on t h e o t h e r hand, p r e s e n t e d a l i b i w i t n e s s e s who t e s t i f i e d 

t h a t he was a t work a t t h e t i m e o f t h e s h o o t i n g s . A l t h o u g h 

t h e S t a t e p r e s e n t e d a s t r o n g c a s e o f g u i l t , t h i s c o u r t c a n n o t 

s a y t h a t t h e S t a t e ' s e v i d e n c e was so o v e r w h e l m i n g as t o r e n d e r 

t h e i m p r o p e r a d m i s s i o n o f Moore's p r i o r c o n v i c t i o n h a r m l e s s 

b e y o n d a r e a s o n a b l e d o u b t . 

B e c a u s e e v i d e n c e r e l a t i n g t o Moore's p r i o r r o b b e r y 

c o n v i c t i o n may have c o n t r i b u t e d t o t h e j u r y ' s v e r d i c t , we 

c o n c l u d e t h a t t h e e r r o r a d v e r s e l y a f f e c t e d Moore's s u b s t a n t i a l 

r i g h t s and t h u s was n o t h a r m l e s s . A c c o r d i n g l y , t h e judgment 

o f t h e c i r c u i t c o u r t i s r e v e r s e d , and t h i s c a u s e remanded f o r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 
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