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JOINER, J u d g e . 1 

Anthony Lee ("Tony") S t a n l e y was c o n v i c t e d of c a p i t a l 

murder f o r the i n t e n t i o n a l murder of Henry Smith by s t a b b i n g 

1 T h i s case was o r i g i n a l l y a s s i g n e d t o an o t h e r member of 
t h i s C o u r t . I t was r e a s s i g n e d t o Judge J o i n e r on March 1 , 
2011. 
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him d u r i n g the course of a f i r s t - d e g r e e robbery, see § 13A-5-

4 0 ( a ) ( 2 ) , A l a . Code 1975. D u r i n g the p e n a l t y phase of 

S t a n l e y ' s t r i a l , the j u r y , by a v o t e of 8 t o 4, recommended 

t h a t S t a n l e y be s entenced t o l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e . A f t e r r e c e i v i n g a p r e s e n t e n c e -

i n v e s t i g a t i o n r e p o r t and c o n d u c t i n g a s e n t e n c i n g h e a r i n g , the 

t r i a l c o u r t o verrode the j u r y ' s recommendation, f i n d i n g t h a t 

the a g g r a v a t i n g c i r c u m s t a n c e s outweighed the m i t i g a t i n g 

c i r c u m s t a n c e s , and s entenced S t a n l e y t o death. S t a n l e y f i l e d 

a motion f o r a new t r i a l , which the c o u r t d e n i e d . S t a n l e y 

appeals h i s c a p i t a l - m u r d e r c o n v i c t i o n and sentence of death. 

The e v i d e n c e i n t r o d u c e d a t t r i a l showed the f o l l o w i n g . 

On Saturday, June 18, 2005, Henry Smith was stabbed t o death 

i n an apartment i n Tuscumbia t h a t S t a n l e y s h a r e d w i t h h i s 

w i f e , S h e l l y . The crime was d i s c o v e r e d the f o l l o w i n g Monday, 

June 20, 2005, when the l a n d l o r d ' s son, Ronald B e r r y h i l l , cut 

the p a d l o c k on the apartment door. He a c c e s s e d the apartment 

because h i s mother, Swanie B e r r y h i l l , the l a n d l o r d , had been 

t o l d by Dorothy ("Dot") S t a n l e y , who a c t u a l l y l e a s e d the 

apartment from Swanie, t h a t her son, S t a n l e y , and h i s w i f e , 

S h e l l y , had l e f t town and t h a t s e v e r a l dogs remained i n s i d e 
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the apartment. The m e d i c a l examiner and f o r e n s i c p a t h o l o g i s t , 

Dr. E m i l y Ward, t e s t i f i e d t h a t Smith d i e d as a r e s u l t of 

m u l t i p l e s t a b wounds and severe head i n j u r i e s . 

S h e l l y S t a n l e y t e s t i f i e d t h a t she and S t a n l e y had been 

u s i n g i l l e g a l n a r c o t i c s , i n c l u d i n g c r a c k c o c a i n e and 

OxyContin, f o r s e v e r a l days, i n c l u d i n g F r i d a y e v e n i n g i n t o the 

e a r l y morning hours of Saturday, June 18, 2005. When they 

exhausted t h e i r s u p p l y of money and drugs, S t a n l e y d i r e c t e d 

her t o t e l e p h o n e Smith, an i n d i v i d u a l t h e y knew t o c a r r y cash 

and p i l l s . She c a l l e d Smith under the g u i s e t h a t she was 

g o i n g t o pay him f o r the p i l l s she and S t a n l e y had o b t a i n e d 

from him t h a t F r i d a y n i g h t . 2 S t a n l e y t o l d her t h a t he p l a n n e d 

t o rob and k i l l Smith. When Smith a r r i v e d a t the S t a n l e y s ' 

apartment, S h e l l y , w h i l e s t a n d i n g away from the door, c a l l e d 

f o r Smith t o come i n s i d e . As Smith e n t e r e d the apartment, 

S t a n l e y a t t a c k e d him w i t h an aluminum b a s e b a l l b a t , s t r i k i n g 

him i n the f a c e , the l e g , and o t h e r p a r t s of h i s body numerous 

t i m e s . 3 S t a n l e y knocked Smith t o the f l o o r , t ook a s t e a k 

2 S h e l l y a l s o t e s t i f i e d t h a t she o f t e n exchanged s e x u a l 
a c t s f o r drugs. 

3Some t e s t i m o n y suggested t h a t S t a n l e y used two b a s e b a l l 
b a t s t o s t r i k e Smith. The t e s t i m o n y i n d i c a t e d t h a t one was a 
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k n i f e from the top of a c h i n a c a b i n e t , s t r a d d l e d Smith w i t h 

h i s knees on the f l o o r , and r e p e a t e d l y stabbed him i n the 

back, w h i l e Smith begged f o r h i s l i f e . 4 When the s t e a k k n i f e 

bent, S t a n l e y got another s t e a k k n i f e and c o n t i n u e d t o s t a b 

Smith. 

S h e l l y t e s t i f i e d t h a t , w h i l e S t a n l e y was s t a b b i n g Smith, 

she moved Smith's t r u c k , which Smith had l e f t r u n n i n g o u t s i d e 

the S t a n l e y s ' apartment, b e h i n d the laundromat so t h a t i t was 

not v i s i b l e from the road. When she r e t u r n e d t o the 

apartment, she and S t a n l e y s e a r c h e d Smith's p o c k e t s and 

w a l l e t . Because they found no cash or drugs, S t a n l e y changed 

c l o t h e s , p a d l o c k e d the apartment door, and l e f t t o s e a r c h 

Smith's apartment f o r money and p i l l s . They r a n s a c k e d Smith's 

apartment, t a k i n g cash, change j a r s , and OxyContin p i l l s , and 

r e t u r n e d t o t h e i r apartment t o get a 1987 maroon Toyota p i c k ¬

up t r u c k , which had been l o a n e d t o them by another 

a c q u a i n t a n c e , Jonathan P a t t e r s o n , who t e s t i f i e d a t t r i a l t h a t 

f u l l - s i z e d aluminum b a s e b a l l b a t and the o t h e r was a s m a l l e r -
s i z e d m e m o r a b i l i a - t y p e b a t . 

4The t e s t i m o n y i n d i c a t e d t h a t S t a n l e y responded t h a t 
k i l l i n g Smith a t t h a t p o i n t was a "mercy k i l l i n g . " 
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he was a d d i c t e d t o drugs and t h a t he o f t e n p u r c h a s e d p i l l s 

from the S t a n l e y s . 

Around 9:00 a.m. on S a t u r d a y morning, S t a n l e y t o o k 

Smith's p i c k - u p t r u c k i n t o the C o l b e r t H e i g h t s a r e a of 

Tuscumbia and abandoned i t . 5 S h e l l y f o l l o w e d him i n t h e i r 

borrowed p i c k - u p t r u c k . A f t e r abandoning Smith's t r u c k , they 

drove t o M u s c l e S h o a l s and checked i n t o a room a t the B e s t 

Western h o t e l . They a l s o p u r c h a s e d s u p p l i e s from a nearby K¬

Mart d i s c o u n t s t o r e w i t h the proceeds from the s a l e of the 

s t o l e n OxyContin p i l l s . Sometime t h a t day, S h e l l y r e t u r n e d t o 

t h e i r apartment i n Tuscumbia and put a c o m f o r t e r over Smith's 

body t o p r e v e n t the s e v e r a l dogs t h a t were i n the apartment 

from d i s t u r b i n g i t . Around noon t h a t day, S h e l l y v i s i t e d her 

daughter, Jenna M i t c h e l l , and t o l d her t h a t she was g o i n g t o 

be gone f o r a w h i l e and needed t o t e l l her and her 

granddaughter goodbye b e f o r e she l e f t . 6 A c c o r d i n g t o 

5 P a t r i c i a S t a n f i e l d , who l i v e d nearby, t e s t i f i e d t h a t she 
r e c a l l e d s e e i n g a r e d - c o l o r e d o l d e r - m o d e l C h e v r o l e t p i c k - u p 
t r u c k i n the a r e a on S a t u r d a y . S e v e r a l days l a t e r , a f t e r 
l o c a l t e l e v i s i o n news s t a t i o n s showed a photograph of the 
t r u c k , S t a n f i e l d ' s son spoke w i t h the p o l i c e and i n f o r m e d them 
t h a t a s i m i l a r t r u c k had been near t h e i r house on or around 
Saturday. 

6 S t a n l e y i s M i t c h e l l ' s s t e p f a t h e r . 
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M i t c h e l l , S t a n l e y was not w i t h her mother t h a t a f t e r n o o n , and 

her mother was v i s i b l y u pset and c r y i n g . 7 

The next morning, Sunday, June 19, 2005, S t a n l e y and 

S h e l l y checked out o f the h o t e l and r e t u r n e d t o t h e i r 

apartment t o pack t h e i r b e l o n g i n g s . W h i l e t h e r e , t h e y moved 

Smith's body t o the f l o o r on the o t h e r s i d e o f t h e i r bed and 

c o v e r e d the b l o o d s t a i n e d f l o o r w i t h another c a r p e t . Jonathan 

P a t t e r s o n knocked on the door t o r e t r i e v e the p i c k - u p t r u c k he 

had l o a n e d t o the S t a n l e y s . When they d i d not answer the 

door, P a t t e r s o n , u s i n g h i s e x t r a s e t o f keys, took h i s t r u c k . 

They now were w i t h o u t t r a n s p o r t a t i o n , and S t a n l e y , who, 

a c c o r d i n g t o S h e l l y , p a n i c k e d , t e l e p h o n e d h i s mother, Dot, t o 

come p i c k them up. Dot p i c k e d them up and drove them t o 

S t a n l e y ' s s i s t e r ' s house. They s t a y e d t h e r e u n t i l Monday 

morning, June 20, 2005. A c c o r d i n g t o S h e l l y , they used drugs 

throughout Sunday e v e n i n g . 

On Monday morning, Dot drove S t a n l e y and S h e l l y t o the 

C o l b e r t H e i g h t s a r e a near where they had l e f t Smith's t r u c k on 

7 M i t c h e l l t e s t i f i e d t h a t she knew t h a t her mother was a 
drug a d d i c t and t h a t she o f t e n bought OxyContin p i l l s f r o m 
Smith. M i t c h e l l had w i t n e s s e d her mother and grandmother use 
drugs on o c c a s i o n . 
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Saturday. S t a n l e y and S h e l l y drove Smith's t r u c k t o a 

f r i e n d ' s house i n R u s s e l l v i l l e , where th e y l e f t t h e i r d u f f e l 

bags they had packed on Sunday. W h i l e d r i v i n g back t o Muscle 

Shoals t h a t a f t e r n o o n , S t a n l e y t e l e p h o n e d h i s mother, and she 

i n f o r m e d him t h a t the B e r r y h i l l s p l a n n e d t o e n t e r t h e i r 

apartment t h a t a f t e r n o o n because t h e y b e l i e v e d the S t a n l e y s 

had l e f t town and t h e y were concerned about the dogs t h a t had 

been l e f t i n the apartment. The S t a n l e y s drove back t o the 

C o l b e r t H e i g h t s a r e a , abandoned the t r u c k a second tim e , and 

spent the next s e v e r a l days h i d i n g i n the woods w i t h o n l y a 

c o o l e r c o n t a i n i n g t h e i r c e l l u l a r t e l e p h o n e s , w a l l e t s , and 

t o o t h b r u s h e s . 8 

C h r i s t i e Smith, the v i c t i m ' s daughter, t e s t i f i e d t h a t she 

t r i e d t o l o c a t e her f a t h e r on S a turday and Sunday w i t h o u t 

s u c c e s s . When she drove by her f a t h e r ' s apartment e a r l y 

Sunday morning, she n o t i c e d t h a t n e i t h e r he nor h i s t r u c k was 

t h e r e . She r e a l i z e d something was wrong. She r e t u r n e d a 

second time l a t e r t h a t day and n o t i c e d the door t o the 

8Dot t u r n e d the c o o l e r over t o the p o l i c e s h o r t l y a f t e r 
S t a n l e y and S h e l l y t u r n e d themselves i n t o the a u t h o r i t i e s . 
The c o o l e r was i n t r o d u c e d i n t o e v i d e n c e . However, the 
t e s t i m o n y r e v e a l e d t h a t the S t a n l e y s ' c e l l phones were never 
l o c a t e d . 
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apartment a j a r . W h i l e C h r i s t i e w a i t e d o u t s i d e , J a n i c e 

B e r r y h i l l , a f a m i l y f r i e n d who had d a t e d Smith, went i n t o the 

apartment and d i s c o v e r e d t h a t the p l a c e had been ransacked. 

On Sunday e v e n i n g , C h r i s t i e f i l e d a m i s s i n g - p e r s o n r e p o r t 

w i t h the Tuscumbia P o l i c e Department. At the p o l i c e s t a t i o n , 

C h r i s t i e e n c o u n t e r e d P a t t e r s o n , who was a l s o f i l i n g a p o l i c e 

r e p o r t because h i s house had been b u r g l a r i z e d on or around 

June 16, 2005, and a shotgun, among o t h e r t h i n g s , had been 

s t o l e n . P a t t e r s o n t o l d C h r i s t i e t h a t he b e l i e v e d S h e l l y had 

s o l d her f a t h e r , Smith, the shotgun taken from h i s house. 

P a t t e r s o n a l s o t o l d C h r i s t i e t h a t he l a s t saw C h r i s t i e ' s 

f a t h e r on F r i d a y n i g h t around 11:00 p.m. when he dropped him 

o f f a t h i s apartment. 

P a t t e r s o n , who worked out o f town as an e n g i n e e r f o r the 

Tennessee V a l l e y A u t h o r i t y ("TVA"), t e s t i f i e d a t t r i a l t h a t he 

b e l i e v e d S h e l l y had broken i n t o h i s house sometime e a r l i e r , 

d u r i n g the week o f the murder, because she had done so once 

b e f o r e when he was away. I n a d d i t i o n , P a t t e r s o n ' s n e i g h b o r 

t o l d him t h a t he had seen the t r u c k P a t t e r s o n had l o a n e d the 

S t a n l e y s a t h i s house d u r i n g the week he was away. When 

P a t t e r s o n c o n f r o n t e d S h e l l y on or around F r i d a y , June 17, 
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2005, she d e n i e d t h a t she had s t o l e n the shotgun and o t h e r 

i t e m s . L a t e r t h a t e v e n i n g , P a t t e r s o n spoke t o S m i t h on the 

tel e p h o n e around 9:00 p.m. and Smith had agreed t o h e l p him 

l o c a t e the S t a n l e y s because, d u r i n g t h e i r c o n v e r s a t i o n , 

P a t t e r s o n and Smith r e a l i z e d t h a t S h e l l y had s o l d P a t t e r s o n ' s 

m i s s i n g shotgun t o Smith f o r $50. Smith rode w i t h him t o l o o k 

f o r the S t a n l e y s u n t i l around 11:00 p.m., when P a t t e r s o n 

dropped Smith o f f a t h i s apartment. 9 

On Monday morning, C h r i s t i e met and t a l k e d w i t h Capt. Jim 

H e f f e r n a n o f the Tuscumbia P o l i c e Department a t her f a t h e r ' s 

apartment r e g a r d i n g the m i s s i n g - p e r s o n r e p o r t . Doug Hendon, 

a l s o a f a m i l y f r i e n d , accompanied her. L a t e r t h a t day, Capt. 

H e f f e r n a n had a r o l l - c a l l meeting w i t h the on-duty p o l i c e 

o f f i c e r s and i n f o r m e d the o f f i c e r s o f the m i s s i n g - p e r s o n 

r e p o r t r e g a r d i n g Smith. Capt. H e f f e r n a n a l s o t o l d t he p o l i c e 

o f f i c e r s t h a t he was l o o k i n g f o r S h e l l y f o r q u e s t i o n i n g 

9 P a t t e r s o n t e s t i f i e d t h a t S h e l l y t o l d him, more than once, 
i n S t a n l e y ' s p r e s e n c e , t h a t she p l a n n e d t o rob Smith because 
she knew he c a r r i e d a l o t o f c a s h and p i l l s . P a t t e r s o n never 
t o l d Smith about S h e l l y ' s statements because he d i d not 
b e l i e v e t h e y were c r e d i b l e . A t t r i a l , S h e l l y d e n i e d ever 
d i s c u s s i n g w i t h P a t t e r s o n any p l a n s t o rob Smith. S h e l l y a l s o 
t e s t i f i e d t h a t S t a n l e y gave her P a t t e r s o n ' s shotgun t o s e l l t o 
Smith. 
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c o n c e r n i n g a s e p a r a t e i n c i d e n t i n v o l v i n g a shotgun and o t h e r 

items t h a t had been s t o l e n from P a t t e r s o n ' s house. He t o l d 

the o f f i c e r s t h a t Smith and the S t a n l e y s were a c q u a i n t a n c e s . 

Capt. H e f f e r n a n i s s u e d a BOLO10 f o r the S t a n l e y s . 

Around 5:30 p.m. on Monday, one of the o f f i c e r s on a 

r o u t i n e p a t r o l , S t u a r t S e t l i f f , who had taken the m i s s i n g -

p e r s o n r e p o r t on Smith from h i s daughter, saw t h r e e p e o p l e 

g a t h e r e d o u t s i d e the S t a n l e y s ' apartment. T h i n k i n g t h a t one 

of the i n d i v i d u a l s might be one of the S t a n l e y s or Smith, 

O f f i c e r S e t l i f f stopped, approached the apartment, and l e a r n e d 

t h a t the t h r e e p e o p l e t h e r e were Swanie B e r r y h i l l , the owner 

of the apartment, her son Rona l d B e r r y h i l l , and Dot, S t a n l e y ' s 

mother. As noted, the B e r r y h i l l s had c a l l e d Dot because t h e y 

wanted t o get i n t o the apartment based on t h e i r c o n c e r n t h a t 

S t a n l e y and S h e l l y had l e f t dogs unattended i n the apartment. 

O f f i c e r S e t l i f f c a l l e d Capt. H e f f e r n a n , i n f o r m i n g him t h a t the 

l a n d l o r d was g o i n g t o c u t the p a d l o c k on the door of the 

apartment. 1 1 

1 0A BOLO i s a " b e - o n - t h e - l o o k o u t " message i s s u e d by law 
enforcement. 

1 1The e v i d e n c e i n d i c a t e d t h a t Dot was p r e s e n t because she 
had a c t u a l l y r e n t e d the apartment from Swanie, and p a i d the 
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Rona l d t e s t i f i e d t h a t he had l e a r n e d t h a t S t a n l e y and 

S h e l l y were l e a v i n g town because S h e l l y had a w a r r a n t f o r her 

a r r e s t . R o n a l d s t a t e d t h a t he had a l r e a d y knocked on the door 

on Sunday and e a r l i e r i n the day on Monday, w i t h no answer, 

and he had heard dogs b a r k i n g . A f t e r R o n a l d drove h i s mother 

and Dot t o the a p a r t m e n t , Dot i n f o r m e d them t h a t she d i d not 

have a key t o the apartment. Ronald l e f t them a t the 

apartment w i t h O f f i c e r S e t l i f f , who had r e c e n t l y a r r i v e d , and 

went t o get b o l t c u t t e r s . When he r e t u r n e d t o the a p a r t m e n t , 

he c u t the p a d l o c k on the d o o r , and O f f i c e r S e t l i f f 

accompanied him i n t o the a p a r t m e n t . 1 2 O f f i c e r S e t l i f f 

r e n t a l amount of $150 a month, a l t h o u g h S t a n l e y and S h e l l y 
l i v e d t h e r e . Dot had agreed t o accompany the B e r r y h i l l s t h a t 
day and t o t a k e the dogs w i t h her. 

1 2The t e s t i m o n y was c o n f l i c t i n g as t o whether Ronald 
r e q u e s t e d t h a t O f f i c e r S e t l i f f accompany him i n t o the 
apartment. R o n a l d t e s t i f i e d t h a t O f f i c e r S e t l i f f asked him i f 
i t would be okay i f he e n t e r e d the apartment w i t h him. Ronald 
i n d i c a t e d t h a t he agreed and s t a t e d t h a t O f f i c e r S e t l i f f d i d 
not open the door nor t e l l him t o open the door. (R. 471.) 
On c r o s s - e x a m i n a t i o n , Ronald e x p l a i n e d t h a t he t o l d O f f i c e r 
S e t l i f f t h a t he " d i d n ' t c a r e one way or the o t h e r " whether 
O f f i c e r S e t l i f f e n t e r e d the S t a n l e y s ' apartment w i t h him. (R. 
491.) O f f i c e r S e t l i f f t e s t i f i e d t h a t he d i d ask R o n a l d i f he 
c o u l d e n t e r the apartment w i t h him and t h a t he d i d not i n f o r m 
him t h a t he needed t o e n t e r the apartment. (R. 500.) D u r i n g 
h i s t e s t i m o n y a t the s u p p r e s s i o n h e a r i n g and l a t e r a t t r i a l , 
O f f i c e r S e t l i f f i n d i c a t e d t h a t Ronald r e q u e s t e d t h a t he e n t e r 
the S t a n l e y s ' apartment w i t h him. (R. 102, 108-09, 113, 501.) 

11 
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t e s t i f i e d t h a t he had i n f o r m e d Ronald b e f o r e he c u t the l o c k 

t h a t a m i s s i n g - p e r s o n r e p o r t had been f i l e d on Smith. R o n a l d 

t e s t i f i e d t h a t he had a l r e a d y l e a r n e d from C h r i s t i e on Sunday 

t h a t her f a t h e r was m i s s i n g . A c c o r d i n g t o Ronald, O f f i c e r 

S e t l i f f a l s o i n f o r m e d him t h a t a w a r r a n t had been i s s u e d f o r 

S t a n l e y . 

When Ronald and O f f i c e r S e t l i f f e n t e r e d the apartment, 

they saw a c o m f o r t e r r o l l e d up near the bed, and they e x i t e d 

the apartment. O f f i c e r S e t l i f f c a l l e d Capt. H e f f e r n a n . Based 

on O f f i c e r S e t l i f f ' s c a l l , Capt. H e f f e r n a n drove t o the 

S t a n l e y s ' s a p a r t m e n t . 1 3 Capt. H e f f e r n a n a r r i v e d s h o r t l y a f t e r 

R o n a l d and O f f i c e r S e t l i f f e x i t e d the apartment. Capt. 

H e f f e r n a n , who a l s o s e r v e d as the C o l b e r t County Coroner, 

t e s t i f i e d t o s m e l l i n g the odor of d e c o m p o s i t i o n when he 

a r r i v e d a t the scene and approached the doorway of the 

apartment. 

A t the s u p p r e s s i o n h e a r i n g , Capt. H e f f e r n a n t e s t i f i e d t h a t i f 
a l a n d l o r d r e q u e s t s a s s i s t a n c e w i t h a r e n t e d p r e m i s e , i f an 
o f f i c e r i s a v a i l a b l e , the o f f i c e r p r o v i d e s t h a t a s s i s t a n c e . 

1 3The e v i d e n c e was i n c o n s i s t e n t r e g a r d i n g whether Capt. 
H e f f e r n a n drove t o the apartment a f t e r O f f i c e r S e t l i f f ' s f i r s t 
or second t e l e p h o n e c a l l t o him. 
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O f f i c e r S e t l i f f , upon d i r e c t i o n from Capt. H e f f e r n a n , 

l i f t e d up a c o r n e r of the c o m f o r t e r on the f l o o r , which 

r e v e a l e d a dead body l y i n g f a c e down w i t h a k n i f e i n i t s back 

and s e v e r a l gash wounds on i t s head. Capt. H e f f e r n a n d i d not 

know the i d e n t i t y of the body. He o r d e r e d everyone out of the 

apartment and l e f t t o o b t a i n a s e a r c h w a r r a n t . O f f i c e r 

S e t l i f f t a p e d o f f and s e c u r e d the c r i m e scene. R o n a l d drove 

Dot, who was c r y i n g , t o her house. 

A t around 9:00 p.m. on Monday e v e n i n g , Capt. H e f f e r n a n 

r e t u r n e d w i t h a s e a r c h w a r r a n t and a d d i t i o n a l p e r s o n n e l and 

s e a r c h e d the apartment. R o n a l d and Doug Hendon i d e n t i f i e d the 

body as Smith's. Capt. H e f f e r n a n d i s c o v e r e d t h a t Smith had a 

k n i f e embedded i n h i s back. Capt. H e f f e r n a n a l s o found a bent 

s t e a k k n i f e , a machete c o v e r e d i n b l o o d , and drug 

p a r a p h e r n a l i a i n the apartment. Capt. H e f f e r n a n c o l l e c t e d the 

e v i d e n c e . He and O f f i c e r R i c k y Joe L i t t l e photographed the 

c r i m e scene. D u r i n g the s e a r c h of the apartment, O f f i c e r 

S e t l i f f and O f f i c e r L i t t l e were c a l l e d t o Dot's house t w i c e . 

The second time the o f f i c e r s were c a l l e d t o her house, t h e y 

were t o l d t h a t S t a n l e y and h i s w i f e c o u l d be l o c a t e d i n t h e 

C o l b e r t H e i g h t s a r e a of Tuscumbia. 
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Tuscumbia p o l i c e o f f i c e r s began l o o k i n g f o r the S t a n l e y s 

l a t e Monday e v e n i n g , June 20, 2005. Law-enforcement o f f i c e r s 

found Smith's t r u c k e a r l y Tuesday morning on V a l l e y View Road 

i n the C o l b e r t H e i g h t s a r e a of Tuscumbia. Smith's t r u c k was 

d u s t e d f o r f i n g e r p r i n t s b u t r e v e a l e d no matches. F i n a l l y , on 

Thursday, June 23, 2005, S t a n l e y and S h e l l y came out of the 

woods and t r a v e l e d t o Dot's house w i t h the i n t e n t i o n of t a k i n g 

Dot's c a r and l e a v i n g town. When f a m i l y members saw them near 

Dot's house, however, th e y d e c i d e d t o s u r r e n d e r t o the p o l i c e . 

The r e t i r e d C h i e f of P o l i c e of Tuscumbia, Wayne Burns, 

p i c k e d them up a t Dot's house a t t h e i r r e q u e s t and t r a n s p o r t e d 

them t o the p o l i c e s t a t i o n , where th e y were a r r e s t e d f o r the 

murder of S m i t h . 1 4 D u r i n g the r i d e t o the s t a t i o n , R e t i r e d 

C h i e f Burns t e s t i f i e d t h a t he a d v i s e d them of t h e i r r i g h t s and 

n o t i f i e d the p o l i c e s t a t i o n t h a t he was b r i n g i n g them t o the 

s t a t i o n . C h i e f Burns s t a t e d t h a t S t a n l e y ' s and S h e l l y ' s 

c l o t h e s were crumpled and d i r t y l i k e t hey had s l e p t i n them. 

They i n d i c a t e d t o C h i e f Burns t h a t they had s l e p t i n the woods 

f o r s e v e r a l days. A c c o r d i n g t o C h i e f Burns, w h i l e b e i n g 

1 4 S h e l l y t e s t i f i e d t h a t she had wanted t o t u r n h e r s e l f i n , 
but S t a n l e y had r e f u s e d t o t u r n h i m s e l f i n . 
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t r a n s p o r t e d , S t a n l e y t o l d S h e l l y t h a t law enforcement was not 

g o i n g t o p l a y them a g a i n s t each o t h e r . Once they a r r i v e d a t 

the s t a t i o n , o f f i c e r s photographed them. The photographs 

i n t r o d u c e d a t t r i a l showed t h a t they b o t h s u f f e r e d from rashes 

caused by p o i s o n oak. S t a n l e y a l s o had a l a c e r a t i o n on h i s 

back and what appeared t o be a " c a r p e t b u r n " on h i s k n e e . 

The e v i d e n c e a t t r i a l r e v e a l e d t h a t Smith s u f f e r e d 36 

s t a b wounds; h i s i n t e r n a l organs were damaged by s t a b wounds 

to the abdomen. Samples ta k e n from the k n i v e s and machete 

matched Smith's DNA. Dr. E m i l y Ward, m e d i c a l examiner w i t h 

the Alabama Department of F o r e n s i c S c i e n c e s , t e s t i f i e d t h a t 

the f o u r v i s i b l e l a c e r a t i o n s on the top of Smith's head c o u l d 

have been caused by s e v e r a l blows from e i t h e r a b a s e b a l l b a t 

or a machete. She t e s t i f i e d t h a t h i s nose was b roken, as were 

h i s upper and lower j aws. He had s t a b wounds on h i s back and 

r i g h t t h i g h and d e f e n s i v e wounds on h i s hands. 

At the c l o s e of the S t a t e ' s c a s e - i n - c h i e f , S t a n l e y 

renewed h i s motion t o suppress the e v i d e n c e t a k e n from h i s 

apartment. He a l s o renewed h i s motion t o s t r i k e S h e l l y ' s 

t e s t i m o n y on the ground t h a t her t e s t i m o n y was not v o l u n t a r y , 

but c o e r c e d . S t a n l e y a l s o moved f o r a judgment of a c q u i t t a l 
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on the c a p i t a l - m u r d e r charge, a r g u i n g t h a t the S t a t e had 

f a i l e d t o prove a prima f a c i e case of ro b b e r y . 

A d d i t i o n a l l y , b e f o r e S t a n l e y p r e s e n t e d h i s case, h i s 

defense c o u n s e l r e q u e s t e d the t r i a l j u d g e t o a l l o w him t o 

e s t a b l i s h m a t t e r s f o r the r e c o r d o u t s i d e the presence of the 

j u r y . S t a n l e y ' s defense c o u n s e l s t a t e d t h a t he, h i s co-

c o u n s e l , and i n v e s t i g a t o r s had made numerous attempts t o 

l o c a t e Zack J a c k s o n , an a l l e g e d m a t e r i a l w i t n e s s . Defense 

c o u n s e l i n f o r m e d the c o u r t t h a t o f f i c e r s from the C o l b e r t 

County S h e r i f f ' s Department had been l o o k i n g f o r J a c k s o n f o r 

more than a week t o s e r v e him w i t h a subpoena f o r t r i a l and t o 

a r r e s t him on an o u t s t a n d i n g w a r r a n t . When the judge i n q u i r e d 

whether c o u n s e l was a s k i n g t he judge t o tak e any a c t i o n on the 

ma t t e r , defense c o u n s e l i n d i c a t e d t h a t he s i m p l y wanted the 

r e c o r d t o r e f l e c t t h a t a l l e f f o r t s had been made t o l o c a t e 

J a c k s o n . 

The S t a t e c a l l e d C h i e f Deputy T r a v i s Long t o t e s t i f y 

about t he e f f o r t s t o l o c a t e J a c k s o n . Deputy Long t e s t i f i e d 

t h a t he f i r s t became aware on Monday, A p r i l 2, 2007, t h a t 

defense c o u n s e l was l o o k i n g f o r J a c k s o n . The war r a n t f o r 

Jac k s o n ' s a r r e s t was i s s u e d on F r i d a y , A p r i l 6, 2007. He 
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t e s t i f i e d t h a t t he s h e r i f f ' s department was s u p p l i e d w i t h 

s e v e r a l addresses f o r J a c k s o n and had r e p e a t e d l y p h y s i c a l l y 

s e a r c h e d the r e s i d e n c e s a t those addresses but had been u n a b l e 

t o l o c a t e Jackson by the time of t r i a l on A p r i l 9, 2007. 

Defense c o u n s e l p r e s e n t e d the t e s t i m o n y of s e v e r a l 

w i t n e s s e s who t e s t i f i e d t h a t S h e l l y was e q u a l l y , i f not 

p r i m a r i l y , r e s p o n s i b l e f o r the p l o t t o k i l l and f o r the 

k i l l i n g of Smith. A c c o r d i n g t o S h e l l y ' s c e l l m a t e , S h e l l y t o l d 

her t h a t she used the s t e a k k n i f e s and S t a n l e y used the 

machete t o k i l l Smith. Dot t e s t i f i e d t h a t she r e n t e d the 

apartment her son and d a u g h t e r - i n - l a w s h a r e d from Swanie. Dot 

s t a t e d t h a t , a l t h o u g h she drove them t o and dropped them o f f 

i n the C o l b e r t H e i g h t s a r e a , she d i d not drop them a t her 

daughter's house t h a t weekend. She s t a t e d t h a t she was not i n 

c o n t a c t w i t h them on Monday, the day Smith's body was 

d i s c o v e r e d i n t h e i r apartment. She t u r n e d the c o o l e r they had 

c a r r i e d w h i l e i n h i d i n g over t o the p o l i c e s h o r t l y a f t e r they 

were a r r e s t e d . I t c o n t a i n e d S t a n l e y ' s key r i n g w i t h a key t o 

the p a d l o c k on the apartment. She t e s t i f i e d , however, t h a t 

she d i d not know a n y t h i n g about t h e i r c e l l phones, which were 

a l l e g e d l y i n t h a t c o o l e r . 
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On r e b u t t a l , the S t a t e c a l l e d R o n a l d and h i s s i s t e r , 

J a n i c e B e r r y h i l l . 1 5 R o n a l d t e s t i f i e d t h a t he and h i s mother, 

Swanie, p i c k e d Dot up on the a f t e r n o o n of Monday, June 20, 

because t h e y assumed she had a key t o the apartment because 

she had l e a s e d the apartment from Swanie. When Dot i n f o r m e d 

them t h a t she d i d not have a key, Ronald asked i f he c o u l d use 

b o l t c u t t e r s t o c u t t h e p a d l o c k and g e t the dogs out of the 

apartment. Dot t o l d him t h a t she d i d not want t o go i n t o the 

apartment but t h a t he c o u l d c ut the l o c k and e n t e r and 

r e t r i e v e the dogs. When Rona l d l e f t the apartment, he 

in f o r m e d h i s mother and Dot t h a t Smith's body had been found 

and Dot then asked Ronald t o d r i v e her home. J a n i c e t e s t i f i e d 

t h a t Dot i n f o r m e d her she had spoken t o S t a n l e y and he had 

s t a t e d he and S h e l l y had not seen Smith s i n c e F r i d a y e v e n i n g . 

A c c o r d i n g t o J a n i c e , Dot s a i d t h a t S t a n l e y and S h e l l y were 

p a c k i n g t o l e a v e town because a wa r r a n t had been i s s u e d f o r 

S h e l l y ' s a r r e s t . 

Both s i d e s r e s t e d , and the t r i a l c o u r t i n s t r u c t e d the 

j u r y on the a p p l i c a b l e law. The j u r y r e t u r n e d a v e r d i c t 

1 5 J a n i c e B e r r y h i l l i d e n t i f i e d h e r s e l f as J a n i c e H a r b i n a t 
t r i a l . (R. 1010.) F o r purposes of t h i s o p i n i o n , we r e f e r t o 
her as J a n i c e B e r r y h i l l . 
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f i n d i n g S t a n l e y g u i l t y of c a p i t a l murder, as charged i n the 

i n d i c t m e n t . 

D u r i n g the p e n a l t y phase of S t a n l e y ' s t r i a l , Smith's 

daughters and Smith's c l o s e f r i e n d , J a n i c e B e r r y h i l l , 

t e s t i f i e d c o n c e r n i n g Smith's c h a r a c t e r and the impact of 

Smith's death on h i s f r i e n d s , h i s f a m i l y , and the community. 

The S t a t e s u b m i t t e d e v i d e n c e of S t a n l e y ' s p r i o r f e l o n y 

c o n v i c t i o n f o r f i r s t - d e g r e e r o b b e r y . 

S t a n l e y p r e s e n t e d s e v e r a l w i t n e s s e s who t e s t i f i e d t h a t 

S t a n l e y had w i t n e s s e d and endured p o v e r t y , n e g l e c t , and abuse 

from h i s f a t h e r , who was an a l c o h o l i c . Those w i t n e s s e s 

t e s t i f i e d t h a t S t a n l e y ' s f a t h e r had engaged i n e x t r a m a r i t a l 

a f f a i r s and t h a t S t a n l e y ' s mother was o f t e n absent d u r i n g h i s 

d e v e l o p i n g y e a r s . S t a n l e y ' s mother t e s t i f i e d t h a t S t a n l e y was 

a l s o i n t r o d u c e d t o a l c o h o l a t around n i n e years of age and 

t h a t he was i n t r o d u c e d t o drugs a t an e a r l y age. 

A f t e r b o t h s i d e s r e s t e d and the t r i a l j udge had 

i n s t r u c t e d the j u r y on the law a p p l i c a b l e t o the p e n a l t y - p h a s e 

p r o c e e d i n g , the j u r y recommended, by a v o t e of 8 t o 4, t h a t 

S t a n l e y be s entenced t o l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e . The t r i a l c o u r t o verrode the j u r y ' s 

19 



CR-06-2236 

recommendation and s e n t e n c e d S t a n l e y t o d e a t h . T h i s a p p e a l , 

which i s a u t o m a t i c i n a case i n v o l v i n g the death p e n a l t y , 

f o l l o w e d . See § 13A-5-53, A l a . Code 1975. 

S t a n d a r d of Review 

On a p p e a l from h i s c o n v i c t i o n and s e n t e n c e , S t a n l e y 

r a i s e s 19 i s s u e s , many of which he d i d not r a i s e i n the t r i a l 

c o u r t . Because S t a n l e y has been s e n t e n c e d t o death, however, 

t h i s Court must r e v i e w the l o w e r - c o u r t p r o c e e d i n g s f o r p l a i n 

e r r o r . See Rule 45A, A l a . R. App. P.,16 which s t a t e s : 

" ' P l a i n e r r o r i s d e f i n e d as e r r o r 
t h a t has " a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 
The s t a n d a r d of r e v i e w i n r e v i e w i n g a 
c l a i m under the p l a i n - e r r o r d o c t r i n e 
i s s t r i c t e r than the s t a n d a r d used i n 
r e v i e w i n g an i s s u e t h a t was p r o p e r l y 
r a i s e d i n the t r i a l c o u r t or on 
a p p e a l . As the U n i t e d S t a t e s Supreme 
Court s t a t e d i n U n i t e d S t a t e s v.  
Young, 470 U.S. 1, 105 S. Ct. 1038, 84 
L. Ed. 2d 1 (1985), the p l a i n - e r r o r 
d o c t r i n e a p p l i e s o n l y i f the e r r o r i s 
" p a r t i c u l a r l y e g r e g i o u s " and i f i t 

1 6 " I n a l l cases i n which the death p e n a l t y has been 
imposed, the C o u r t of C r i m i n a l Appeals s h a l l n o t i c e any p l a i n 
e r r o r or d e f e c t i n the p r o c e e d i n g s under r e v i e w , whether or 
not brought t o the a t t e n t i o n of the t r i a l c o u r t , and t a k e 
a p p r o p r i a t e a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the s u b s t a n t i a l 
r i g h t of the a p p e l l a n t . " 
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" s e r i o u s l y a f f e c t [ s ] the f a i r n e s s , 
i n t e g r i t y or p u b l i c r e p u t a t i o n of 
j u d i c i a l p r o c e e d i n g s . " See Ex p a r t e 
P r i c e , 725 So. 2d 1063 ( A l a . 1998), 
c e r t . d e n i e d , 526 U.S. 1133, 119 S. 
Ct. 1809, 143 L. Ed. 2d 1012 (1999).'" 

Ex p a r t e Brown, 11 So. 3d 933, 935-36 ( A l a . 2008) ( q u o t i n g 

H a l l v. S t a t e , 820 So. 2d 113, 121-22 ( A l a . Crim. App. 1999)). 

See Ex p a r t e Walker, 972 So. 2d 737, 742 ( A l a . 2007); Ex p a r t e 

T rawick, 698 So. 2d 162, 167 ( A l a . 1997); Hyde v. S t a t e , 778 

So. 2d 199, 209 ( A l a . Crim. App. 1998) ("To r i s e t o the l e v e l 

of p l a i n e r r o r , the c l a i m e d e r r o r must not o n l y s e r i o u s l y 

a f f e c t a defendant's ' s u b s t a n t i a l r i g h t s , ' but i t must a l s o 

have an u n f a i r p r e j u d i c i a l impact on the j u r y ' s 

d e l i b e r a t i o n s . " ) . See a l s o H a r r i s v. S t a t e , 2 So. 3d 880, 896 

( A l a . Crim. App. 2007) ( q u o t i n g H a l l v. S t a t e , 820 So. 2d 113, 

121-22 ( A l a . Crim. App. 1999)). A l t h o u g h S t a n l e y ' s f a i l u r e t o 

o b j e c t a t t r i a l w i l l not p r e c l u d e t h i s C ourt from r e v i e w i n g an 

i s s u e , i t w i l l weigh a g a i n s t any c l a i m of p r e j u d i c e he now 

makes on a p p e a l . See Dotch v. S t a t e , [Ms. CR-07-1913, A p r i l 

2, 2010] So. 3d , ( A l a . Crim. App. 2010) ( c i t i n g 

D i l l v. S t a t e , 600 So. 2d 343 ( A l a . Crim. App. 1991)). 

F u r t h e r , 
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"'"the p l a i n e r r o r e x c e p t i o n t o the contemporaneous 
o b j e c t i o n r u l e i s t o be 'used s p a r i n g l y , s o l e l y i n 
those c i r c u m s t a n c e s i n which a m i s c a r r i a g e of 
j u s t i c e would o t h e r w i s e r e s u l t . ' " ' Whitehead v.  
S t a t e , [777 So. 2d 781], a t 794, [ ( A l a . Crim. App. 
1999) ] , q u o t i n g B u r t o n v. S t a t e , 651 So. 2d 641, 645 
( A l a . Crim. App. 1993), a f f ' d , 651 So. 2d 659 ( A l a . 
1994), c e r t . d e n i e d , 514 U.S. 1115 (1995)." 

C e n t o b i e v. S t a t e , 861 So. 2d 1111, 1118 ( A l a . Crim. App. 

2001). 

G u i l t - p h a s e I s s u e s 

I . 

S t a n l e y , a C a u c a s i a n male, argues t h a t the S t a t e used i t s 

peremptory c h a l l e n g e s t o e x c l u d e female p r o s p e c t i v e j u r o r s i n 

v i o l a t i o n of Batson v. Kentucky, 476 U.S. 79 (1986), and 

J.E.B. v. Alabama, 511 U.S. 127 (1994) . S t a n l e y c l a i m s the 

r e c o r d r a i s e s an i n f e r e n c e of d i s c r i m i n a t i o n because the S t a t e 

s t r u c k 10 females out of 23 p o t e n t i a l female j u r o r s , w h i l e 

defense c o u n s e l o n l y s t r u c k 4 females. The j u r y c o n s i s t e d of 

8 females and 4 males. S p e c i f i c a l l y , i n i t s w r i t t e n 

s e n t e n c i n g o r d e r , the t r i a l c o u r t s t a t e d : 

"The make-up of the j u r y was as f o l l o w s : Three (3) 
w h i t e men, one (1) b l a c k man, f i v e (5) w h i t e women 
and t h r e e (3) b l a c k women." 

(C. 273.) S t a n l e y m a i n t a i n s t h i s Court s h o u l d remand the case 

f o r a Batson h e a r i n g . S t a n l e y d i d not r a i s e a Ba t s o n 
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o b j e c t i o n a t t r i a l . A c c o r d i n g l y , we r e v i e w h i s argument under 

the p l a i n - e r r o r s t a n d a r d . Rule 45A, A l a . R. App. P. 

With r e g a r d t o a f i n d i n g of p l a i n e r r o r p u r s u a n t t o 

Batson or J.E.B., "the r e c o r d must s u p p l y an i n f e r e n c e t h a t 

the p r o s e c u t o r was 'engaged i n the p r a c t i c e of p u r p o s e f u l 

d i s c r i m i n a t i o n . ' Ex p a r t e Watkins, 509 So. 2d 1074, 1076 

( A l a . 1987)." Blackmon v. S t a t e , 7 So. 3d 397, 425 ( A l a . 

Crim. App. 2003). P l a i n e r r o r i s 

" e r r o r t h a t i s so obvious t h a t the f a i l u r e t o n o t i c e 
i t would s e r i o u s l y a f f e c t the f a i r n e s s or i n t e g r i t y 
of the j u d i c i a l p r o c e e d i n g s . Ex p a r t e T a y l o r , 666 
So. 2d 73 ( A l a . 1995) . The p l a i n e r r o r s t a n d a r d 
a p p l i e s o n l y where a p a r t i c u l a r l y e g r e g i o u s e r r o r 
o c c u r r e d a t t r i a l and t h a t e r r o r has or p r o b a b l y has 
s u b s t a n t i a l l y p r e j u d i c e d the defendant. T a y l o r . " 

Ex p a r t e Trawick, 698 So. 2d a t 167. 

" I n Batson the U n i t e d S t a t e s Supreme Court h e l d 
t h a t b l a c k veniremembers c o u l d not be s t r u c k from a 
b l a c k defendant's j u r y because of t h e i r r a c e . In 
Powers v. Ohio, 499 U.S. 400, 111 S. Ct. 1364, 113 
L. Ed. 2d 411 (1991), the c o u r t extended i t s 
d e c i s i o n i n Batson t o a p p l y a l s o t o w h i t e defendants 
.... The U n i t e d S t a t e s Supreme Court i n G e o r g i a v.  
McCollum, 505 U.S. 42, 112 S. Ct. 2348, 120 L. Ed. 
2d 33 (1992), h e l d t h a t the p r o t e c t i o n s of Batson 
were a l s o a v a i l a b l e t o defense c o u n s e l i n c r i m i n a l 
t r i a l s . The Alabama Supreme Court has h e l d t h a t the 
p r o t e c t i o n s of Batson a p p l y t o the s t r i k i n g of w h i t e 
p r o s p e c t i v e j u r o r s . White C o n s o l i d a t e d I n d u s t r i e s ,  
I n c . v. American L i b e r t y I n s u r a n c e , Co., 617 So. 2d 
657 ( A l a . 1993)." 

23 



CR-06-2236 

G r i m s l e y v. S t a t e , 678 So. 2d 1194, 1195 ( A l a . Crim. App. 

1995). "J.E.B. extends the p r i n c i p l e s of Batson and i t s 

progeny t o gender d i s c r i m i n a t i o n . " Weaver v. S t a t e , 682 So. 

2d 488, 490 ( A l a . Crim. App. 1996). 

"A p a r t y making a ... J.E.B. c h a l l e n g e b e a r s the 
burden of p r o v i n g a prima f a c i e case of 
d i s c r i m i n a t i o n and, i n the absence of such p r o o f , 
the p r o s e c u t i o n i s not r e q u i r e d t o s t a t e i t s reasons 
f o r i t s peremptory c h a l l e n g e s . Ex p a r t e Branch, 526 
So. 2d 609 ( A l a . 1987); Ex p a r t e B i r d , 594 So. 2d 
676 ( A l a . 1991). In Branch, t h i s C ourt d i s c u s s e d a 
number of r e l e v a n t f a c t o r s a defendant c o u l d submit 
i n a t t e m p t i n g t o e s t a b l i s h a p r i m a f a c i e case of 
r a c i a l d i s c r i m i n a t i o n ; those f a c t o r s are l i k e w i s e 
a p p l i c a b l e i n the case of a defendant s e e k i n g t o 
e s t a b l i s h gender d i s c r i m i n a t i o n i n the j u r y 
s e l e c t i o n p r o c e s s . Those f a c t o r s , s t a t e d i n a 
manner a p p l i c a b l e t o gender d i s c r i m i n a t i o n , are as 
f o l l o w s : (1) e v i d e n c e t h a t the j u r o r s i n q u e s t i o n 
s h a r e d o n l y the c h a r a c t e r i s t i c of gender and were i n 
a l l o t h e r r e s p e c t s as heterogenous as the community 
as a whole; (2) a p a t t e r n of s t r i k e s a g a i n s t j u r o r s 
of one gender on the p a r t i c u l a r v e n i r e ; (3) the p a s t 
conduct of the s t a t e ' s a t t o r n e y i n u s i n g peremptory 
c h a l l e n g e s t o s t r i k e members of one gender; (4) the 
type and manner of the s t a t e ' s q u e s t i o n s and 
statements d u r i n g v o i r d i r e ; (5) the type and manner 
of q u e s t i o n s d i r e c t e d t o the c h a l l e n g e d j u r o r , 
i n c l u d i n g a l a c k of q u e s t i o n s ; (6) d i s p a r a t e 
t r e a t m e n t of members of the j u r y v e n i r e who had the 
same c h a r a c t e r i s t i c s or who answered a q u e s t i o n i n 
the same manner or i n a s i m i l a r manner; and (7) 
s e p a r a t e e x a m i n a t i o n of members of the v e n i r e . 
A d d i t i o n a l l y , the c o u r t may c o n s i d e r whether the 
S t a t e used a l l or most of i t s s t r i k e s a g a i n s t 
members of one gender." 
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Ex p a r t e Trawick, 698 So. 2d a t 167-68. See S h a r i f i v. S t a t e , 

993 So. 2d 907, 927 ( A l a . Crim. App. 2008) . See a l s o Dotch v.  

S t a t e , [Ms. CR-07-1913, A p r i l 2, 2010] So. 3d , 

(A l a . Crim. App. 2010). 

Guided by these p r i n c i p l e s of law, we c o n s i d e r S t a n l e y ' s 

Batson c l a i m s i n t u r n . 

A. 

S t a n l e y a s s e r t s t h a t t h e r e was a p a t t e r n of p u r p o s e f u l 

s t r i k e s a g a i n s t women because the S t a t e used 10 of i t s 14 

s t r i k e s t o e l i m i n a t e females from the p a n e l . I n p a r t i c u l a r , 

S t a n l e y f o c u s e s h i s argument on the number of women the S t a t e 

s t u c k and argues t h a t i t was s i g n i f i c a n t t h a t f o u r of the 

p r o s e c u t i o n ' s f i r s t f i v e s t r i k e s were used a g a i n s t women. 

The s t r i k e l i s t shows t h a t S t a n l e y ' s j u r y was s t r u c k from 

69 p o t e n t i a l j u r o r s , 31 males and 38 females. A male j u r o r 

and female j u r o r who were not o r i g i n a l l y on the j u r y l i s t were 

added t o the v e n i r e . Twenty-two members of the j u r y p o o l , 9 

males and 13 female s , were e i t h e r absent or excused. The 

t r i a l c o u r t excused 5 j u r o r s , 3 of whom were female, d i s m i s s e d 

a male j u r o r who d i d not l i v e i n C o l b e r t County, added a 

female j u r o r who showed up a f t e r b e i n g c o n t a c t e d by the 
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s h e r i f f ' s department, and excused 3 j u r o r s f o r cause, 2 of 

whom were females. D u r i n g j u r y s e l e c t i o n , the p r o s e c u t i o n 

s t r u c k 14 j u r o r s , 10 of whom were females. The defense, out 

of 14 p o s s i b l e s t r i k e s , s t r u c k 10 males. As mentioned above, 

S t a n l e y ' s p e t i t j u r y was composed of 8 women and 4 men. 

An e x a m i n a t i o n of the v o i r d i r e p r o c e e d i n g s shows S t a n l e y 

f a i l e d t o e s t a b l i s h an i n f e r e n c e t h a t the p r o s e c u t i o n s t r u c k 

j u r o r s based s o l e l y on t h e i r gender. S t a n l e y r e f e r e n c e s o n l y 

numbers, and t h i s C ourt has h e l d t h a t numbers or pe r c e n t a g e s 

a l o n e w i l l not s u b s t a n t i a t e a case of d i s c r i m i n a t i o n i n t h i s 

c o n t e x t . Banks v. S t a t e , 919 So. 2d 1223, 1230 ( A l a . Crim. 

App. 2005) ( " [ S ] t a t i s t i c s and o p i n i o n a l o n e do not prove a 

prima f a c i e case of d i s c r i m i n a t i o n . See Johnson v. S t a t e 823 

So. 2d 1 ( A l a . Crim. App. 20 0 1 ) . " ) ; Armstrong v. S t a t e , 710 

So. 2d 531, 533 ( A l a . Crim. App. 1997) ("'[E]ven a showing 

t h a t [a] p a r t y had s t r u c k a h i g h p e r c e n t a g e of s t r i k e s used 

a g a i n s t a m i n o r i t y was not enough a l o n e . In Ex p a r t e Trawick, 

698 So. 2d 162, 168 ( A l a . 1997), the Alabama Supreme Court 

h e l d , "Without more, we do not f i n d t h a t the number of s t r i k e s 

t h i s p r o s e c u t o r used t o remove women from the v e n i r e i s 
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s u f f i c i e n t t o e s t a b l i s h a prima f a c i e case of gender 

d i s c r i m i n a t i o n . " ' " ) . 

The r e c o r d shows t h a t the S t a t e s t r u c k a l l j u r o r s , male 

and female, who i n d i c a t e d t h a t t h e y had a problem w i t h the 

death p e n a l t y . "Mixed f e e l i n g s or r e s e r v a t i o n s r e g a r d i n g 

i m p o s i t i o n of the death p e n a l t y are v a l i d r a c e - n e u t r a l reasons 

f o r peremptory s t r i k e s . . . . " A c k l i n v. S t a t e , 790 So. 2d 975, 

988 ( A l a . Crim. App. 2000). See a l s o Mashburn v. S t a t e , 7 So. 

3d 453 ( A l a . Crim. App. 2007), and Hocker v. S t a t e , 840 So. 2d 

197 ( A l a . Crim. App. 2002). "Although a j u r o r ' s r e s e r v a t i o n s 

about the death p e n a l t y may not be s u f f i c i e n t f o r a c h a l l e n g e 

f o r cause, h i s [or her] view may c o n s t i t u t e a r e a s o n a b l e 

e x p l a n a t i o n f o r the e x e r c i s e of a peremptory s t r i k e . " Johnson  

v. S t a t e , 620 So. 2d 679, 696 ( A l a . Crim. App. 1992), r e v ' d on  

o t h e r grounds, 620 So. 2d 705 ( A l a . 1993). 

The f i r s t f i v e j u r o r s the p r o s e c u t i o n s t r u c k were j u r o r 

no. 53, a male, and j u r o r s no. 100, no. 143, no. 106, and no. 

95, a l l females. A l l t h e s e j u r o r s i n d i c a t e d d u r i n g v o i r d i r e 

e x a m i n a t i o n t h a t t h e y had a problem w i t h i m p o s i n g the death 

p e n a l t y . I n d i v i d u a l v o i r d i r e of t h e s e f i v e j u r o r s r e g a r d i n g 

t h e i r views on the death p e n a l t y o c c u r r e d i n the same o r d e r . 
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A d d i t i o n a l l y , a l t h o u g h an i n d i v i d u a l v o i r d i r e e x a m i n a t i o n of 

j u r o r s no. 48 and j u r o r no. 146, who were female, was 

conducted c o n c e r n i n g t h e i r views on the death p e n a l t y , they 

were s t r u c k f o r cause. 1 7 D u r i n g j u r y s e l e c t i o n , the r e c o r d 

i n d i c a t e s t h a t the p r o s e c u t i o n u n i f o r m l y s t r u c k t h e s e f i v e 

j u r o r s who i n d i c a t e d t h a t t h e y had a problem w i t h the death 

p e n a l t y i n the e x a c t o r d e r i n which each had spoken d u r i n g 

v o i r d i r e . Thus, we f i n d no e r r o r , p l a i n or o t h e r w i s e . 

B. 

S t a n l e y c l a i m s he demonstrated a prima f a c i e case of 

gender d i s c r i m i n a t i o n . In so a r g u i n g , he contends he 

demonstrated s e v e r a l of the f a c t o r s s e t f o r t h i n Ex p a r t e  

Branch and Ex p a r t e Trawick f a c t o r s . 

1. 

S t a n l e y submits t h a t the S t a t e f a i l e d t o m e a n i n g f u l l y 

q u e s t i o n the female veniremembers. S t a n l e y c l a i m s t h a t the 

p r o s e c u t i o n s t u c k female j u r o r s no. 27, no. 121, no. 130, no. 

88, no. 79, and no. 141, w i t h l i t t l e t o no i n d i v i d u a l v o i r 

d i r e q u e s t i o n i n g . More p a r t i c u l a r l y , S t a n l e y contends t h a t 

1 7These two j u r o r s were s t r u c k f o r cause because th e y 
i n d i c a t e d t h a t "under no c i r c u m s t a n c e c o u l d [they] impose the 
death p e n a l t y . " (R. 318-19, 324-25, 332-35.) 
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the S t a t e ' s s t r i k i n g of j u r o r no. 130, who p r o v i d e d o n l y 

background i n f o r m a t i o n d u r i n g v o i r d i r e , i n d i c a t e s a l a c k of 

m e a n i n g f u l q u e s t i o n i n g . 

The s t r i k e of one j u r o r does not prove t h a t the 

p r o s e c u t i o n d i d not engage i n m e a n i n g f u l q u e s t i o n i n g . See  

T a y l o r v. S t a t e , 808 So. 2d 1148, 1164 ( A l a . Crim. App. 2000) 

( h o l d i n g t h a t t h e r e was "no i n d i c a t i o n of a l a c k of 

q u e s t i o n i n g or a l a c k of any m e a n i n g f u l q u e s t i o n i n g of any 

veniremember by the p r o s e c u t i o n " where f o u r of the b l a c k 

veniremembers who were s t r u c k were not asked q u e s t i o n s 

i n d i v i d u a l l y by the p r o s e c u t i o n ) . The r e c o r d shows t h a t the 

p r o s e c u t i o n conducted a thorough q u e s t i o n i n g of the j u r y as a 

whole and then l a t e r conducted i n d i v i d u a l v o i r d i r e 

e x a m i n a t i o n f o r c e r t a i n veniremembers based on t h e i r responses 

t o q u e s t i o n s . The r e c o r d a l s o shows t h a t the S t a t e q u e s t i o n e d 

b o t h male and female j u r o r s a l i k e on numerous i s s u e s , 

i n c l u d i n g whether any j u r o r s had knowledge of the f a c t s of the 

case, whether any j u r o r s knew any of the i n d i v i d u a l s 

a s s o c i a t e d w i t h the case, whether any j u r o r s had any p r e v i o u s 

i n v o l v e m e n t i n the c r i m i n a l p r o s e c u t i o n p r o c e s s , and whether 

the j u r o r s had i n d i v i d u a l o p i n i o n s on t o p i c s such as 
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r e a s o n a b l e doubt and the death p e n a l t y . A d d i t i o n a l l y , t he 

p r o s e c u t i o n ' s s t r i k i n g of a male j u r o r , no. 6, who a l s o 

p r o v i d e d o n l y g e n e r a l background i n f o r m a t i o n d u r i n g v o i r d i r e , 

n u l l i f i e s S t a n l e y ' s argument t h a t j u r o r no. 130 was s t r u c k 

s o l e l y based on gender. (R. 177-78, 202-03, 340.) 

A c c o r d i n g l y , we do not f i n d a l a c k of m e a n i n g f u l v o i r d i r e 

d i r e c t e d a t the female veniremembers. 

2. 

S t a n l e y a l l e g e s t h a t the S t a t e t r e a t e d p r o s p e c t i v e j u r o r s 

who answered v o i r d i r e q u e s t i o n s s i m i l a r l y i n a d i s p a r a t e 

manner. D i s p a r a t e t r e a t m e n t o c c u r s when " j u r o r s g i v e s i m i l a r 

answers t o the same q u e s t i o n s , y e t one group i s s t r u c k on the 

b a s i s of t h a t answer w h i l e another i s n o t . " See T a y l o r , 808 

So. 2d a t 1164 ( A l a . Crim. App. 2000) ( c i t i n g Ex p a r t e Branch, 

526 So. 2d 609, 624 ( A l a . 1987)). A thorough r e v i e w of the 

v o i r d i r e p r o c e e d i n g s demonstrates t h a t the s e l e c t e d female 

and male j u r o r s S t a n l e y compares a r e not s i m i l a r l y s i t u a t e d 

and t h a t t h e r e was no d i s p a r a t e t r e a t m e n t i n t h i s case. 

For example, S t a n l e y c i t e s the p r o s e c u t i o n ' s s t r i k i n g of 

j u r o r no. 100, a female, who i n d i c a t e d she had a c l o s e 

r e l a t i v e who had been c o n v i c t e d of a cri m e , but d i d not s t r i k e 
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j u r o r s no. 63 and no. 58, males, who i n d i c a t e d t h e y e i t h e r 

p e r s o n a l l y had been charged w i t h a crime or had a c l o s e 

r e l a t i v e who had been c o n v i c t e d of a c r i m e . " ' S t r i k i n g a 

p r o s p e c t i v e j u r o r because a member of the j u r o r ' s f a m i l y has 

been c o n v i c t e d of a crime i s a v a l i d r a c e - n e u t r a l reason under 

B a t s o n . ' Lewis v. S t a t e , 741 So. 2d 452, 456 ( A l a . Crim. App. 

1999)." Gobble v. S t a t e , [Ms. CR-05-0225, Feb r u a r y 5, 2010] 

So. 3d , ( A l a . Crim. App. 2010). See Johnson v. 

S t a t e , 43 So. 3d 7, 12 ( A l a . Crim. App. 2009) ( u p h o l d i n g 

s t r i k e s of p r o s p e c t i v e j u r o r s who have c o n v i c t i o n s or who have 

r e l a t i v e s who have p r i o r a r r e s t s or c o n v i c t i o n s ) ; Brown v.  

S t a t e , 982 So. 2d 565 ( A l a . Crim. App. 2006) (same); A c k l i n v.  

S t a t e , 790 So. 2d 975, 988 ( A l a . Crim. App. 2000) (same); 

Thomas v. S t a t e , 611 So. 2d 416 ( A l a . Crim. App. 1992) (same); 

Jackson v. S t a t e , 549 So. 2d 616 ( A l a . Crim. App. 1989) 

(same). There i s no d i s p a r a t e t r e a t m e n t i n t h i s case because 

j u r o r no. 100 and j u r o r s no. 63 and no. 58 are not s i m i l a r l y 

s i t u a t e d under M i l l e r - E l v. D r e t k e , 545 U.S. 231 (2005), as 

c l a i m e d by S t a n l e y . J u r o r no. 100 s t a t e d t h a t her 

m o t h e r - i n - l a w had been found g u i l t y of m u rdering her husband. 

J u r o r no. 63 s t a t e d t h a t he had a d r i v i n g - u n d e r - t h e - i n f l u e n c e 
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charge i n 1987 and j u r o r no. 58 i n d i c a t e d t h a t he had been 

charged w i t h d r i v i n g under the i n f l u e n c e and a s s a u l t . (R. 

25 6 . ) 1 8 In l i g h t of the f a c t s of t h i s case, a j u r o r whose 

r e l a t i v e , even by m a r r i a g e , has been found g u i l t y of murder 

does not appear t o be s i m i l a r l y s i t u a t e d t o j u r o r s who have 

been charged w i t h l e s s s e r i o u s o f f e n s e s . 

J u r o r no. 100 a l s o s t a t e d , as mentioned above, t h a t she 

had a problem w i t h i m p o s i n g the death p e n a l t y . A d d i t i o n a l l y , 

she s t a t e d t h a t she knew the p r i m a r y i n v e s t i g a t o r i n the case 

and t h a t she had re a d the newspaper s t o r y about the t r i a l on 

the morning j u r y s e l e c t i o n began. C l i c k v. S t a t e , 695 So. 2d 

209, 220 ( A l a . Crim. App. 1996) (a j u r o r ' s view on the death 

p e n a l t y i s a v a l i d r a c e - n e u t r a l reason f o r s t r i k i n g the 

p r o s p e c t i v e j u r o r ) ; Temmis v. S t a t e , 665 So. 2d 953 ( A l a . 

Crim. App. 1994) ( f a c t t h a t p r o s p e c t i v e j u r o r knows w i t n e s s i s 

v a l i d r a c e - n e u t r a l reason f o r removing the j u r o r ) ; J e l k s v.  

Caputo, 607 So. 2d 177, 178 ( A l a . 1992) ( f a c t t h a t j u r o r r e a d 

a newspaper a r t i c l e about the case i s a r a c e - n e u t r a l r e a s o n 

f o r s t r i k i n g the j u r o r ) . 

1 8 J u r o r no. 58 a l s o i n d i c a t e d the he had r e a d the a r t i c l e 
about S t a n l e y ' s t r i a l on the morning j u r y - s e l e c t i o n began. 
He, however, s e r v e d as an a l t e r n a t e . 
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S t a n l e y a l s o c l a i m s d i s p a r a t e t r e a t m e n t of j u r o r s where 

j u r o r no. 79, a female, was s t r u c k by the S t a t e , and y e t o t h e r 

s i m i l a r l y s i t u a t e d males were not s t r u c k . The r e c o r d , 

however, shows j u r o r no. 98, a male, was s t r u c k by the 

p r o s e c u t i o n because he, l i k e j u r o r no. 79, knew someone i n law 

enforcement. S t a n l e y f u r t h e r c l a i m s d i s p a r a t e t r e a t m e n t of 

j u r o r s because j u r o r no. 88, a female, and j u r o r no. 8, a 

male, b o t h had a r e l a t i o n s h i p w i t h defense c o u n s e l , the 

p r o s e c u t i o n s t r u c k o n l y j u r o r no. 88. The r e c o r d , however, 

i n d i c a t e s t h a t j u r o r no. 88 and j u r o r no. 8 were not s i m i l a r l y 

s i t u a t e d . J u r o r no. 88 s t a t e d t h a t she was an a c q u a i n t a n c e of 

the w i f e of one of the defense c o u n s e l and t h a t she knew the 

f a m i l y of the o t h e r defense c o u n s e l and a t t e n d e d church w i t h 

defense c o u n s e l and h i s f a m i l y . J u r o r no. 8 s i m p l y s t a t e d 

t h a t he had r e t a i n e d one of the defense a t t o r n e y s 11 years 

b e f o r e S t a n l e y ' s t r i a l and d i d not know him o t h e r than i n t h a t 

p r o f e s s i o n a l c a p a c i t y . 

S t a n l e y a l s o a s s e r t s t h a t j u r o r s no. 100 and no. 121, 

f emales, and j u r o r no. 84, a male who s e r v e d on the j u r y , were 

t r e a t e d d i f f e r e n t l y , even though t h e y a l l s t a t e d t h a t they 

knew Capt. H e f f e r n a n , the p r i m a r y i n v e s t i g a t o r f o r the S t a t e . 
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J u r o r s no. 100 and no. 121, however, i n d i c a t e d a c l o s e 

a s s o c i a t i o n w i t h Capt. H e f f e r n a n through t h e i r f a m i l i e s , but 

j u r o r no. 84, who worked i n the f u n e r a l b u s i n e s s , s t a t e d t h a t 

he had o n l y a p r o f e s s i o n a l a s s o c i a t i o n w i t h Capt. H e f f e r n a n , 

who s e r v e d as county c o r o n e r . 

Thus, the examples o f f e r e d by S t a n l e y do not s u p p o r t h i s 

c l a i m s t h a t s i m i l a r l y s i t u a t e d j u r o r s were t r e a t e d 

d i s p a r a t e l y . C onsequently, S t a n l e y ' s c l a i m does not r a i s e an 

i n f e r e n c e of p u r p o s e f u l d i s c r i m i n a t i o n on the ground of 

d i s p a r a t e t r e a t m e n t . See, e.g., Blackmon, 7 So. 3d a t 425-26 

( A l a . Crim. App. 2005) ( f i n d i n g no i n f e r e n c e of p u r p o s e f u l 

d i s c r i m i n a t i o n i n v i o l a t i o n of J.E.B.). N o t h i n g i n the r e c o r d 

i n d i c a t e s t h a t s i m i l a r l y s i t u a t e d female j u r o r s and male 

j u r o r s were t r e a t e d d i f f e r e n t l y by the p r o s e c u t i o n . 

3. 

S t a n l e y argues t h a t the 10 women s t r u c k by the S t a t e were 

a heterogeneous group who s h a r e d o n l y t h e i r gender as 

c h a r a c t e r i s t i c . As t h i s C ourt e x p l a i n e d on t h i s i s s u e : 

" T h i s i n d i c i a of d i s c r i m i n a t i o n has been d e s c r i b e d 
as 

" ' " [ e ] v i d e n c e t h a t the ' j u r o r s i n q u e s t i o n 
share[d] o n l y t h i s one c h a r a c t e r i s t i c - - t h e i r 
membership i n the group--and t h a t i n a l l o t h e r 
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r e s p e c t s t h e y [were] as heterogeneous as the 
community as a whole. ' [ People v.] Wheeler, 22 
C a l . 3d [258,] a t 280, 583 P.2d [748,] a t 764, 148 
C a l . R p t r . [890,] a t 905 [ ( 1 9 7 8 ) ] . For i n s t a n c e 
' i t may be s i g n i f i c a n t t h a t the persons c h a l l e n g e d , 
a l t h o u g h a l l b l a c k , i n c l u d e b o t h men and women and 
are a v a r i e t y of ages, o c c u p a t i o n s , and s o c i a l or 
economic c o n d i t i o n s , ' Wheeler, 22 C a l . 3d a t 280, 
583 P.2d a t 764, 148 C a l . R p t r . a t 905, n. 27, 
i n d i c a t i n g t h a t r a c e was the d e c i d i n g f a c t o r . " ' 
Brown v. S t a t e , [Ms. CR-07-1332, June 25, 2010] 
o. 3d , ( A l a . Crim. App. 2010)." 

M c M i l l a n v. S t a t e , [Ms. CR-08-1954, November 5, 2010] So. 

3d , ( A l a . Crim. App. 2010) . 

A l t h o u g h the female p o t e n t i a l j u r o r s may i n i t i a l l y appear 

t o share o n l y the c h a r a c t e r i s t i c of gender, "the i n f o r m a t i o n 

p r o v i d e d by them d u r i n g v o i r d i r e e x a m i n a t i o n i s p e r t i n e n t 

h e r e , as w e l l as i n e v a l u a t i n g whether they were t r e a t e d 

d i f f e r e n t l y from p o t e n t i a l [male] j u r o r s . " M c M i l l a n , So. 

3d a t . A l t h o u g h the female j u r o r s who were s t r u c k v a r i e d 

i n age and some female j u r o r s worked and some d i d not, th e s e 

j u r o r s d i d not share o n l y the c h a r a c t e r i s t i c of gender. See  

Ex p a r t e Trawick, 698 So. 2d a t 167-68 ( c o u r t s may c o n s i d e r 

" evidence t h a t the j u r o r s i n q u e s t i o n s h a r e d o n l y t he 

c h a r a c t e r i s t i c of gender and were i n a l l o t h e r r e s p e c t s as 

heterogeneous as the community as a w h o l e . " ) . The responses 

d u r i n g v o i r d i r e i n d i c a t e t h a t many of the j u r o r s s h a r e d 
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s i m i l a r backgrounds and v i e w p o i n t s c o n c e r n i n g c r i m i n a l 

p r o s e c u t i o n s . 

As s t a t e d above, j u r o r s no. 95, no. 100, no. 106, and no. 

143 s h a r e d the view t h a t t h e y would have a d i f f i c u l t time 

v o t i n g f o r the death p e n a l t y . J u r o r s no. 27, no. 88, and no. 

141 had p r e v i o u s l y r e a d i n f o r m a t i o n about S t a n l e y ' s case i n 

the newspaper, as d i d j u r o r no. 100. J u r o r s no. 79 and no. 

100 i n d i c a t e d t h a t they had c l o s e r e l a t i v e s who had been 

charged w i t h c r i m i n a l o f f e n s e s . J u r o r s no. 79, no. 88, and 

no. 100 knew law-enforcement o f f i c e r s , who were e i t h e r t h e i r 

r e l a t i v e s , c l o s e f r i e n d s , or w i t n e s s e s i n S t a n l e y ' s t r i a l . 

A c c o r d i n g l y , we do not f i n d s u f f i c i e n t e v i d e n c e i n d i c a t i n g 

t h a t the female veniremembers who were s t r u c k s h a r e d o n l y the 

c h a r a c t e r i s t i c of gender. 

4. 

S t a n l e y next m a i n t a i n s t h a t the C o l b e r t County D i s t r i c t 

A t t o r n e y ' s O f f i c e has a h i s t o r y of gender d i s c r i m i n a t i o n i n 

i t s j u r y s e l e c t i o n . S t a n l e y c i t e s t h r e e cases from the e a r l y 

1990s i n which the C o l b e r t County D i s t r i c t A t t o r n e y ' s O f f i c e 

was found t o have engaged i n r a c i a l d i s c r i m i n a t i o n i n 

s e l e c t i n g j u r i e s . These somewhat remote i n s t a n c e s , however, 
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are not s u f f i c i e n t t o e s t a b l i s h a h i s t o r y of gender 

d i s c r i m i n a t i o n . A l t h o u g h "[o]ne i n s t a n c e ... i s not 

s u f f i c i e n t t o e s t a b l i s h a h i s t o r y of gender d i s c r i m i n a t i o n , " 

C l a r k v. S t a t e , 896 So. 2d 584, 617 ( A l a . Crim. App. 2000), 

S t a n l e y has not c i t e d even a s i n g l e case i n which a c o u r t has 

found t h a t the C o l b e r t County D i s t r i c t A t t o r n e y ' s o f f i c e has 

v i o l a t e d J.E.B. See C l a r k , 896 So. 2d a t 617 ( h o l d i n g t h a t 

t h e r e was no p l a i n e r r o r on a J.E.B. c l a i m , where the 

a p p e l l a n t a l l e g e d r a c i a l and gender d i s c r i m i n a t i o n but c i t e d 

o n l y one case where the d i s t r i c t a t t o r n e y was found t o have 

engaged i n gender d i s c r i m i n a t i o n ) . Gender d i s c r i m i n a t i o n i s 

not r e f l e c t e d i n or i n d i c a t e d by the r e c o r d i n S t a n l e y ' s case. 

See S h a r i f i , 993 So. 2d a t 928 (no i n f e r e n c e from the r e c o r d 

of d i s c r i m i n a t o r y use of peremptory c h a l l e n g e s by the 

p r o s e c u t o r d e s p i t e S h a r i f i ' s argument t h a t Madison County has 

a l o n g h i s t o r y of v i o l a t i n g Batson and t h a t the number of 

s t r i k e s used by the S t a t e i n d i c a t e d p r e j u d i c e ) . See a l s o 

Dotch, So. 3d a t . S t a n l e y p r e s e n t e d no e v i d e n c e t h a t 

the p r o s e c u t o r had a h i s t o r y of m i s u s i n g peremptory c h a l l e n g e s 

so as t o d i s c r i m i n a t e a g a i n s t females. 
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5. 

S t a n l e y a s s e r t s t h a t the p r o s e c u t i o n used gender-based 

s t e r e o t y p e s d u r i n g t he g u i l t - p h a s e c l o s i n g arguments and a l s o 

d u r i n g the p e n a l t y - p h a s e arguments. 1 9 S p e c i f i c a l l y , S t a n l e y 

c i t e s the p r o s e c u t o r ' s argument d u r i n g the g u i l t - p h a s e 

r e b u t t a l c l o s i n g argument, where he s t a t e d as f o l l o w s : 

"[PROSECUTOR]: .... I s i t more l i k e l y she d i d 
i t or Tony d i d i t ? 

"The one t h i n g t h a t i s so c o n v i n c i n g t o me i n 
t h i s case -- And I want t o ask you t h i s i n the form 
of a q u e s t i o n : Do you t h i n k a 115-pound woman d i d 
t h i s t o Henry Smith? 

" ( C o u n s e l d i s p l a y s s e v e r a l p i c t u r e s t o j u r y . ) 

"[PROSECUTOR]: Look a t t h i s . I s t h a t what you 
t h i n k ? I s t h a t what you r e a l l y b e l i e v e : That a 
115-pound woman d i d t h i s ? 

"... Think S h e l l y S t a n l e y d i d t h a t ? Think she 
d i d t h a t by h e r s e l f , 115-pound woman? 

"Look a t thos e gashes i n t h a t head from t h a t 
machete. Look a t t h a t . You t h i n k she d i d t h a t ? 
Those k n i f e wounds, l o o k a t a l l t h o s e s t a b wounds. 
38 of them, I t h i n k she t e s t i f i e d t o . Look a t t h a t . 
They want you t o b e l i e v e S h e l l y S t a n l e y d i d t h a t by 
h e r s e l f . R i d i c u l o u s t o b e l i e v e something l i k e t h a t . 

1 9 S t a n l e y a l s o p r e s e n t s t h i s i d e n t i c a l c l a i m when a r g u i n g 
t h a t the p r o s e c u t o r engaged i n i m p r o p r i e t y . ( S t a n l e y ' s b r i e f , 
I s s u e V I I , A., pp. 70-72.) 
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"Now, Dr. Ward t o l d you i t was a tremendous 
blow, tremendous blow t h a t broke h i s f a c e . Who i s 
more l i k e l y t o d e l i v e r t h a t tremendous blow: T h i s 
115-pound woman or Tony S t a n l e y ? J u s t use your 
common sense. Human n a t u r e , a man and a woman 
t h e r e , who i s g o i n g t o do i t ? Back up so you don't 
get h i t . A man d e l i v e r e d t h a t . No woman d e l i v e r e d 
t h a t l i c k . Broke h i s f a c e . " 

(R. 1055-56.) S t a n l e y a l s o s u b m i t s , d u r i n g the p e n a l t y - p h a s e 

c l o s i n g argument, the p r o s e c u t o r ' s f o l l o w i n g statement: "You 

know, i t doesn't -- use your common sense. I s t h a t the work 

of a man or woman?" (R. 1191.) 

I t i s w e l l s e t t l e d t h a t 

" ' [ d ] u r i n g c l o s i n g argument, the p r o s e c u t o r , as w e l l 
as d efense c o u n s e l , has a r i g h t t o p r e s e n t h i s 
i m p r e s s i o n s from the e v i d e n c e , i f r e a s o n a b l e , and 
may argue e v e r y l e g i t i m a t e i n f e r e n c e . ' R u t l e d g e v.  
S t a t e , 523 So. 2d 1087, 1100 ( A l a . Cr. App. 1987), 
r e v ' d on o t h e r grounds, 523 So. 2d 1118 ( A l a . 1988) 
( c i t a t i o n o m i t t e d ) . Wide d i s c r e t i o n i s a l l o w e d the 
t r i a l c o u r t i n r e g u l a t i n g the arguments of c o u n s e l . 
R a c i n e v. S t a t e , 290 A l a . 225, 275 So. 2d 655 
(1973). 'In e v a l u a t i n g a l l e g e d l y p r e j u d i c i a l 
remarks by the p r o s e c u t o r i n c l o s i n g argument, ... 
each case must be judged on i t s own m e r i t s , ' Hooks  
v. S t a t e , 534 So. 2d 329, 354 ( A l a . Cr. App. 1987), 
a f f ' d , 534 So. 2d 371 ( A l a . 1988), c e r t . d e n i e d , 488 
U.S. 1050, 109 S.Ct. 883, 102 L.Ed.2d 1005 (1989) 
( c i t a t i o n s omitted) ( q u o t i n g B a r n e t t v. S t a t e , 52 
Ala.App. 260, 264, 291 So. 2d 353, 357 (1974)), and 
the remarks must be e v a l u a t e d i n the c o n t e x t of the 
whole t r i a l , Duren v. S t a t e , 590 So. 2d 360 ( A l a . 
Cr. App. 1990), a f f ' d , 590 So. 2d 369 ( A l a . 1991). 
'In o r d e r t o c o n s t i t u t e r e v e r s i b l e e r r o r , improper 
argument must be p e r t i n e n t t o the i s s u e s a t t r i a l or 
i t s n a t u r a l tendency must be t o i n f l u e n c e the 
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f i n d i n g of the j u r y . ' M i t c h e l l v. S t a t e , 480 So. 2d 
1254, 1257-58 ( A l a . Cr. App. 1985) ( c i t a t i o n s 
o m i t t e d ) . 'To j u s t i f y r e v e r s a l because of an 
a t t o r n e y ' s argument t o the j u r y , t h i s c o u r t must 
conclude t h a t s u b s t a n t i a l p r e j u d i c e has r e s u l t e d . ' 
T w i l l e y v. S t a t e , 472 So. 2d 1130, 1139 ( A l a . Cr. 
App. 1985) ( c i t a t i o n s o m i t t e d ) . " 

C o r a l v. S t a t e , 628 So. 2d 954, 985 ( A l a . Crim. App. 1992). 

S t a n l e y ' s defense s t r a t e g y i n v o l v e d a r g u i n g t o the j u r y 

t h a t h i s w i f e , S h e l l y , murdered Smith a l o n e or was more 

c u l p a b l e i n the murder than was he. S t a n l e y ' s defense c o u n s e l 

f i r s t p r e s e n t e d t h i s t h e o r y d u r i n g opening arguments. D u r i n g 

c r o s s - e x a m i n a t i o n of the m e d i c a l examiner, Dr. E m i l y Ward, 

defense c o u n s e l e l i c i t e d t e s t i m o n y r e g a r d i n g whether i t was 

p o s s i b l e t h a t a woman c o u l d have caused the i n j u r i e s t o Smith 

t h a t r e s u l t e d i n h i s death. A d d i t i o n a l l y , d u r i n g c l o s i n g 

arguments, defense c o u n s e l r e p e a t e d l y a s s e r t e d t h a t S h e l l y was 

the more c u l p a b l e of the two. 

In response t o defense c o u n s e l ' s t h e o r y t h a t S h e l l y a l o n e 

murdered Smith, d u r i n g r e b u t t a l , the p r o s e c u t o r argued t h a t 

S h e l l y a l o n e c o u l d not have p h y s i c a l l y murdered Smith based on 

f a c t s i n e v i d e n c e . The e v i d e n c e showed t h a t t h i s was a b r u t a l 

murder i n which Smith was stabbed numerous t i m e s . Dr. Ward 

t e s t i f i e d t h a t a tremendous amount of f o r c e would have been 

40 



CR-06-2236 

n e c e s s a r y t o break Smith's f a c i a l bones. The e v i d e n c e 

r e v e a l e d S h e l l y weighed around 120 pounds a t the time of the 

murder and Smith weighed over 236 pounds. A d d i t i o n a l l y , 

S t a n l e y and S h e l l y were seen t o g e t h e r a f t e r the murder and 

were seen each d r i v i n g a d i f f e r e n t p i c k - u p t r u c k . Thus, 

c o n t r a r y t o S t a n l e y ' s c o n t e n t i o n , a l e g i t i m a t e argument based 

on the f a c t s i n e v i d e n c e b e f o r e the j u r y r e b u t t e d defense 

c o u n s e l ' s c l a i m t h a t S h e l l y a c t e d c o m p l e t e l y a l o n e i n the 

murder of Smith or was the more c u l p a b l e p a r t y . 

T h i s C o u r t ' s r e v i e w of the c l o s i n g arguments i n d i c a t e s 

t h a t i n the complained-of remarks the p r o s e c u t o r was r e p l y i n g 

i n k i n d t o defense c o u n s e l ' s argument t h a t S h e l l y a c t e d a l o n e 

i n k i l l i n g Smith. See Broadnax v. S t a t e , 825 So. 2d 134, 183 

( A l a . Crim. App. 2000) ( f i n d i n g no p l a i n e r r o r where the 

p r o s e c u t o r was r e p l y i n g i n k i n d t o defense c o u n s e l ' s argument 

t h a t the defendant d i d not commit the murders); Chandler v.  

S t a t e , 615 So. 2d 100, 110 ( A l a . Crim. App. 1992) ( s t a t i n g 

t h a t the p r o s e c u t o r has a r i g h t t o comment on statements made 

by defense c o u n s e l i n c l o s i n g argument). See a l s o McWhorter  

v. S t a t e , 781 So. 2d 257 ( A l a . Crim. App. 1999) (same); 

B a l l a r d v. S t a t e , 767 So. 2d 1123, 1135 ( A l a . Crim. App. 1999) 
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("A p r o s e c u t o r has a r i g h t t o r e p l y i n k i n d t o the argument of 

defense c o u n s e l . T h i s ' r e p l y - i n - k i n d ' d o c t r i n e i s based on 

fundamental f a i r n e s s . " ) ; H a r r i s , 2 So. 3d a t 920 (same); Brown  

v. S t a t e , 11 So. 3d 866, 903 ( A l a . Crim. App. 2007). None of 

the comments so i n f e c t e d the t r i a l w i t h u n f a i r n e s s t h a t 

S t a n l e y was d e n i e d a f a i r t r i a l . See D o n n e l l y v. 

D e C h r i s t o f o r o , 416 U.S. 637 (1974) . Moreover, the t r i a l c o u r t 

t h o r o u g h l y i n s t r u c t e d the j u r y on more than one o c c a s i o n t h a t 

the arguments o f c o u n s e l were not ev i d e n c e i n the case. We 

presume t h a t the j u r y f o l l o w e d the t r i a l c o u r t ' s i n s t r u c t i o n s . 

See T a y l o r v. S t a t e , 666 So. 2d 36 ( A l a . Crim. App. 1994). 

In summary, r e g a r d i n g the Batson and J.E.B. c h a l l e n g e , 

a f t e r t h o r o u g h l y r e v i e w i n g t he r e c o r d and the v o i r d i r e 

e x a m i n a t i o n and c o n s i d e r i n g the f a c t o r s e s t a b l i s h e d by Ex  

p a r t e Branch and Ex p a r t e Trawick, we conclude t h a t the r e c o r d 

does not r a i s e an i n f e r e n c e of any i n t e n t i o n a l or p u r p o s e f u l 

d i s c r i m i n a t i o n . We conclude o n l y t h a t the p r o s e c u t o r used 

many of h i s s t r i k e s t o remove women from the v e n i r e . "Without 

more, we do not f i n d t h a t the number of s t r i k e s t h i s 

p r o s e c u t o r used t o remove women [or b l a c k s ] from the v e n i r e i s 

s u f f i c i e n t t o e s t a b l i s h a pri m a f a c i e case of gender [or 
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r a c i a l ] d i s c r i m i n a t i o n . " Ex p a r t e Trawick, 698 So. 2d a t 168; 

Ex p a r t e Branch, 526 So. 2d a t 622-23. See Burgess v. S t a t e , 

827 So. 2d 134, 150 ( A l a . Crim. App. 1998) ( h o l d i n g on p l a i n -

e r r o r r e v i e w t h a t t h e r e was no i n f e r e n c e of d i s c r i m i n a t i o n 

where the o n l y e v i d e n c e p r e s e n t e d was t h a t the p r o s e c u t i o n 

used 11 out of 15 s t r i k e s t o remove women from the j u r y ) ; 

C l a r k , 896 So. 2d a t 616-17 ( f i n d i n g no p l a i n e r r o r were 

p r o s e c u t o r used 9 of 14 s t r i k e s t o remove women from the 

j u r y ) ; Whitehead v. S t a t e , 777 So. 2d 781, 804 ( A l a . Crim. 

App. 1999) ( h o l d i n g on p l a i n - e r r o r r e v i e w t h a t t h e r e was no 

i n f e r e n c e of d i s c r i m i n a t i o n where 17 out of 20 veniremembers 

s t r u c k were women, but 9 women remained on j u r y ) . See a l s o  

Cooper v. S t a t e , 912 So. 2d 1150, 1156-57 ( A l a . Crim. App. 

2005) ( h o l d i n g t h a t the S t a t e ' s use of 12 of 15 peremptory 

s t r i k e s t o remove women from v e n i r e was i n s u f f i c i e n t t o 

e s t a b l i s h prima f a c i e case of gender d i s c r i m i n a t i o n ) ; Minor v.  

S t a t e , 780 So. 2d 707, 765 ( A l a . Crim. App. 1999), r e v ' d on  

o t h e r grounds, 780 So. 2d 796 ( A l a . 2000) ( f i n d i n g t h a t 

c a p i t a l - m u r d e r defendant f a i l e d t o e s t a b l i s h t h a t S t a t e ' s use 

of 11 of i t s 17 s t r i k e s t o remove women from v e n i r e 

e s t a b l i s h e d prima f a c i e showing of gender d i s c r i m i n a t i o n , 
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where p r o s e c u t o r conducted thorough and m e a n i n g f u l v o i r d i r e 

e x a m i n a t i o n , n o t h i n g i n p r o s e c u t o r ' s q u e s t i o n s or comments 

i n d i c a t e d i n t e n t t o d i s c r i m i n a t e based on gender or t h a t 

female veniremembers were t r e a t e d d i f f e r e n t l y by s t a t e than 

male veniremembers, and no e v i d e n c e was p r e s e n t e d i n d i c a t i n g 

t h a t p r o s e c u t o r had h i s t o r y of d i s c r i m i n a t i n g a g a i n s t women 

when u s i n g peremptory c h a l l e n g e s ) ; P r e s s l e y v. S t a t e , 770 So. 

2d 115, 127 ( A l a . Crim. App. 1999) (same). T h e r e f o r e , because 

we f i n d no e r r o r , p l a i n or o t h e r w i s e , a remand f o r a Batson 

h e a r i n g i s not w a r r a n t e d i n t h i s case. 

I I . 

S t a n l e y a s s e r t s t h a t the t r i a l c o u r t i m p r o p e r l y d e n i e d 

him a f a i r t r i a l and an i m p a r t i a l j u r y i n s e v e r a l r e s p e c t s . 

( S t a n l e y ' s b r i e f , I s s u e X I I , pp. 100-08.) "A t r i a l c o u r t i s 

v e s t e d w i t h d i s c r e t i o n i n the conduct of a t r i a l , and 

a p p e l l a t e c o u r t s w i l l not i n t e r f e r e w i t h the e x e r c i s e of t h a t 

d i s c r e t i o n u n l e s s i t c l e a r l y appears t h a t t h e r e has been an 

abuse of d i s c r e t i o n . " Carden v. S t a t e , 621 So. 2d 342, 346 

( A l a . Crim. App. 1992). Furthermore, "the p r o c e s s of v o i r 

d i r e e x a m i n a t i o n remains w i t h i n the sound d i s c r e t i o n of the 

t r i a l c o u r t . " S t a t e v. Watts, 35 So. 3d 1, 5 ( A l a . Crim. App. 
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2009). A p p l y i n g t h e s e p r i n c i p l e s , we address each of 

S t a n l e y ' s a s s e r t i o n s below. 

A. 

S t a n l e y c l a i m s t h a t the t r i a l c o u r t e r r e d by f a i l i n g t o 

remove two j u r o r s f o r cause because, he says, the j u r o r s c o u l d 

not be f a i r and i m p a r t i a l . More p a r t i c u l a r l y , S t a n l e y 

contends j u r o r no. 25 s h o u l d have been removed f o r cause 

because he knew the v i c t i m ' s daughter. He a l s o a l l e g e s j u r o r 

no. 90 s h o u l d have been removed f o r cause because she f o l l o w e d 

the case on t e l e v i s i o n and i n the newspapers. S t a n l e y never 

moved t h a t t h e s e p r o s p e c t i v e j u r o r s be removed f o r cause based 

on any a l l e g e d b i a s on the j u r o r s ' p a r t . T h e r e f o r e , we are 

l i m i t e d t o d e t e r m i n i n g whether p l a i n e r r o r o c c u r r e d . See Rule 

45A, A l a . R. App. P. S t a n l e y d i d , however, e x e r c i s e 

peremptory s t r i k e s t o remove bo t h j u r o r no. 25 and j u r o r no. 

90 from the j u r y . (C. 263-65; R. 340-42.) 

"The S i x t h Amendment t o the U n i t e d S t a t e s 
C o n s t i t u t i o n p r o v i d e s , i n p a r t : 'In a l l c r i m i n a l 
p r o s e c u t i o n s , the accused s h a l l e n j o y the r i g h t t o 
a speedy and p u b l i c t r i a l , by an i m p a r t i a l j u r y of 
the S t a t e and d i s t r i c t w h e r e in the crime s h a l l have 
been committed ' ' I t i s w e l l s e t t l e d t h a t the 
S i x t h and F o u r t e e n t h Amendments guarantee a 
defendant on t r i a l f o r h i s l i f e the r i g h t t o an 
i m p a r t i a l j u r y . ' Ross v. Oklahoma, 487 U.S. 81, 85, 
108 S. Ct. 2273, 101 L. Ed. 2d 80 (1988). '[T]he 
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r i g h t t o j u r y t r i a l guarantees t o the c r i m i n a l l y 
accused a f a i r t r i a l by a p a n e l of i m p a r t i a l , 
" i n d i f f e r e n t " j u r o r s . ' I r v i n v. Dowd, 366 U.S. 717, 
722, 81 S. Ct. 1639, 6 L. Ed. 2d 751 (1961). A 
defendant i s ' e n t i t l e d t o be t r i e d by 12, not 9 or 
even 10 i m p a r t i a l and u n p r e j u d i c e d j u r o r s . ' P a r k e r  
v. Gladden, 385 U.S. 363, 366, 87 S.Ct. 468, 17 
L.Ed.2d 420 (1966). S e c t i o n 6 of the Alabama 
C o n s t i t u t i o n g i v e s a defendant the r i g h t t o a t r i a l 
'by an i m p a r t i a l j u r y of the county or d i s t r i c t i n 
which the o f f e n s e was committed.' A r t i c l e I , § 6, 
A l a . Const. 1901." 

Ex p a r t e K i l l i n g s w o r t h , [Ms. 1090589, December 30, 2010] 

So. 3d , ( A l a . 2010). 

The s t a t u t o r y c h a l l e n g e s f o r cause under Alabama law are 

s e t out i n § 12-16-150, A l a . Code 1975. There are a l s o 

common-law grounds f o r c h a l l e n g i n g a veniremember f o r cause 

when those grounds are not i n c o n s i s t e n t w i t h the s t a t u t e . Ex 

p a r t e K i l l i n g s w o r t h , So. 3d a t . The f a c t t h a t a 

p r o s p e c t i v e j u r o r knows the v i c t i m or members of the v i c t i m ' s 

f a m i l y does not a u t o m a t i c a l l y d i s q u a l i f y the p r o s p e c t i v e j u r o r 

f o r cause. B e l i s l e v. S t a t e , 11 So. 3d 256, 287 ( A l a . Crim. 

App. 2007); H a r r i s v. S t a t e , 632 So. 2d 503, 519-21 ( A l a . 

Crim. App. 1992). U n l e s s the p r o s p e c t i v e j u r o r i n d i c a t e s on 

v o i r d i r e t h a t h i s or her r e l a t i o n s h i p w i t h the v i c t i m or the 

v i c t i m ' s f a m i l y would p r e v e n t him or her from b e i n g f a i r and 

i m p a r t i a l , a c h a l l e n g e f o r cause s h o u l d be d e n i e d . Dunning v. 
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S t a t e , 659 So. 2d 995, 997 ( A l a . Crim. App. 1994). 

Furthermore, the mere f a c t t h a t a p r o s p e c t i v e j u r o r r e a d 

newspaper a r t i c l e s about the case does not a u t o m a t i c a l l y 

d i s q u a l i f y the p r o s p e c t i v e j u r o r f o r cause when the j u r o r 

a s s u r e s the t r i a l c o u r t t h a t he or she c o u l d s e t a s i d e what he 

or she had r e a d and base h i s or her d e c i s i o n on the law as 

i n s t r u c t e d . Pace v. S t a t e , 904 So. 2d 331, 341 ( A l a . Crim. 

App. 2003); P e r a i t a v. S t a t e , 897 So. 2d 1161, 1218 ( A l a . 

Crim. App. 2003); Oryang v. S t a t e , 642 So. 2d 979, 987 ( A l a . 

Crim. App. 1993). 

J u r o r no. 25 s t a t e d t h a t he knew Smith's daughter because 

h i s s i s t e r - i n - l a w and Smith's daughter were c l o s e f r i e n d s . He 

i n d i c a t e d t h a t he had a c l o s e r e l a t i o n s h i p w i t h h i s s i s t e r - i n -

law and t h a t she t o l d him about accompanying Smith's daughter 

t o the S t a n l e y s ' apartment a f t e r t he body was d i s c o v e r e d and 

t h a t she had i n f o r m e d him t h a t she b e l i e v e d S t a n l e y had 

murdered Smith. He s t a t e d t h a t h i s w i f e worked w i t h Smith's 

e x - w i f e . J u r o r no. 25, however, s t a t e d t h a t he c o u l d base h i s 

v e r d i c t on the e v i d e n c e p r e s e n t e d and not on what he had heard 

from h i s s i s t e r - i n - l a w . (R. 231, 233-34.) 
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J u r o r no. 90 s t a t e d t h a t she had f o l l o w e d t he events i n 

news r e p o r t s on the t e l e v i s i o n and i n the newspapers. She 

a l s o s t a t e d she had r e a d an a r t i c l e about the case the morning 

of v o i r d i r e e x a m i n a t i o n . When asked i f she c o u l d s e t a s i d e 

her o p i n i o n and base her v e r d i c t on the e v i d e n c e i n the case, 

however, the f o l l o w i n g exchange o c c u r r e d : 

"[JUROR NO. 90]: Yes, I t h i n k t h a t I can. I 
d i d have an o p i n i o n . But l i k e I say, I don't b e l i e v e 
e v e r y t h i n g I re a d i n the newspaper. But I d i d form 
an o p i n i o n . But I t h i n k t h a t I can do t h a t . 

"[PROSECUTOR]: Do you t h i n k you can s e t t h a t 
o p i n i o n a s i d e based on what you -- i f you had an 
o p i n i o n coming i n based on -- Can you s e t t h a t a s i d e 
and l i s t e n t o the e v i d e n c e t h a t ' s p r e s e n t e d and o n l y 
make your v e r d i c t on what's p r e s e n t e d here i n c o u r t ? 
Not what you've r e a d or not what you've heard, but 
based on what comes out r i g h t here i n t h i s t r i a l ? 

"[JUROR NO. 90]: Yes, I t h i n k I can. 

"[PROSECUTOR]: Can you do t h a t ? 

"[JUROR NO. 90]: I t h i n k I can. 

"[PROSECUTOR]: You t h i n k you can. Or you know 
you can. 

"[JUROR NO. 90]: W e l l , I've never been f a c e d 
w i t h t h i s b e f o r e . 

"[PROSECUTOR]: But you're t e l l i n g me you f e e l 
l i k e you can put t h a t a s i d e and be f a i r i n t h i s 
case. 
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"[JUROR NO. 90]: I w i l l l i s t e n t o the e v i d e n c e . 
Yes, I would. 

"[PROSECUTOR]: W i l l you g i v e [ S t a n l e y ] a f a i r 
t r i a l ? 

"[JUROR NO. 90]: Yes. 

"[PROSECUTOR]: W i l l you make us prove t h a t he i s 
g u i l t y ? 

"[JUROR NO. 90]: Yes." 

(R. 241-42.) A l t h o u g h j u r o r no. 90 i n d i c a t e d t h a t she had 

read about the case i n the newspaper and had seen news r e p o r t s 

about i t on t e l e v i s i o n and had formed an o p i n i o n , she a s s u r e d 

the c o u r t t h a t she c o u l d s e t a s i d e what she had read, l i s t e n 

t o t h e e v i d e n c e , and g i v e S t a n l e y a f a i r t r i a l . 

We f i n d no p l a i n e r r o r i n the t r i a l c o u r t ' s f a i l u r e t o 

sua sponte d i s m i s s the two j u r o r s f o r cause. See Ex p a r t e 

Trawick, 698 So. 2d a t 174. Moreover, i f e r r o r o c c u r r e d , the 

Alabama Supreme Court has h e l d t h a t the f a i l u r e t o remove a 

j u r o r f o r cause i s harmless when t h a t j u r o r i s removed by a 

peremptory s t r i k e . Bethea v. S p r i n g h i l l Mem'l Hosp., 833 So. 

2d 1 ( A l a . 2002); see a l s o Ex p a r t e B r o w n f i e l d , 44 So. 3d 43, 

48-50 ( A l a . 2010). But see Ex p a r t e Colby, 41 So. 3d 1 ( A l a . 

2009) (erroneous d e n i a l of s t r i k e s f o r cause i n v o l v i n g 

m u l t i p l e j u r o r s may not be h a r m l e s s ) . T h e r e f o r e , t o the 
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e x t e n t t h a t t h e s e j u r o r s s h o u l d have been removed f o r cause, 

any such e r r o r was re n d e r e d harmless by t h e i r removal by the 

use of peremptory s t r i k e s . 

B. 

S t a n l e y contends the p r e t r i a l death q u a l i f i c a t i o n of the 

j u r y v i o l a t e d h i s r i g h t t o a f a i r t r i a l . The r e c o r d r e f l e c t s 

t h a t S t a n l e y d i d not f i l e a p r e t r i a l motion or o t h e r w i s e 

o b j e c t t o d e a t h - q u a l i f y i n g the p r o s p e c t i v e j u r o r s . T h e r e f o r e , 

t h i s C ourt r e v i e w s t h i s i s s u e under the p l a i n - e r r o r s t a n d a r d . 

See Rule 45A, A l a . R. App. P. A l t h o u g h S t a n l e y acknowledges 

t h a t d e a t h - q u a l i f i c a t i o n i s c o n s t i t u t i o n a l l y p e r m i s s i b l e i n 

c a p i t a l - m u r d e r c a s e s , see L o c k h a r t v. McCree, 476 U.S. 162 

(1986), he m a i n t a i n s t h a t d e a t h - q u a l i f i e d j u r o r s are more 

prone t o c o n v i c t and t h a t t h i s p r o c e d u r e v i o l a t e d h i s 

fundamental r i g h t t o have an i m p a r t i a l j u r y determine h i s 

g u i l t . 

The t r i a l c o u r t d i d not e r r i n d e a t h - q u a l i f y i n g the j u r y 

p a n e l , and d o i n g so d i d not r e s u l t i n a death-prone j u r y . 

T h i s argument has been add r e s s e d p r e v i o u s l y and d e c i d e d 

a d v e r s e l y t o S t a n l e y : 

" I n Davis v. S t a t e , 718 So. 2d 1148 ( A l a . Crim. 
App. 1995) ( o p i n i o n on r e t u r n t o remand), a f f ' d , 718 
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So. 2d 1166 ( A l a . 1998), c e r t . d e n i e d , 525 U.S. 
1179, 119 S. Ct. 1117, 143 L. Ed. 2d 112 (1999), we 
^ A . 4- ^ ^ . 

"'A j u r y composed e x c l u s i v e l y of 
j u r o r s who have been d e a t h - q u a l i f i e d i n 
accordance w i t h the t e s t e s t a b l i s h e d i n 
Wainwright v. W i t t , 469 U.S. 412, 105 S. 
Ct. 844, 83 L. Ed. 2d 841 (1985), i s 
c o n s i d e r e d t o be i m p a r t i a l even though i t 
may be more c o n v i c t i o n prone than a 
n o n - d e a t h - q u a l i f i e d j u r y . W i l l i a m s v.  
S t a t e , 710 So. 2d 1276 ( A l a . Cr. App. 
1996). See L o c k h a r t v. McCree, 476 U.S. 
162, 106 S. C t . 1758, 90 L. Ed. 2d 137 
(1986) . N e i t h e r the f e d e r a l nor the s t a t e 
c o n s t i t u t i o n p r o h i b i t s the s t a t e from ... 
d e a t h - q u a l i f y i n g j u r o r s i n c a p i t a l c a s e s . 
I d . ; W i l l i a m s ; Haney v. S t a t e , 603 So. 2d 
368, 391-92 ( A l a . Cr. App. 1991), a f f ' d , 
603 So. 2d 412 ( A l a . 1992), c e r t . d e n i e d , 
507 U.S. 925, 113 S. Ct. 1297, 122 L. Ed. 
2d 687 (1993).' 

"718 So. 2d a t 1157. There was no e r r o r i n a l l o w i n g 
the S t a t e t o death q u a l i f y the p r o s p e c t i v e j u r o r s . " 

Brown, 11 So. 3d a t 891. We p o i n t out t h a t S t a n l e y has made 

bare a l l e g a t i o n s r e g a r d i n g the d e a t h - q u a l i f i c a t i o n p r o c e s s , 

but he has not s u p p o r t e d those a l l e g a t i o n s . Thus, t h e r e was 

no p l a i n e r r o r i n t h i s r e g a r d . 

C. 

S t a n l e y a l l e g e s the t r i a l c o u r t i m p r o p e r l y d e n i e d h i s 

motion f o r an i n d i v i d u a l l y s e q u e s t e r e d v o i r d i r e . He c l a i m s 

t h a t because of t h i s d e n i a l he was unable t o l e a r n whether 
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p r o s p e c t i v e j u r o r s had been a f f e c t e d by p r e t r i a l p u b l i c i t y . 

The t r i a l c o u r t ' s d e n i a l of S t a n l e y ' s p r e t r i a l motion f o r an 

i n d i v i d u a l l y s e q u e s t e r e d v o i r d i r e p r e s e r v e d t h i s i s s u e f o r 

r e v i e w . (C. 138-42.) The t r i a l c o u r t d e n i e d the motion, 

a f t e r c o n d u c t i n g a h e a r i n g . (R. 54-58; C. 170.) 

"A t r i a l c o u r t i s v e s t e d w i t h g r e a t d i s c r e t i o n 
i n d e t e r m i n i n g how v o i r d i r e e x a m i n a t i o n w i l l be 
conducted, and t h a t c o u r t ' s d e c i s i o n on how 
e x t e n s i v e a v o i r d i r e e x a m i n a t i o n i s r e q u i r e d w i l l 
not be o v e r t u r n e d except f o r an abuse of t h a t 
d i s c r e t i o n . F l e t c h e r v. S t a t e , 291 A l a . 67, 277 So. 
2d 882 (1973); Lane v. S t a t e , 644 So. 2d 1318 ( A l a . 
Cr. App. 1994); H a r r i s v. S t a t e , 632 So. 2d 503 
( A l a . Cr. App. 1992), a f f i r m e d , 632 So. 2d 543 ( A l a . 
1993), a f f i r m e d , 513 U.S. 504, 115 S. Ct. 1031, 130 
L. Ed. 2d 1004 (1995)." 

Ex p a r t e Land, 678 So. 2d 224, 242 ( A l a . 1996). 

" ' [ T ] h e r e i s no r equirement t h a t a defendant be 
a l l o w e d t o q u e s t i o n each p r o s p e c t i v e j u r o r 
i n d i v i d u a l l y d u r i n g v o i r d i r e e x a m i n a t i o n . T h i s 
r u l e a p p l i e s t o c a p i t a l c a s e s , and the g r a n t i n g of 
a r e q u e s t f o r i n d i v i d u a l v o i r d i r e i s d i s c r e t i o n a r y 
w i t h the t r i a l c o u r t . ' C o r a l v. S t a t e , 628 So. 2d 
954, 968 ( A l a . Crim. App. 1992), a f f ' d , 628 So. 2d 
1004 ( A l a . 1993). F i n a l l y , i t i s w i t h i n the t r i a l 
c o u r t ' s d i s c r e t i o n t o g r a n t or deny a motion t o 
s e q u e s t e r the j u r y . See C e n t o b i e v. S t a t e , 861 So. 
2d 1111 ( A l a . Crim. App. 2001)." 

Sneed v. S t a t e , 1 So. 3d 104, 135 ( A l a . Crim. App. 2007). 

" ' T h i s d i s c r e t i o n i s l i m i t e d , however, by the 
r e q u i r e m e n t s of due p r o c e s s . U n i t e d S t a t e s v.  
Hawkins, 658 F.2d 279 (5th C i r . 1981); Waldrop v.  
S t a t e [ , 462 So. 2d 1021 ( A l a . Crim. App. 1984), 

52 



CR-06-2236 

c e r t . d e n i e d , 472 U.S. 1019, 105 S. Ct. 3483, 87 L. 
Ed. 2d 618 (1988)]. I n d i v i d u a l q u e s t i o n i n g may be 
ne c e s s a r y under some c i r c u m s t a n c e s t o ensure t h a t 
a l l p r e j u d i c e has been exposed. U n i t e d S t a t e s v.  
H u r l e y , 746 F.2d 725 (11th C i r . 1984).'" 

Walker v. S t a t e , 932 So. 2d 140, 156-57 ( A l a . Crim. App. 2004) 

( q u o t i n g Haney v. S t a t e , 603 So. 2d 368, 402 ( A l a . Crim. App. 

1991)). 

In t h i s case, the t r i a l c o u r t gave g e n e r a l q u a l i f i c a t i o n 

q u e s t i o n s t o the e n t i r e v e n i r e and a l l o w e d b o t h the 

p r o s e c u t i o n and the defense t o conduct e x t e n s i v e v o i r d i r e 

e x a m i n a t i o n . Furthermore, the t r i a l c o u r t a l l o w e d the p a r t i e s 

t o conduct i n d i v i d u a l q u e s t i o n i n g when needed. S t a n l e y has 

p r e s e n t e d no ev i d e n c e i n d i c a t i n g t h a t the p r e t r i a l p u b l i c i t y 

and knowledge of media coverage was so e x t e n s i v e t h a t the 

method of v o i r d i r e was inadequate t o ensure j u r o r 

i m p a r t i a l i t y . See Hardy v. S t a t e , 804 So. 2d 247, 288-89 

( A l a . Crim. App. 1999) (denying a c a p i t a l - m u r d e r defendant's 

r e q u e s t t o conduct i n d i v i d u a l l y s e q u e s t e r e d v o i r d i r e t o 

determine whether any veniremember's i m p a r t i a l i t y was a f f e c t e d 

by p r e t r i a l p u b l i c i t y was not an abuse of d i s c r e t i o n , where 

defense c o u n s e l was g r a n t e d wide l a t i t u d e i n q u e s t i o n i n g 

v e n i r e as whole and i n i n d i v i d u a l l y q u e s t i o n i n g i n d i v i d u a l 
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veniremembers). See a l s o Whitehead, 777 So. 2d a t 798 (same). 

There i s no i n d i c a t i o n t h a t S t a n l e y was p r e j u d i c e d by the way 

the t r i a l c o u r t conducted the v o i r d i r e e x a m i n a t i o n . See  

Ferguson v. S t a t e , 814 So. 2d 925, 938 ( A l a . Crim. App. 2000). 

The t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n d e n y i n g 

S t a n l e y ' s motion f o r an i n d i v i d u a l v o i r d i r e e x a m i n a t i o n . 

D. 

S t a n l e y argues the t r i a l c o u r t abused i t s d i s c r e t i o n i n 

den y i n g h i s motion r e q u e s t i n g t h a t the t r i a l c o u r t use j u r y 

q u e s t i o n n a i r e s . He m a i n t a i n s t h a t the j u r o r q u e s t i o n n a i r e s 

would have a l l o w e d him t o l e a r n more about the p r o s p e c t i v e 

j u r o r s ' backgrounds and a t t i t u d e s , would have a l l o w e d him t o 

make more i n f o r m e d c h o i c e s i n s e l e c t i n g the j u r y , and "would 

have p r o v i d e d i n f o r m a t i o n v i t a l t o the e x e r c i s e of peremptory 

c h a l l e n g e s and s t r i k e s f o r cause, and would have s a f e g u a r d e d 

the h e i g h t e n e d r e l i a b i l i t y t h a t was r e q u i r e d f o r [ h i s ] c a p i t a l 

t r i a l . " ( S t a n l e y ' s b r i e f , p. 107.) A c c o r d i n g t o S t a n l e y , the 

f a i l u r e t o a l l o w j u r o r q u e s t i o n n a i r e s v i o l a t e d h i s 

c o n s t i t u t i o n a l r i g h t s . 

The r e c o r d r e f l e c t s t h a t S t a n l e y f i l e d a p r e t r i a l motion 

r e q u e s t i n g the use of j u r o r q u e s t i o n n a i r e s and a t t a c h e d t o 
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t h a t motion a proposed j u r o r q u e s t i o n n a i r e . (C. 110-19.) 

A f t e r a h e a r i n g , the t r i a l c o u r t d e n i e d the motion. (R. 47-48; 

C. 170.) I t i s w e l l s e t t l e d t h a t "[a] t r i a l c o u r t i s v e s t e d 

w i t h g r e a t d i s c r e t i o n i n d e t e r m i n i n g how v o i r d i r e e x a m i n a t i o n 

w i l l be conducted, and t h a t c o u r t ' s d e c i s i o n on how e x t e n s i v e 

a v o i r d i r e e x a m i n a t i o n i s r e q u i r e d w i l l not be o v e r t u r n e d 

e x c e p t f o r an abuse of t h a t d i s c r e t i o n . " Ex p a r t e Land, 678 

So. 2d a t 242. "[T]he method of v o i r d i r e e x a m i n a t i o n i s 

w i t h i n the d i s c r e t i o n of the t r i a l c o u r t [ . ] " Hodges v. S t a t e , 

856 So. 2d 875, 913 ( A l a . Crim. App. 2001). Both t h i s C ourt 

and the Alabama Supreme Court have r e p e a t e d l y r e c o g n i z e d t h a t 

" t r i a l c o u r t s are not r e q u i r e d t o a l l o w the use of j u r y 

q u e s t i o n n a i r e s , even i n c a p i t a l c a s e s . " Maples v. S t a t e , 758 

So. 2d 1, 51 ( A l a . Crim. App. 1999). See a l s o Ex p a r t e Land, 

678 So. 2d a t 242; M o r r i s v. S t a t e , [Ms. CR-07-1997, F e b r u a r y 

5, 2010] So. 3d , ( A l a . Crim. App. 2010); Brown 

v. S t a t e , 11 So. 3d a t 885; Sneed v. S t a t e , 1 So. 3d a t 135; 

Lee v. S t a t e , 898 So. 2d 790, 854 ( A l a . Crim. App. 2001). 

As p r e v i o u s l y s t a t e d , the t r i a l c o u r t conducted v o i r d i r e 

e x a m i n a t i o n i n i t i a l l y as a group but then a l l o w e d the p a r t i e s 

t o conduct i n d i v i d u a l v o i r d i r e e x a m i n a t i o n of c e r t a i n 
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p r o s p e c t i v e j u r o r s when i t thought i t n e c e s s a r y . The r e c o r d 

shows the p a r t i e s were not l i m i t e d i n any way i n t h e i r 

q u e s t i o n i n g of p r o s p e c t i v e j u r o r s , e i t h e r d u r i n g group or 

i n d i v i d u a l v o i r d i r e . Furthermore, S t a n l e y has f a i l e d t o 

i n d i c a t e what, i f any, i n f o r m a t i o n about p r o s p e c t i v e j u r o r s he 

was unable t o d i s c o v e r w i t h o u t j u r o r q u e s t i o n n a i r e s . 

A c c o r d i n g l y , S t a n l e y has not e s t a b l i s h e d t h a t the t r i a l c o u r t 

abused i t s d i s c r e t i o n i n d e n y i n g h i s motion f o r the use of 

j u r o r q u e s t i o n n a i r e s . 

E. 

S t a n l e y a s s e r t s t h a t the t r i a l c o u r t e r r e d i n d e n y i n g h i s 

motion s e e k i n g d i s c l o s u r e of any and a l l i n f o r m a t i o n i n the 

S t a t e ' s p o s s e s s i o n r e g a r d i n g p r o s p e c t i v e j u r o r s t h a t may have 

been f a v o r a b l e t o the defense. He contends the t r i a l c o u r t ' s 

d e n i a l of h i s motion hampered h i s a b i l i t y t o a s s e s s 

p r o s p e c t i v e j u r o r s d u r i n g j u r y s e l e c t i o n , t h a t i t v i o l a t e d 

Brady v. Maryland, 373 U.S. 83 (1963), and t h a t i t d e n i e d him 

h i s c o n s t i t u t i o n a l r i g h t s t o due p r o c e s s , a f a i r t r i a l , and an 

i m p a r t i a l j u r y . S t a n l e y f i l e d a p r e t r i a l motion t o r e q u i r e 

the S t a t e t o r e v e a l any e x c u l p a t o r y i n f o r m a t i o n about the 
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p r o s p e c t i v e j u r o r s , which the t r i a l c o u r t d e n i e d a f t e r a 

h e a r i n g . (C. 129-31, 170; R. 50-51.) 

I t i s w e l l s e t t l e d t h a t " ' [ t ] h e S t a t e has no duty t o 

d i s c l o s e i n f o r m a t i o n c o n c e r n i n g p r o s p e c t i v e j u r o r s . ' " McGowan 

v. S t a t e , 990 So. 2d 931, 967 ( A l a . Crim. App. 2003) ( q u o t i n g 

M c G r i f f v. S t a t e , 908 So. 2d 961, 981 ( A l a . Crim. App. 2000), 

r e v ' d on o t h e r grounds, 908 So. 2d 1024 ( A l a . 2004)). See 

McCray v. S t a t e , [Ms. CR-06-0360, December 17, 2010] So. 

3d , ( A l a . Crim. App. 2010); V a n p e l t v. S t a t e , [Ms. 

CR-06-1539, December 18, 2009] So. 3d , ( A l a . 

Crim. App. 2009); Brown v. S t a t e , 982 So. 2d a t 585; Maples v. 

S t a t e , 758 So. 2d a t 50-51; W i l l i a m s v. S t a t e , 654 So. 2d 74, 

76 ( A l a . Crim. App. 1994); Cooper v. S t a t e , 611 So. 2d 460, 

465-66 ( A l a . Crim. App. 1992). Moreover, as t h i s C ourt 

r e c e n t l y e x p l a i n e d i n Doster v. S t a t e , [Ms. CR-06-0323, J u l y 

30, 2010] So. 3d ( A l a . Crim. App. 2010): 

"'The t r a d i t i o n a l common-law r u l e 
t h a t , absent a s t a t u t e or r u l e of p r a c t i c e 
p r o v i d i n g o t h e r w i s e , or ( i n some 
j u r i s d i c t i o n s ) o t h e r e x c e p t i o n a l 
c i r c u m s t a n c e , defense c o u n s e l i n a c r i m i n a l 
case has no r i g h t of access t o i n f o r m a t i o n 
i n the p o s s e s s i o n of the p r o s e c u t i o n i s 
c o n s i s t e n t w i t h most of the d e c i s i o n s 
i n v o l v i n g p r o s e c u t i o n i n f o r m a t i o n r e g a r d i n g 
p r o s p e c t i v e j u r o r s . Thus, i n most of the 
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j u r i s d i c t i o n s i n which the i s s u e has 
a r i s e n , the c o u r t s have h e l d t h a t a t l e a s t 
i n the p a r t i c u l a r c i r c u m s t a n c e s p r e s e n t e d , 
d i s c l o s u r e t o defense c o u n s e l of 
p r o s e c u t i o n i n f o r m a t i o n r e g a r d i n g 
p r o s p e c t i v e j u r o r s was not r e q u i r e d , 
whether the i n f o r m a t i o n i n q u e s t i o n r e l a t e d 
t o a p r o s p e c t i v e j u r o r ' s e x p e r i e n c e or 
v o t i n g r e c o r d on p r i o r j u r i e s , t o a 
p r o s p e c t i v e j u r o r ' s c r i m i n a l r e c o r d or 
o t h e r p r i v a t e i n f o r m a t i o n o b t a i n e d from the 
r e c o r d or i n v e s t i g a t i v e r e p o r t s o f a law 
enforcement agency, or t o m i s c e l l a n e o u s or 
u n s p e c i f i e d i n f o r m a t i o n . ' " 

So. 3d a t ( q u o t i n g J e f f r e y F. Ghent, R i g h t of Defense 

i n C r i m i n a l P r o s e c u t i o n t o D i s c l o s u r e of P r o s e c u t i o n 

I n f o r m a t i o n R e g a r d i n g P r o s p e c t i v e J u r o r s , 86 A.L.R.3d 571 

(1978)). Furthermore, 

"'the s t a t e has no duty t o d i s c l o s e 
i n f o r m a t i o n t h a t i s a v a i l a b l e t o the 
a p p e l l a n t from another s o u r c e . H u r s t v.  
S t a t e , 469 So. 2d 720 ( A l a . Cr. App. 1985). 
Here, the a p p e l l a n t c o u l d have p r o c u r e d 
t h i s i n f o r m a t i o n from the veniremembers 
themselves d u r i n g v o i r d i r e . See a l s o 
C l i f t o n [ v. S t a t e , 545 So. 2d 173 ( A l a . 
Crim. App. 1988)] ( n o n d i s c l o s u r e d i d not 
p r e j u d i c e a p p e l l a n t ' s d e f e n s e ) . ' " 

A r t h u r v. S t a t e , 711 So. 2d 1031, 1080 ( A l a . Crim. App. 1996) 

( q u o t i n g K e l l e y v. S t a t e , 602 So. 2d 473, 478 ( A l a . Crim. App. 

1992)). 
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N o t h i n g i n the r e c o r d i n d i c a t e s t h a t S t a n l e y was 

p r e v e n t e d from d i s c o v e r i n g i n f o r m a t i o n about p r o s p e c t i v e 

j u r o r s d u r i n g v o i r d i r e e x a m i n a t i o n . I n s t e a d , as mentioned 

above, the r e c o r d r e v e a l s t h a t b o t h p a r t i e s were g i v e n wide 

l a t i t u d e i n t h e i r v o i r d i r e q u e s t i o n i n g . Thus, S t a n l e y has 

f a i l e d t o e s t a b l i s h the t r i a l c o u r t abused i t s d i s c r e t i o n i n 

d e n y i n g h i s motion f o r d i s c l o s u r e of any and a l l i n f o r m a t i o n 

i n the S t a t e ' s p o s s e s s i o n r e g a r d i n g p r o s p e c t i v e j u r o r s t h a t 

may have been f a v o r a b l e t o the defense. 

I I I . 

S t a n l e y c l a i m s the t r i a l c o u r t e r r e d i n d e n y i n g h i s 

motion t o suppress the e v i d e n c e law-enforcement o f f i c e r s 

d i s c o v e r e d i n h i s apartment because, he says, the s e a r c h of 

h i s apartment c o n s t i t u t e d an i l l e g a l w a r r a n t l e s s s e a r c h t h a t 

v i o l a t e d the F o u r t h Amendment. He m a i n t a i n s t h a t , a l t h o u g h 

R o n a l d was on the scene b e f o r e law enforcement and s e c u r e d the 

b o l t c u t t e r s and c u t the p a d l o c k t o the door of the apartment, 

the s e a r c h was not a p r i v a t e - c i t i z e n s e a r c h so as t o o b v i a t e 

the need f o r a w a r r a n t , and t h a t t h e r e was no v a l i d consent t o 

s e a r c h ; t h u s , he a s s e r t s t h a t the e v i d e n c e r e c o v e r e d must be 
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sup p r e s s e d as the " f r u i t of an i l l e g a l s e a r c h . " ( S t a n l e y ' s 

b r i e f , I s s u e IV, pp. 48-56.) 

S t a n l e y p r e s e r v e d t h i s i s s u e by r a i s i n g i t i n a p r e t r i a l 

motion t o s u p p r e s s , which the t r i a l c o u r t d e n i e d a f t e r 

c o n d u c t i n g a h e a r i n g a t which s e v e r a l w i t n e s s e s t e s t i f i e d . 

S t a n l e y renewed h i s motion t o suppress a t t r i a l , which the 

t r i a l c o u r t a l s o d e n i e d . 

" I n r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a motion t o 
s u p p r e s s , t h i s C ourt r e v i e w s the t r i a l c o u r t ' s 
f i n d i n g s of f a c t under an a b u s e - o f - d i s c r e t i o n 
s t a n d a r d of r e v i e w . 'When evi d e n c e i s p r e s e n t e d ore 
tenus t o the t r i a l c o u r t , the c o u r t ' s f i n d i n g s of 
f a c t based on t h a t e v i d e n c e are presumed t o be 
c o r r e c t , ' Ex p a r t e P e r k i n s , 646 So. 2d 46, 47 ( A l a . 
1994); '[w]e i n d u l g e a p r e sumption t h a t the t r i a l 
c o u r t p r o p e r l y r u l e d on the weight and p r o b a t i v e 
f o r c e of the e v i d e n c e , ' B r a d l e y v. S t a t e , 494 So. 2d 
750, 761 ( A l a . Crim. App. 1985), a f f ' d , 494 So. 2d 
772 ( A l a . 1986); and we make ' " a l l the r e a s o n a b l e 
i n f e r e n c e s and c r e d i b i l i t y c h o i c e s s u p p o r t i v e of the 
d e c i s i o n of the t r i a l c o u r t . " ' Kennedy v. S t a t e , 
640 So. 2d 22, 26 ( A l a . Crim. App. 1993), q u o t i n g 
B r a d l e y , 494 So. 2d a t 761. '[A]ny c o n f l i c t s i n the 
t e s t i m o n y or c r e d i b i l i t y of w i t n e s s e s d u r i n g a 
s u p p r e s s i o n h e a r i n g i s a m a t ter f o r r e s o l u t i o n by 
the t r i a l c o u r t Absent a g r o s s abuse of 
d i s c r e t i o n , a t r i a l c o u r t ' s r e s o l u t i o n of [such] 
c o n f l i c t [ s ] s h o u l d not be r e v e r s e d on a p p e a l . ' 
S h e e l y v. S t a t e , 629 So. 2d 23, 29 ( A l a . Crim. App. 
1993) ( c i t a t i o n s o m i t t e d ) . However, '"[w]here the 
e v i d e n c e b e f o r e the t r i a l c o u r t was u n d i s p u t e d the 
ore tenus r u l e i s i n a p p l i c a b l e , and the [ a p p e l l a t e ] 
C ourt w i l l s i t i n judgment on the e v i d e n c e de novo, 
i n d u l g i n g no p r e sumption i n f a v o r of the t r i a l 
c o u r t ' s a p p l i c a t i o n of the law t o those f a c t s . " ' 
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S t a t e v. H i l l , 690 So. 2d 1201, 1203 ( A l a . 1996), 
q u o t i n g S t i l e s v. Brown, 380 So. 2d 792, 794 ( A l a . 
1980). '"' [W]hen the t r i a l c o u r t i m p r o p e r l y a p p l i e s 
the law t o the f a c t s , no presumption of c o r r e c t n e s s 
e x i s t s as t o the c o u r t ' s judgment.'"' Ex p a r t e  
J a c k s o n , 886 So. 2d 155, 159 ( A l a . 2004), q u o t i n g 
H i l l , 690 So. 2d a t 1203, q u o t i n g i n t u r n Ex p a r t e  
Agee, 669 So. 2d 102, 104 ( A l a . 1995). A t r i a l 
c o u r t ' s u l t i m a t e l e g a l c o n c l u s i o n on a motion t o 
suppress based on a g i v e n s e t of f a c t s i s a q u e s t i o n 
of law t h a t i s r e v i e w e d de novo on a p p e a l . See 
S t a t e v. Smith, 785 So. 2d 1169 ( A l a . Crim. App. 
2000). " 

S t a t e v. H a r g e t t , 935 So. 2d 1200, 1203-04 ( A l a . Crim. App. 

2005). 

A s e a r c h or s e i z u r e conducted by a p r i v a t e c i t i z e n does 

not i m p l i c a t e the F o u r t h Amendment. W a l t e r v. U n i t e d S t a t e s , 

447 U.S. 649 (1980). 

"'A p r i v a t e c i t i z e n ' s a c t s cannot 
c o n s t i t u t e a s e a r c h or s e i z u r e w i t h i n t he 
c o n t e x t of the F o u r t h Amendment u n l e s s the 
c i t i z e n i s a c t i n g as an agent or i n s t r u m e n t 
of the government. In o r d e r f o r a p r i v a t e 
s e a r c h t o be c o n s i d e r e d a c t i o n by the 
government, the p r i v a t e a c t o r must be 
re g a r d e d as h a v i n g a c t e d as an i n s t r u m e n t 
or agent of the s t a t e . C o o l i d g e v. New  
Hampshire, 403 U.S. 443, 487, 91 S. C t . 
2022, 2049, 29 L. Ed. 2d 564 (1971). The 
d e t e r m i n a t i o n of t h i s agency must be made 
on a case-by-case b a s i s and i n l i g h t of a l l 
of the c i r c u m s t a n c e s . I t i s the 
defendant's burden t o e s t a b l i s h by a 
preponderance of the evi d e n c e t h a t a 
p r i v a t e p a r t y a c t e d as a government 
i n s t r u m e n t or agent. U.S. v. F e f f e r , 831 
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F.2d 734, 739 (7th C i r . 1987). See a l s o , 
U n i t e d S t a t e s v. Reed, 15 F.3d 928, 931 
(9th C i r . 1994) ("The defendant has the 
burden of showing government a c t i o n . " ) . ' 

" U n i t e d S t a t e s v. Smith, 210 F. Supp. 2d 1096, 
1102-03 (D. Neb. 2001). A two-pronged t e s t i s used 
t o determine whether a p r i v a t e c i t i z e n i s a c t i n g as 
an agent f o r the p o l i c e : (1) the p o l i c e must have 
i n s t i g a t e d , encouraged, or p a r t i c i p a t e d i n the 
s e a r c h ; and (2) the i n d i v i d u a l must have engaged i n 
the s e a r c h w i t h the i n t e n t of a s s i s t i n g the p o l i c e 
i n t h e i r i n v e s t i g a t i o n . Ex p a r t e H i l l e y , 484 So. 2d 
485, 490 ( A l a . 1985)." 

Hyde v. S t a t e , 13 So. 3d 997, 1017 ( A l a . Crim. App. 2007). 

C o n s i d e r i n g a l l the c i r c u m s t a n c e s of the case, we cannot 

conclude t h a t the Tuscumbia P o l i c e Department o f f i c e r s 

i n s t i g a t e d the s e a r c h of the S t a n l e y s ' apartment; the 

B e r r y h i l l s were not a c t i n g as i n s t r u m e n t s or agents of the 

S t a t e i n the i n i t i a l e n t r y i n t o the S t a n l e y s ' apartment, and 

t h e r e i s no i n d i c a t i o n t h a t the B e r r y h i l l s engaged i n the 

s e a r c h w i t h the i n t e n t of a s s i s t i n g the p o l i c e i n t h e i r 

i n v e s t i g a t i o n . I n s t e a d , the B e r r y h i l l s had a l r e a d y p l a n n e d t o 

e n t e r the S t a n l e y s ' apartment t o get the a n i m a l s out when 

O f f i c e r S e t l i f f a r r i v e d and accompanied R o n a l d i n t o the 

apartment. 

O f f i c e r S e t l i f f t e s t i f i e d t h a t he stopped a t the 

apartment i n o r d e r t o determine whether one of the p e o p l e was 
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S h e l l y , whom Capt. H e f f e r n a n had i n f o r m e d law-enforcement 

o f f i c e r s t h a t day i n a d e p a r t m e n t a l meeting he wanted t o see 

about an u n r e l a t e d m a t t e r , or Smith, who had been r e p o r t e d 

m i s s i n g . When he a r r i v e d , O f f i c e r S e t l i f f l e a r n e d t h a t Swanie 

owned the apartment, and t h a t , a l t h o u g h Dot, the l e s s e e , d i d 

not have the keys t o the apartment a t the time, she had 

a c t u a l l y l e a s e d the apartment from Swanie and p a i d the r e n t 

but had a l l o w e d S t a n l e y and S h e l l y t o l i v e t h e r e . O f f i c e r 

S e t l i f f i n d i c a t e d t h a t because the B e r r y h i l l s had l e a r n e d t h a t 

the S t a n l e y s had l e f t town, t h e y wanted t o get i n s i d e the 

S t a n l e y s ' apartment, because they were concerned about the 

many dogs the S t a n l e y s had l e f t b e h i n d i n the apartment. 

O f f i c e r S e t l i f f t e s t i f i e d t h a t Ronald i n v i t e d him t o accompany 

him i n t o the S t a n l e y s ' apartment as, the t e s t i m o n y showed, was 

o f t e n the p r a c t i c e of Tuscumbia p o l i c e o f f i c e r s t o a s s i s t 

l a n d l o r d s upon r e q u e s t f o r p r o t e c t i v e p u r p o s e s . 2 0 

Around the time t h e y e n t e r e d the apartment, Capt. 

H e f f e r n a n a r r i v e d a t the scene. When Capt. H e f f e r n a n a r r i v e d , 

s t i l l not knowing t h a t Smith's body was i n the apartment, he 

n o t i c e d a f o u l odor s i m i l a r t o the odor of d e c o m p o s i t i o n . 

2 0See supra note 12. 
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A f t e r the o f f i c e r s e n t e r e d the apartment, O f f i c e r S e t l i f f , a t 

the d i r e c t i o n of Capt. H e f f e r n a n , l i f t e d a p o r t i o n of the 

c o m f o r t e r , r e v e a l i n g a dead body underneath. A f t e r 

d i s c o v e r i n g the body, Capt. H e f f e r n a n and O f f i c e r S e t l i f f l e f t 

the apartment, s e c u r e d t he scene, and o b t a i n e d a s e a r c h 

w a r r a n t . 

S t a n l e y has p o i n t e d t o n o t h i n g i n the r e c o r d t o suggest 

t h a t Ronald was a c t i n g on b e h a l f of the government. Thus, the 

i n i t i a l e n t r y i n t o the S t a n l e y s ' apartment was a p r i v a t e a c t , 

not a government a c t . "[T]he F o u r t h Amendment p r o s c r i b e s o n l y 

governmental a c t i o n , and does not a p p l y t o a s e a r c h or 

s e i z u r e , even an unr e a s o n a b l e one, e f f e c t e d by a p r i v a t e 

i n d i v i d u a l not a c t i n g as an agent of the Government or w i t h 

the p a r t i c i p a t i o n or knowledge of any governmental o f f i c i a l . " 

W a l t e r , 447 U.S. a t 662. In t h i s case, the B e r r y h i l l s were i n 

the p r o c e s s of e n t e r i n g the S t a n l e y s ' apartment when O f f i c e r 

S e t l i f f a r r i v e d . O f f i c e r S e t l i f f d i d not i n s t i g a t e or 

encourage the s e a r c h . The B e r r y h i l l s had not c a l l e d t h e 

p o l i c e t o the S t a n l e y s ' apartment. The p o l i c e d i d not have 

the S t a n l e y s ' apartment under s u r v e i l l a n c e . I n f a c t , Capt. 

H e f f e r n a n had i n s t r u c t e d O f f i c e r S e t l i f f o n l y e a r l i e r t h a t day 
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t o p a t r o l near the S t a n l e y s ' apartment because he had i n f o r m e d 

a l l the o f f i c e r s a t a department meeting t h a t Smith was 

m i s s i n g and t h a t S h e l l y was wanted f o r q u e s t i o n i n g i n an 

u n r e l a t e d m a t t e r . The B e r r y h i l l s were not a s s i s t i n g the 

p o l i c e i n t h e i r i n v e s t i g a t i o n because th e y had p l a n n e d t o 

e n t e r the apartment t o r e t r i e v e the dogs and had even 

c o o r d i n a t e d the e n t r y w i t h Dot. They were merely p r o t e c t i n g 

t h e i r p r o p e r t y a f t e r they u n d e r s t o o d t h a t the t e n a n t s had l e f t 

town and had l e f t dogs i n the apartment. Furthermore, 

c o n t r a r y t o S t a n l e y ' s c o n t e n t i o n , mere c o n t a c t between a 

p r i v a t e i n d i v i d u a l and the p o l i c e does not make the i n d i v i d u a l 

an agent of the p o l i c e . See Smith v. S t a t e , 908 So. 2d 273, 

286 ( A l a . Crim. App. 1997). "[D]e m i n i m i s or i n c i d e n t a l 

c o n t a c t s between the c i t i z e n and law enforcement agents p r i o r 

t o or d u r i n g the course of a s e a r c h or s e i z u r e w i l l not 

s u b j e c t the s e a r c h t o f o u r t h amendment s c r u t i n y . " Smith, 908 

So. 2d a t 287 ( q u o t i n g U n i t e d S t a t e s v. M i l l e r , 688 F.2d 652, 

657 (9th C i r . 1982), q u o t i n g i n t u r n U n i t e d S t a t e s v. W a l t h e r , 

652 F.2d 788 (9th C i r . 1981)). S t a n l e y f a i l e d t o meet h i s 

burden of e s t a b l i s h i n g t h a t the B e r r y h i l l s were a c t i n g as 

agents of the S t a t e . I n s t e a d , the B e r r y h i l l s were a c t i n g as 
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p r i v a t e c i t i z e n s . T h e r e f o r e , no F o u r t h Amendment v i o l a t i o n 

o c c u r r e d . 2 1 

IV. 

S t a n l e y contends t h a t the t r i a l c o u r t e r r e d i n d e n y i n g 

h i s motion t o d i s c l o s e the g r a n d - j u r y t e s t i m o n y of s e v e r a l 

p r o s e c u t i o n w i t n e s s e s . ( S t a n l e y ' s b r i e f , I s s u e X I , pp. 94¬

100.) A f t e r S t a n l e y was i n d i c t e d , he f i l e d two motions 

r e q u e s t i n g i n f o r m a t i o n and t r a n s c r i p t s p e r t a i n i n g t o the 

g r a n d - j u r y p r o c e e d i n g s . (C. 42-44, 47-49.) D u r i n g the 

h e a r i n g on h i s motions, the p r o s e c u t o r s t a t e d t h a t the grand-

j u r y p r o c e e d i n g s were u s u a l l y not r e c o r d e d and t r a n s c r i b e d and 

t h a t he d i d not have any i n f o r m a t i o n from the g r a n d - j u r y 

p r o c e e d i n g s t o p r o v i d e t o defense c o u n s e l . (R. 6.) The crux 

of S t a n l e y ' s argument i s t h a t because the g r a n d - j u r y 

p r o c e e d i n g s were not r e c o r d e d he was unable t o a d e q u a t e l y 

cross-examine and impeach seven w i t n e s s e s who had t e s t i f i e d 

b e f o r e the grand j u r y who a l s o t e s t i f i e d a t t r i a l . 

2 1Because we have determined t h a t the i n i t i a l e n t r y was a 
p r i v a t e s e a r c h and have found no e r r o r i n the t r i a l c o u r t ' s 
d e n i a l of the motion t o s u p p r e s s , we need not address whether 
Dot had the a u t h o r i t y t o consent t o the s e a r c h of her son and 
d a u g h t e r - i n - l a w ' s apartment. 
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T h i s Court a d d r e s s e d a s i m i l a r q u e s t i o n i n Sneed v.  

S t a t e , 1 So. 3d 104 ( A l a . Crim. App. 2007), as f o l l o w s : 

" Before an accused may d i s c o v e r grand j u r y 
t e s t i m o n y he must e s t a b l i s h a p a r t i c u l a r i z e d need 
f o r the i n f o r m a t i o n . In Blackmon v. S t a t e , 7 So. 3d 
397, 409-10 ( A l a . Crim. App. 2005), we s t a t e d : 

"'Alabama has l o n g p r o t e c t e d the 
s e c r e c y of g r a n d - j u r y p r o c e e d i n g s . See § 
12-16-214, A l a . Code 1975. "The l o n g time 
r u l e , s a n c t i o n e d by our c o u r t s , i s t h a t the 
p r o c e e d i n g s b e f o r e a grand j u r y are 
e s s e n t i a l l y s e c r e t . " Steward v. S t a t e , 55 
A l a . App. 238, 240, 314 So. 2d 313, 315 
( A l a . Crim. App. 1975). However, a 
defendant may be a l l o w e d t o i n s p e c t 
g r a n d - j u r y p r o c e e d i n g s i f the defendant 
meets the t h r e s h o l d t e s t of showing a 
" p a r t i c u l a r i z e d need" f o r b r e a c h i n g t he 
s e c r e c y of those p r o c e e d i n g s . As t h i s 
C o urt s t a t e d i n M i l l i c a n v. S t a t e , 423 So. 
2d 268 ( A l a . Crim. App. 1982): 

" ' " B e f o r e a defendant i s 
a l l o w e d t o i n s p e c t a t r a n s c r i p t 
of a S t a t e ' s w i t n e s s who 
t e s t i f i e d b e f o r e the grand j u r y 
... a t r i a l judge s h o u l d conduct 
an i n camera i n s p e c t i o n of such 
t e s t i m o n y , see Palermo [v. U n i t e d  
S t a t e s , 360 U.S. 343 (1959),] and 
Pate [v. S t a t e , 415 So. 2d 1140 
( A l a . 1 9 8 1 ) ] , the defendant 
s h o u l d a t l e a s t and a t a v e r y 
minimum make some o f f e r of p r o o f 
(1) t h a t t he m a t t e r s c o n t a i n e d i n 
the w i t n e s s ' grand j u r y t e s t i m o n y 
were r e l e v a n t t o the s u b j e c t 
m a t t e r of the p r o s e c u t i o n ; (2) 
and t h a t t h e r e e x i s t s an 
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i n c o n s i s t e n c y between grand j u r y 
t e s t i m o n y and t r i a l t e s t i m o n y . 
U n l e s s defense c o u n s e l i s merely 
g o i n g on a f i s h i n g e x p e d i t i o n , he 
w i l l have some i n f o r m a t i o n as t o 
the p a r t i c u l a r i n c o n s i s t e n c y i n 
the d efendant's t e s t i m o n y . In 
t h i s case no such showing was 
made and the e x i s t e n c e of any 
i n c o n s i s t e n c y between t h e 
w i t n e s s ' t r i a l and grand j u r y 
t e s t i m o n y was never even a l l e g e d . 
Cooks [v. S t a t e , 50 A l a . App. 49, 
276 So. 2d 634 ( A l a . Crim. App. 
1 9 7 3 ) ] . A l s o , t h e r e was no 
showing t h a t the w i t n e s s ' grand 
j u r y t e s t i m o n y , i f a v a i l a b l e , was 
'of such n a t u r e t h a t w i t h o u t i t 
the d efendant's t r i a l would be 
f u n d a m e n t a l l y u n f a i r . ' Cooks, 50 
A l a . App. a t 54, 276 So. 2d 634. 
See a l s o Husch v. S t a t e , 211 A l a . 
274, 276, 100 So. 321 (1924). 
('Moreover, i f the s o l i c i t o r had 
had such a statement i n h i s 
p o s s e s s i o n , defendant c o u l d have 
r e q u i r e d i t s p r o d u c t i o n by a r u l e 
of the c o u r t i f he thought i t was 
f a v o r a b l e t o him.') 

" ' " I n l a y i n g the p r o p e r 
p r e d i c a t e f o r e x a m i n a t i o n of a 
w i t n e s s ' grand j u r y t e s t i m o n y , i t 
s h o u l d a l s o be e s t a b l i s h e d t h a t 
the w i t n e s s t e s t i f i e d b e f o r e the 
grand j u r y and t h a t such 
t e s t i m o n y was r e c o r d e d or reduced 
t o w r i t i n g , u n l e s s a grand j u r o r 
w i l l be c a l l e d t o d i s c l o s e the 
t e s t i m o n y of the w i t n e s s . 
Alabama Code 1975, S e c t i o n 
12-16-201. 
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"'"'When the defendant, 
i n e f f e c t , asks f o r the 
S t a t e D i s t r i c t A t t o r n e y 
t o produce a document, 
he s h o u l d a t l e a s t 
e s t a b l i s h t h a t t h i s 
S t a t e o f f i c i a l has such 
document or a copy 
t h e r e o f i n h i s 
p o s s e s s i o n b e f o r e the 
t r i a l c o u r t w i l l be put 
i n e r r o r . ' Strange v.  
S t a t e , 43 A l a . App. 
599, 606, 197 So. 2d 
437 [ ( 1 9 6 6 ) ] , c e r t . 
d i s m i s s e d , 280 A l a . 
718, 197 So. 2d 447 
(1 9 6 [ 7 ] ) . 

"'"Once the defendant has 
l a i d a p r o p e r p r e d i c a t e f o r the 
impeachment of a w i t n e s s who 
t e s t i f i e d b e f o r e the grand j u r y , 
the t r i a l judge s h o u l d conduct an 
i n camera i n s p e c t i o n as o u t l i n e d 
i n Palermo, s u p r a , and Pate, 
s u p r a , t o determine (1) whether 
the statement made by the w i t n e s s 
b e f o r e the grand j u r y ' d i f f e r e d 
i n any r e s p e c t s from statements 
made t o the j u r y d u r i n g t r i a l , ' 
P a te, s u p r a , and (2) whether the 
grand j u r y t e s t i m o n y r e q u e s t e d by 
the defendant 'was of such a 
na t u r e t h a t w i t h o u t i t the 
defendant's t r i a l would be 
f u n d a m e n t a l l y u n f a i r . ' Pate, 
s u p r a . T h i s p r o c e d u r e w i l l b e s t 
p r e s e r v e and p r o t e c t the 
l e g i s l a t i v e d e t e r m i n a t i o n t h a t 
' i t i s e s s e n t i a l t o the f a i r and 
i m p a r t i a l a d m i n i s t r a t i o n of 
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j u s t i c e t h a t a l l grand j u r y 
p r o c e e d i n g s be s e c r e t and t h a t 
the s e c r e c y of such p r o c e e d i n g s , 
remain i n v i o l a t e . ' Alabama Code 
1975, S e c t i o n s 12-16-214 through 
226.' 

"'423 So. 2d a t 270-71. 

" ' N o n e t h e l e s s , Alabama has no s t a t u t e 
t h a t r e q u i r e s t h a t g r a n d - j u r y p r o c e e d i n g s 
be r e c o r d e d or o t h e r w i s e m e m o r i a l i z e d . In 
S t a l l w o r t h v. S t a t e , 868 So. 2d 1128 ( A l a . 
Crim. App. 2001), the defendant argued t h a t 
the c i r c u i t c o u r t e r r e d i n d e n y i n g her 
motion t o t r a n s c r i b e the g r a n d - j u r y 
t e s t i m o n y . In u p h o l d i n g the c i r c u i t 
c o u r t ' s r u l i n g , we s t a t e d : 

i s no " ' " ' I n Alabama t h e r e 
s t a t u t e r e q u i r i n g t h a t t e s t i m o n y 
b e f o r e a grand j u r y be r e c o r d e d . 
"A Grand J u r y i s not r e q u i r e d t o 
compile r e c o r d s and the t e s t i m o n y 
i n the absence of a s t a t u t e 
r e q u i r i n g p r e s e r v a t i o n of the 
p r o c e e d i n g s . S t a t e ex r e l . 
B a x l e y v. S t r a w b r i d g e , 52 A l a . 
App. 685, 296 So. 2d 779 [ ( A l a . 
Crim. App. 1 9 7 4 ) ] . There i s no 
such s t a t u t e i n t h i s s t a t e . " 
S o mmerville v. S t a t e , 361 So. 2d 
386, 388 ( A l a . Cr. App.), c e r t . 
d e n i e d , 361 So. 2d 389 ( A l a . 
1978), c e r t . d e n i e d , 439 U.S. 
1118, 99 S. Ct. 1027, 59 L. Ed. 
2d 78 (1979). See a l s o Gaines v.  
S t a t e , 52 A l a . App. 29, 30, 288 
So. 2d 810, 812, c e r t . d e n i e d , 
292 A l a . 720, 288 So. 2d 813 
(1973), c e r t . d e n i e d , 419 U.S. 
851, 95 S. Ct. 92, 42 L. Ed. 2d 
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82 (1974). Because t h e r e was no 
l e g a l r e q u i r e m e n t t h a t the grand 
j u r y p r o c e e d i n g s be r e c o r d e d , 
t h i s c o n t e n t i o n i s w i t h o u t 
m e r i t . ' " 

" ' S t a l l w o r t h , 868 So. 2d a t 1139, q u o t i n g 
Hardy v. S t a t e , 804 So. 2d 247, 287 ( A l a . 
Crim. App. 1999), a f f ' d , 804 So. 2d 298 
( A l a . 2000). See a l s o Steward v. S t a t e , 
s u p r a . 

"'At the p r e t r i a l h e a r i n g on t h i s 
motion, the p r o s e c u t o r s t a t e d t h a t i t was 
the p o l i c y of the d i s t r i c t a t t o r n e y ' s 
o f f i c e t o not r e c o r d the g r a n d - j u r y 
p r o c e e d i n g s and t h a t he had no knowledge 
t h a t the g r a n d - j u r y p r o c e e d i n g s had been 
r e c o r d e d i n t h i s case. N e i t h e r d i d 
Blackmon show a " p a r t i c u l a r i z e d need" t o 
b r e a c h the s e c r e c y of the g r a n d - j u r y 
p r o c e e d i n g s . Based on the cases c i t e d 
above, we c o n c l u d e t h a t the c i r c u i t c o u r t 
committed no e r r o r i n d e n y i n g t h i s motion 
made a f t e r Blackmon had been i n d i c t e d . ' " 

1 So. 3d a t 133-35. S i m i l a r l y , the p r o s e c u t o r i n t h i s case 

s t a t e d t h a t the g r a n d - j u r y p r o c e e d i n g s were not u s u a l l y 

r e c o r d e d , S t a n l e y d i d not r e q u e s t the i n f o r m a t i o n u n t i l a f t e r 

he had been i n d i c t e d , and S t a n l e y has f a i l e d t o demonstrate a 

" p a r t i c u l a r i z e d need" t o b r e a c h the s e c r e c y of the g r a n d - j u r y 

p r o c e e d i n g s . Consequently, S t a n l e y i s due no r e l i e f on t h i s 

c l a i m . 
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V. 

S t a n l e y argues t h a t the t r i a l c o u r t e r r e d i n a l l o w i n g 

Capt. H e f f e r n a n , the l e a d i n v e s t i g a t i n g o f f i c e r , t o be p r e s e n t 

i n the courtroom, over the defense's o b j e c t i o n , w h i l e o t h e r 

w i t n e s s e s t e s t i f i e d . ( S t a n l e y ' s b r i e f , p. 115). A f t e r 

S t a n l e y ' s defense c o u n s e l i n v o k e d "the r u l e , " which r e q u i r e s 

a w i t n e s s t o be e x c l u d e d from the courtroom d u r i n g the 

t e s t i m o n y of o t h e r w i t n e s s e s , 2 2 the r e c o r d r e f l e c t s t h a t the 

t r i a l judge r u l e d Capt. H e f f e r n a n c o u l d remain i n the 

courtroom d u r i n g the t e s t i m o n y of o t h e r w i t n e s s a t b o t h the 

s u p p r e s s i o n h e a r i n g and the t r i a l . (R. 92-93.) 

T h i s Court has p r e v i o u s l y a d d r e s s e d t h i s i s s u e and 

d e c i d e d i t a d v e r s e l y t o S t a n l e y . In S t a l l w o r t h v. S t a t e , 868 

So. 2d 1128 ( A l a . Crim. App. 2001), t h i s C ourt s a i d : 

"Rule 615, A l a . R. E v i d . , and Rule 9.3(a), A l a . R. 
Crim. P., govern the e x c l u s i o n of w i t n e s s e s . Rule 
615, A l a . R. E v i d . , s t a t e s , i n p a r t : 

"'At the r e q u e s t of a p a r t y the c o u r t 
may o r d e r w i t n e s s e s e x c l u d e d so t h a t t h e y 
cannot hear the t e s t i m o n y of o t h e r 
w i t n e s s e s and i t may make the o r d e r of i t s 
own motion. T h i s r u l e does not a u t h o r i z e 

2 2 R u l e 9.3(a), A l a . R. 
w i t n e s s e s who t e s t i f y on the 
the courtroom. See a l s o Rule 

Crim. P., r e q u i r e s t h a t a l l 
S t a t e ' s b e h a l f be removed from 
615, A l a . R. E v i d . 
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e x c l u s i o n of (1) a p a r t y who i s a n a t u r a l 
p e r s o n , (2) an o f f i c e r or employee of a 
p a r t y which i s not a n a t u r a l p e r s o n 
d e s i g n a t e d as i t s r e p r e s e n t a t i v e by i t s 
a t t o r n e y , (3) a p e r s o n whose presence i s 
shown by a p a r t y t o be e s s e n t i a l t o the 
p r e s e n t a t i o n of the p a r t y ' s cause, or (4) 
a v i c t i m of a c r i m i n a l o f f e n s e or the 
r e p r e s e n t a t i v e of a v i c t i m who i s unable t o 
a t t e n d , when the r e p r e s e n t a t i v e has been 
s e l e c t e d by the v i c t i m , the v i c t i m ' s 
g u a r d i a n , or the v i c t i m ' s f a m i l y . ' 

a d d r e s s e d t h i s i s s u e i n L i v i n g v. S t a t e , 796 So. "We 
2d 1121, 1142-43 ( A l a . Crim. App. 2000), c e r t . 
d e n i e d , 796 So. 2d 1121 ( A l a . 2001). In L i v i n g we 
s t a t e d : 

"'"Alabama a p p e l l a t e c o u r t s have time and 
a g a i n r e f u s e d t o h o l d i t an abuse of 
d i s c r e t i o n on the p a r t of the t r i a l c o u r t 
t o a l l o w a s h e r i f f , p o l i c e c h i e f or 
s i m i l a r l y s i t u a t e d p e r s o n who w i l l l a t e r 
t e s t i f y t o remain i n the courtroom d u r i n g 
t r i a l . " C a r r o l l v. S t a t e , 599 So. 2d 1253, 
1261 ( A l a . Crim. App. 1992) . In Stewart v.  
S t a t e , 601 So. 2d 491 ( A l a . Crim. App. 
1992), t h i s C ourt a d d r e s s e d an i s s u e v e r y 
s i m i l a r t o the one i n the i n s t a n t case. I n 
Ste w a r t , a p o l i c e i n v e s t i g a t o r was e x c e p t e d 
from the r u l e r e q u i r i n g e x c l u s i o n of a l l 
w i t n e s s e s from the courtroom and was 
a l l o w e d t o s i t a t the p r o s e c u t i o n ' s t a b l e . 

" ' I n a d d i t i o n t o b e i n g a l l o w e d t o s i t 
a t the p r o s e c u t o r ' s t a b l e , t he p o l i c e 
i n v e s t i g a t o r i n Stewart was a l l o w e d t o 
t e s t i f y from the p r o s e c u t o r ' s t a b l e . I d . 
a t 501. T h i s Court h e l d i n Stewart t h a t 
the a p p e l l a n t was not p r e j u d i c e d by 
a l l o w i n g the i n v e s t i g a t o r t o t e s t i f y from 
the p r o s e c u t o r ' s t a b l e and noted t h a t "the 
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j u r y knows t h a t p o l i c e o f f i c e r s i n v e s t i g a t e 
cases and a s s i s t the p r o s e c u t i o n . " I d . 

"'Because the t e s t i m o n y of o f f i c e r s 
from the p r o s e c u t o r ' s t a b l e does not 
p r e j u d i c e a defendant, c l e a r l y an o f f i c e r ' s 
mere presence a t the t a b l e cannot be deemed 
so p r e j u d i c i a l as t o c o n s t i t u t e r e v e r s i b l e 
e r r o r . ' " 

868 So. 2d a t 1146. 

The t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n a l l o w i n g 

the l e a d i n v e s t i g a t i n g o f f i c e r t o remain i n the courtroom 

d u r i n g the t e s t i m o n y of o t h e r w i t n e s s e s . We t h e r e f o r e f i n d no 

e r r o r . 

V I . 

S t a n l e y a s s e r t s the t r i a l c o u r t e r r e d i n a d m i t t i n g 

s p e c i f i c t e s t i m o n y , c e r t a i n photographs, and s e v e r a l l e t t e r s 

because, he says, they were h i g h l y p r e j u d i c i a l . ( S t a n l e y ' s 

b r i e f , I s s u e s V, XIV, and XVI pp. 56-63; 111-12; 114-15.) 

Because S t a n l e y f a i l e d t o r a i s e some of t h e s e arguments a t the 

t r i a l c o u r t l e v e l , we examine those p u r s u a n t t o the 

p l a i n - e r r o r s t a n d a r d . See Rule 45A, A l a . R. App. P. Defense 

c o u n s e l , however, f i l e d p r e t r i a l motions on some, and o t h e r s 

were o b j e c t e d t o by defense c o u n s e l a t t r i a l . We note the 

p a r t i c u l a r i n s t a n c e s as we address them. 
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Rule 401, A l a . R. E v i d . , p r o v i d e s : 

" ' R e l e v a n t e v i d e n c e ' means evi d e n c e h a v i n g any 
tendency t o make the e x i s t e n c e of any f a c t t h a t i s 
of consequence t o the d e t e r m i n a t i o n of the a c t i o n 
more p r o b a b l e or l e s s p r o b a b l e than i t would be 
w i t h o u t the e v i d e n c e . " 

Rule 402, A l a . R. E v i d . , p r o v i d e s : 

" A l l r e l e v a n t e v i d e n c e i s a d m i s s i b l e , except as 
o t h e r w i s e p r o v i d e d by the C o n s t i t u t i o n of the U n i t e d 
S t a t e s or t h a t of the S t a t e of Alabama, by s t a t u t e , 
by t h e s e r u l e s , or by o t h e r r u l e s a p p l i c a b l e i n the 
c o u r t s of t h i s S t a t e . E v i d e n c e which i s not 
r e l e v a n t i s not a d m i s s i b l e . " 

Rue 403, A l a . R. E v i d . , p r o v i d e s : 

"Although r e l e v a n t , e v i d e n c e may be e x c l u d e d i f 
i t s p r o b a t i v e v a l u e i s s u b s t a n t i a l l y outweighed by 
the danger of u n f a i r p r e j u d i c e , c o n f u s i o n of the 
i s s u e s , or m i s l e a d i n g t he j u r y , or by c o n s i d e r a t i o n s 
of undue d e l a y , waste of time , or n e e d l e s s 
p r e s e n t a t i o n of c u m u l a t i v e e v i d e n c e . " 

A l s o , 

" ' " [ t ] h e a d m i s s i o n or e x c l u s i o n of e v i d e n c e i s 
a m a t t e r w i t h i n the sound d i s c r e t i o n of the t r i a l 
c o u r t . " T a y l o r v. S t a t e , 808 So. 2d 1148, 1191 
( A l a . Crim. App. 2000), a f f ' d , 808 So. 2d 1215 ( A l a . 
2001). "The q u e s t i o n of a d m i s s i b i l i t y of ev i d e n c e 
i s g e n e r a l l y l e f t t o the d i s c r e t i o n of the t r i a l 
c o u r t , and the t r i a l c o u r t ' s d e t e r m i n a t i o n on t h a t 
q u e s t i o n w i l l not be r e v e r s e d except upon a c l e a r 
showing of abuse of d i s c r e t i o n . " Ex p a r t e L o g g i n s , 
771 So. 2d 1093, 1103 ( A l a . 2000)."'" 

H a r r i s , 2 So. 3d a t 927 ( q u o t i n g Gavin v. S t a t e , 891 So. 2d 

907, 963 ( A l a . Crim. App. 2003)). 
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M i n d f u l of the a b o v e - s t a t e d law, we now address S t a n l e y ' s 

s p e c i f i c c l a i m s of e r r o r . 

A. 

S t a n l e y argues t h a t the S t a t e i m p r o p e r l y i n t r o d u c e d 

v i c t i m - i m p a c t e v i d e n c e t o the j u r y d u r i n g the g u i l t phase of 

the t r i a l . S t a n l e y f i r s t r e f e r s t o the t e s t i m o n y of the 

v i c t i m ' s daughter d u r i n g the g u i l t phase t o the e f f e c t t h a t 

she had had a c l o s e r e l a t i o n s h i p w i t h her f a t h e r and t h a t she 

had t a l k e d w i t h or saw him almost everyday. ( S t a n l e y ' s b r i e f , 

I s s u e XIV, pp. 111-12.) S t a n l e y f i l e d a p r e t r i a l motion t o 

p r o h i b i t the S t a t e from i n t r o d u c i n g v i c t i m - i m p a c t t e s t i m o n y 

and f o r the t r i a l c o u r t t o p r o p e r l y i n s t r u c t the j u r y on the 

r o l e of such t e s t i m o n y , which the t r i a l c o u r t d e n i e d a f t e r a 

h e a r i n g . (C. 188-91, 240-41; R. 78-80.) 

" ' I t i s w e l l s e t t l e d t h a t 
v i c t i m - i m p a c t statements "are a d m i s s i b l e 
d u r i n g the g u i l t phase of a c r i m i n a l t r i a l 
o n l y i f the s tatements are r e l e v a n t t o a 
m a t e r i a l i s s u e of the g u i l t phase. 
Testimony t h a t has no p r o b a t i v e v a l u e on 
any m a t e r i a l q u e s t i o n of f a c t or i n q u i r y i s 
i n a d m i s s i b l e . " Ex p a r t e Crymes, 630 So. 2d 
125, 126 ( A l a . 1993), c i t i n g C h a r l e s W. 
Gamble, M c E l r o y ' s Alabama E v i d e n c e , § 21.01 
(4th ed. 1991). However, "when, a f t e r 
c o n s i d e r i n g the r e c o r d as a whole, the 
r e v i e w i n g c o u r t i s c o n v i n c e d t h a t the 
j u r y ' s v e r d i c t was based on the 
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overwhelming e v i d e n c e of g u i l t and was not 
based on any p r e j u d i c e t h a t might have been 
engendered by the improper v i c t i m - i m p a c t 
t e s t i m o n y , the a d m i s s i o n of such t e s t i m o n y 
i s harmless e r r o r . " Crymes, 630 So. 2d a t 
126.' 

"Jackson v. S t a t e , 791 So. 2d 979, 1011 ( A l a . Crim. 
App. 2 0 0 0 ) . " 

G issendanner v. S t a t e , 949 So. 2d 956, 965 ( A l a . Crim. App. 

2006). "[T]he i n t r o d u c t i o n of v i c t i m impact e v i d e n c e d u r i n g 

the g u i l t phase o f a c a p i t a l murder t r i a l can r e s u l t i n 

r e v e r s i b l e e r r o r i f the r e c o r d i n d i c a t e s t h a t i t p r o b a b l y 

d i s t r a c t e d the j u r y and kept i t from p e r f o r m i n g i t s duty of 

d e t e r m i n i n g the g u i l t or innocence of the defendant based on 

the a d m i s s i b l e e v i d e n c e and the a p p l i c a b l e law." Ex p a r t e  

R i e b e r , 663 So. 2d 999, 1006 ( A l a . 1995). However, "a 

judgment of c o n v i c t i o n can be u p h e l d i f the r e c o r d 

c o n c l u s i v e l y shows t h a t the a d m i s s i o n of the v i c t i m impact 

e v i d e n c e d u r i n g the g u i l t phase of the t r i a l d i d not a f f e c t 

the outcome of the t r i a l or o t h e r w i s e p r e j u d i c e a s u b s t a n t i a l 

r i g h t of the defendant." 663 So. 2d a t 1005. 

A thorough r e v i e w of the daughter's t e s t i m o n y r e v e a l s 

t h a t t h e r e was no i m p r o p r i e t y , t h a t she d i d not d e s c r i b e the 

impact of the crime on her l i f e , and t h a t she made no 
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statement amounting t o v i c t i m - i m p a c t e v i d e n c e d u r i n g the g u i l t 

phase. (R. 399-401.) Ra t h e r , the t e s t i m o n y p r o v i d e d 

background i n f o r m a t i o n t o i n t r o d u c e her as a w i t n e s s and t o 

e x p l a i n the events t h a t l e d up t o the d i s c o v e r y of her 

f a t h e r ' s body. See Hodges v. S t a t e , [Ms. CR-04-1226, March 

23, 2007] So. 3d , ( A l a . Crim. App. 2007) 

( f i n d i n g " t e s t i m o n y o f f e r e d by the v i c t i m ' s s i s t e r was not 

o f f e r e d as v i c t i m - i m p a c t e v i d e n c e , but was o f f e r e d t o show the 

v i c t i m ' s a c t i v i t i e s on the day of the murder and when she was 

l a s t i n c o n t a c t w i t h the f a m i l y , and i t went toward 

e s t a b l i s h i n g when the crime was committed"); Grayson v. S t a t e , 

824 So. 2d 804, 812 ( A l a . Crim. App. 1999) ( s t a t i n g t h a t 

t e s t i m o n y by the v i c t i m ' s mother i d e n t i f y i n g her and s t a t i n g 

t h a t she had p l a n n e d t o r e t u r n home was not v i c t i m - i m p a c t 

t e s t i m o n y and was r e l e v a n t as t o the t i m i n g of the v i c t i m ' s 

death as w e l l as t o e x p l a i n where the death o c c u r r e d ) . See  

a l s o Gissendanner. Because we f i n d the complained-of 

t e s t i m o n y , which was not o b j e c t e d t o d u r i n g the g u i l t phase, 

does not amount t o v i c t i m - i m p a c t e v i d e n c e , we f i n d no e r r o r . 

S t a n l e y a l s o o b j e c t s t o a photograph of the v i c t i m the 

S t a t e i n t r o d u c e d d u r i n g the t e s t i m o n y of the v i c t i m ' s daughter 
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because he c l a i m s i t amounted t o improper v i c t i m - i m p a c t 

e v i d e n c e . However, we l i k e w i s e f i n d t h a t i t d i d not 

c o n s t i t u t e improper v i c t i m - i m p a c t e v i d e n c e because i t was 

i n t r o d u c e d a t the b e g i n n i n g of the t r i a l f o r the purpose of 

i d e n t i f y i n g the v i c t i m . See, e.g., Ferguson v. S t a t e , 814 So. 

2d a t 946 ( f i n d i n g no p l a i n e r r o r i n the a d m i s s i o n , d u r i n g the 

g u i l t phase, of a photograph of the v i c t i m s i n f r o n t of t h e i r 

boat because i t was r e l e v a n t t o show, among o t h e r t h i n g s , t h a t 

t h e y were a l i v e b e f o r e the o f f e n s e ) ; T a y l o r v. S t a t e , 666 So. 

2d 36, 66 ( A l a . Crim. App. 1994) ( f i n d i n g no p l a i n e r r o r i n 

the a d m i s s i o n , d u r i n g the g u i l t phase, of a photograph of the 

v i c t i m s i n f r o n t of a C h r i s t m a s t r e e ) . See a l s o M c M i l l a n , 

So. 3d a t . Here, the photograph of Smith was r e l e v a n t t o 

the i s s u e of i d e n t i t y and was t h e r e f o r e a d m i s s i b l e . Thus, we 

a l s o f i n d no e r r o r i n t h i s r e g a r d . 

B. 

S t a n l e y contends the t r i a l c o u r t e r r e d i n a d m i t t i n g 

photographs of the v i c t i m ' s body as i t appeared a t the crime 

scene and photographs of the autopsy. ( S t a n l e y ' s b r i e f , I s s u e 

XVI, pp. 114-15.) The r e c o r d shows t h a t S t a n l e y ' s c o u n s e l 

f i l e d a p r e t r i a l motion t o suppress photographs of the crime 
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scene and the autopsy. A f t e r c o n d u c t i n g a h e a r i n g on the 

motion, the t r i a l judge o r d e r e d the S t a t e t o l i m i t the number 

of photographs and t o p r o v i d e defense c o u n s e l w i t h the 

photographs i t p l a n n e d t o use d u r i n g t r i a l . 2 3 (C. 183-84, 240; 

R.60-68.) S t a n l e y ' s c o u n s e l d i d not o b j e c t t o the photographs 

he now t a k e s i s s u e w i t h when they were a d m i t t e d i n t o e v i d e n c e . 

Alabama c o u r t s have r e c o g n i z e d t h a t photographs d e p i c t i n g 

the crime scene and the wounds of the v i c t i m s are r e l e v a n t and 

a d m i s s i b l e . See S t a l l w o r t h v. S t a t e , 868 So. 2d a t 1151 

( q u o t i n g Land v. S t a t e , 678 So. 2d 201, 207 ( A l a . Crim. App. 

1995)) ("'The c o u r t s of t h i s s t a t e have r e p e a t e d l y h e l d t h a t 

photographs t h a t a c c u r a t e l y d e p i c t the crime scene and the 

n a t u r e of the v i c t i m ' s wounds are a d m i s s i b l e d e s p i t e the f a c t 

t h a t they may be gruesome or c u m u l a t i v e . ' " ) . See a l s o M i l l e r 

v. S t a t e , [Ms. CR-06-0741, Aug. 27, 2010] So. 3d , 

( A l a . Crim. App. 2010) ( a p p l y i n g law on autopsy 

photographs t o crime-scene p h o t o g r a p h s ) ; V a n p e l t , So. 3d 

a t (same); Hyde, 13 So. 3d a t 1016 (same). 

23We note o r i g i n a l l y t h e r e were over 300 photographs. The 
p r o s e c u t i o n i n t r o d u c e d a p p r o x i m a t e l y 71 photographs, a l l of 
which were a d m i t t e d i n t o e v i d e n c e . 

80 



CR-06-2236 

" ' G e n e r a l l y photographs are a d m i s s i b l e i n t o 
e v i d e n c e i n a c r i m i n a l p r o s e c u t i o n " i f t h e y t e n d t o 
prove or d i s p r o v e some d i s p u t e d or m a t e r i a l i s s u e , 
t o i l l u s t r a t e or e l u c i d a t e some o t h e r r e l e v a n t f a c t 
or e v i d e n c e , or t o c o r r o b o r a t e or d i s p r o v e some 
o t h e r e v i d e n c e o f f e r e d or t o be o f f e r e d , and t h e i r 
a d m i s s i o n i s w i t h i n the sound d i s c r e t i o n of the 
t r i a l j udge."' Bankhead v. S t a t e , 585 So. 2d 97, 
109 ( A l a . Crim. App. 1989), remanded on o t h e r 
grounds, 585 So. 2d 112 ( A l a . 1991), a f f ' d on r e t u r n 
t o remand, 625 So. 2d 1141 ( A l a . Crim. App. 1992), 
r e v ' d , 625 So. 2d 1146 ( A l a . 1993), q u o t i n g Magwood  
v. S t a t e , 494 So. 2d 124, 141 ( A l a . Crim. App. 
1985), a f f ' d , 494 So. 2d 154 ( A l a . 1986), c e r t . 
d e n i e d , 479 U.S. 995, 107 S. Ct. 599, 93 L. Ed. 2d 
599 (1986). ' P h o t o g r a p h i c e x h i b i t s are a d m i s s i b l e 
even though th e y may be c u m u l a t i v e , d e m o n s t r a t i v e of 
u n d i s p u t e d f a c t s , or gruesome.' W i l l i a m s v. S t a t e , 
506 So. 2d 368, 371 ( A l a . Crim. App. 1986) 
( c i t a t i o n s o m i t t e d ) . In a d d i t i o n , ' p h otographic 
e v i d e n c e , i f r e l e v a n t , i s a d m i s s i b l e even i f i t has 
a tendency t o i n f l a m e the minds of the j u r o r s . ' Ex  
p a r t e S i e b e r t , 555 So. 2d 780, 784 ( A l a . 1989). 
'This c o u r t has h e l d t h a t autopsy photographs, 
a l t h o u g h gruesome, are a d m i s s i b l e t o show the e x t e n t 
of a v i c t i m ' s i n j u r i e s . ' Ferguson v. S t a t e , 814 So. 
2d 925, 944 ( A l a . Crim. App. 2000), a f f ' d , 814 So. 
2d 970 ( A l a . 2001). ' " [ A ] u t o p s y photographs 
d e p i c t i n g the c h a r a c t e r and l o c a t i o n of wounds on a 
v i c t i m ' s body are a d m i s s i b l e even i f they are 
gruesome, c u m u l a t i v e , or r e l a t e t o an u n d i s p u t e d 
m a t t e r . " ' Jackson v. S t a t e , 791 So. 2d 979, 1016 
( A l a . Crim. App. 2000), q u o t i n g P e r k i n s v. S t a t e , 
808 So. 2d 1041 ( A l a . Crim. App. 1999), a f f ' d , 808 
So. 2d 1143 ( A l a . 2001), judgment v a c a t e d on o t h e r 
grounds, 536 U.S. 953, 122 S. Ct. 2653, 153 L. Ed. 
2d 830 (2002), on remand t o , 851 So. 2d 453 ( A l a . 
2002)." 

Brooks v. S t a t e , 973 So. 2d 380, 393 ( A l a . Crim. App. 2007). 
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A l l t he photographs about which S t a n l e y complains were 

i n t r o d u c e d i n t o e v i d e n c e i n the g u i l t phase of the t r i a l 

d u r i n g the t e s t i m o n y of the i n v e s t i g a t i n g o f f i c e r , who was 

a l s o the c o r o n e r , and the t e s t i m o n y of Dr. Ward, the m e d i c a l 

examiner. Each photograph was i d e n t i f i e d by the r e s p e c t i v e 

w i t n e s s . In a d d i t i o n , the m e d i c a l examiner d e t a i l e d the 

i n j u r i e s d e p i c t e d i n the photographs and e x p l a i n e d t o the j u r y 

the s i g n i f i c a n c e of the i n j u r i e s . We have c a r e f u l l y examined 

the photographs, as w e l l the t e s t i m o n y of the w i t n e s s e s , and 

we conclude t h a t the photographs were r e l e v a n t , p r o b a t i v e , and 

p r o p e r l y a d m i t t e d i n t o e v i d e n c e . 

"The photographs were a d m i s s i b l e because t h e y 
were r e l e v a n t t o show the crime scene and the 
i n j u r i e s [the] v i c t i m s u f f e r e d , and because t h e y 
h e l p e d t o i l l u s t r a t e the t e s t i m o n y g i v e n by the 
i n v e s t i g a t i n g o f f i c e r s c o n c e r n i n g the crime scene, 
as w e l l as t o i l l u s t r a t e the t e s t i m o n y of the 
c o r o n e r c o n c e r n i n g the type and e x t e n t of the wounds 
t h a t caused the v i c t i m [ ' s ] d e a t h." 

Maxwell v. S t a t e , 828 So. 2d 347, 363 ( A l a . Crim. App. 2000). 

See a l s o Ex p a r t e S i e b e r t , 555 So. 2d 780, 783 ( A l a . 1989). 

The t r i a l c o u r t committed no e r r o r i n a l l o w i n g the crime scene 

and autopsy photographs t o be r e c e i v e d i n t o e v i d e n c e . 
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C. 

S t a n l e y a s s e r t s the t r i a l c o u r t e r r o n e o u s l y a d m i t t e d i n t o 

e v i d e n c e two l e t t e r s he a l l e g e d l y wrote t o h i s w i f e w h i l e t h e y 

were each i n j a i l on c a p i t a l - m u r d e r charges. ( S t a n l e y ' s 

b r i e f , I s s u e V, pp. 56-63.) He l i s t s s e v e r a l d i f f e r e n t 

grounds i n s u p p o r t of t h i s a s s e r t i o n . 

In Moore v. S t a t e , 49 So. 3d 228, 232 ( A l a . Crim. App. 

2009), t h i s C ourt s t a t e d the f o l l o w i n g r e g a r d i n g Rule 404(b), 

A l a . R. E v i d . , and a d d r e s s e d the a d m i s s i b i l i t y of e v i d e n c e of 

c o l l a t e r a l bad a c t s : 

"Rule 404(b), p r o v i d e s : 

"'Evidence of o t h e r c r i m e s , wrongs, or a c t s 
i s not a d m i s s i b l e t o prove the c h a r a c t e r of 
a p e r s o n i n o r d e r t o show a c t i o n i n 
c o n f o r m i t y t h e r e w i t h . I t may, however, be 
a d m i s s i b l e f o r o t h e r purposes, such as 
p r o o f of m o t ive, o p p o r t u n i t y , i n t e n t , 
p r e p a r a t i o n , p l a n , knowledge, i d e n t i t y , or 
absence of m i s t a k e or a c c i d e n t ' 

"The Alabama Supreme Court has ' h e l d t h a t the 
e x c l u s i o n a r y r u l e p r e v e n t s the S t a t e from u s i n g 
e v i d e n c e of a defendant's p r i o r bad a c t s t o prove 
the defendant's bad c h a r a c t e r and, t h e r e b y , p r o t e c t s 
the defendant's r i g h t t o a f a i r t r i a l . ' Ex p a r t e  
D r i n k a r d , 777 So. 2d 295, 302 ( A l a . 2000) ( c i t i n g Ex  
p a r t e C o f e r , 440 So. 2d 1121, 1123 ( A l a . 1983)). 
T h i s c o u r t has e x p l a i n e d t h a t '[o]n the t r i a l f o r 
the a l l e g e d commission of a p a r t i c u l a r c r i m e , 
e v i d e n c e of the accused's h a v i n g committed another 
a c t or crime i s not a d m i s s i b l e i f the o n l y p r o b a t i v e 
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f u n c t i o n of such e v i d e n c e i s t o prove bad c h a r a c t e r 
and the accused's c o n f o r m i t y t h e r e w i t h . ' Lewis v.  
S t a t e , 889 So. 2d 623, 661 ( A l a . Crim. App. 2003) 
( q u o t i n g C. Gamble, M c E l r o y ' s Alabama Ev i d e n c e § 
69.01(1) (5th ed. 1996)). 

" ' " T h i s e x c l u s i o n a r y r u l e i s 
s i m p l y an a p p l i c a t i o n of the 
c h a r a c t e r r u l e which f o r b i d s the 
S t a t e t o prove the accused's bad 
c h a r a c t e r by p a r t i c u l a r deeds. 
The b a s i s f o r the r u l e l i e s i n 
the b e l i e f t h a t the p r e j u d i c i a l 
e f f e c t of p r i o r crimes w i l l f a r 
outweigh any p r o b a t i v e v a l u e t h a t 
might be g a i n e d from them. Most 
agree t h a t such e v i d e n c e of p r i o r 
c rimes has almost an i r r e v e r s i b l e 
impact upon the minds of the 
j u r o r s . ' " 

"Ex p a r t e J a c k s o n , 33 So. 3d 1279, 1284-85 ( A l a . 
2009) ( q u o t i n g Ex p a r t e A r t h u r , 472 So. 2d 665, 668 
( A l a . 1985), q u o t i n g i n t u r n M c E l r o y ' s s u p r a , § 
6 9 . 0 1 ( 1 ) ) . " 

Furthermore, the Alabama Supreme Court p r o v i d e d i n Ex 

p a r t e J a c k s o n , 33 So. 3d 1279 ( A l a . 2009): 

"'The w e l l - e s t a b l i s h e d e x c e p t i o n s t o the 
e x c l u s i o n a r y r u l e i n c l u d e : (1) r e l e v a n c y t o prove 
i d e n t i t y ; (2) r e l e v a n c y t o prove r e s g e s t a e ; (3) 
r e l e v a n c y t o prove s c i e n t e r ; (4) r e l e v a n c y t o prove 
i n t e n t ; (5) r e l e v a n c y t o show motive; (6) r e l e v a n c y 
t o prove system; (7) r e l e v a n c y t o prove m a l i c e ; (8) 
r e l e v a n c y t o r e b u t s p e c i a l d e f e n s e s ; and (9) 
r e l e v a n c y i n v a r i o u s p a r t i c u l a r c r i m e s . W i l l i s v.  
S t a t e , 449 So. 2d 1258, 1260 ( A l a . Crim. App. 1984); 
S c o t t v. S t a t e , 353 So. 2d 36 ( A l a . Crim. App. 
1977). However, the f a c t t h a t e v i d e n c e of a p r i o r 
bad a c t may f i t i n t o one of th e s e e x c e p t i o n s w i l l 
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not alone j u s t i f y i t s a d m i s s i o n . " ' J u d i c i a l i n q u i r y 
does not end w i t h a d e t e r m i n a t i o n t h a t the ev i d e n c e 
of another crime i s r e l e v a n t and p r o b a t i v e of a 
n e c e s s a r y element of the charged o f f e n s e . I t does 
not s u f f i c e s i m p l y t o see i f the ev i d e n c e i s cap a b l e 
of b e i n g f i t t e d w i t h i n an e x c e p t i o n t o the r u l e . 
R a t h e r , a Rat h e r , a b a l a n c i n g t e s t must be a p p l i e d . The 
ev i d e n c e of another s i m i l a r crime must not o n l y be 
r e l e v a n t , i t must a l s o be r e a s o n a b l y n e c e s s a r y t o 
the government's case, and i t must be p l a i n , c l e a r , 
and c o n c l u s i v e , b e f o r e i t s p r o b a t i v e v a l u e w i l l be 
h e l d t o outweigh i t s p o t e n t i a l p r e j u d i c i a l 
e f f e c t s . ' " A v e r e t t e v. S t a t e , 469 So. 2d 1371, 1374 
( A l a . Crim. App. 1985), q u o t i n g U n i t e d S t a t e s v.  
T u r q u i t t , [557 F.2d 464] a t 468-69 [ ( 5 t h C i r . 
1 9 7 7 ) ] . ' " 

33 So. 3d a t 1285 ( q u o t i n g Robinson v. S t a t e , 528 So. 2d 343, 

347 ( A l a . Crim. App. 1986)). 

Even i f the ev i d e n c e of a c o l l a t e r a l bad a c t f i t s i n t o an 

e x c e p t i o n t o the g e n e r a l e x c l u s i o n a r y r u l e , the t r i a l c o u r t 

must determine whether the e v i d e n c e i s r e l e v a n t and p r o b a t i v e , 

Rule 401, A l a . R. E v i d . , and whether the p r o b a t i v e v a l u e of 

the e v i d e n c e i s s u b s t a n t i a l l y outweighed by the danger of 

u n f a i r p r e j u d i c e , R u l e 403, A l a . R. E v i d . 

1. 

S t a n l e y a l l e g e s the t r i a l c o u r t e r r e d i n a d m i t t i n g the 

l e t t e r s because, he sa y s , the l e t t e r s b o l s t e r e d the S t a t e ' s 

case and c o n t a i n e d i n f o r m a t i o n as t o p r e j u d i c i a l p r i o r bad 

a c t s , which he a l l e g e s v i o l a t e d Rule 404(b), A l a . R. E v i d . , 
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and d i d not f a l l under any e x c e p t i o n t o the g e n e r a l 

e x c l u s i o n a r y r u l e . More p a r t i c u l a r l y , he contends the l e t t e r s 

were i n a d m i s s i b l e because they r e f e r e n c e d " s c u f f l e s and 

f i g h t s " and o n l y s e r v e d t o demonstrate t h a t S t a n l e y was a "bad 

a-- " who "would always t a k e no s h - - . " ( S t a n l e y ' s b r i e f , p. 

57.) (C. 369-79; R. 781-86 .) 2 4 He c l a i m s the l e t t e r s are 

p r e j u d i c i a l because they showed an attempt by S t a n l e y t o 

d i s c o u r a g e h i s w i f e from t e s t i f y i n g a g a i n s t him and because 

they c o n t a i n d i s c u s s i o n s of p r i o r bad a c t s by S t a n l e y . 2 5 

D u r i n g S h e l l y ' s t e s t i m o n y , she r e c o g n i z e d and i d e n t i f i e d 

S t a n l e y ' s h a n d w r i t i n g and the l e t t e r s as the ones he had sent 

t o h e r , and she r e a d p o r t i o n s of the l e t t e r s i n t o e v i d e n c e . 

The p o r t i o n s of the f i r s t l e t t e r t h a t she r e a d from, da t e d 

J u l y 2, 2005, are as f o l l o w s : 

2 4 S t a n l e y d i d not o b j e c t t o the a d m i s s i o n i n t o e v i d e n c e of 
the l e t t e r s . H i s c o u n s e l d i d , however, o b j e c t t o the 
p r o s e c u t i o n ' s c h a r a c t e r i z a t i o n of a statement i n the second 
l e t t e r , d a t e d J u l y 12, 2005, about which S t a n l e y now complains 
on a p p e a l . ( S t a t e ' s E x h i b i t s 55 and 56, C. 369-79; R. 783, 
786.) 

25We note t h a t the S t a t e gave the defense n o t i c e of the 
404(b) a c t s i t i n t e n d e d t o use. The l e t t e r s , however, were 
not i n c l u d e d i n i t s n o t i c e . The p r o s e c u t i o n d i d p r o v i d e the 
defense w i t h c o p i e s of the l e t t e r s p r i o r t o t r i a l . 
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"A: 'Have you spoken w i t h your lawyer? Say 
n o t h i n g . I haven't y e t . We need t o ask f o r bond 
r e d u c t i o n and a motion of d i s c o v e r y . F i n d out 
e x a c t l y what they c l a i m t o have on us. That's a l l 
we need t o say: Bond r e d u c t i o n , a motion of 
d i s c o v e r y , and n o t h i n g e l s e . I t ' s s c a r y . But s t i c k 
w i t h t h a t . Okay? L e t me know a n y t h i n g I might need 
t o on a n y t h i n g l i k e t h i s s u b j e c t w i t h o u t s a y i n g 
a n y t h i n g out and out u n l e s s i t doesn't m a t t e r t h a t 
d e t a i l s are s a i d . ' 

"  

"A: 'Baby, you've got t o t r u s t s e n d i n g my 
l e t t e r s t o or t h r o u g h my mom. Okay? Do l i k e t h a t , 
S h e l l y . And say no d e t a i l s on a n y t h i n g . L e t me 
know or my mom i f and when you see -- Say n o t h i n g -
t o your a t t o r n e y because I s t i l l haven't saw mine. 

w 
"'Lower bonds and motion f o r d i s c o v e r y are a l l 

e want t o speak about t o anyone. My a t t o r n e y i s 
one o f , i f not, the c r a p p i e s t a t t o r n e y i n C o l b e r t 
County. They're t r y i n g t o screw me. I f e e l i t . 
Don't l e t them screw me, S h e l l y . Beg your a t t o r n e y 
t o t a k e my case. They want t o g i v e me the death 
p e n a l t y . No s h - - , S h e l l y . They want you t o l i e on 
me and g i v e me the death p e n a l t y on c a p i t a l murder. 
That's what t h e y ' r e g o i n g t o shoot f o r w i t h us, me. 
I'm g o i n g t o t a k e a break t o see i f I can l i g h t e n up 
somewhat.'" 

(R. 782.) 

A f t e r t h a t f i r s t l e t t e r was a d m i t t e d i n t o e v i d e n c e , 

S h e l l y r e a d the f o l l o w i n g p o r t i o n s of a l e t t e r d a t e d J u l y 12, 

2005: 

"A: 'When I'm put i n the one I was i n w i t h 
t h r e e o t h e r dudes, I h e a r d around the b a r s on the 
o p p o s i t e s i d e of the c e l l from the door I e n t e r e d a 
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co u p l e of v o i c e s next c e l l , drunk tank, s a y i n g , 
" A i n ' t no way I c o u l d walk around i n my house t h r e e 
or f o u r days l o o k i n g a t somebody I hacked up w i t h a 
machete." My b l o o d p r e s s u r e shot up. But I was 
c o o l . I d i d n ' t say a word. T h i n k i n g back, I s h o u l d 
have. I r e a l l y s h o u l d have. 

"'These peo p l e i n here t h i n k I'm some k i n d of 
s p i n e l e s s , cowardly, k i l l i n g t h i e f . I w i s h someone 
c o u l d t e l l them b e s i d e s me about a l l the 
s t r a i g h t - u p , no sucker-punch s c u f f l e s and f i g h t s 
I've been i n and how I t r u l y f a r e d i n them. They 
don't know me, and they t h i n k they do. 

" ' I c a n't get i n t o a f i g h t and not h u r t my bond 
or our case. But I can't t a k e a l o t more e i t h e r . 
I need f o r you t o remind me i n your l e t t e r s what a 
bad a-- , s t r a i g h t - u p p e r s o n I was and how I would 
always t a k e no s h - - and t a k e a beef or problem 
s t r a i g h t t o a person's f a c e , not b e h i n d t h e i r back 
and not use a weapon and not be i n t i m i d a t e d i f they 
p i c k e d up a weapon or crowbar -- l i k e when [ s i c ] h i t 
me w i t h my back t u r n e d w i t h t h a t crowbar and k i c k e d 
h i s ass a f t e r he b u s t e d my head and I grabbed 
n o t h i n g . 

"'How I had you c l e a r my v i s i o n a f t e r I got my 
eye b u s t e d , went back, and they were gone. I've 
always been s t r a i g h t up and s t r a i g h t f o r w a r d . And 
now, a l l the sudden, I'm the coward and a punk cause 
t h e s e p e o p l e have found me g u i l t y of some k i n d of 
cowardly deed w i t h o u t a t r i a l . I need you t o remind 
me who I am on the i n s i d e , the s t r a i g h t - f o r w a r d n e s s 
we know." 

(R. 783-85.) A f t e r S h e l l y r e a d p o r t i o n s of the second l e t t e r , 

the p r o s e c u t i o n q u e s t i o n e d her as f o l l o w s : 

"Q: He wanted you t o remind him t h a t he's bad 
a-- . 

88 



CR-06-2236 

"A: Yes, s i r . 

"Q: That's what he a s k i n g you t o do. 

"A: Yes, s i r . 

"[DEFENSE COUNSEL]: Your Honor, I would o b j e c t 
t o c o u n s e l c h a r a c t e r i z i n g . The l e t t e r stands f o r 
i t s e l f . 

"THE COURT: I ' l l s u s t a i n t h a t and g r a n t a 
motion t o s t r i k e . " 

(R. 785.) 

I n i t i a l l y , we q u e s t i o n whether the l e t t e r s c o n s t i t u t e 

" o t h e r c r i m e s , wrongs, or a c t s " g e n e r a l l y e x c l u d e d under Rule 

404 (b), because the l e t t e r s here f a i l t o c o n t a i n r e f e r e n c e s t o 

s p e c i f i c i n c i d e n t s when S t a n l e y was i n v o l v e d i n a l t e r c a t i o n s 

and do not d e s c r i b e any p r i o r c o n v i c t i o n s , charges, or a r r e s t s 

i n v o l v i n g S t a n l e y . I n s t e a d , t h e l e t t e r s were a d m i t t e d t o 

demonstrate S t a n l e y ' s c o n t i n u i n g c o n t r o l over S h e l l y and h i s 

e x t e n t of i n v o l v e m e n t i n the crime. The l e t t e r s showed 

S t a n l e y ' s and S h e l l y ' s r e l a t i v e c u l p a b i l i t y and r e b u t t e d 

S t a n l e y ' s defense t h e o r y t h a t S h e l l y was the p r i m a r y a c t o r i n 

the murder. See, e.g., Johnson v. S t a t e , [Ms. CR-99-1349, 

March 11, 2005] So. 3d , ( A l a . Crim. App. 2005), 

r e v ' d on o t h e r grounds, Johnson v. S t a t e , [Ms. 1041313, 

October 6, 2006] So. 3d ( A l a . 2006) ("[T]hat 

89 



CR-06-2236 

ev i d e n c e , a l t h o u g h not d i r e c t l y l i n k e d t o the i n s t a n t o f f e n s e , 

was r e l e v a n t and m a t e r i a l because i t h e l p e d t o e x p l a i n the 

r e l a t i o n s h i p between the c o - c o n s p i r a t o r s and i l l u s t r a t e d the 

n a t u r e of Johnson's conduct as a c a t a l y s t i n the murder."). 

The S t a t e c o r r e c t l y submits t h a t t h i s e v i d e n c e was not o f f e r e d 

as R u l e 404(b) e v i d e n c e , but r a t h e r , was o f f e r e d " t o 

demonstrate t h a t S t a n l e y was s t i l l a t t e m p t i n g t o e x e r t 

i n f l u e n c e and g i v e i n s t r u c t i o n s t o S h e l l y through the m a i l , 

even a f t e r t h e i r a r r e s t . " ( S t a t e ' s b r i e f , p. 62.) We 

c o n c l u de t h a t the l e t t e r s were a d m i s s i b l e because they were 

r e l e v a n t and p r o b a t i v e t o show r e l a t i v e c u l p a b i l i t y and t o 

r e b u t S t a n l e y ' s d efense, d e s p i t e S t a n l e y ' s c l a i m t h a t they 

s h o u l d have been p r e c l u d e d under Rule 404(b), A l a . R. E v i d . 

In t h i s case, d u r i n g opening s t a t e m e n t s , b o t h a t t o r n e y s 

f o r the S t a t e and f o r S t a n l e y e x p l a i n e d t h a t the S t a n l e y s knew 

Smith, the v i c t i m , because th e y o f t e n p u r c h a s e d p i l l s from him 

and knew t h a t he c a r r i e d s u b s t a n t i a l amounts of cash. 

S t a n l e y ' s defense c o u n s e l argued, d u r i n g h i s opening 

statement, t h a t S t a n l e y was merely an " a c c e s s o r y a f t e r the 

f a c t " i n the murder of Smith. (R. 366.) Defense c o u n s e l 

argued t h a t S t a n l e y d i d not commit the murder. Ra t h e r , S h e l l y 

90 



CR-06-2236 

a c t e d a l o n e . He c l a i m e d i t was S h e l l y who e x e r t e d c o n t r o l 

over S t a n l e y and d e v i s e d the p l a n t o murder Smith i n o r d e r t o 

o b t a i n more drugs and money. 

The p r o s e c u t i o n i n t r o d u c e d and a d m i t t e d the l e t t e r s t o 

supp o r t i t s t h e o r y of the case t h a t S t a n l e y was the "puppet 

master" who i n s t i g a t e d and c a r r i e d out Smith's murder and 

e x e r t e d c o n t r o l over S h e l l y d u r i n g the murder and a f t e r t h e y 

t u r n e d themselves i n t o the p o l i c e . To sup p o r t i t s t h e o r y , the 

S t a t e p r e s e n t e d t h i s e v i d e n c e , a l o n g w i t h o t h e r e v i d e n c e 

i n d i c a t i n g t h a t , even w h i l e i n j a i l , S t a n l e y c o n t i n u e d t o 

c o n t r o l and t o i n f l u e n c e S h e l l y and t r i e d t o d i s c o u r a g e her 

from t e s t i f y i n g a g a i n s t him. In a d d i t i o n t o c o u n s e l ' s 

arguments, s e v e r a l w i t n e s s e s a l s o t e s t i f i e d t h a t b o t h S t a n l e y 

and S h e l l e y were drug a d d i c t s . The ev i d e n c e showed t h a t , 

s h o r t l y b e f o r e Smith's murder, the S t a n l e y s had exhausted 

t h e i r s u p p l y of drugs, and because they knew Smith o f t e n 

c a r r i e d p i l l s and cash, t h e y summoned him t o t h e i r apartment 

e a r l y on the morning of the murder. Thus, even i f c o n s i d e r e d 

Rule 404(b) e v i d e n c e , the l e t t e r s e v i d e n c i n g S t a n l e y ' s 

i n v o l v e m e n t i n the murder--e.g., whether he e x e r c i s e d c o n t r o l 

over S h e l l y - - a n d S t a n l e y ' s and S h e l l y ' s r e l a t i v e c u l p a b i l i t y 
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concerned c o n t e s t e d i s s u e s , and e x c e p t i o n s t o the e x c l u s i o n a r y 

r u l e would t h e r e f o r e a p p l y . See Baker v. S t a t e , [Ms. 

CR-06-1723, December 18, 2009] So. 3d , ( A l a . 

Crim. App. 2009) (evidence of p r i o r a c t of domestic v i o l e n c e 

i n v o l v i n g defendant and c a p i t a l - m u r d e r v i c t i m was a d m i s s i b l e 

because i n t e n t t o kidnap was c o n t e s t e d i s s u e ) ; McGowan v.  

S t a t e , 990 So. 2d 931, 961-62 ( A l a . Crim. App. 2003) (evidence 

of d e fendant's use of c o c a i n e was r e l e v a n t a t g u i l t phase of 

c a p i t a l - m u r d e r t r i a l where defendant c l a i m e d t h a t i f he r a t h e r 

than a c c o m p l i c e k i l l e d the v i c t i m s , then h i s use of c r a c k 

c o c a i n e p r e v e n t e d him from f o r m i n g the i n t e n t t o k i l l , and h i s 

use of c r a c k c o c a i n e p r o v i d e d a motive f o r the murders, i . e . , 

o b t a i n i n g money from the v i c t i m s so he c o u l d buy more c r a c k 

c o c a i n e ) . A d d i t i o n a l l y , we note t h a t the a l l e g e d b a d - a c t s 

e v i d e n c e f a i l s t o r i s e t o the l e v e l of the Rule 404(b) 

e v i d e n c e r e q u i r i n g r e v e r s a l i n Ex p a r t e J a c k s o n , 33 So. 3d 

1279 ( A l a . 2009) and Ex p a r t e B i l l u p s , [Ms. 1090554, December 

30, 2010] So. 3d ( A l a . 2010). 

S t a n l e y a l s o argues t h a t the p r o b a t i v e v a l u e of the 

ev i d e n c e of h i s c o l l a t e r a l bad a c t s was s u b s t a n t i a l l y 

outweighed by the danger of u n f a i r p r e j u d i c e . A l t h o u g h 
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e v i d e n c e o f f e r e d a g a i n s t a defendant a t t r i a l i s g e n e r a l l y 

p r e j u d i c i a l , the p r o b a t i v e v a l u e of ev i d e n c e i s s u b s t a n t i a l l y 

outweighed by i t s p r e j u d i c e o n l y when i t i s unduly and 

u n f a i r l y p r e j u d i c i a l . See, e.g., H u r l e y v. S t a t e , 971 So. 2d 

78, 81-82 ( A l a . Crim. App. 2006), and the cases quoted 

t h e r e i n ; and I r v i n v. S t a t e , 940 So. 2d 331, 346 ( A l a . Crim. 

App. 2005), and the cases quoted t h e r e i n . Here, we do not 

f i n d the e v i d e n c e t o be unduly and u n f a i r l y p r e j u d i c i a l , and 

we f i n d no e r r o r i n the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the 

p r o b a t i v e v a l u e of t h i s e v i d e n c e was not outweighed by i t s 

p r e j u d i c i a l impact. Only a b r i e f r e f e r e n c e t o S t a n l e y ' s b e i n g 

a "bad a--" was made, no undue emphasis was p l a c e d on t h i s 

e v i d e n c e , and the t r i a l c o u r t s t r u c k the o n l y t e s t i m o n y t h a t 

d i d p l a c e an emphasis on t h i s e v i d e n c e . 2 6 Under these 

2 6 A l t h o u g h the b e t t e r c ourse would have been f o r the t r i a l 
c o u r t t o g i v e a l i m i t i n g i n s t r u c t i o n i m m e d i a t e l y a f t e r the 
complained-of c h a r a c t e r i z a t i o n by the p r o s e c u t o r , S t a n l e y d i d 
not ask f o r such an i n s t r u c t i o n , and as t h i s C ourt has s a i d , 
the f a i l u r e t o g i v e such an i n s t r u c t i o n g e n e r a l l y i s p l a i n 
e r r o r o n l y i n those cases where the defendant t e s t i f i e d and 
the e v i d e n c e of p r i o r misconduct i s b e i n g a d m i t t e d f o r 
impeachment purposes and not as s u b s t a n t i v e e v i d e n c e of g u i l t : 

" ' I n Ex p a r t e Minor, 780 So. 2d 796 
( A l a . 2000), the Alabama Supreme Court h e l d 
t h a t i t was p l a i n e r r o r where the t r i a l 
c o u r t f a i l e d t o sua sponte i n s t r u c t the 
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c i r c u m s t a n c e s , e v i d e n c e about S t a n l e y ' s c o n t r o l over S h e l l y , 

was r e l e v a n t t o the c o n t e s t e d i s s u e of S t a n l e y ' s i n t e n t t o 

murder and t o rob the v i c t i m , was not a d m i t t e d s i m p l y t o prove 

S t a n l e y ' s bad c h a r a c t e r , and was more p r o b a t i v e on the i s s u e 

of g u i l t than i t was p r e j u d i c i a l t o h i s defense. I n f i n d i n g 

no e r r o r , much l e s s p l a i n e r r o r , we conclude t h a t the e v i d e n c e 

j u r y t h a t e v i d e n c e of the defendant's p r i o r 
c o n v i c t i o n s i n t r o d u c e d f o r impeachment 
purposes c o u l d not be c o n s i d e r e d as 
s u b s t a n t i v e e v i d e n c e of the defendant's 
g u i l t of the crime f o r which he was now on 
t r i a l . See a l s o Snyder v. S t a t e , 893 So. 
2d 482 ( A l a . 2001) . However, the h o l d i n g s 
i n Minor and Snyder have been r e p e a t e d l y 
h e l d t o a p p l y o n l y t o those cases i n which 
the defendant t e s t i f i e d and the e v i d e n c e of 
p r i o r c o n v i c t i o n s was a d m i t t e d f o r 
impeachment purposes, and then on a 
case-by-case b a s i s . See, e.g., Johnson v. 
S t a t e , [Ms. 1041313, Oct. 6, 2006] So. 
[3]d ( A l a . 2006); Ex p a r t e M a r t i n , 931 
So. 2d 759 ( A l a . 2004); Key v. S t a t e , 891 
So. 2d 353 ( A l a . Crim. App. 2002).'" 

" F l o y d v. S t a t e , [Ms. CR-05-0935, September 28, 
2007] So. 3d , ( A l a . Crim. App. 2007)." 

Gobble v. S t a t e , So. 3d a t . 

We note t h a t the t r i a l c o u r t gave an i n s t r u c t i o n d u r i n g 
i t s o r a l charge t o the j u r y d i r e c t i n g j u r o r s t h a t "what the 
law y e r s have s a i d , b o t h f o r the S t a t e and f o r the Defendant, 
i s not any ev i d e n c e i n the case what they say i s not 
e v i d e n c e . " (R. 1067-68.) 
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i n q u e s t i o n was m a t e r i a l , r e l e v a n t , and r e a s o n a b l y n e c e s s a r y 

t o the S t a t e ' s case, i t c l e a r l y f e l l w i t h i n a t l e a s t one 

e x c e p t i o n t o the e x c l u s i o n a r y r u l e , and i t s p r o b a t i v e v a l u e 

was not outweighed by i t s p r e j u d i c i a l e f f e c t . 

F urthermore, the e r r o r , i f any, i n i t s a d m i s s i o n was 

h a r m l e s s . See Rule 45, A l a . R. App. P. ("No judgment may be 

r e v e r s e d or s e t a s i d e , nor new t r i a l g r a n t e d i n any c i v i l or 

c r i m i n a l case on the ground of m i s d i r e c t i o n of the j u r y , the 

g i v i n g or r e f u s a l of s p e c i a l charges or the improper a d m i s s i o n 

or r e j e c t i o n of e v i d e n c e , nor f o r e r r o r as t o any m a t t e r of 

p l e a d i n g or p r o c e d u r e , u n l e s s i n the o p i n i o n of the c o u r t t o 

which the a p p e a l i s t aken or a p p l i c a t i o n i s made, a f t e r an 

e x a m i n a t i o n of the e n t i r e cause, i t s h o u l d appear t h a t the 

e r r o r complained of has p r o b a b l y i n j u r i o u s l y a f f e c t e d 

s u b s t a n t i a l r i g h t s of the p a r t i e s . " ) . 

"The Alabama Supreme Court has s t a t e d : 

" ' " [ B ] e f o r e the r e v i e w i n g 
c o u r t can a f f i r m a judgment based 
upon the 'harmless e r r o r ' r u l e , 
t h a t c o u r t must f i n d c o n c l u s i v e l y 
t h a t the t r i a l c o u r t ' s e r r o r d i d 
not a f f e c t the outcome of the 
t r i a l or o t h e r w i s e p r e j u d i c e a 
s u b s t a n t i a l r i g h t of the 
d e fendant." Ex p a r t e Crymes, 630 
So. 2d 125, 126 ( A l a . 1993) 
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(emphasis o m i t t e d ) . "'The b a s i s 
f o r the [ e x c l u s i o n a r y r u l e ] l i e s 
i n the b e l i e f t h a t the 
p r e j u d i c i a l e f f e c t of p r i o r 
c rimes w i l l f a r outweigh any 
p r o b a t i v e v a l u e t h a t might be 
g a i n e d from them. Most agree t h a t 
such e v i d e n c e of p r i o r crimes has 
almost an i r r e v e r s i b l e impact 
upon the minds of j u r o r s . ' " Ex  
p a r t e C o f e r , 440 So. 2d 1121, 
1123 ( A l a . 1983), q u o t i n g C. 
Gamble, M c E l r o y ' s Alabama 
E v i d e n c e , § 69.01(1)(3d ed. 
1977), a l s o quoted i n Hobbs v.  
S t a t e , 669 So. 2d 1030, 1032 
( A l a . Crim. App. 1995).' 

"Ex p a r t e Casey, 889 So. 2d 615, 621-22 ( A l a . 
2 0 0 4 ) . " 

Turner v. S t a t e , 929 So. 2d 1041, 1043 ( A l a . Crim. App. 2005). 

Here, the l e t t e r s c o n t a i n no r e f e r e n c e s t o s p e c i f i c 

i n c i d e n t s or times when S t a n l e y engaged i n a l t e r c a t i o n s and do 

not prove or i n d i c a t e a p r i o r o f f e n s e or bad a c t by S t a n l e y 

such t h a t i t might have a f f e c t e d one of S t a n l e y ' s s u b s t a n t i a l 

r i g h t s . Johnson v. S t a t e , [Ms. 1041313, Oct. 6, 2006] So. 

3d , ( A l a . 2006); Brown v. S t a t e , [Ms. CR-07-1332, 

June 25, 2010] So. 3d , ( A l a . Crim. App. 2010) 

("[T]he e v i d e n c e as t o Brown's g u i l t was overwhelming. A f t e r 

r e v i e w i n g the e n t i r e r e c o r d as a whole, ' i s i t c l e a r beyond a 

r e a s o n a b l e doubt t h a t the j u r y would have r e t u r n e d a v e r d i c t 
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of g u i l t y ' even w i t h o u t the a d m i s s i o n of Washington's 

statement t o Mobbs. U n i t e d S t a t e s v. H a s t i n g , 461 U.S. 499, 

510, 103 S. Ct. 1974, 76 L. Ed. 2d 96 (1983). See a l s o  

Chapman v. C a l i f o r n i a , 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 

2d 705 (1967). Under th e s e c i r c u m s t a n c e s , any e r r o r i n the 

a d m i s s i o n of the l e t t e r s was h a r m l e s s . See Rule 45, A l a . R. 

App. P."). 

" ' " ' A f t e r f i n d i n g e r r o r , an 
a p p e l l a t e c o u r t may s t i l l a f f i r m 
a c o n v i c t i o n on the ground t h a t 
the e r r o r was h a r m l e s s , i f i n d e e d 
i t was.' G u t h r i e v. S t a t e , 616 
So. 2d 914, 931 ( A l a . Crim. App. 
1993), c i t i n g Chapman v.  
C a l i f o r n i a , 386 U.S. 18, 87 S. 
Ct. 824, 17 L. Ed. 2d 705 (1967). 
'The harmless e r r o r r u l e a p p l i e s 
i n c a p i t a l c a s e s . ' K n o t t s v.  
S t a t e , 686 So. 2d 431, 469 ( A l a . 
Crim. App. 1995), o p i n i o n a f t e r 
remand, 686 So. 2d 484 ( A l a . 
Crim. App. 1995), a f f ' d , 686 So. 
2d 486 ( A l a . 1 9 9 6 ) , c e r t . d e n i e d , 
520 U.S. 1199, 117 S. C t . 1559, 
137 L. Ed. 2d 706 (1997), c i t i n g 
Ex p a r t e Whisenhant, 482 So. 2d 
1241 ( A l a . 1983). 'In o r d e r f o r a 
c o n s t i t u t i o n a l e r r o r t o be deemed 
harmless under Chapman, the s t a t e 
must prove beyond a r e a s o n a b l e 
doubt t h a t the e r r o r d i d not 
c o n t r i b u t e t o the v e r d i c t . I n 
o r d e r f o r the e r r o r t o be deemed 
harmless under Rule 45, the s t a t e 
must e s t a b l i s h t h a t the e r r o r d i d 
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not i n j u r i o u s l y a f f e c t t he 
a p p e l l a n t ' s s u b s t a n t i a l r i g h t s . ' 
C o r a l v. S t a t e , 628 So. 2d 954, 
973 ( A l a . Crim. App. 1992), 
o p i n i o n a f t e r remand, 628 So. 2d 
988 ( A l a . Crim. App. 1992), 
a f f ' d , 628 So. 2d 1004 ( A l a . 
1993), c e r t . d e n i e d , 511 U.S. 
1012, 114 S. Ct. 1387, 128 L. Ed. 
2d 61 (1994). 'The purpose of the 
harmless e r r o r r u l e i s t o a v o i d 
s e t t i n g a s i d e a c o n v i c t i o n or 
sentence f o r s m a l l e r r o r s or 
d e f e c t s t h a t have l i t t l e , i f any, 
l i k e l i h o o d of changing the r e s u l t 
of the t r i a l or s e n t e n c i n g . ' 
Davis v. S t a t e , 718 So. 2d 1148, 
1164 ( A l a . Crim. App. 1997), 
a f f ' d , 718 So. 2d 1166 ( A l a . 
1998), c e r t . d e n i e d , 525 U.S. 
1179, 119 S. Ct. 1117, 143 L. Ed. 
2d 112 (1999)." 

"'McNabb v. S t a t e , 887 So. 2d 929, 976-77 
( A l a . Crim. App. 2001).' 

" S a l e v. S t a t e , 8 So. 3d 330, 347 ( A l a . Crim. App. 
2008). See a l s o Ex p a r t e Brown, 11 So. 3d 933 ( A l a . 
2008) ( h o l d i n g t h a t the a l l e g e d improper a d m i s s i o n 
of e v i d e n c e i n a c a p i t a l t r i a l was h a r m l e s s ) ; 
Cothren v. S t a t e , 705 So. 2d 849 ( A l a . Crim. App. 
1997) ( h o l d i n g t h a t the improper a d m i s s i o n of the 
defendant's c o e r c e d c o n f e s s i o n was harmless i n l i g h t 
of the overwhelming e v i d e n c e e s t a b l i s h i n g t h a t the 
defendant committed the c a p i t a l o f f e n s e ) . " 

Ex p a r t e B r o w n f i e l d , 44 So. 3d 43, 48 ( A l a . 2009). 

In the p r e s e n t case, the l e t t e r s were r e l e v a n t and were 

p r o p e r l y a d m i t t e d . Moreover, the p r o b a t i v e v a l u e of the 
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l e t t e r s was not outweighed by t h e i r p r e j u d i c i a l e f f e c t . The 

l e t t e r s were p r o p e r l y a d m i t t e d and any e r r o r was, a t most, 

h a r m l e s s . 2 7 

2. 

S t a n l e y m a i n t a i n s t h a t the l e t t e r s were i m p r o p e r l y 

a d m i t t e d because, he says, the p r o s e c u t i o n f a i l e d t o prove 

c h a i n of c u s t o d y as t o the l e t t e r s . S t a n l e y d i d not o b j e c t t o 

the a d m i s s i o n of the l e t t e r s on c h a i n - o f - c u s t o d y grounds. We 

t h e r e f o r e r e v i e w t h i s c l a i m f o r p l a i n e r r o r . See Rule 45A, 

A l a . R. App. P. 

T h i s Court has p r e v i o u s l y c o n s i d e r e d t h i s i s s u e and 

d e c i d e d i t a d v e r s e l y t o S t a n l e y . In V a n p e l t , So. 3d a t 

, t h i s C ourt a d d r e s s e d a c l a i m by V a n p e l t t h a t the t r i a l 

c o u r t e r r e d i n a l l o w i n g i n t o e v i d e n c e l e t t e r s V a n p e l t had 

w r i t t e n because, he argued, "no w i t n e s s t e s t i f i e d c o n c e r n i n g 

the c h a i n of c u s t o d y of any of the l e t t e r s . " V a n p e l t , So. 

27We note t h a t a l t h o u g h S t a n l e y c i t e s Ex p a r t e Minor, 780 
So. 2d 796 ( A l a . 2000), and o t h e r cases i n s u p p o r t of h i s 
c l a i m , the Alabama Supreme Court i n Johnson v. S t a t e , So. 
3d a t , d i s t i n g u i s h e d these cases from the p r e s e n t 
s i t u a t i o n , because i n those cases, the p r i o r - c o n v i c t i o n 
e v i d e n c e was b e i n g i n t r o d u c e d t o impeach the defendant's 
c r e d i b i l i t y . 
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3d a t . T h i s Court h e l d t h a t the l e t t e r s were p r o p e r l y 

a d m i t t e d and reasoned: 

"The Alabama Supreme Court i n Ex p a r t e H o l t o n , 
590 So. 2d 918 ( A l a . 1991), a d d r e s s e d the 
re q u i r e m e n t s f o r a c h a i n of cust o d y : 

" ' P r o o f of [an] unbroken c h a i n of cus t o d y 
i s r e q u i r e d i n o r d e r t o e s t a b l i s h 
s u f f i c i e n t i d e n t i f i c a t i o n of the i t e m and 
c o n t i n u i t y of p o s s e s s i o n , so as t o a s s u r e 
the a u t h e n t i c i t y of the i t e m . I d . In 
o r d e r t o e s t a b l i s h a p r o p e r c h a i n , the 
S t a t e must show t o a " r e a s o n a b l e 
p r o b a b i l i t y t h a t the o b j e c t i s i n the same 
c o n d i t i o n as, and not s u b s t a n t i a l l y 
d i f f e r e n t from, i t s c o n d i t i o n a t the 
commencement of the c h a i n . " McCray v.  
S t a t e , 548 So. 2d 573, 576 ( A l a . Crim. App. 
1988). ' 

"590 So. 2d a t 919-20. In Hale v. S t a t e , 848 So. 2d 
224 ( A l a . 2002), the Supreme Court reexamined i t s 
h o l d i n g i n H o l t o n a f t e r the 1995 c o d i f i c a t i o n of § 
12-21-13, A l a . Code 1975. The Supreme Court s t a t e d : 

" ' S e c t i o n 12-21-13, A l a . Code 1975, 
p r o v i d e s : 

" ' " P h y s i c a l e v i d e n c e 
connected w i t h or c o l l e c t e d i n 
the i n v e s t i g a t i o n of a crime 
s h a l l not be e x c l u d e d from 
c o n s i d e r a t i o n by a j u r y or c o u r t 
due t o a f a i l u r e t o prove the 
c h a i n of cus t o d y of the e v i d e n c e . 
Whenever a w i t n e s s i n a c r i m i n a l 
t r i a l i d e n t i f i e s a p h y s i c a l p i e c e 
of e v i d e n c e connected w i t h or  
c o l l e c t e d i n the i n v e s t i g a t i o n of  
a c r i m e , the ev i d e n c e s h a l l be 
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s u b m i t t e d t o the j u r y or c o u r t 
f o r whatever weight the j u r y or 
c o u r t may deem p r o p e r . The t r i a l 
c o u r t i n i t s charge t o the j u r y 
s h a l l e x p l a i n any break i n the 
c h a i n of custody c o n c e r n i n g the 
p h y s i c a l e v i d e n c e . " ' 

"'(Emphasis added.) T h i s s t a t u t e , by i t s 
terms, a p p l i e s o n l y t o " [ p ] h y s i c a l e v i d e n c e 
connected w i t h or c o l l e c t e d i n the 
i n v e s t i g a t i o n o f " the charged c r i m e . To 
in v o k e t he s t a t u t e the proponent of the 
evi d e n c e must f i r s t e s t a b l i s h t h a t the 
p r o f f e r e d p h y s i c a l e v i d e n c e i s i n f a c t t he 
v e r y e v i d e n c e "connected w i t h or c o l l e c t e d 
i n t h e i n v e s t i g a t i o n . " Moreover, 

" ' " [ i ] n Land v. S t a t e , 678 
So. 2d 201 ( A l a . Cr. App. 1995), 
a f f ' d , 678 So. 2d 224 ( A l a . 
1996), a case which appears t o 
r e l y on § 12-21-13, t h i s c o u r t 
r u l e d t h a t where a w i t n e s s can 
s p e c i f i c a l l y i d e n t i f y t h e 
e v i d e n c e , and i t s c o n d i t i o n i s  
not an i s s u e i n the case, then  
the S t a t e i s not r e q u i r e d t o  
e s t a b l i s h a complete c h a i n of  
custo d y i n o r d e r f o r the ev i d e n c e 
t o be a d m i t t e d i n t o e v i d e n c e . We 
s t a t e d : 'The e y e g l a s s e s were 
a d m i s s i b l e w i t h o u t e s t a b l i s h i n g a 
c h a i n of c u s t o d y because [the 
t e s t i f y i n g o f f i c e r ] was a b l e t o 
s p e c i f i c a l l y i d e n t i f y them, and 
t h e i r c o n d i t i o n was not an i s s u e 
i n the case.' Land, 678 So. 2d 
a t 210 

"848 So. 2d a t 228 (emphasis i n o r i g i n a l and some 
c i t a t i o n s o m i t t e d ) . 
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"Here, each of the e x h i b i t s was p h y s i c a l 
e v i d e n c e t h a t was c o l l e c t e d i n c o n n e c t i o n w i t h the 
i n v e s t i g a t i o n of Sandra's murder. F u r t h e r , each 
e x h i b i t was p r o p e r l y i d e n t i f i e d by a w i t n e s s and the 
c o n d i t i o n of the e x h i b i t s was not i n i s s u e . 
A c c o r d i n g l y , p u r s u a n t § 12-21-13, A l a . Code 1975, 
the e x h i b i t s were p r o p e r l y a d m i t t e d . " 

V a n p e l t , So. 3d a t . See a l s o P h i l l i p s v. S t a t e , [Ms. 

CR-06-1577, May 28, 2010] So. 3d , ( A l a . Crim. 

App. 2010). 

S t a n l e y does not a s s e r t t h a t the l e t t e r e x h i b i t s were 

a c t u a l l y tampered w i t h , a l t e r e d , or contaminated. I n s t e a d , he 

seems t o suggest t h a t because no w i t n e s s t e s t i f i e d r e g a r d i n g 

the c h a i n of c u s t o d y f o r the l e t t e r s , the l e t t e r s were 

i n a d m i s s i b l e . Each l e t t e r , however, was i d e n t i f i e d by S h e l l y 

as h a v i n g been w r i t t e n t o her by S t a n l e y w h i l e t h e y were b o t h 

i n c a r c e r a t e d . The c o n d i t i o n of the l e t t e r s was not a t i s s u e 

because t h e r e i s no i n d i c a t i o n from the r e c o r d t h a t the 

c o n t e s t e d e x h i b i t s were i m p r o p e r l y tampered w i t h or a l t e r e d . 

A c c o r d i n g l y , we f i n d no e r r o r i n the t r i a l c o u r t ' s a l l o w i n g 

the l e t t e r s i n t o e v i d e n c e , and S t a n l e y i s due no r e l i e f on 

t h i s c l a i m . 
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3. 

S t a n l e y argues t h a t the S t a t e f a i l e d t o e s t a b l i s h t h a t he 

a u t h o r e d the l e t t e r s . S t a n l e y d i d not o b j e c t t o the l e t t e r s 

on t h i s ground. Thus, we r e v i e w t h i s c l a i m f o r p l a i n e r r o r . 

See Rule 45A, A l a . R. App. P. 

Rule 9 0 1 ( b ) ( 2 ) , A l a . R. E v i d . , governs l a y - w i t n e s s 

o p i n i o n t e s t i m o n y as i t r e l a t e s t o the i d e n t i f i c a t i o n of 

h a n d w r i t i n g and contemplates t h a t a l a y w i t n e s s can o f f e r an 

o p i n i o n on the genuineness of h a n d w r i t i n g . T h i s r u l e r e q u i r e s 

t h a t " [ n ] o n - e x p e r t o p i n i o n [testimony] as t o the genuineness 

of h a n d w r i t i n g [must be] based upon f a m i l i a r i t y not a c q u i r e d 

f o r purposes of the l i t i g a t i o n . " Rule 9 0 1 ( b ) ( 2 ) . R u l e 701 

r e q u i r e s t h a t a l a y p e r s o n ' s t e s t i m o n y about an o p i n i o n or 

i n f e r e n c e be l i m i t e d t o statements t h a t are "(a) r a t i o n a l l y 

based on t h e p e r c e p t i o n of the w i t n e s s and (b) h e l p f u l t o a 

c l e a r u n d e r s t a n d i n g of the w i t n e s s ' s t e s t i m o n y or the 

d e t e r m i n a t i o n of a f a c t i n i s s u e . " Rule 701, A l a . R. E v i d . 

In s a t i s f a c t i o n of Rule 701 and R u l e 901, S h e l l y 

t e s t i f i e d a t t r i a l t h a t she had been m a r r i e d t o S t a n l e y f o r a 

number of years so she was f a m i l i a r w i t h h i s h a n d w r i t i n g ; she 

i d e n t i f i e d b o t h l e t t e r s S t a n l e y had s e n t t o h e r ; and she 
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s t a t e d t h a t the l e t t e r s were w r i t t e n t o her by S t a n l e y . See,  

e.g., U n i t e d S t a t e s v. Apperson, 441 F.3d 1162, 1200-01 (10th 

C i r . 2006) ( f i n d i n g s u f f i c i e n t b a s i s f o r w i t n e s s t o t e s t i f y as 

t o the a u t h e n t i c a t i o n of h a n d w r i t i n g on a l e t t e r by t e s t i f y i n g 

t h a t "based upon h i s l o n g - s t a n d i n g a s s o c i a t i o n w i t h [the 

a p p e l l a n t ] , he was f a m i l i a r w i t h h i s h a n d w r i t i n g " ) ; U n i t e d  

S t a t e s v. T i p t o n , 964 F.2d 650, 654-55 (7th C i r . 1992) 

( s t a t i n g t h a t w i t n e s s c o u l d a u t h e n t i c a t e documents p u r p o r t e d l y 

w r i t t e n by the a p p e l l a n t because the w i t n e s s "was f a m i l i a r 

w i t h [the a p p e l l a n t ] ' s h a n d w r i t i n g and s i g n a t u r e as a r e s u l t 

of o b s e r v i n g ... documents [the a p p e l l a n t ] p r e p a r e d " ) ; U n i t e d  

S t a t e s v. B a r k e r , 735 F.2d 1280, 1283 (11th C i r . 1984) 

( p r o v i d i n g t h a t w i t n e s s e s who were coworkers of the a p p e l l a n t 

c o u l d a u t h e n t i c a t e w r i t i n g on checks as a p p e l l a n t ' s because 

t h e y " t e s t i f i e d t h e y were f a m i l i a r w i t h the [ a p p e l l a n t ] ' s 

h a n d w r i t i n g and s t a t e d i n t h e i r o p i n i o n s i t matched or was 

s i m i l a r t o the h a n d w r i t i n g on the c h e c k s " ) ; U n i t e d S t a t e s v.  

C a r r i g e r , 592 F.2d 312, 315 (6th C i r . 1979) ( h o l d i n g t h a t the 

"requirement of the i l l u s t r a t i o n i n Rule 9 0 1 ( b ) ( 2 ) [ , F e d . R. 

E v i d . , ] ... was c l e a r l y s a t i s f i e d by the t e s t i m o n y of the 

w i t n e s s who was f a m i l i a r w i t h the h a n d w r i t i n g and s i g n a t u r e s " 
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of the w r i t e r ) . 2 8 The A d v i s o r y Committee's Notes t o Rule 

9 0 1 ( b ) ( 2 ) , A l a . R. E v i d . , e x p l a i n t h a t " l a y o p i n i o n s may be 

based upon f a m i l i a r i t y g a i n e d by s e e i n g the p e r s o n w r i t e , by 

exchanging correspondence, or o t h e r means. See, e.g., Alabama  

Farm Bureau Mut. C a s u a l t y I n s . Co. v. Wood, 227 A l a . 624, 173 

So. 2d 787 (1965) (witness t e s t i f i e s t h a t he has seen the 

p u r p o r t e d a u t h o r w r i t e and would r e c o g n i z e t h a t person's 

h a n d w r i t i n g ) ; G i l l i l a n d v. Dobbs, 234 A l a . 364, 174 So. 784 

(1937) ( a u t h e n t i c a t i n g w i t n e s s had corresponded w i t h the 

p u r p o r t e d a u t h o r ) . See g e n e r a l l y C. Gamble, M c E l r o y ' s Alabama  

Evi d e n c e § 111.01(1) (4th ed. 1991)." T h i s Court thus f i n d s 

no e r r o r i n a d m i t t i n g t h i s t e s t i m o n y . 

V I I . 

S t a n l e y c l a i m s t h a t the t r i a l c o u r t e r r e d i n a d m i t t i n g 

the t e s t i m o n y of h i s w i f e , S h e l l y . ( S t a n l e y ' s b r i e f , I s s u e 

V I , pp. 63-68.) He contends t h a t S h e l l y ' s w a i v e r of the 

2 8 R u l e 9 0 1 ( b ) ( 2 ) , A l a . R. E v i d . , i s i d e n t i c a l t o i t s 
f e d e r a l c o u n t e r p a r t , R u l e 901(b), Fed. R. E v i d . " [ C ] a s e s 
i n t e r p r e t i n g the F e d e r a l R u l e s of E v i d e n c e w i l l c o n s t i t u t e 
a u t h o r i t y f o r c o n s t r u c t i o n of the Alabama Ru l e s of E v i d e n c e . " 
A d v i s o r y Committee's Notes, Rule 102, A l a . R. E v i d . See a l s o 
Ex p a r t e B i l l u p s , [Ms. 1090554, December 30, 2010] So. 3d 

, n.4 ( A l a . 2010). 
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s p o u s a l p r i v i l e g e was i n v o l u n t a r y because she was t h r e a t e n e d 

w i t h the death p e n a l t y . He a l s o contends t h a t her a c c o m p l i c e 

t e s t i m o n y was not s u f f i c i e n t l y c o r r o b o r a t e d because, he says, 

no ev i d e n c e o t h e r than her t e s t i m o n y connected him t o Smith's 

murder. 

A. 

S t a n l e y a s s e r t s t h a t S h e l l y ' s p l e a agreement w i t h the 

D i s t r i c t A t t o r n e y ' s O f f i c e r e n d e r s her d e c i s i o n t o t e s t i f y 

i n v o l u n t a r y . He moved t o s t r i k e her t e s t i m o n y a t t r i a l as 

v i o l a t i v e of the s p o u s a l p r i v i l e g e and a l l e g e d e r r o r on t h i s 

b a s i s i n h i s motion f o r a new t r i a l . 

We f i n d no e r r o r i n the a d m i s s i o n of S h e l l y ' s t e s t i m o n y 

because the t e s t i m o n i a l exemption of a spouse i n a c r i m i n a l 

t r i a l i s p e r s o n a l t o the spouse w i t n e s s and may be waived by 

the spouse f o r whatever r e a s o n . See, e.g., P a u l s o n v. S t a t e , 

455 So. 2d 85, 87 ( A l a . Crim. App. 1984). 

The m a r i t a l - p r i v i l e g e s t a t u t e as i t p e r t a i n s t o c r i m i n a l 

cases i s c o d i f i e d a t § 12-21-227, A l a . Code 1975, and 

p r o v i d e s : "The husband and w i f e may t e s t i f y e i t h e r f o r or 

a g a i n s t each o t h e r i n c r i m i n a l c a ses, but s h a l l not be 

com p e l l e d so t o do." Furthermore, 
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"[ u ] n d e r our s t a t u t e , i t i s the w i t n e s s - s p o u s e ' s 
p r i v i l e g e , and the defendant-spouse can i n no way 
compel or p r e v e n t her from e x e r c i s i n g such 
p r i v i l e g e . 

"The defendant-spouse cannot as a matter of law 
r e q u i r e her t o t e s t i f y i n h i s b e h a l f nor can the 
S t a t e r e q u i r e her t o t e s t i f y a g a i n s t him. 

" T h i s s t a t u t e d e a l i n g w i t h m a r i t a l p r i v i l e g e i s 
drawn i n such a way t o p r e v e n t the c o e r c i o n by 
o t h e r s which c o u l d d i r e c t l y or i n d i r e c t l y push the 
husband or w i f e i n t o the w i t n e s s box." 

H o l y f i e l d v. S t a t e , 365 So. 2d 108, 122 ( A l a . Crim. App. 

1978). See a l s o M o r r i s o n v. S t a t e , 382 So. 2d 1187, 1189 

( A l a . Crim. App. 1980) ( h o l d i n g , i n a case where the a p p e l l a n t 

c l a i m e d t h a t h i s w i f e had been c o e r c e d or i n t i m i d a t e d i n t o 

t e s t i f y i n g i n c o u r t , t h a t the w i t n e s s - s p o u s e was p r o p e r l y 

a d v i s e d of her p r i v i l e g e and t e s t i f i e d v o l u n t a r i l y even though 

she f i r s t s t a t e d t h a t she would t e s t i f y a g a i n s t her husband, 

then s a i d t h a t she was unsure and would r a t h e r not and, a f t e r 

some d i s c u s s i o n , f i n a l l y d e c i d e d i n f a v o r of t e s t i f y i n g ) . I n 

A r n o l d v. S t a t e , 353 So. 2d 524 ( A l a . 1977), the Alabama 

Supreme Court i n t e r p r e t e d t h i s s t a t u t e and s t a t e d t h a t "the 

Alabama L e g i s l a t u r e a b o l i s h e d the r u l e of incompetency and 

adopted the p r e s e n t s t a t u t o r y language which a l l o w s the spouse 

t o t e s t i f y v o l u n t a r i l y . " 353 So. 2d a t 526. 
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N o t h i n g i n the r e c o r d suggests the manner i n which S h e l l y 

would t e s t i f y , but o n l y t h a t she would waive her p r i v i l e g e and 

t e s t i f y as a w i t n e s s i n the case. The e v i d e n c e showed t h a t 

S h e l l y s u r r e n d e r e d t o law-enforcement o f f i c e r s w i t h her 

husband, t h a t she was a r r e s t e d , and t h a t she was charged w i t h 

c a p i t a l murder i n c o n n e c t i o n w i t h Smith's death. While i n 

j a i l a w a i t i n g t r i a l , S h e l l y waived her s p o u s a l p r i v i l e g e , 

p l e a d e d g u i l t y t o murder, and was sentenced t o l i f e 

imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e . 2 9 Her p l e a 

agreement, d a t e d May 23, 2006, e n t e r e d i n t o w i t h the D i s t r i c t 

A t t o r n e y ' s O f f i c e , p r o v i d e d , i n p e r t i n e n t p a r t : 

"11. S h e l l y S t a n l e y acknowledges t h a t she has 
been a d v i s e d of her s p o u s a l t e s t i m o n i a l p r i v i l e g e as 
s e t out i n T i t l e 12-21-227 of the Code of Alabama, 
1975. 

"12. S h e l l y S t a n l e y understands t h a t she may 
t e s t i f y a g a i n s t her husband, Anthony S t a n l e y , but 
may not be c o m p e l l e d t o do so. 

"13. S h e l l y S t a n l e y k n o w i n g l y and v o l u n t a r i l y 
waives her s p o u s a l t e s t i m o n i a l p r i v i l e g e , and agrees 
t o t e s t i f y a g a i n s t her husband, Anthony S t a n l e y , a t 
any time r e q u e s t e d by the S t a t e of Alabama." 

(C. 422, 434.) S h e l l y s i g n e d t h i s p l e a agreement i n the 

p r esence of her c o u n s e l and s t a t e d a t t h a t time t h a t no 

2 9Defendant's e x h i b i t s no. 7 and no. 8. (C. 420-40.) 
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t h r e a t s , f o r c e , or o t h e r promises had been used t o indu c e her 

t o p l e a d g u i l t y . The agreement i n d i c a t e d t h a t the D i s t r i c t 

A t t o r n e y ' s O f f i c e c o u l d b r i n g and r e i n s t a t e "any and a l l 

charges t h a t c o u l d have been brought by the S t a t e of Alabama" 

i f S h e l l y f a i l e d t o a b i d e by the terms of the p l e a agreement. 

(C. 423, 435.) See P a u l s o n , 455 So. 2d a t 87-88 ( u p h o l d i n g 

the v o l u n t a r i n e s s of a spouse's t e s t i m o n y where she hoped t o 

get a more l e n i e n t s e n t e n c e ) . 

A t t r i a l , S h e l l y t e s t i f i e d t h a t she had p l e a d e d g u i l t y t o 

murder and was sentenced t o l i f e imprisonment. Her a t t o r n e y s 

were w i t h her when she e n t e r e d her p l e a , and she agreed t o 

t e s t i f y t r u t h f u l l y f o r the S t a t e i n exchange f o r the 

agreement. (R. 745-46, 832-33.) She s t a t e d , when q u e s t i o n e d 

by defense c o u n s e l , t h a t she b e l i e v e d t h a t , i f she d i d not 

t e s t i f y i n S t a n l e y ' s case, she c o u l d s t i l l be charged w i t h 

c a p i t a l murder. She, however, a l s o s t a t e d t h a t t h i s was not 

the o n l y reason she was t e s t i f y i n g . (R. 828-29.) 

A f t e r S h e l l y ' s t e s t i m o n y a t t r i a l and a f t e r defense 

c o u n s e l moved t o s t r i k e her t e s t i m o n y on the ground t h a t the 

p l e a agreement was g i v e n under d u r e s s , the t r i a l c o u r t took a 

r e c e s s and heard t e s t i m o n y from one of S h e l l y ' s a t t o r n e y s , 
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o u t s i d e the presence of the j u r y , r e g a r d i n g the v o l u n t a r i n e s s 

of her p l e a . (R. 840-44.) A f t e r h e a r i n g S h e l l y ' s t e s t i m o n y 

a t t r i a l and her a t t o r n e y ' s t e s t i m o n y , and a f t e r c o n s i d e r i n g 

the arguments of c o u n s e l , the t r i a l judge d e n i e d S t a n l e y ' s 

motion t o s t r i k e S h e l l y ' s t e s t i m o n y . (R. 844.) We have 

c a r e f u l l y examined the r e c o r d and are of the o p i n i o n t h a t the 

t r i a l c o u r t p r o p e r l y d e t e r m i n e d t h a t S h e l l y v o l u n t a r i l y w i shed 

t o t e s t i f y and t h a t such a v o l u n t a r y a c t on her p a r t , a f t e r 

f u l l e x p l a n a t i o n of her r i g h t not t o t e s t i f y a g a i n s t her 

husband, was i n accordance w i t h § 12-21-227, A l a . Code 1975. 

Moreover, n o t h i n g i n the r e c o r d i n d i c a t e s t h a t S h e l l y d i d not 

f r e e l y and v o l u n t a r i l y t e s t i f y a t t r i a l about b o t h her and her 

husband's i n v o l v e m e n t i n Smith's murder. See P a u l s o n , s u p r a , 

and M o r r i s o n , s u p r a . Thus, we f i n d no e r r o r i n the t r i a l 

c o u r t ' s d e n i a l of S t a n l e y ' s motion t o s t r i k e h i s w i f e ' s 

t e s t i m o n y . 3 0 

30We note t h a t S t a n l e y ' s c o u n s e l p o i n t s t o q u o t a t i o n s from 
a l e t t e r t h a t S h e l l y wrote her husband w h i l e they were bo t h i n 
p r i s o n . S p e c i f i c a l l y , he r e f e r e n c e s where she emphasized her 
f e a r of the death p e n a l t y : "I'm s c a r e d . I don't want t o d i e . 
I ' l l be the second woman ever put t o death h e r e . " (C. 418.) 
"I'm j u s t s c a r e d . I had a bad breakdown today. I threw up 3 
t i m e s , c o u l d n ' t e a t , and now can't s l e e p . " (C. 419.) These 
quotes f a i l t o demonstrate t h a t S h e l l y ' s p l e a was not f r e e l y 
and v o l u n t a r i l y g i v e n . See, e.g., P a u l s o n and M o r r i s o n . 
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B. 

S t a n l e y contends t h a t t h e r e was no ev i d e n c e c o n n e c t i n g 

him t o the crime o t h e r t h a n S h e l l y ' s t e s t i m o n y . S t a n l e y 

c l a i m s t h a t her t e s t i m o n y was not s u f f i c i e n t l y c o r r o b o r a t e d 

under § 12-21-222, A l a . Code 1975. S t a n l e y a l s o argues t h a t 

the t r i a l c o u r t i m p r o p e r l y f a i l e d t o charge the j u r y as t o the 

n e c e s s i t y f o r c o r r o b o r a t i o n of a c c o m p l i c e t e s t i m o n y . He 

argues t h a t the f a i l u r e t o do so c o n s t i t u t e s r e v e r s i b l e e r r o r . 

S t a n l e y announced t h a t he had no e x c e p t i o n s t o the t r i a l 

c o u r t ' s charge t o the j u r y a t the g u i l t phase. (R. 1086, 

1088.) Thus, we r e v i e w t h i s c l a i m f o r p l a i n e r r o r . Rule 45A, 

A l a . R. App. P. 

Under § 12-21-222, A l a . Code 1975, a f e l o n y c o n v i c t i o n 

"cannot be had on the t e s t i m o n y of an a c c o m p l i c e u n l e s s 

c o r r o b o r a t e d by o t h e r e v i d e n c e t e n d i n g t o connect the 

defendant w i t h the commission of the o f f e n s e , and such 

c o r r o b o r a t i v e e v i d e n c e , i f i t merely shows the commission of 

the o f f e n s e or the c i r c u m s t a n c e s t h e r e o f , i s not s u f f i c i e n t . " 

I n a d d r e s s i n g whether the e v i d e n c e was s u f f i c i e n t t o 

c o r r o b o r a t e a c c o m p l i c e t e s t i m o n y i n Ex p a r t e 
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McCullough, 21 So. 3d 758 ( A l a . 2009), the Alabama Supreme 

Court s t a t e d : 

" I n Ex p a r t e H a r d l e y , 766 So. 2d 154 ( A l a . 
1999), t h i s C ourt a d d r e s s e d the t e s t f o r d e t e r m i n i n g 
the s u f f i c i e n c y of ev i d e n c e c o r r o b o r a t i n g an 
a c c o m p l i c e ' s t e s t i m o n y : 

" ' D i s c u s s i n g § 12-21-222, a t § 300.01(5), 
C. Gamble, M c E l r o y ' s Alabama Evidence (5th 
-^d. 1996), P r o f e s s o r Gamble not e s : 

"'"Nonaccomplice e v i d e n c e of 
the defendant's g u i l t , t o be 
s u f f i c i e n t c o r r o b o r a t i o n of the 
a c c o m p l i c e ' s t e s t i m o n y t o ta k e 
the case t o the j u r y , must t e n d 
t o connect the defendant w i t h the 
crime or p o i n t t o the defendant, 
as d i s t i n g u i s h e d from another 
p e r s o n , as the p e r p e t r a t o r of the 
cri m e . Nonaccomplice e v i d e n c e 
which merely c o n f i r m s the way and 
manner i n which the crime was 
committed, but which i s c o l o r l e s s 
and n e u t r a l i n s o f a r as the 
defendant's c o n n e c t i o n w i t h the 
crime i s concerned, i s not 
s u f f i c i e n t c o r r o b o r a t i o n t o 
war r a n t s u b m i s s i o n of the case t o 
the j u r y . " ' 

"766 So. 2d a t 157. 

"T h i s Court has e l a b o r a t e d on t h i s t e s t : 

"'Under § 12-21-222, A l a . Code 1975, 
a f e l o n y c o n v i c t i o n "cannot be had on the 
t e s t i m o n y o f an a c c o m p l i c e u n l e s s  
c o r r o b o r a t e d by o t h e r e v i d e n c e t e n d i n g t o 
connect the defendant w i t h the commission 
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of the o f f e n s e , and such c o r r o b o r a t i v e 
e v i d e n c e , i f i t merely shows the commission 
of the o f f e n s e or the c i r c u m s t a n c e s 
t h e r e o f , i f not s u f f i c i e n t . " (Emphasis 
added.) In r e v i e w i n g a c l a i m of 
i n s u f f i c i e n t c o r r o b o r a t i o n , the Alabama 
a p p e l l a t e c o u r t s have s t a t e d t h a t 

" ' " [ t ] h e t e s t f o r d e t e r m i n i n g 
whether t h e r e i s s u f f i c i e n t 
c o r r o b o r a t i o n of the t e s t i m o n y of 
an a c c o m p l i c e c o n s i s t s of 
e l i m i n a t i n g the t e s t i m o n y g i v e n 
by the a c c o m p l i c e and examining 
the r e m a i n i n g e v i d e n c e t o 
determine i f t h e r e i s s u f f i c i e n t 
e v i d e n c e t e n d i n g t o connect the 
defendant w i t h t he commission of 
the o f f e n s e . " 

"'Andrews v. S t a t e , 370 So. 2d 320, 321 
( A l a . Crim. App.), c e r t . d e n i e d , 370 So. 2d 
323 ( A l a . 1979), c i t i n g M i l l e r v S t a t e , 290 
A l a . 248, 275 So. 2d 675 (1973). The 
e v i d e n c e c o r r o b o r a t i n g the a c c o m p l i c e ' s 
t e s t i m o n y and c o n n e c t i n g the defendant t o 
the o f f e n s e can be p u r e l y c i r c u m s t a n t i a l 
e v i d e n c e . M a t h i s v. S t a t e , 414 So. 2d 151 
( A l a . Crim. App. 1982). But, ' " [ i ] t must 
be of a s u b s t a n t i v e c h a r a c t e r , must be 
i n c o n s i s t e n t w i t h the innocence of the 
accused, and must do more than r a i s e a 
s u s p i c i o n of g u i l t S o r r e l l v. S t a t e , 
249 A l a . 292, [293], 31 So. 2d 82, 83 
[ ( 1 9 4 7 ) ] . " Ex p a r t e B e l l , 475 U.S. 1038, 
106 S.Ct. 607, 88 L.Ed. 2d 585 (1985).' 

"Ex p a r t e B u l l o c k , 770 So. 2d 1062, 1067 ( A l a . 
2000). 
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"Furthermore, i n Ex p a r t e S t e w a r t , 900 So. 2d 
475 ( A l a . 2004), t h i s C o u r t , q u o t i n g Ex p a r t e Hunt, 
744 So. 2d 851, 858-59 ( A l a . 1999), noted: 

"'"The Court of C r i m i n a l Appeals has ... 
added t h e f o l l o w i n g c a v e a t s t o the r u l e 
[ r e g a r d i n g c o r r o b o r a t i o n of a c c o m p l i c e 
t e s t i m o n y ] : 

"'"'"The tendency of the 
c o r r o b o r a t i v e e v i d e n c e t o connect 
[the] accused w i t h the crime, or 
w i t h t he commission t h e r e o f , must 
be independent, and w i t h o u t the 
a i d of any t e s t i m o n y of the 
a c c o m p l i c e ; the c o r r o b o r a t i v e 
e v i d e n c e may not depend f o r i t s 
weight and p r o b a t i v e v a l u e on the 
t e s t i m o n y of the a c c o m p l i c e , and 
i t i s i n s u f f i c i e n t i f i t tends t o  
connect [the] accused w i t h the  
o f f e n s e o n l y when g i v e n d i r e c t i o n  
or i n t e r p r e t e d by, and re a d i n  
c o n j u n c t i o n w i t h the t e s t i m o n y of  
the a c c o m p l i c e . " 23 C.J.S. 
C r i m i n a l Law, S e c t i o n 812 
(b ) ( 1 9 6 1 ) . ' 

" ' " M i l l s 
92." 

v. S t a t e , 408 So. 2d [197], 191-

[E ] v i d e n c e which 
m e r e l y r a i s e s a 
c o n j e c t u r e , s u r m i s e , 
s p e c u l a t i o n , o r 
s u s p i c i o n t h a t [the]  
accused i s the g u i l t y 
p e r s o n ^ n o t 
s u f f i c i e n t l y  
c o r r o b o r a t i v e of the 
t e s t i m o n y o f an 
a c c o m p l i c e t o wa r r a n t a 
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c o n v i c t i o n . ' 23 C.J.S. 
C r i m i n a l Law, S e c t i o n 
1 2 ( 5 ) ( b ) . " S t a t o n v.  
S t a t e , 397 So. 2d 227, 
232 ( A l a . Crim. App. 
1981).' 

" ' " S t e e l e v. S t a t e , 512 So. 2d 142, 143-44 
( A l a . Crim. App. 1987)."' 

"900 So. 2d a t 477-78 (emphasis added). 

21 So. 3d a t 761-62. See W i l l i a m s v. S t a t e , [Ms. CR-09-0633, 

December 17, 2010] So. 3d ( A l a . Crim. App. 2010). 

See a l s o Green v. S t a t e , [Ms. CR-08-0352, May 28, 2010] 

So. 3d ( A l a . Crim. App. 2010). I t i s w e l l s e t t l e d t h a t 

the c o r r o b o r a t i n g e v i d e n c e need o n l y be s l i g h t and can be 

c i r c u m s t a n t i a l - - i t does not have t o be s t r o n g enough by i t s e l f 

t o w a r r a n t a c o n v i c t i o n — b u t i t must t e n d t o connect the 

accused w i t h the commission of the cr i m e . See McGowan, 990 

So. 2d a t 987 ( e x p l a i n i n g t h a t a l t h o u g h e v i d e n c e c o r r o b o r a t i n g 

an a c c o m p l i c e ' s t e s t i m o n y need o n l y be s l i g h t , i t must t e n d t o 

connect the defendant t o the crime and be i n c o n s i s t e n t w i t h 

the defendant's i n n o c e n c e ) ; S t o i n s k i v. S t a t e , 956 So. 2d 

1174, 1182 ( A l a . Crim. App. 2006) ( p r o v i d i n g t h a t 

" [ c ] o r r o b o r a t i o n need o n l y be s l i g h t t o s u f f i c e " ) ; S t e e l e v.  

S t a t e , 911 So. 2d 21, 28 ( A l a . Crim. App. 2004) ( e x p l a i n i n g 
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t h a t a c c o m p l i c e t e s t i m o n y may be c o r r o b o r a t e d by 

c i r c u m s t a n t i a l e v i d e n c e ) ; G a v i n , 891 So. 2d a t 976 ( s t a t i n g 

t h a t c o r r o b o r a t i n g e v i d e n c e by i t s e l f need not be s u f f i c i e n t 

t o s u s t a i n a c o n v i c t i o n ) ; Ferguson, 814 So. 2d a t 952 

( " C o r r o b o r a t i v e e v i d e n c e need not d i r e c t l y c o n f i r m any 

p a r t i c u l a r f a c t nor go t o e v e r y m a t e r i a l f a c t s t a t e d by the 

a c c o m p l i c e . " ) ; A r t h u r , 711 So. 2d a t 1059-60 ( p r o v i d i n g t h a t 

c i r c u m s t a n t i a l e v i d e n c e may be s u f f i c i e n t t o c o r r o b o r a t e the 

t e s t i m o n y of an a c c o m p l i c e ) ; Dykes v. S t a t e , 30 A l a . App. 129, 

133, 1 So. 2d 754, 756-57 (1941) ( e x p l a i n i n g t h a t " [ i ] t has 

been r e p e a t e d l y h e l d , and a d v i s e d l y so, t h a t the c o r r o b o r a t i o n 

of the t e s t i m o n y of an a c c o m p l i c e need not go t o e v e r y 

m a t e r i a l f a c t t o which he t e s t i f i e s . I f c o r r o b o r a t e d i n some 

of such f a c t s the j u r y may b e l i e v e t h a t he speaks the t r u t h as 

t o a l l . " ) . 

"Whether such c o r r o b o r a t i v e e v i d e n c e e x i s t s i s a q u e s t i o n 

of law t o be r e s o l v e d by the t r i a l c o u r t , i t s p r o b a t i v e f o r c e 

and s u f f i c i e n c y b e i n g q u e s t i o n s f o r the j u r y . " C a l d w e l l v.  

S t a t e , 418 So. 2d 168, 170 ( A l a . Crim. App. 1981) ( c i t a t i o n s 

o m i t t e d ) . 
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Guided by the s e p r i n c i p l e s of law and a p p l y i n g the r u l e 

t h a t r e q u i r e s us t o s u b t r a c t S h e l l y ' s t e s t i m o n y and examine 

the r e m a i n i n g e v i d e n c e , we conclude t h a t t he r e m a i n i n g 

e v i d e n c e s u f f i c i e n t l y connected S t a n l e y t o Smith's murder. 

The e v i d e n c e showed t h a t Smith's body was found i n the 

S t a n l e y s ' apartment. See Ex p a r t e S c o t t , 728 So. 2d 172, 178 

( A l a . 1998) ( r e c o g n i z i n g t h a t the defendant's p r o x i m i t y t o the 

crime scene i s a r e l e v a n t c o n s i d e r a t i o n i n d e t e r m i n i n g whether 

an a c c o m p l i c e ' s t e s t i m o n y was s u f f i c i e n t l y c o r r o b o r a t e d ) . The 

ev i d e n c e r e v e a l e d t h a t S t a n l e y and S h e l l y were seen t o g e t h e r 

a f t e r the murder and even s t a y e d i n a Be s t Western h o t e l on 

the n i g h t of the murder. They were a l s o seen d r i v i n g the 

v i c t i m ' s t r u c k i n the C o l b e r t H e i g h t s a r e a . A d d i t i o n a l l y , 

S t a n l e y had c a r p e t burn on h i s knees when he s u r r e n d e r e d t o 

a u t h o r i t i e s and the e v i d e n c e i n d i c a t e d t h a t Smith had been 

stabbed r e p e a t e d l y w i t h two s t e a k k n i v e s i n the back w h i l e he 

l a i d f a c e down on the c a r p e t . Even a f t e r s u b t r a c t i n g S h e l l y ' s 

a c c o m p l i c e t e s t i m o n y , t h e r e was ample ev i d e n c e t e n d i n g t o 

connect S t a n l e y w i t h Smith's murder. A c c o r d i n g l y , t h e r e i s no 

m e r i t t o S t a n l e y ' s c l a i m . S h e l l y ' s a c c o m p l i c e t e s t i m o n y was 

amply c o r r o b o r a t e d . 
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Reg a r d i n g whether the t r i a l c o u r t e r r e d i n f a i l i n g t o 

i n s t r u c t the j u r y on a c c o m p l i c e t e s t i m o n y , " s e c t i o n [12-21¬

222, A l a . Code 1975] merely c r e a t e s a s t a t u t o r y r u l e , and not 

a c o n s t i t u t i o n a l r i g h t . " A l e x a n d e r v. S t a t e , 281 A l a . 457, 

458, 204 So. 2d 488, 489 (1967) . See a l s o Woodberry v. S t a t e , 

497 So. 2d 587, 589 ( A l a . Crim. App. 1986). Moreover, the 

f a i l u r e t o g i v e such an i n s t r u c t i o n can be ha r m l e s s . 

"'"The c o u r t s h o u l d have i n s t r u c t e d the j u r y 
c o n c e r n i n g the need f o r c o r r o b o r a t i v e e v i d e n c e of 
McCants's t e s t i m o n y . However, the f a i l u r e t o do so 
does not mean t h a t t h i s cause must a u t o m a t i c a l l y be 
r e v e r s e d . A u t o m a t i c r e v e r s a l e x i s t s o n l y when the 
e r r o r ' n e c e s s a r i l y r e n d e r s a t r i a l f u n d a m e n t a l l y 
u n f a i r . ' Rose v. C l a r k , 478 U.S. 570, [577], 106 S. 
Ct. 3101, 3106, 92 L. Ed. 2d 460 (1986). Alabama 
has a p p l i e d the harmless e r r o r a n a l y s i s i n a case 
i n v o l v i n g the death p e n a l t y t o the f a i l u r e of the 
c o u r t t o i n s t r u c t the j u r y on the p r i n c i p l e of 
a c c o m p l i c e c o r r o b o r a t i o n . G u r l e y v. S t a t e , 639 So. 
2d 557 ( A l a . Cr. App. 1993); F r a z i e r v. S t a t e , 562 
So. 2d 543, 558 ( A l a . Cr. App.), r e v ' d on o t h e r 
grounds, 562 So. 2d 560 ( A l a . 1989)."'" 

Jackson v. S t a t e , 836 So. 2d 915, 946 ( A l a . Crim. App. 1999) 

( f i n d i n g t h a t because t h e r e was s u f f i c i e n t e v i d e n c e t o 

c o r r o b o r a t e the a c c o m p l i c e ' s t e s t i m o n y , the t r i a l c o u r t ' s 

f a i l u r e t o i n s t r u c t the j u r y on the n e c e s s i t y of c o r r o b o r a t i n g 

a c c o m p l i c e t e s t i m o n y " d i d not r i s e t o the l e v e l of p l a i n e r r o r 
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and was, a t most, harmless e r r o r . See Rule 45, A l a . R. App. 

P."). 

"'[T]he e r r o r of f a i l i n g t o i n s t r u c t 
the j u r y on the need f o r c o r r o b o r a t i v e 
e v i d e n c e i s harmless when the t e s t i m o n y of 
an a c c o m p l i c e has i n f a c t been 
c o r r o b o r a t e d . F r a z i e r v. S t a t e , 562 So. 2d 
543, 558 ( A l a . Cr. App.), r e v e r s e d on o t h e r 
grounds, 562 So. 2d 560 ( A l a . 1989). A c c o r d 
People v. Brunner, 797 P.2d 788, 790 (Colo. 
App. 1990); S t a t e v. Brown [187 Conn. 602], 
447 A. 2d 734, 740 (Conn. 1982); A l i ^ 
U n i t e d S t a t e s , 581 A.2d 368, 377-78 (D.C. 
App. 1990), c e r t . d e n i e d , 502 U.S. 893, 112 
S. Ct. 259 [116 L. Ed. 2d 213] (1991); 
S t r o n g v. S t a t e [261 Md. 371], 275 A.2d 
491, 495 (Md. 1971), v a c a t e d on o t h e r 
grounds, 408 U.S. 939 [92 S. Ct. 2872, 33 
L. Ed. 2d 760] (1972); S t a t e v. England, 
409 N.W.2d 262, 265 (Minn. App. 1987).'" 

B u r t o n v. S t a t e , 651 So. 2d 641, 654 ( A l a . Crim. App. 1993) 

( q u o t i n g G u r l e y v. S t a t e , 639 So. 2d 557, 561 ( A l a . Crim. App. 

1993)). See a l s o Ex p a r t e Bankhead, 585 So. 2d 112, 119 ( A l a . 

1991), r e v ' d on o t h e r grounds, 625 So. 2d 1146 ( A l a . 1993) 

( h o l d i n g t h a t because t h e r e was s u f f i c i e n t e v i d e n c e t o 

c o r r o b o r a t e the a c c o m p l i c e ' s t e s t i m o n y , the t r i a l c o u r t d i d 

not commit r e v e r s i b l e e r r o r i n not i n s t r u c t i n g the j u r y on the 

need f o r c o r r o b o r a t i o n of a c c o m p l i c e t e s t i m o n y ) ; Hutcherson v. 

S t a t e , 677 So. 2d 1174, 1200 ( A l a . Crim. App. 1994), r e v ' d on 

o t h e r grounds, 677 So. 2d 1205 ( A l a . 1996) ( h o l d i n g t h a t even 
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i f t he w i t n e s s was an a c c o m p l i c e and t e s t i f i e d f o r the S t a t e , 

" t h e r e was more than s u f f i c i e n t e v i d e n c e t o c o r r o b o r a t e h i s 

t e s t i m o n y ; t h e r e f o r e , no r e v e r s i b l e e r r o r would have o c c u r r e d . 

B u r t o n v. S t a t e , 651 So. 2d 641 ( A l a . Cr. App. 1993); G u r l e y  

v. S t a t e , 639 So. 2d 557 ( A l a . Cr. App. 1993); F r a z i e r v.  

S t a t e , 562 So. 2d 543 ( A l a . Cr. App.), r e v ' d on o t h e r grounds, 

562 So. 2d 560 ( A l a . 1989)"). 

In t h i s case, as mentioned above, t h e r e was ample 

ev i d e n c e t o c o r r o b o r a t e S h e l l y ' s t e s t i m o n y . T h e r e f o r e , the 

t r i a l c o u r t ' s f a i l u r e t o i n s t r u c t the j u r y as t o the n e c e s s i t y 

of c o r r o b o r a t i n g a c c o m p l i c e t e s t i m o n y d i d not a d v e r s e l y a f f e c t 

S t a n l e y ' s s u b s t a n t i a l r i g h t s . See Hyde v. S t a t e , 778 So. 2d 

199, 221 ( A l a . Crim. App. 1998) ( h o l d i n g t h a t because t h e r e 

was c o r r o b o r a t i n g e v i d e n c e , t h e r e was no p l a i n e r r o r as a 

r e s u l t of the t r i a l c o u r t ' s not c h a r g i n g the j u r y r e g a r d i n g 

a c c o m p l i c e t e s t i m o n y ) . Based on the f o r e g o i n g , no b a s i s f o r 

r e v e r s a l e x i s t s r e g a r d i n g t h i s c l a i m . 

V I I I . 

S t a n l e y argues t h a t the t r i a l c o u r t a l l o w e d the S t a t e t o 

e l i c i t improper he a r s a y t e s t i m o n y . More p a r t i c u l a r l y , S t a n l e y 

c i t e s t h r e e d i f f e r e n t i n s t a n c e s of t e s t i m o n y he a l l e g e s were 

120 



CR-06-2236 

hearsay. ( S t a n l e y ' s b r i e f , I s s u e V I I , pp. 68-70.) Because 

S t a n l e y f a i l e d t o o b j e c t t o the t e s t i m o n y he now c h a l l e n g e s , 

our r e v i e w i s l i m i t e d t o an e x a m i n a t i o n f o r p l a i n e r r o r . See 

Rule 45A, A l a . R. App. P. 

S t a n l e y c h a l l e n g e s i n s t a n c e s where Ronald B e r r y h i l l , 

J a n i c e B e r r y h i l l , and Jenna M i t c h e l l t e s t i f i e d t h a t the 

S t a n l e y s were l e a v i n g town. (R. 467, 491-92, 1011, 703.) 

Both R o n a l d and J a n i c e t e s t i f i e d t h a t Dot t o l d them on Sunday, 

June 19, 2005, t h a t her son and d a u g h t e r - i n - l a w were l e a v i n g 

town t h a t e v e n i n g because a w a r r a n t had been i s s u e d f o r 

S h e l l y ' s a r r e s t . M i t c h e l l t e s t i f i e d t h a t when her mother, 

S h e l l y , v i s i t e d her on Saturday, June 18, 2005, S h e l l y t o l d 

her t h a t she was g o i n g t o be l e a v i n g the a r e a f o r a l o n g time 

and t h a t she wanted t o see her b e f o r e she l e f t town. 

"Rule 8 0 1 ( c ) , A l a . R. E v i d . , reads: 

"'"Hearsay" i s a statement, o t h e r than 
one made by the d e c l a r a n t w h i l e t e s t i f y i n g 
a t the t r i a l or h e a r i n g , o f f e r e d i n 
e v i d e n c e t o prove the t r u t h of the matter 
a s s e r t e d . ' 

"Rule 802, A l a . R. E v i d . , p r o v i d e s t h a t 

" ' [ h ] e a r s a y i s not a d m i s s i b l e except 
as p r o v i d e d by t h e s e r u l e s , or by o t h e r 
r u l e s adopted by the Supreme Court of 
Alabama or by s t a t u t e . ' " 
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Ex p a r t e Baker, 906 So. 2d 277, 283 ( A l a . 2004). 

The r e c o r d i n d i c a t e s t h a t the t e s t i m o n y S t a n l e y a l l e g e s 

was h e a r s a y was not e l i c i t e d t o prove the t r u t h of the m a t ter 

a s s e r t e d . R a t h e r , r e g a r d i n g Ronald's and J a n i c e ' s t e s t i m o n y , 

i t was p r e s e n t e d t o p r o v i d e an e x p l a n a t i o n of why R o n a l d and 

Swanie d e c i d e d t o go t o the S t a n l e y s ' apartment on Monday t o 

r e t r i e v e the dogs t h a t had been l e f t t h e r e unattended. T h i s 

t e s t i m o n y was b e i n g o f f e r e d not " t o prove the t r u t h of 

whatever f a c t s might be s t a t e d , 'but r a t h e r t o e s t a b l i s h the 

reason f o r a c t i o n or conduct by the w i t n e s s . ' " Grayson, 824 

So. 2d a t 813 ( q u o t i n g Edwards v. S t a t e , 502 So. 2d 846, 849 

( A l a . Crim. App. 1986), q u o t i n g i n t u r n Tucker v. S t a t e , 474 

So. 2d 131, 132 ( A l a . Crim. App. 1984), r e v ' d on o t h e r  

grounds, 474 So. 2d 134 ( A l a . 1985)). 

L i k e w i s e , as f o r M i t c h e l l ' s t e s t i m o n y as t o what her 

mother t o l d her about l e a v i n g f o r a w h i l e , i t a l s o was not 

o f f e r e d t o prove the t r u t h of the m a t ter a s s e r t e d . I n s t e a d , 

the t e s t i m o n y was o f f e r e d t o d e s c r i b e S h e l l y ' s p h y s i c a l and 

e m o t i o n a l c o n d i t i o n on the day of the murder. See, e.g., 

B r o w n f i e l d v. S t a t e , 44 So. 3d 1, 20 ( A l a . Crim. App. 2007) 

( f i n d i n g t e s t i m o n y not t o be i n a d m i s s i b l e h e a r s a y but t o 
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e x p l a i n why the a u t h o r i t i e s were t e l e p h o n e d ) ; R o b i t a i l l e v.  

S t a t e , 971 So. 2d 43, 57 ( A l a . Crim. App. 2005); S t a l l w o r t h , 

868 So. 2d a t 1153. Consequently, t he complained-of t e s t i m o n y 

was not hearsay, and we f i n d no e r r o r , p l a i n or o t h e r w i s e , i n 

i t s a d m i s s i o n i n t o e v i d e n c e . 

IX. 

S t a n l e y contends the t r i a l c o u r t committed s e v e r a l e r r o r s 

i n i t s j u r y i n s t r u c t i o n s i n the g u i l t phase of the t r i a l . 

( S t a n l e y ' s b r i e f , I s s u e s I I I and IX.) S t a n l e y d i d not o b j e c t 

t o any of the a l l e g e d e r r o r s a t t r i a l . T h e r e f o r e , we r e v i e w 

h i s a s s e r t i o n s p u r s u a n t t o the p l a i n - e r r o r r u l e . R u l e 45A, 

A l a . R. App. P. 

"'When r e v i e w i n g a t r i a l c o u r t ' s j u r y 
i n s t r u c t i o n s , we must v i e w them as a w h o l e , n o t i n 
b i t s a n d p i e c e s , a n d as a r e a s o n a b l e j u r o r w o u l d 
have i n t e r p r e t e d them.' J o h n s o n v. S t a t e , 820 So. 
2d 842, 874 ( A l a . C r i m . App. 2 0 0 0 ) . 

"'A t r i a l c o u r t has b r o a d d i s c r e t i o n 
when f o r m u l a t i n g i t s j u r y i n s t r u c t i o n s . 
See W i l l i a m s v. S t a t e , 611 So. 2d 1119, 
1123 ( A l a . C r . App. 1 9 9 2 ) . When r e v i e w i n g 
a t r i a l c o u r t ' s i n s t r u c t i o n s , " ' t h e c o u r t ' s 
c h a r g e must be t a k e n as a w h o l e , and t h e 
p o r t i o n s c h a l l e n g e d a r e n o t t o be i s o l a t e d 
t h e r e f r o m o r t a k e n o u t o f c o n t e x t , b u t 
r a t h e r c o n s i d e r e d t o g e t h e r . ' " S e l f v. 
S t a t e , 620 So. 2d 110, 113 ( A l a . C r . App. 
1992) ( q u o t i n g P o r t e r v. S t a t e , 520 So. 2d 
235, 237 ( A l a . C r . App. 1 9 8 7 ) ) ; see a l s o 
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B e a r d v. S t a t e , 612 So. 2d 1335 ( A l a . C r . 
App. 1 9 9 2 ) ; A l e x a n d e r v. S t a t e , 601 So. 2d 
1130 ( A l a . C r . App. 1 9 9 2 ) . ' 

" W i l l i a m s v. S t a t e , 795 So. 2d 753, 780 ( A l a . C r i m . 
App. 1 9 9 9 ) . " 

V a n p e l t , So. 3d a t . See a l s o Reynolds v. S t a t e , [Ms. 

CR-07-0443, October 1, 2010] So. 3d , ( A l a . Crim. 

App. 2010). 

" I n t h e c o n t e x t o f c h a l l e n g e d j u r y i n s t r u c t i o n s , 
t h e p l a i n - e r r o r d o c t r i n e has been a p p l i e d as 
f o l l o w s . 

" ' " ' I n s e t t i n g o u t t h e 
s t a n d a r d f o r p l a i n e r r o r r e v i e w 
o f j u r y i n s t r u c t i o n s , t h e c o u r t 
i n U n i t e d S t a t e s v. C h a n d l e r , 996 
F.2d 1073, 1085, 1097 ( 1 1 t h C i r . 
1 9 9 3 ) , c i t e d Boyde v. C a l i f o r n i a , 
4 94 U.S. 370 , 380 , 110 S. C t . 
1190, 108 L. Ed. 2d 316 ( 1 9 9 0 ) , 
f o r t h e p r o p o s i t i o n t h a t "an 
e r r o r o c c u r s o n l y when t h e r e i s a 
r e a s o n a b l e l i k e l i h o o d t h a t t h e 
j u r y a p p l i e d t h e i n s t r u c t i o n i n 
an i m p r o p e r manner." W i l l i a m s v. 
S t a t e , 710 So. 2d 1276, 1306 
( A l a . C r i m . App. 1 9 9 6 ) , a f f ' d , 
710 So. 2d 1350 ( A l a . 1 9 9 7 ) , 
c e r t . d e n i e d , 524 U.S. 929, 118 
S. C t . 2325, 141 L. Ed. 2d 699 
( 1 9 9 8 ) . ' " 

" ' B r o a d n a x v. S t a t e , 825 So. 2d 134, 196 
( A l a . C r i m . App. 2 0 0 0 ) , q u o t i n g P i l l e y v.  
S t a t e , 789 So. 2d 870, 882-83 ( A l a . C r i m . 
App. 19 9 8 ) . ' " 
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H a r r i s , 2 So. 3d a t 910. See a l s o B e l i s l e , 11 So. 3d a t 308; 

Gobble, So. 3d a t ( q u o t i n g Johnson v. S t a t e , 820 So. 

2d 842, 874 ( A l a . C r i m . App. 2 0 0 0 ) , q u o t i n g i n t u r n Ex p a r t e  

Boyd, 715 So. 2d 852 ( A l a . 1998)) ("'"The absence of an 

o b j e c t i o n i n a case i n v o l v i n g the death p e n a l t y does not 

p r e c l u d e r e v i e w of the i s s u e ; however, the defendant's f a i l u r e 

t o o b j e c t does weigh[ ] a g a i n s t h i s c l a i m of p r e j u d i c e . " ' " ) . 

Moreover, 

"An accused has the r i g h t t o have the j u r y 
charged on '"any m a t e r i a l h y p o t h e s i s which the 
e v i d e n c e i n h i s f a v o r tends t o e s t a b l i s h . " ' Ex  
p a r t e S t o r k , 475 So. 2d 623, 624 ( A l a . 1985). 'In 
d e t e r m i n i n g whether an i n s t r u c t i o n was s u p p o r t e d by 
the e v i d e n c e the q u e s t i o n i s not whether the Supreme 
Court or Court of C r i m i n a l Appeals b e l i e v e s the 
e v i d e n c e , but s i m p l y whether such e v i d e n c e was 
p r e s e n t e d . ' I d . ' [ E ] v e r y accused i s e n t i t l e d t o 
have charges g i v e n , which would not be m i s l e a d i n g , 
which c o r r e c t l y s t a t e the law of h i s case, and which 
are s u p p o r t e d by any e v i d e n c e , however weak, 
i n s u f f i c i e n t , or d o u b t f u l i n c r e d i b i l i t y . ' Ex p a r t e  
Chavers, 361 So. 2d 1106, 1107 ( A l a . 1978). ' " ' I t 
i s a b a s i c t e n e t of Alabama law t h a t "a p a r t y i s 
e n t i t l e d t o have h i s t h e o r y of the case, made by the 
p l e a d i n g s and i s s u e s , p r e s e n t e d t o the j u r y by 
p r o p e r i n s t r u c t i o n , ... and the [ t r i a l ] c o u r t ' s 
f a i l u r e t o g i v e those i n s t r u c t i o n s i s r e v e r s i b l e 
e r r o r . " ' " ' Ex p a r t e M c G r i f f , 908 So. 2d 1024, 1035 
( A l a . 2004), q u o t i n g Winner I n t ' l Corp. v. Common  
Sense, I n c . , 863 So. 2d 1088, 1091 ( A l a . 2003), 
q u o t i n g i n t u r n o t h e r c a s e s . 'In o r d e r t o determine 
whether the e v i d e n c e i s s u f f i c i e n t t o n e c e s s i t a t e an 
i n s t r u c t i o n and t o a l l o w the j u r y t o c o n s i d e r the 
d e fense, we must view the t e s t i m o n y most f a v o r a b l y 
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t o the defendant.' Ex p a r t e Pettway, 594 So. 2d 
1196, 1200 ( A l a . 1991)." 

W i l l i a m s v. S t a t e , 938 So. 2d 440, 444-45 ( A l a . Crim. App. 

2005). 

With th e s e p r i n c i p l e s i n mind, we t u r n t o S t a n l e y ' s 

s p e c i f i c c l a i m s of e r r o r . 

A. 

S t a n l e y submits the t r i a l c o u r t committed p l a i n e r r o r by 

not i n s t r u c t i n g the j u r y on i n t o x i c a t i o n and manslaughter as 

a l e s s e r o f f e n s e because t h e r e was ev i d e n c e i n d i c a t i n g t h a t he 

had a l o n g h i s t o r y of drug a d d i c t i o n and t h a t he was under the 

i n f l u e n c e of drugs when he committed the cri m e . ( S t a n l e y ' s 

b r i e f , I s s u e I I I , pp. 45-48.) The r e c o r d shows t h a t the t r i a l 

c o u r t i n s t r u c t e d the j u r y on i n t e n t i o n a l murder and f e l o n y 

murder as l e s s e r - i n c l u d e d o f f e n s e s of c a p i t a l murder. S t a n l e y 

d i d not, however, r e q u e s t an i n s t r u c t i o n on v o l u n t a r y 

i n t o x i c a t i o n and manslaughter, and he d i d not o b j e c t when the 

t r i a l c o u r t d i d not g i v e such charges. We t h e r e f o r e r e v i e w 

S t a n l e y ' s c l a i m f o r p l a i n e r r o r . See Rule 45A, A l a . R. App. 

P. 

"'A charge on i n t o x i c a t i o n s h o u l d be 
g i v e n i f " ' t h e r e i s an e v i d e n t i a r y 
f o u n d a t i o n i n the r e c o r d s u f f i c i e n t f o r the 
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i n j u r y t o e n t e r t a i n a r e a s o n a b l e doubt'" 
the element of i n t e n t . Coon v. S t a t e , 494 
So. 2d 184, 187 ( A l a . Crim. App. 1986) 
(q u o t i n g Government of the V i r g i n I s l a n d s  
v. Carmona, 422 F. 2d 95, 99 n. 6 (3d C i r . 
1970)). See a l s o People v. P e r r y , 61 
N.Y.2d 849, 473 N.Y.S.2d 966, 966-67, 462 
N.E.2d 143, 143-44 (App. 1984) ("[a] charge 
on i n t o x i c a t i o n s h o u l d be g i v e n i f t h e r e i s 
s u f f i c i e n t e v i d e n c e of i n t o x i c a t i o n i n the 
r e c o r d f o r a r e a s o n a b l e p e r s o n t o e n t e r t a i n 
a doubt as t o the element of i n t e n t on t h a t 
b a s i s " ) . An accused i s e n t i t l e d t o have 
the j u r y c o n s i d e r t he i s s u e of h i s 
i n t o x i c a t i o n where the evi d e n c e of 
i n t o x i c a t i o n i s c o n f l i c t i n g , Owen v. S t a t e , 
611 So. 2d 1126, 1128 ( A l a . Crim. App. 
1992); C r o s s l i n v. S t a t e , 446 So. 2d 675, 
682 ( A l a . Crim. App. 1983), where the 
defendant d e n i e s the commission of the 
crime , Coon v. S t a t e , 494 So. 2d a t 187; 
see Moran v. S t a t e , 34 Ala.App. 238, 240, 
39 So. 2d 419, 421, c e r t . d e n i e d , 252 A l a . 
60, 39 So. 2d 421 (1949), and where the 
evi d e n c e of i n t o x i c a t i o n i s o f f e r e d by the 
S t a t e , see Owen v. S t a t e , 611 So. 2d a t 
1127-28." 

" P i l l e y v. S t a t e , 930 So. 2d 550, 561-62 ( A l a . Crim. 
App. 2005)." 

"However, the c o u r t s h o u l d charge on v o l u n t a r y 
i n t o x i c a t i o n o n l y when t h e r e i s a s u f f i c i e n t 
e v i d e n t i a r y f o u n d a t i o n i n the r e c o r d f o r a j u r y t o 
e n t e r t a i n a r e a s o n a b l e doubt as t o the element of 
i n t e n t . Ex p a r t e McWhorter, 781 So. 2d 330, 342 
( A l a . 2000). In P i l l e y t h i s C ourt p r o v i d e d guidance 
as t o what e v i d e n c e would be r e q u i r e d t o form t h a t 
e v i d e n t i a r y f o u n d a t i o n . 

"'The Alabama L e g i s l a t u r e has d e f i n e d 
" i n t o x i c a t i o n " t o i n c l u d e "a d i s t u r b a n c e of 
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mental or p h y s i c a l c a p a c i t i e s r e s u l t i n g 
from the i n t r o d u c t i o n of any substance i n t o 
the body." § 1 3 A - 3 - 2 ( c ) ( 1 ) , A l a . Code 
1975. Thus, e v i d e n c e t h a t the defendant 
i n g e s t e d a l c o h o l or drugs, s t a n d i n g a l o n e , 
does not w a r r a n t a charge on i n t o x i c a t i o n . 
" [ T ] h e r e must be e v i d e n c e t h a t the 
i n g e s t i o n caused a d i s t u r b a n c e of the 
person's mental or p h y s i c a l c a p a c i t i e s and 
t h a t t h a t mental or p h y s i c a l d i s t u r b a n c e 
e x i s t e d a t the time the o f f e n s e was 
committed." Lee v. S t a t e , 898 So. 2d 790, 
838 ( A l a . Crim. App. 2001) ( o p i n i o n on 
r e t u r n t o remand), c e r t . d e n i e d , 898 So. 2d 
874 ( A l a . ) , c e r t . d e n i e d , 543 U.S. 924, 125 
S. Ct. 309, 160 L. Ed. 2d 222 (2004). See 
a l s o Maples v. S t a t e , 758 So. 2d 1, 23 
( A l a . Crim. App.), a f f ' d 758 So. 2d 81 
( A l a . 1999). Such a h o l d i n g i s c o n s i s t e n t 
w i t h t h i s C o u r t ' s o p i n i o n i n Windsor v. 
S t a t e , 683 So. 2d 1027, 1037 ( A l a . Crim. 
App. 1994), a f f ' d , 683 So. 2d 1042 ( A l a . 
1996), i n which we s t a t e d : 

" ' " I n t h i s case, however, t h e r e 
was no e v i d e n c e t h a t the 
a p p e l l a n t was i n t o x i c a t e d . 
A l t h o u g h t h e r e was e v i d e n c e t h a t 
the a p p e l l a n t had been d r i n k i n g 
beer on the day of the 
robbery-murder, t h e r e was no 
e v i d e n c e c o n c e r n i n g the q u a n t i t y 
of beer he consumed t h a t day a t 
the time of the murder. Ev i d e n c e 
t h a t someone was d r i n k i n g an 
a l c o h o l i c beverage i s not 
e v i d e n c e t h a t t h a t p e r s o n was 
i n t o x i c a t e d . There was no 
'reasonable t h e o r y ' t o support an 
i n s t r u c t i o n on i n t o x i c a t i o n 
because t h e r e was no e v i d e n c e of 
i n t o x i c a t i o n . The c o u r t d i d not 

128 



CR-06-2236 

e r r i n not i n s t r u c t i n g the j u r y 
on i n t o x i c a t i o n and manslaughter 
where t h e r e was no e v i d e n c e t h a t 
the a p p e l l a n t was i n t o x i c a t e d a t 
the time the robbery-murder 
o c c u r r e d . " ' 

" P i l l e y , 930 So. 2d a t 563." 

H a r r i s , 2 So. 3d a t 911. Thus, " ' [ u ] n d e r § 13A-1-9(b), A l a . 

Code 1975, a t r i a l judge i s not r e q u i r e d t o i n s t r u c t on a 

l e s s e r - i n c l u d e d o f f e n s e " u n l e s s t h e r e i s a r a t i o n a l b a s i s f o r 

a v e r d i c t c o n v i c t i n g the defendant of the i n c l u d e d o f f e n s e . " ' " 

H a r r i s , 2 So. 3d a t 912 ( q u o t i n g P i l l e y v. S t a t e , 930 So. 2d 

550, 563 ( A l a . Crim. App. 2005)). 

The e v i d e n c e showed t h a t S t a n l e y and S h e l l y i n g e s t e d 

c r a c k c o c a i n e and OxyContin the n i g h t b e f o r e the s t a b b i n g and 

e a r l y i n the morning of the s t a b b i n g . S h e l l y t e s t i f i e d t h a t 

they had been on a drug "b i n g e " f o r about f o u r days b e f o r e the 

murder. However, S h e l l y t e s t i f i e d t h e y r a n out of drugs 

around 3:00 a.m. Saturday morning, the day of the murder and 

t h a t , t y p i c a l l y , a " h i g h " l a s t e d o n l y a p p r o x i m a t e l y 20 

m inutes. There was no e v i d e n c e i n d i c a t i n g t h a t S t a n l e y was 

s t i l l i n t o x i c a t e d a t the time Smith, the v i c t i m , a r r i v e d a t 

the S t a n l e y s ' apartment around 7:30 a.m. There was a l s o no 

e v i d e n c e c o n c e r n i n g the e f f e c t s , i f any, the amount of c r a c k 
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c o c a i n e and o t h e r s ubstances a l l e g e d l y i n g e s t e d the n i g h t 

b e f o r e and i n the e a r l y hours of the morning of the murder had 

on S t a n l e y a t the time of the s t a b b i n g . In f a c t , the e v i d e n c e 

showed t h a t S t a n l e y changed c l o t h e s and c l e a n e d up a f t e r the 

murder and t h a t he and S h e l l y moved Smith's t r u c k . R a t h e r , 

based on the e v i d e n c e p r e s e n t e d a t t r i a l , S t a n l e y f a i l e d t o 

e s t a b l i s h any e v i d e n t i a r y f o u n d a t i o n of i n t o x i c a t i o n t h a t 

would w a r r a n t an i n s t r u c t i o n on i n t o x i c a t i o n . Windsor v.  

S t a t e , 683 So. 2d 1027, 1037 ( A l a . Crim. App. 1994) 

("Although, t h e r e was e v i d e n c e t h a t the a p p e l l a n t had been 

d r i n k i n g beer on the day of the robbery-murder, t h e r e was no 

e v i d e n c e c o n c e r n i n g the q u a n t i t y of beer he consumed t h a t day 

a t the time of the murder. E v i d e n c e t h a t someone was d r i n k i n g 

an a l c o h o l i c beverage i s not e v i d e n c e t h a t t h a t p e r s o n was 

i n t o x i c a t e d . " ) . Compare F l e t c h e r v. S t a t e , 621 So. 2d 1010, 

1018 ( A l a . Crim. App. 1993) ( f i n d i n g p l a i n e r r o r where the 

t r i a l c o u r t d i d not i n s t r u c t the j u r y on the l e g a l p r i n c i p l e s 

of i n t o x i c a t i o n and manslaughter because the t r i a l judge 

i n v a d e d the p r o v i n c e of the j u r y by s t a t i n g t h a t he " ' d i d not 

get the i m p r e s s i o n from the e v i d e n c e t h a t [the defendant] was 

so i n t o x i c a t e d t h a t he d i d n ' t know what he was d o i n g . ' " ) . The 
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ev i d e n c e was s u f f i c i e n t t o s u p p o r t a j u r y ' s f i n d i n g beyond a 

r e a s o n a b l e doubt t h a t S t a n l e y was unable t o form the r e q u i s i t e 

i n t e n t t o commit c a p i t a l murder, because he was e x p e r i e n c i n g 

"a d i s t u r b a n c e of mental or p h y s i c a l c a p a c i t i e s " r e s u l t i n g 

from drug or a l c o h o l use a t the time of the murder. See § 

1 3 A - 3 - 2 ( e ) ( 1 ) , A l a . Code 1975. Furthermore, an i n t o x i c a t i o n 

i n s t r u c t i o n would have been i n c o n s i s t e n t w i t h the defense's 

t h e o r y t h a t S h e l l y a c t e d a l o n e i n Smith's murder. See Ex 

p a r t e M i l l s , [Ms. 1080350, September 3, 2010] So. 3d , 

( A l a . 2010) ( l e s s e r - i n c l u d e d - o f f e n s e i n s t r u c t i o n based on 

i n t o x i c a t i o n was i n c o n s i s t e n t w i t h the a p p e l l a n t ' s c l a i m of 

i n n o c e n c e ) ; P i l l e y , 930 So. 2d a t 563 ( h o l d i n g t h a t an 

i n t o x i c a t i o n i n s t r u c t i o n was i n c o n s i s t e n t w i t h the a p p e l l a n t ' s 

t h e o r y of complete i n n o c e n c e ) ; Hunt, 659 So. 2d a t 958 

("Where, as i n t h i s case, an i n t o x i c a t i o n i n s t r u c t i o n would 

c o n f l i c t w i t h defense s t r a t e g y , t h e r e i s no p l a i n e r r o r i n the 

t r i a l c o u r t ' s f a i l u r e t o g i v e such an i n s t r u c t i o n . " ) . Thus, 

we f i n d no p l a i n e r r o r i n the t r i a l c o u r t ' s f a i l u r e t o 

i n s t r u c t the j u r y on v o l u n t a r y i n t o x i c a t i o n or manslaughter as 

a l e s s e r - i n c l u d e d o f f e n s e . See Spencer v. S t a t e , [Ms. CR-04-
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2570, A p r i l 4, 2008] So. 3d , ( A l a . Crim. App. 

2008). 

B. 

S t a n l e y m a i n t a i n s t h a t the t r i a l c o u r t ' s i n s t r u c t i o n on 

r e a s o n a b l e doubt v i o l a t e d the p r i n c i p l e s of Cage v. L o u i s i a n a , 

498 U.S. 39 (1990). ( S t a n l e y ' s b r i e f , I s s u e IX, pp. 78-82.) 

S t a n l e y s p e c i f i c a l l y t a k e s i s s u e w i t h c e r t a i n t e r m i n o l o g y used 

by the t r i a l c o u r t t o d e s c r i b e r e a s o n a b l e doubt. He contends 

t h a t by s t a t i n g t h a t r e a s o n a b l e doubt i s not a " p o s s i b l e " or 

" s p e c u l a t i v e " doubt, the t r i a l c o u r t l e s s e n e d the S t a t e ' s 

burden of p r o o f and s h i f t e d t he burden of p r o o f t o him. 

( S t a n l e y ' s b r i e f , pp. 79-80.) S t a n l e y c l a i m s t h a t by e q u a t i n g 

r e a s o n a b l e doubt w i t h "an a b i d i n g c o n v i c t i o n ... a r i s i n g from 

the e v i d e n c e " and by i n s t r u c t i n g the j u r y t h a t , " i n 

d e t e r m i n i n g what the t r u e f a c t s a r e , you are l i m i t e d t o the 

ev i d e n c e t h a t has been p r e s e n t e d from the w i t n e s s s t a n d , " the 

c o u r t m i s l e d the j u r y i n t o t h i n k i n g t h a t i t c o u l d not c o n s i d e r 

the l a c k of ev i d e n c e i n r e a c h i n g i t s v e r d i c t . ( S t a n l e y ' s 

b r i e f , pp. 80-81.) 

A r e v i e w of the e n t i r e r e a s o n a b l e - d o u b t i n s t r u c t i o n g i v e n 

by the t r i a l c o u r t i n t h i s case r e v e a l s t h a t i t p r o p e r l y 
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f o l l o w e d the l e g a l g u i d e l i n e s and the Alabama P a t t e r n J u r y 

I n s t r u c t i o n s i n i n s t r u c t i n g the j u r y . The t r i a l c o u r t charged 

the j u r y as f o l l o w s : 

"The S t a t e of Alabama has the burden of p r o v i n g 
the g u i l t o f the Defendant beyond a r e a s o n a b l e 
doubt. And t h i s burden remains on the S t a t e 
throughout the case. The Defendant i s not r e q u i r e d 
t o prove h i s innocence. 

"The phrase ' r e a s o n a b l e doubt' i s 
s e l f - e x p l a n a t o r y . And e f f o r t s t o d e f i n e i t do not 
always c l a r i f y t he term. But i t may h e l p you some 
t o say t h a t the doubt t h a t would j u s t i f y an 
a c q u i t t a l must be a r e a s o n a b l e doubt and not a mere 
p o s s i b l e doubt. A r e a s o n a b l e doubt i s not mere 
guess or surmise and i s not f o r c e d or c a p r i c i o u s 
doubt. 

" I f a f t e r c o n s i d e r i n g a l l the e v i d e n c e i n t h i s 
case you have an a b i d i n g c o n v i c t i o n of the t r u t h of 
the charge, then you are c o n v i n c e d beyond a 
r e a s o n a b l e doubt. And i t would be your duty t o 
c o n v i c t the Defendant. The r e a s o n a b l e doubt which 
e n t i t l e s an accused t o an a c q u i t t a l i s not a mere 
f a n c i f u l , vague, c o n j e c t u r a l , or s p e c u l a t i v e doubt 
but a r e a s o n a b l e doubt a r i s i n g from the e v i d e n c e and 
r e m a i n i n g a f t e r a c a r e f u l c o n s i d e r a t i o n of the 
t e s t i m o n y such as r e a s o n a b l e , f a i r - m i n d e d , and 
c o n s c i e n t i o u s men and women would e n t e r t a i n under 
a l l the c i r c u m s t a n c e s . 

"You would observe t h a t the S t a t e i s not 
r e q u i r e d t o c o n v i n c e you of the Defendant's g u i l t 
beyond a l l doubt but s i m p l y beyond a l l r e a s o n a b l e 
doubt. A f t e r comparing and c o n s i d e r i n g a l l of the 
e v i d e n c e i n t h i s case your minds are l e f t i n such 
c o n d i t i o n t h a t you c o u l d not say t h a t you have an 
a b i d i n g c o n v i c t i o n of the Defendant's g u i l t , then 

133 



CR-06-2236 

364 
i n 

you're not c o n v i n c e d beyond a r e a s o n a b l e doubt. And 
the Defendant would be e n t i t l e d t o an a c q u i t t a l . " 

(R. 1062-63.) 

In V a n p e l t , So. 3d a t , t h i s C ourt a d d r e s s e d a 

s i m i l a r i s s u e and, i n c o n c l u d i n g t h a t the complained-of 

i n s t r u c t i o n d i d not i m p r o p e r l y s h i f t the burden of p r o o f t o 

the defendant, s t a t e d : 

" I n Cage, the Supreme Court h e l d t h a t a 
L o u i s i a n a t r i a l c o u r t ' s r e a s o n a b l e - d o u b t i n s t r u c t i o n 
i m p e r m i s s i b l y suggested a h i g h e r degree of doubt 
than i s r e q u i r e d f o r a c q u i t t a l under the r e a s o n a b l e 
doubt s t a n d a r d of In re Winship, 397 U.S. 358, 36 
(1970). The i n s t r u c t i o n i n Cage p r o v i d e d , 
r e l e v a n t p a r t : 

" ' I f you e n t e r t a i n a r e a s o n a b l e doubt as t o 
any f a c t or element n e c e s s a r y t o c o n s t i t u t e 
the defendant's g u i l t , i t i s your duty t o 
g i v e him the b e n e f i t of the doubt and 
r e t u r n a v e r d i c t of not g u i l t y . Even where 
the e v i d e n c e demonstrates a p r o b a b i l i t y of 
g u i l t , i f i t does not e s t a b l i s h such g u i l t 
beyond a r e a s o n a b l e doubt, you must a c q u i t 
the accused. T h i s doubt, however, must be 
a r e a s o n a b l e one; t h a t i s one t h a t i s 
founded upon a r e a l t a n g i b l e s u b s t a n t i a l 
b a s i s and not upon mere c a p r i c e and 
c o n j e c t u r e . I t must be such doubt as would  
g i v e r i s e t o a grave u n c e r t a i n t y , r a i s e d i n 
your mind by reasons of the u n s a t i s f a c t o r y 
c h a r a c t e r of the e v i d e n c e or the l a c k 
t h e r e o f . A r e a s o n a b l e doubt i s not a mere 
p o s s i b l e doubt. I t i s an a c t u a l 
s u b s t a n t i a l doubt. I t i s a doubt t h a t a 
r e a s o n a b l e man can s e r i o u s l y e n t e r t a i n . 
What i s r e q u i r e d i s not an a b s o l u t e or 
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ma t h e m a t i c a l c e r t a i n t y , but a moral  
c e r t a i n t y . ' 

"Cage, 498 U.S. a t 40 (emphasis i n o r i g i n a l ) . The 
Cage Court determined t h a t t h i s r e a s o n a b l e - d o u b t 
i n s t r u c t i o n i m p e r m i s s i b l y suggested a h i g h e r degree 
of doubt than i s r e q u i r e d f o r a c q u i t t a l under the 
r e a s o n a b l e - d o u b t s t a n d a r d e s t a b l i s h e d i n In re  
W i n s h i p , 397 U.S. 358, 364 (1970). S p e c i f i c a l l y , 
the Cage c o u r t h e l d t h a t ' [ i ] t i s p l a i n t o us t h a t 
the words " s u b s t a n t i a l " and "grave," as they are 
commonly un d e r s t o o d , suggest a h i g h e r degree of 
doubt than i s r e q u i r e d f o r a c q u i t t a l under the 
r e a s o n a b l e - d o u b t s t a n d a r d . ' Cage, 498 U.S. a t 41." 

"I n Smith v. S t a t e , t h i s c o u r t r e v i e w e d a 
s i m i l a r i s s u e and h e l d as f o l l o w s : 

" ' Although the t r i a l c o u r t d i d r e f e r 
t o a r e a s o n a b l e doubt as an " a c t u a l doubt," 
i t d i d not s t a t e t h a t the doubt must be 
"grave" or " s u b s t a n t i a l , " as the f a u l t y 
charge i n Cage i n s t r u c t e d . See Cage, 498 
U.S. a t 40, 111 S.Ct. a t 328 ( h o l d i n g t h a t 
the terms "grave" and " s u b s t a n t i a l " suggest 
a h i g h e r degree of doubt than t h a t a c t u a l l y 
r e q u i r e d t o a c q u i t ) . Furthermore, the t r i a l 
c o u r t ' s i n s t r u c t i o n t h a t the doubt c o u l d 
not be " f a n c i f u l , " "vague," " s p e c u l a t i v e , " 
" a r b i t r a r y , " o r "merely p o s s i b l e " f o l l o w s 
the language of the Alabama P a t t e r n J u r y  
I n s t r u c t i o n : C r i m i n a l on a r e a s o n a b l e doubt 
charge. The f a c t t h a t the t r i a l c o u r t 
f o l l o w e d an a c c e p t e d p a t t e r n j u r y 
i n s t r u c t i o n weighs h e a v i l y a g a i n s t any 
f i n d i n g o f e r r o r . C a r r o l l v. S t a t e , 599 
So. 2d 1253 ( A l a . Cr. App. 1992), a f f ' d , 
627 So. 2d 874 ( A l a . 1993), c e r t . d e n i e d , 
510 U.S. 1171, 114 S.Ct. 1207, 127 L.Ed.2d 
554 (1994); D i l l v. S t a t e , 600 So. 2d 343 
( A l a . Cr. App. 1991), a f f ' d , 600 So. 2d 372 
( A l a . 1992), c e r t . d e n i e d , 507 U.S. 924, 
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113 S.Ct. 1293, 122 L.Ed.2d 684 (1993); 
K u e n z e l v. S t a t e , 577 So. 2d 474 ( A l a . Cr. 
App. 1990), a f f ' d , 577 So. 2d 531 ( A l a . ) , 
c e r t . d e n i e d , 502 U.S. 886, 112 S.Ct. 242, 
116 L.Ed.2d 197 (1991). Based on the 
f o r e g o i n g , t h e r e i s no p l a i n e r r o r i n the 
t r i a l c o u r t ' s i n s t r u c t i o n on r e a s o n a b l e 
doubt.' 

"Smith v. S t a t e , 756 So. 2d 892, 922 ( A l a . Crim. 
App. 19 97)." 

V a n p e l t , So. 3d a t . See a l s o Lee v. S t a t e , 898 So. 

2d 790, 841-42 ( A l a . Crim. App 2001); G r e e n h i l l v. S t a t e , 746 

So. 2d 1064, 1069-71 ( A l a . Crim. App. 1999). L i k e w i s e , t h i s 

C o urt has approved i n s t r u c t i o n s s i m i l a r t o the one p r e s e n t e d 

here and c o n c l u d e d t h a t the burden of p r o o f was not s h i f t e d . 

See Brown, 11 So. 3d a t 903; H a r r i s , 2 So. 3d a t 912-14; 

B e l i s l e , 11 So. 3d a t 309 ; S t a l l w o r t h , 868 So. 2d a t 1164. 

In K n o t t s v. S t a t e , 686 So. 2d 431 ( A l a . Crim. App.), 

o p i n i o n a f t e r remand, 686 So. 2d 484 ( A l a . Crim. App. 1995), 

we h e l d : 

"The Due P r o c e s s C l a u s e of the F o u r t e e n t h 
Amendment ' p r o t e c t s the accused a g a i n s t c o n v i c t i o n 
e x c e p t upon p r o o f beyond a r e a s o n a b l e doubt of e v e r y 
f a c t n e c e s s a r y t o c o n s t i t u t e the crime w i t h which he 
i s charged.' In re Winship, 397 U.S. 358, 364, 90 
S. Ct. 1068, 1073, 25 L. Ed. 2d 368 (1970). In Cage  
v. L o u i s i a n a , the U n i t e d S t a t e s Supreme Court found 
t h a t a j u r y charge t h a t d e f i n e d 'reasonable doubt' 
by u s i n g the phrases 'grave u n c e r t a i n t y , ' ' a c t u a l 
s u b s t a n t i a l doubt,' and 'moral c e r t a i n t y ' c o u l d have 
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l e d a r e a s o n a b l e j u r o r t o i n t e r p r e t the i n s t r u c t i o n s 
t o a l l o w a f i n d i n g of g u i l t based on a degree of 
p r o o f below t h a t r e q u i r e d by the Due P r o c e s s C l a u s e . 
Subsequently, the Court 'made i t c l e a r t h a t the 
p r o p e r i n q u i r y i s not whether the i n s t r u c t i o n " c o u l d 
have" been a p p l i e d i n an u n c o n s t i t u t i o n a l manner, 
but whether t h e r e i s a r e a s o n a b l e l i k e l i h o o d t h a t 
the j u r y d i d so a p p l y i t . ' V i c t o r v. Nebraska, 511 
U.S. 1, 6, 114 S. Ct. 1239, 1243, 127 L. Ed. 2d 583 
(1994) ( q u o t i n g E s t e l l e v. McGuire, 502 U.S. 62, 72¬
73, and n. 4, 112 S. Ct. 475, 482 and n. 4, 116 L. 
Ed. 2d 385 (1991), emphasis i n o r i g i n a l ) . Thus, the 
c o n s t i t u t i o n a l q u e s t i o n p r e s e n t e d here i s whether 
t h e r e i s a r e a s o n a b l e l i k e l i h o o d t h a t the j u r y 
u n d e r s t o o d the i n s t r u c t i o n s t o a l l o w the c o n v i c t i o n 
based on p r o o f i n s u f f i c i e n t t o meet the Winship 
r e a s o n a b l e doubt s t a n d a r d . V i c t o r v. Nebraska; Ex  
p a r t e K i r b y , 643 So. 2d 587 ( A l a . ) , c e r t . d e n i e d , 
[513] U.S. [1023], 115 S. Ct. 591, 130 L. Ed. 2d 504 
(1994); Cox v. S t a t e , 660 So. 2d 233 ( A l a . Cr. App. 
1994). 

" I n r e v i e w i n g the r e a s o n a b l e doubt i n s t r u c t i o n , 
we do so i n the c o n t e x t of the charge as a whole. 
V i c t o r v. Nebraska; Baker v. U n i t e d S t a t e s , 412 F.2d 
1069 (5th C i r . 1969), c e r t . d e n i e d , 396 U.S. 1018, 
90 S. Ct. 583, 24 L. Ed. 2d 509 (1970); W i l l i a m s v.  
S t a t e , 538 So. 2d 1250 ( A l a . Cr. App. 1988). So 
l o n g as the d e f i n i t i o n of 'reasonable doubt' i n the 
charge c o r r e c t l y conveys the concept of r e a s o n a b l e 
doubt, the charge w i l l not be c o n s i d e r e d so 
p r e j u d i c i a l as t o mandate r e v e r s a l . V i c t o r v.  
Nebraska; H o l l a n d v. U n i t e d S t a t e s , 348 U.S. 121, 75 
S. Ct. 127, 99 L. Ed. 150 (1954)." 

686 So. 2d a t 459. A d d i t i o n a l l y , as t h i s C o u r t s a i d i n 

H a r r i s : 

"The i n s t r u c t i o n on r e a s o n a b l e doubt t h a t the 
t r i a l c o u r t p r o v i d e d t o the j u r y here i n c o r p o r a t e d 
the language found i n the Alabama P a t t e r n J u r y 
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I n s t r u c t i o n s on r e a s o n a b l e doubt. The p a t t e r n j u r y 
i n s t r u c t i o n s i n f o r m j u r o r s t h a t t h e i r doubt cannot 
be based on 'a mere guess or sur m i s e ' I t a l s o 
i n f o r m s j u r o r s t h a t r e a s o n a b l e doubt t h a t ' e n t i t l e s 
an accused t o an a c q u i t t a l i s not a mere f a n c i f u l , 
vague, c o n j e c t u r a l or s p e c u l a t i v e doubt.' Alabama  
P a t t e r n J u r y I n s t r u c t i o n s : C r i m i n a l , I n s t r u c t i o n s 
1.4 and 1.5 (3d ed. 1994). '"'A t r i a l c o u r t ' s 
f o l l o w i n g of an a c c e p t e d p a t t e r n j u r y i n s t r u c t i o n 
weighs h e a v i l y a g a i n s t any f i n d i n g of p l a i n e r r o r . ' " 
W i l s o n v. S t a t e , 777 So. 2d 856 ( A l a . Crim. App. 
1999), q u o t i n g P r i c e v. S t a t e , 725 So. 2d 1003, 1058 
(A l a . Crim. App. 1997), a f f ' d , 725 So. 2d 1063 ( A l a . 
1998), c e r t . d e n i e d , 526 U.S. 1133, 119 S.Ct. 1809, 
143 L.Ed.2d 1012 (1999).' Snyder v. S t a t e , 893 So. 
2d 488, 550 ( A l a . Crim. App. 2003)." 

2 So. 3d a t 913. 

We conclude t h a t t he i n s t r u c t i o n d i d not s h i f t the burden 

of p r o o f t o S t a n l e y . See H a r r i s ; McGowan v. S t a t e , 990 So. 2d 

a t 956. F u r t h e r , the " a b i d i n g - c o n v i c t i o n " language d i d not 

render the i n s t r u c t i o n u n c o n s t i t u t i o n a l . See Woods v. S t a t e , 

789 So. 2d 896, 933-34 ( A l a . Crim. App. 1999) ( h o l d i n g t h a t 

i n s t r u c t i o n t h a t p r o o f beyond r e a s o n a b l e doubt r e q u i r e d the 

j u r o r s t o have an " a b i d i n g c o n v i c t i o n " as t o the t r u t h of the 

charge c o r r e c t l y s t a t e d the S t a t e ' s burden of p r o o f ) . Taken 

as a whole, the t r i a l c o u r t ' s i n s t r u c t i o n i n t h i s case 

p r o p e r l y conveyed the concept of r e a s o n a b l e doubt t o the j u r y , 

and i t d i d not l e s s e n the S t a t e ' s burden of p r o o f . There i s 

no r e a s o n a b l e l i k e l i h o o d t h a t the j u r y a p p l i e d t he i n s t r u c t i o n 

138 



CR-06-2236 

i n a manner t h a t v i o l a t e d S t a n l e y ' s c o n s t i t u t i o n a l r i g h t s . 

T h e r e f o r e , we f i n d no e r r o r . 

C. 

S t a n l e y c l a i m s t he t r i a l c o u r t ' s i n s t r u c t i o n s f a i l e d t o 

d i s t i n g u i s h between the i n t e n t n e c e s s a r y t o commit c a p i t a l 

murder and the i n t e n t n e c e s s a r y t o commit f e l o n y murder. 

( S t a n l e y ' s b r i e f , I s s u e IX, pp. 82-83.) 

We have r e v i e w e d t he t r i a l c o u r t ' s j u r y i n s t r u c t i o n s on 

c a p i t a l murder and f e l o n y murder; the i n s t r u c t i o n s t r a c k the 

language i n the Alabama P a t t e r n J u r y I n s t r u c t i o n s : C r i m i n a l 

(3d ed. 1994). See Ex p a r t e Hagood, 777 So. 2d 214, 219 ( A l a . 

1999) ("It i s the p r e f e r r e d p r a c t i c e t o use the p a t t e r n j u r y 

i n s t r u c t i o n s i n a c a p i t a l c a s e . " ) . Alabama c o u r t s have o f t e n 

h e l d t h a t a t r i a l c o u r t ' s use of an i n s t r u c t i o n t a k e n from 

Alabama's P a t t e r n J u r y I n s t r u c t i o n s weighs h e a v i l y a g a i n s t a 

f i n d i n g of p l a i n e r r o r . See, e.g., P r i c e v. S t a t e , 725 So. 2d 

1003, 1058 ( A l a . Crim. App. 1997). C f ^ Ex p a r t e Wood, 715 So. 

2d 819, 824 ( A l a . 1998) ("[T]here may be some i n s t a n c e s when 

u s i n g those p a t t e r n charges would be m i s l e a d i n g or 

erroneous.") 
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In r e g a r d t o the c a p i t a l - m u r d e r charge, the t r i a l c o u r t , 

on more than one o c c a s i o n , i n s t r u c t e d t he j u r y t h a t t o be 

c o n v i c t e d of c a p i t a l murder the accused must have a s p e c i f i c 

or p a r t i c u l a r i z e d i n t e n t t o k i l l . 3 1 In r e g a r d t o the 

felony-murder i n s t r u c t i o n , t he t r i a l c o u r t i n s t r u c t e d the j u r y 

t h a t the i n t e n t n e c e s s a r y was the i n t e n t t o commit the 

u n d e r l y i n g f e l o n y - - n o t the i n t e n t t o commit murder. The t r i a l 

c o u r t c o r r e c t l y i n s t r u c t e d the j u r y t h a t f e l o n y murder 

r e q u i r e d t he defendant t o have caused the v i c t i m ' s death 

d u r i n g the commission of a ro b b e r y i n the f i r s t degree, and 

the c o u r t a c c u r a t e l y d e f i n e d the elements of ro b b e r y i n the 

f i r s t degree, i n c l u d i n g the element t h a t the defendant have 

the i n t e n t t o overcome the v i c t i m ' s p h y s i c a l r e s i s t a n c e or 

p h y s i c a l power of r e s i s t a n c e or the i n t e n t t o compel 

a c q u i e s c e n c e t o the t a k i n g of the p r o p e r t y as w e l l as the 

i n t e n t t o d e p r i v e the owner of h i s or her p r o p e r t y . 

C l e a r l y , t he c o u r t i n s t r u c t e d the j u r y c o n c e r n i n g the 

d i f f e r e n c e between c a p i t a l murder and f e l o n y murder. The 

3 1 D u r i n g d e l i b e r a t i o n s , the j u r y r e q u e s t e d t o be 
i n s t r u c t e d a g a i n on the elements of c a p i t a l murder. The t r i a l 
c o u r t gave i t the c a p i t a l - m u r d e r i n s t r u c t i o n and the f e l o n y -
murder i n s t r u c t i o n a second t i m e . (R. 1089-98.) 
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i n s t r u c t i o n s were not m i s l e a d i n g ; r a t h e r , they p r o p e r l y 

a p p r i s e d the j u r y of the elements of c a p i t a l murder and f e l o n y 

murder. See Smith v. S t a t e , 908 So. 2d 273, 297 ( A l a . Crim. 

App. 2000); Freeman v. S t a t e , 555 So. 2d 196, 208 ( A l a . Crim. 

App. 1988) ( n o t i n g t h a t "the t r i a l judge e x t e n s i v e l y 

i n s t r u c t e d the j u r y on the d i f f e r e n c e between c a p i t a l murder, 

f e l o n y murder, and i n t e n t i o n a l murder"); Davis v. S t a t e , 440 

So. 2d 1191, 1194 ( A l a . Crim. App. 1983) ( t r i a l c o u r t 

i n s t r u c t e d the j u r y on "the i n t e n t r e q u i r e d f o r a c a p i t a l 

f e l o n y , on the f e l o n y murder d o c t r i n e and on the d i s t i n c t i o n 

between the i n t e n t r e q u i r e d f o r a c a p i t a l f e l o n y and the 

i n t e n t r e q u i r e d f o r the l e s s e r i n c l u d e d o f f e n s e of n o n - c a p i t a l 

murder"); Womack v. S t a t e , 435 So. 2d 754, 763 ( A l a . Crim. 

App. 1983) ( h o l d i n g t h a t " [ t ] h e j u r y was g i v e n p r o p e r 

i n s t r u c t i o n s on the ' i n t e n t t o k i l l r e q u i r e m e n t ' " where the 

t r i a l c o u r t "made i t c l e a r t o the j u r y t h a t the f e l o n y murder 

d o c t r i n e was r e l e v a n t o n l y t o the l e s s e r i n c l u d e d o f f e n s e of 

n o n c a p i t a l murder, and t h a t t h e r e c o u l d be no c o n v i c t i o n f o r 

the c a p i t a l o f f e n s e absent a f i n d i n g beyond a r e a s o n a b l e doubt 

t h a t the a p p e l l a n t p o s s e s s e d the i n t e n t t o k i l l " ) . There was 
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no p l a i n e r r o r as t o the t r i a l c o u r t ' s i n s t r u c t i o n s t o the 

j u r y on c a p i t a l murder and f e l o n y murder. 

D. 

S t a n l e y a l l e g e s t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o 

ensure t h a t the p r o c e e d i n g s were f u l l y t r a n s c r i b e d by the 

c o u r t r e p o r t e r . S p e c i f i c a l l y , S t a n l e y c l a i m s e r r o r because 

the j u r y - c h a r g e c o n f e r e n c e s d u r i n g b o t h the g u i l t and p e n a l t y 

phases were not r e c o r d e d or t r a n s c r i b e d . S t a n l e y a l s o a s s e r t s 

e r r o r because o t h e r bench c o n f e r e n c e s were not r e c o r d e d or 

t r a n s c r i b e d . ( S t a n l e y ' s b r i e f , I s s u e IX, pp. 76-78.) 

S t a n l e y ' s t r i a l c o u n s e l moved the t r i a l c o u r t t o " r e q u i r e 

a f u l l and complete t r a n s c r i p t i o n of the e n t i r e p r o c e e d i n g s i n 

t h i s case, i n c l u d i n g , but not l i m i t e d t o ... a l l c o n f e r e n c e s 

and h e a r i n g s ( i n c l u d i n g bench and chamber co n f e r e n c e s ) ... 

[and] the j u r y i n s t r u c t i o n s and charge c o n f e r e n c e , " and the 

t r i a l c o u r t g r a n t e d the motion. (C. 81, 95.) R e g a r d i n g the 

charge c o n f e r e n c e s , S t a n l e y never o b j e c t e d t o what t r a n s p i r e d 

o f f the r e c o r d . He a l s o d i d not attempt t o have the r e c o r d 

supplemented w i t h a t r a n s c r i p t of the complained-of 

c o n f e r e n c e s . 
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As t h i s C ourt noted i n Calhoun v. S t a t e , 932 So. 2d 923 

( A l a . Crim. App. 2005): 

"As we s t a t e d i n Wynn v. S t a t e , 804 So. 2d 1122, 
1143-44 ( A l a . Crim. App.), c e r t . d e n i e d , 804 So. 2d 
1152 ( A l a . 2001): 

" ' [ I ] t s h o u l d have been apparent t o the 
defense d u r i n g the t r i a l t h a t the c o u r t 
r e p o r t e r was not r e c o r d i n g c e r t a i n 
s i d e b a r s Defense c o u n s e l c o u l d have 
e a s i l y reminded the t r i a l c o u r t t h a t i t had 
g r a n t e d h i s motion f o r f u l l r e c o r d a t i o n of 
the p r o c e e d i n g s and remedied the o m i s s i o n s 
a t 
i n v i t e 

t h a t t i m e . T h e r e f o r e , t h i s e r r o r was 
i t e d by the a p p e l l a n t . ' 

"Moreover, i n d e t e r m i n i n g whether t h e r e i s 
r e v e r s i b l e e r r o r based on an o m i s s i o n i n the 
t r a n s c r i p t we use the s t a n d a r d d i s c u s s e d i n Ingram  
v. S t a t e , 779 So. 2d 1225 ( A l a . Crim. App. 1999), 
a f f ' d , 779 So. 2d 1283 ( A l a . 2000), c e r t . d e n i e d , 
531 U.S. 1193, 121 S. Ct. 1194, 149 L. Ed. 2d 109 
(2001). In Ingram, we s t a t e d : 

"'Where the t r a n s c r i p t or r e c o r d i s 
i n c o m p l e t e , two r u l e s have e v o l v e d . The 
f i r s t a p p l i e s t o the s i t u a t i o n where the 
a p p e l l a n t i s r e p r e s e n t e d on ap p e a l by the 
same c o u n s e l t h a t r e p r e s e n t e d him a t t r i a l . 
In t h a t case, the f a i l u r e t o s u p p l y a 
complete r e c o r d i s not e r r o r per se and 
w i l l not work a r e v e r s a l absent a s p e c i f i c 
showing of p r e j u d i c e . In o t h e r words, i n 
such a case, the a p p e l l a n t must show t h a t 
f a i l u r e t o r e c o r d and p r e s e r v e t he s p e c i f i c 
p o r t i o n of the t r i a l p r o c e e d i n g s complained 
of v i s i t s a h a r d s h i p upon him and 
p r e j u d i c e s h i s a p p e a l . The second a p p l i e s 
t o the s i t u a t i o n where the a p p e l l a n t i s 
r e p r e s e n t e d by new c o u n s e l on a p p e a l . When 
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he i s r e p r e s e n t e d on a p p e a l by c o u n s e l 
o t h e r than the a t t o r n e y a t t r i a l , the 
absence of a s u b s t a n t i a l and s i g n i f i c a n t 
p o r t i o n of the r e c o r d , even absent any 
showing of s p e c i f i c p r e j u d i c e or e r r o r , i s 
s u f f i c i e n t t o wa r r a n t r e v e r s a l . ' 

"779 So. 2d a t 1280-81." 

932 So. 2d a t 941-42. See a l s o Brown v. S t a t e , 11 So. 3d a t 

892-93 ( q u o t i n g Green v. S t a t e , 796 So. 2d 438, 439-40 ( A l a . 

Crim. App. 2001), q u o t i n g i n t u r n Ex p a r t e Godbolt, 546 So. 2d 

991, 997 ( A l a . 1987), q u o t i n g i n t u r n U n i t e d S t a t e s v. S e l v a , 

559 F.2d 1303, 1305-06 (5th C i r . 1977)). 

In t h i s case, S t a n l e y i s r e p r e s e n t e d on appea l by the 

same a t t o r n e y s who r e p r e s e n t e d him a t t r i a l . T h e r e f o r e , 

S t a n l e y must make a s p e c i f i c showing of p r e j u d i c e r e s u l t i n g 

from the f a i l u r e t o r e c o r d and p r e s e r v e the p r o c e e d i n g s he 

c l a i m s s h o u l d have been i n c l u d e d i n the r e c o r d on a p p e a l . See  

Hodges v. S t a t e , 926 So. 2d 1060, 1066 ( A l a . Crim. App. 2005). 

S t a n l e y f a i l e d t o s p e c i f i c a l l y a l l e g e t h a t a n y t h i n g e r r o n e o u s , 

i n f l a m m a t o r y , or p r e j u d i c i a l o c c u r r e d d u r i n g the un r e c o r d e d 

p o r t i o n s of the t r i a l . The u n r e c o r d e d p r o c e e d i n g s took p l a c e 

i n open c o u r t ; defense c o u n s e l had a f u l l o p p o r t u n i t y t o 

comment on and c h a l l e n g e those p r o c e e d i n g s ; defense c o u n s e l 

d i d not o b j e c t t o the i n j e c t i o n of a n y t h i n g p r e j u d i c i a l ; and 
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S t a n l e y has not a l l e g e d or o f f e r e d any e v i d e n c e t h a t he was 

a c t u a l l y p r e j u d i c e d by a n y t h i n g t h a t was not on the r e c o r d . 

F u r t h e r , a f t e r r e v i e w i n g the r e c o r d a t the p o i n t of each 

t r a n s c r i p t o m i s s i o n r e f e r e n c e d by S t a n l e y , we c o n c l ude t h a t 

the l a c k of a complete t r a n s c r i p t i o n has not a d v e r s e l y 

a f f e c t e d h i s s u b s t a n t i a l r i g h t s . See Brown, 11 So. 3d a t 893 

( " [ I ] t i s c l e a r t h a t no major p o r t i o n s of the r e c o r d are 

m i s s i n g . In the overwhelming m a j o r i t y of the pages c i t e d , the 

c o n v e r s a t i o n a f t e r the d i s c u s s i o n t h a t was not t r a n s c r i b e d 

c o n t i n u e s on as i f n o t h i n g o c c u r r e d o f f the r e c o r d . Indeed, 

i n some i n s t a n c e s i t i s c l e a r t h a t the c o u r t was i n v o l v e d i n 

s c h e d u l i n g m a t t e r s or t h a t the o f f - t h e - r e c o r d d i s c u s s i o n was 

between defense c o u n s e l and the p r o s e c u t i o n . " ) . Thus, we f i n d 

no p l a i n e r r o r . 

X. 

S t a n l e y a l l e g e s s e v e r a l i n s t a n c e s of p r o s e c u t o r i a l 

misconduct. ( S t a n l e y ' s b r i e f , I s s u e V I I I , pp. 70-76.) 

Because S t a n l e y d i d not o b j e c t t o the p r o s e c u t o r ' s argument 

and q u e s t i o n i n g i n t h i s r e g a r d , we r e v i e w t h e s e c l a i m s under 

the p l a i n - e r r o r r u l e . See Rule 45A, A l a . R. App. P. 

R e g a r d i n g p r o s e c u t o r i a l - m i s c o n d u c t c l a i m s , the r o l e of a 
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p r o s e c u t o r , and t h i s C o u r t ' s s t a n d a r d o f r e v i e w when 

e v a l u a t i n g c l a i m s o f p r o s e c u t o r i a l m i s c o n d u c t , t h i s C o u r t has 

s a i d : 

" ' " I t i s , o f c o u r s e , t h e 
d u t y o f e v e r y p r o s e c u t o r t o 
r e p r e s e n t t h e i n t e r e s t s o f t h e 
s t a t e z e a l o u s l y , v i g o r o u s l y , and 
e a r n e s t l y . H i s ' r e s p o n s i b i l i t y 
[ a s ] a p u b l i c p r o s e c u t o r d i f f e r s 
f r o m t h a t o f t h e u s u a l a d v o c a t e ; 
[ h i s ] d u t y i s n o t m e r e l y t o 
c o n v i c t , b u t a l s o t o p r o t e c t t h e 
i n n o c e n t . ' EC7-13, Alabama Code 
o f P r o f e s s i o n a l R e s p o n s i b i l i t y . 
'The p r o s e c u t i n g a t t o r n e y owes a 
d u t y t o e x e r c i s e h i s f u l l p owers 
i n f u r t h e r a n c e o f s o c i e t y ' s v a l i d 
a n d s t r o n g i n t e r e s t i n 
e n f o r c e m e n t o f c r i m i n a l l a w s , n o t 
o n l y i n s e e i n g t h a t t h e g u i l t y 
a r e p u n i s h e d b u t t h a t c r i m i n a l 
a c t s by o t h e r s a r e d i s c o u r a g e d by 
e xample o f s u c h p u n i s h m e n t . ' 

" S p r i n k l e v. S t a t e , 368 So. 2d 554, 561 
( A l a . C r . App. 1 9 7 8 ) , w r i t q u a s h e d , 368 So. 
2d 565 ( A l a . 1 9 7 9 ) . " 

" ' I n i t i a l l y , we o b s e r v e t h a t t h e t r i a l c o u r t 
i n s t r u c t e d t h e j u r y t h a t comments o f c o u n s e l were 
n o t e v i d e n c e i n t h e c a s e . A l s o , we have r e p e a t e d l y 
s t a t e d t h a t , " ' S t a t e m e n t s o f c o u n s e l i n argument t o 
t h e j u r y must be v i e w e d as h a v i n g been made i n t h e 
h e a t o f t h e d e b a t e , and s u c h s t a t e m e n t s a r e u s u a l l y 
v a l u e d by t h e j u r y a t t h e i r t r u e w o r t h . ' " S t e p h e n s  
v. S t a t e , 580 So. 2d 11, 22 ( A l a . C r . App. 1 9 9 0 ) , 
a f f ' d , 580 So. 2d 26 ( A l a . ) , c e r t . d e n i e d , 502 U.S. 
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859, 112 S. C t . 176, 116 L. Ed. 2d 138 ( 1 9 9 1 ) , 
q u o t i n g H a r r i s v. S t a t e , 539 So. 2d 1117, 1123 ( A l a . 
C r . App. 1 9 8 8 ) . M o r e o v e r , a p r o s e c u t o r i s f r e e t o 
a r g u e h i s i m p r e s s i o n s o f t h e e v i d e n c e . Freeman, 
s u p r a . ' " 

S t a l l w o r t h , 868 So. 2d a t 1153-54 ( q u o t i n g D a v i s v. S t a t e , 494 

So. 2d 851, 853 ( A l a . C r i m . App. 1 9 8 6 ) ) . 

"'The p r o s e c u t o r ' s duty i n a c r i m i n a l 
p r o s e c u t i o n i s t o seek j u s t i c e , and 
a l t h o u g h the p r o s e c u t o r s h o u l d p r o s e c u t e 
w i t h v i g o r , he or she s h o u l d not use 
improper methods c a l c u l a t e d t o produce a 
w r o n g f u l c o n v i c t i o n . ' Smith v. S t a t e , [Ms. 
CR-97-1258, December 22, 2000] So. 3d 

, ( A l a . Crim. App. 2000), a f f ' d i n 
p e r t i n e n t p a r t , r e v ' d on o t h e r grounds, 
[Ms. 1010267, March 14, 2003] So. 3d 

( A l a . 2003). 'In r e v i e w i n g a l l e g e d l y 
improper p r o s e c u t o r i a l comments, conduct, 
and q u e s t i o n i n g of w i t n e s s e s , the t a s k of 
t h i s C ourt i s t o c o n s i d e r t h e i r impact i n 
the c o n t e x t of the p a r t i c u l a r t r i a l , and 
not t o view the a l l e g e d l y improper a c t s i n 
the a b s t r a c t . ' Bankhead v. S t a t e , 585 So. 
2d 97, 106 ( A l a . Crim. App. 1989), remanded 
on o t h e r grounds, 585 So. 2d 112 ( A l a . 
1991), a f f ' d on r e t u r n t o remand, 625 So. 
2d 1141 ( A l a . Crim. App. 1992), r e v ' d on 
o t h e r grounds, 625 So. 2d 1146 ( A l a . 1993). 
' " P r o s e c u t o r i a l misconduct i s a b a s i s f o r 
r e v e r s i n g an a p p e l l a n t ' s c o n v i c t i o n o n l y 
i f , i n the c o n t e x t of the e n t i r e t r i a l and 
i n l i g h t of any c u r a t i v e i n s t r u c t i o n , the 
misconduct may have p r e j u d i c e d the 
s u b s t a n t i a l r i g h t s of the accused."' 
C a r r o l l v. S t a t e , 599 So. 2d 1253, 1268 
( A l a . Crim. App. 1992), a f f ' d , 627 So. 2d 
874 ( A l a . 1993), q u o t i n g U n i t e d S t a t e s v.  
Reed, 887 F.2d 1398, 1402 (11th C i r . 1989). 
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The r e l e v a n t q u e s t i o n i s whether the 
p r o s e c u t o r ' s conduct 'so i n f e c t e d the t r i a l 
w i t h u n f a i r n e s s as t o make the r e s u l t i n g 
c o n v i c t i o n a d e n i a l of due p r o c e s s . ' 
D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 637, 
643 (1974)." 

Minor v. S t a t e , 914 So. 2d 372, 415 ( A l a . Crim. App. 2004). 

In a d d i t i o n : 

" ' I n j u d g i n g a p r o s e c u t o r ' s c l o s i n g 
a r gument, t h e s t a n d a r d i s w h e t h e r t h e 
argument "so i n f e c t e d t h e t r i a l w i t h 
u n f a i r n e s s as t o make t h e r e s u l t i n g 
c o n v i c t i o n a d e n i a l o f due p r o c e s s . " ' 
B a n k h e a d [ v. S t a t e ] , 585 So. 2d [97,] 107 
[ ( A l a . C r i m . App. 1989),] q u o t i n g Darden v.  
W a i n w r i g h t , 477 U.S. 168, 181, 106 S. C t . 
2464, 2471, 91 L. Ed.2d 144 (1986) ( q u o t i n g 
D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 637, 94 
S. C t . 1868, 40 L. Ed. 2d 431 ( 1 9 7 4 ) ) . 'A 
p r o s e c u t o r ' s s t a t e m e n t must be v i e w e d i n 
t h e c o n t e x t o f a l l o f t h e e v i d e n c e 
p r e s e n t e d and i n t h e c o n t e x t o f t h e 
c o m p l e t e c l o s i n g a r g u m e n t s t o t h e j u r y . ' 
R o b e r t s v. S t a t e , 735 So. 2d 1244, 1253 
( A l a . C r i m . App. 1 9 9 7 ) , a f f ' d , 735 So. 2d 
1270 ( A l a . ) , c e r t . d e n i e d , 538 U.S. 939, 
120 S. C t . 346, 145 L. Ed. 2d 271 ( 1 9 9 9 ) . 
M o r e o v e r , ' s t a t e m e n t s o f c o u n s e l i n 
argument t o t h e j u r y must be v i e w e d as 
d e l i v e r e d i n t h e h e a t o f d e b a t e ; s u c h 
s t a t e m e n t s a r e u s u a l l y v a l u e d by t h e j u r y 
a t t h e i r t r u e w o r t h and a r e n o t e x p e c t e d t o 
become f a c t o r s i n t h e f o r m a t i o n o f t h e 
v e r d i c t . ' B a n k h e a d, 585 So. 2d a t 106. 
' Q u e s t i o n s o f t h e p r o p r i e t y o f argument o f 
c o u n s e l a r e l a r g e l y w i t h i n t h e t r i a l 
c o u r t ' s d i s c r e t i o n , M c C u l l o u g h v. S t a t e , 
357 So. 2d 397 , 399 ( A l a . C r i m . App. 1 9 7 8 ) , 
and t h a t c o u r t i s g i v e n b r o a d d i s c r e t i o n i n 
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d e t e r m i n i n g what i s p e r m i s s i b l e a r g ument.' 
B a n k h e a d, 585 So. 2d a t 105. We w i l l n o t 
r e v e r s e t h e judgment o f t h e t r i a l c o u r t 
u n l e s s t h e r e has been an abuse o f t h a t 
d i s c r e t i o n . I d . " 

F e r g u s o n , 814 So. 2d a t 945-46. M o r e o v e r , " ' [ t ] h i s c o u r t has 

c o n c l u d e d t h a t t h e f a i l u r e t o o b j e c t t o i m p r o p e r p r o s e c u t o r i a l 

a r g u m e n t s ... s h o u l d be w e i g h e d as p a r t o f o u r e v a l u a t i o n o f 

t h e c l a i m on t h e m e r i t s b e c a u s e o f i t s s u g g e s t i o n t h a t t h e 

d e f e n s e d i d n o t c o n s i d e r t h e comments i n q u e s t i o n t o be 

p a r t i c u l a r l y h a r m f u l . ' " K u e n z e l v. S t a t e , 577 So. 2d 474, 489 

( A l a . C r i m . App. 1990) ( q u o t i n g J o h n s o n v. W a i n w r i g h t , 778 

F.2d 623, 629 n.6 ( 1 1 t h C i r . 1 9 8 5 ) ) . 

M i n d f u l o f t h e a b o v e - s t a t e d p r i n c i p l e s , t h i s C o u r t 

a d d r e s s e s e a c h o f S t a n l e y ' s a r g u m e n t s i n t u r n . 

A. 

S t a n l e y contends t h a t the p r o s e c u t i o n i m p r o p e r l y a ppealed 

t o gender s t e r e o t y p e s d u r i n g the r e b u t t a l c l o s i n g argument at 

b o t h the g u i l t phase and the p e n a l t y phase. S p e c i f i c a l l y , 

S t a n l e y c i t e s e r r o r when the p r o s e c u t o r argued as f o l l o w s , 

d u r i n g the r e b u t t a l c l o s i n g argument of the g u i l t p h a s e : 

"[PROSECUTOR]: ... Do you t h i n k a 115-pound 
woman d i d t h i s t o Henry Smith? 

" ( C o u n s e l d i s p l a y s s e v e r a l p i c t u r e s t o j u r y . ) 
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"[PROSECUTOR]: ... Is t h a t what you t h i n k ? I s 
t h a t what you r e a l l y b e l i e v e : That a 115-pound woman 
d i d t h i s ? 

"... Think she d i d t h a t by h e r s e l f , 115-pound 
woman? 

" . . . 

"... Who i s more l i k e l y t o d e l i v e r t h a t 
tremendous blow: T h i s 115-pound woman or Tony 
S t a n l e y ? ... " 

(R. 1055-56.) Subsequently, d u r i n g the p e n a l t y - p h a s e r e b u t t a l 

c l o s i n g argument, the p r o s e c u t o r s a i d : "[U]se your common 

sense. Is t h a t the work of a man or woman?" (R. 1191.) 

S t a n l e y p r e s e n t e d v i r t u a l l y t h i s i d e n t i c a l i s s u e , 

d i s c u s s e d i n Issue I.B.5 above, when a r g u i n g t he S t a t e 

v i o l a t e d Batson and J.E.B. by a l l e g e d l y i n j e c t i n g gender 

s t e r e o t y p e s i n t o the t r i a l . C o n t r a r y t o S t a n l e y ' s c o n t e n t i o n , 

however, t h a t p o r t i o n of the p r o s e c u t o r ' s g u i l t - p h a s e r e b u t t a l 

c l o s i n g argument c i t e d was not improper gender s t e r e o t y p i n g ; 

r a t h e r , the p r o s e c u t o r ' s remarks were a p r o p e r argument t h a t 

the f a c t s of the case d i d not sup p o r t S t a n l e y ' s c l a i m t h a t h i s 

w i f e was more c u l p a b l e than he was or t h a t she a c t e d a l o n e i n 

murdering Smith. "The p r o s e c u t i o n i s e n t i t l e d t o ' s p o t l i g h t 

the defense's s t r a t e g y , ' and a p r o s e c u t o r ' s remarks d u r i n g 

c l o s i n g argument p o i n t i n g out the f l a w s i n the defense's 
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t h e o r y of the case do not c o n s t i t u t e improper argument." 

Reeves v. S t a t e , 807 So. 2d 18, 45 ( A l a . Crim. App. 2000) . 

Even i f the p r o s e c u t o r ' s remarks c o u l d be c h a r a c t e r i z e d 

as i n v o k i n g gender s t e r e o t y p e s , the r e c o r d i n d i c a t e s t h a t the 

p r o s e c u t o r ' s argument made i n r e b u t t a l d u r i n g t he g u i l t phase 

of t r i a l was p e r m i s s i b l e as a " r e p l y i n k i n d " t o defense 

c o u n s e l ' s argument. In r e v i e w i n g the S t a t e ' s r e b u t t a l i n i t s 

e n t i r e t y , d u r i n g b o t h the g u i l t phase and the p e n a l t y phase, 

i t i s c l e a r t h a t the comments were responses t o s i m i l a r 

remarks made i n S t a n l e y ' s c l o s i n g argument r e g a r d i n g whether 

S h e l l y was more c u l p a b l e t h a n he was or a c t e d a l o n e . "When 

the door i s opened by defense c o u n s e l ' s argument, i t swings 

wide, and a number of areas b a r r e d t o p r o s e c u t o r i a l comment 

would suddenly be s u b j e c t t o r e p l y . " D a v i s , 494 So. 2d a t 

855. " I t i s a x i o m a t i c t h a t a p r o s e c u t o r may l e g i t i m a t e l y 

argue f a c t s i n e v i d e n c e and, f u r t h e r , t h a t a p r o s e c u t o r has a 

r i g h t based on fundamental f a i r n e s s t o r e p l y i n k i n d t o the 

argument of defense c o u n s e l . DeBruce v. S t a t e , 651 So. 2d 

599, 609 ( A l a . Crim. App. 1993), a f f ' d , 651 So. 2d 624 ( A l a . 

1994)." H a r r i s , 2 So. 3d a t 921. A p r o s e c u t o r ' s arguments 

and statements "'must be examined i n [ t h e i r ] c o n t e x t and i n 
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l i g h t of what had t r a n s p i r e d , t h a t i s i n l i g h t of p r e c e d i n g 

argument of defense c o u n s e l , t o which the p r o s e c u t o r ' s 

argument[s were] an answer.'" Stephens v. S t a t e , 580 So. 2d 

11, 21 ( A l a . Crim. App. 1990), a f f ' d , 580 So. 2d 26 ( A l a . 

1991) ( q u o t i n g Henderson v. S t a t e , 460 So. 2d 331, 333 ( A l a . 

Crim. App. 1984)). 

In l i g h t of the c o n t e x t i n which the arguments were made 

and what defense c o u n s e l had argued, the p r o s e c u t o r ' s 

arguments were not of such a n a t u r e t h a t they "so i n f e c t e d the 

t r i a l w i t h u n f a i r n e s s as t o make the r e s u l t i n g c o n v i c t i o n a 

d e n i a l of due p r o c e s s . " Darden v. W a i n w r i g h t , 477 U.S. 168 

( 1 9 8 6 ) . A l s o , the t r i a l c o u r t r e p e a t e d l y i n s t r u c t e d the j u r y 

t h a t the e v i d e n c e i n t h i s case came from the t e s t i m o n y from 

the w i t n e s s s t a n d and from the e x h i b i t s i n t r o d u c e d i n t o 

e v i d e n c e and not from the a t t o r n e y s ' s t a t e m e n t s . We presume 

t h a t the j u r y f o l l o w e d the t r i a l c o u r t ' s i n s t r u c t i o n s . See  

T a y l o r , 666 So. 2d 36 ( A l a . Crim. App. 1994). A f t e r r e v i e w i n g 

the comments i n the c o n t e x t of the e n t i r e p r o c e e d i n g s , we 

conclude t h a t the comments d i d not i m p r o p e r l y a p p e a l t o gender 

s t e r e o t y p e s and t h a t t h e y were not of such a n a t u r e as t o 
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i n f l a m e the p a s s i o n s of the j u r y . For t h e s e r e a s o n s , we do 

not f i n d any p l a i n e r r o r i n t h i s r e g a r d . 

B. 

S t a n l e y a s s e r t s e r r o r because the p r o s e c u t o r urged the 

j u r y " t o do [ i t s ] d uty" and r e t u r n a v e r d i c t of g u i l t y o f 

c a p i t a l murder. S t a n l e y r e f e r s t o a statement made by one of 

the p r o s e c u t o r s a t the c l o s e of h i s g u i l t - p h a s e argument, 

a r g u i n g t o the j u r y t h a t i t was the j u r y ' s duty t o r e t u r n a 

v e r d i c t of g u i l t y of c a p i t a l murder. S p e c i f i c a l l y , the 

p r o s e c u t o r s t a t e d as f o l l o w s : 

" I ask you as the D i s t r i c t A t t o r n e y of C o l b e r t 
County and on b e h a l f of the p e o p l e of the s t a t e of 
Alabama t o go i n t h e r e and do your duty and r e t u r n 
a v e r d i c t of c a p i t a l murder because t h a t ' s e x a c t l y 
what i t i s . " 

(R. 1058.) 

i n " ' G e n e r a l l y , the p r o s e c u t o r i s 
e r r o r by e x h o r t i n g the j u r y t o "do what's 
r i g h t , " or t o "do i t s j o b , " i f t h a t 
e x h o r t a t i o n " i m p l [ i e s ] t h a t , i n o r d e r t o do 
so, i t can o n l y r e a c h a c e r t a i n v e r d i c t , 
r e g a r d l e s s of i t s duty t o weigh the 
e v i d e n c e and f o l l o w the c o u r t ' s 
i n s t r u c t i o n s on the law."' McNair v.  
S t a t e , 653 So.2d 320, 339-40 ( A l a . Crim. 
App. 1992), a f f ' d , 653 So. 2d 353 ( A l a . 
1994), q u o t i n g A r t h u r v. S t a t e , 575 So. 2d 
1165, 1185 ( A l a . Crim. App. 1990) . 
However, i t i s not improper f o r a 
p r o s e c u t o r t o argue t o the j u r y t h a t a 
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defendant i s g u i l t y or t o urge t he j u r y t o 
f i n d the defendant g u i l t y o f the crime 
charged so l o n g as t h a t argument i s based 
on the e v i d e n c e ; i n f a c t , t h a t i s e x a c t l y 
what a p r o s e c u t o r i s supposed t o do d u r i n g 
c l o s i n g argument. See Galloway v. S t a t e , 
484 So. 2d 1199 ( A l a . Crim. App. 1986), and 
the a u t h o r i t i e s c i t e d t h e r e i n . See a l s o 
Broadnax v. S t a t e , 825 So. 2d 134, 183 
( A l a . Crim. App. 2000), a f f ' d , 825 So. 2d 
233 ( A l a . 2001), and Melson v. S t a t e , 775 
So. 2d 857, 889-90 ( A l a . Crim. App. 1999), 
a f f ' d , 775 So. 2d 904 ( A l a . 2000). 
Moreover, '"the p r o s e c u t i n g a t t o r n e y may 
c h a r a c t e r i z e the accused or h i s conduct i n 
language which, a l t h o u g h i t c o n s i s t s of 
i n v e c t i v e or o p p r o b r i o u s terms, a c c o r d s 
w i t h the ev i d e n c e of the case."' Henderson  
v. S t a t e , 584 So. 2d 841, 857 ( A l a . Crim. 
App. 1988), remanded on o t h e r grounds, 584 
So. 2d 862 ( A l a . 1991), on remand t o , 587 
So. 2d 1071 ( A l a . Crim. App. 1991), 
remanded on o t h e r grounds, 616 So. 2d 348 
( A l a . 1992), on r e t u r n t o remand, 616 So. 
2d 352 ( A l a . Crim. App. 1993), q u o t i n g 
N i c k s v. S t a t e , 521 So. 2d 1018, 1023 ( A l a . 
Crim. App. 1987), a f f ' d , 521 So. 2d 1035 
( A l a . 1988). See a l s o Handley v. S t a t e , 
214 A l a . 172, 175, 106 So. 692, 695 (1925) 
(argument, '"She i s a murderer; she i s a 
murderer. She i s not some one who has 
committed some of the lower o f f e n s e s of 
h o m i c i d e " - - d i d not t r a n s c e n d the bounds of 
l e g i t i m a t e argument'); Maples v. S t a t e , 758 
So. 2d 1, 58 ( A l a . Crim. App.), a f f ' d , 758 
So. 2d 81 ( A l a . 1999) ( p r o s e c u t o r ' s comment 
t h a t the defendant ' " i s a murderer; a 
c a p i t a l murderer"' was not i m p r o p e r ) ; 
Melson, 775 So. 2d a t 889 ( p r o s e c u t o r ' s 
r e f e r e n c e t o the defendant as a 
' " c o l d - b l o o d e d murderer"' w i t h '"no 
remorse"' was not i m p r o p e r ) ; Thomas v. 
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S t a t e , 766 So. 2d 860, 933-34 ( A l a . Crim. 
App. 1998), a f f ' d , 766 So. 2d 975 ( A l a . 
2000) ( p r o s e c u t o r ' s r e f e r e n c e s t o defendant 
as a ' " s t r e e t punk,"' ' " c r i m i n a l , " ' 
'"thug,"' '"murderer,"' and ' " m a n i p u l a t o r " ' 
were not i m p r o p e r ) ; and K i n a r d v. S t a t e , 
495 So. 2d 705, 711 ( A l a . Crim. App. 1986) 
( p r o s e c u t o r ' s r e f e r e n c e t o defendant as 
'"an u n m i t i g a t e d l i a r and murderer"' was 
not i m p r o p e r ) . The p r o s e c u t o r ' s comments 
were s u p p o r t e d by the e v i d e n c e i n t h i s case 
and were not improper." 

Minor, 914 So. 2d a t 420 ( f i n d i n g no p l a i n e r r o r i n 

p r o s e c u t o r ' s comment a s k i n g the j u r y " ' t o f i n d t h a t man g u i l t y 

of the murder of h i s son'") . See M o r r i s , So. 3d a t ; 

Brooks v. S t a t e , 973 So. 2d a t 395-99. 

A d d i t i o n a l l y , " ' [ t ] h e r e i s no i m p r o p r i e t y i n a 

p r o s e c u t o r ' s a p p e a l t o the j u r y f o r j u s t i c e and t o p r o p e r l y 

p e r f o r m i t s d u t y . ' " Freeman v. S t a t e , 776 So. 2d 160, 186 

( A l a . Crim. App. 1999) ( q u o t i n g P r i c e v. S t a t e , 725 So. 2d 

1003, 1033 ( A l a . Crim. App. 1997)). Because the p r o s e c u t o r ' s 

comments f e l l w i t h i n the range of p e r m i s s i b l e argument, 

S t a n l e y has f a i l e d t o e s t a b l i s h t h a t t h e s e comments were 

improper or t h a t they so i n f e c t e d the t r i a l w i t h u n f a i r n e s s 

t h a t he was d e n i e d due p r o c e s s . See Darden. T h e r e f o r e , no 
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p l a i n e r r o r o c c u r r e d , and S t a n l e y i s not e n t i t l e d t o any 

r e l i e f . 3 2 

C. 

S t a n l e y argues the p r o s e c u t o r m i s l e d the j u r y on the law 

and the f a c t s d u r i n g c l o s i n g arguments i n two s e p a r a t e 

i n s t a n c e s . These i n s t a n c e s were a l s o not o b j e c t e d t o ; t h u s , 

our r e v i e w i s l i m i t e d t o p l a i n e r r o r . See Rule 45A, A l a . R. 

App. P. 

S t a n l e y contends the p r o s e c u t o r m i s s t a t e d the law and 

lowered the S t a t e ' s burden of p r o o f when he asked the j u r y 

d u r i n g c l o s i n g argument: " I s i t more l i k e l y t h a t she d i d i t or 

Tony d i d i t ? " (R. 1005.) When c o n s i d e r e d i n the c o n t e x t of 

the e n t i r e c l o s i n g argument, the p r o s e c u t o r d i d not m i s s t a t e 

the law or i m p r o p e r l y s h i f t the burden of p r o o f t o S t a n l e y . 

See Broadnax, 825 So. 2d a t 184-85 ( p r o s e c u t o r d i d not 

i m p r o p e r l y s h i f t the burden of p r o o f t o the defendant d u r i n g 

c l o s i n g arguments i n the g u i l t phase of c a p i t a l - m u r d e r 

p r o s e c u t i o n , where p r o s e c u t o r d i d not suggest t h a t defendant 

3 2 S t a n l e y c i t e d G u t h r i e v. S t a t e , 616 So. 2d 913, 932 
( A l a . Crim. App. 1993), i n s u p p o r t of t h i s c l a i m . However, 
the complained-of argument o c c u r r e d i n the g u i l t - p h a s e c l o s i n g 
argument. G u t h r i e a d d r e s s e d p r o s e c u t o r i a l misconduct d u r i n g 
the s e n t e n c i n g phase of a t r i a l . 
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had o b l i g a t i o n t o produce any e v i d e n c e or t o prove h i s 

innocence, but asked the j u r y t o c o n s i d e r e v i d e n c e p r e s e n t e d 

and t o determine whether e v i d e n c e e s t a b l i s h e d r e a s o n a b l e doubt 

as t o defendant's g u i l t ) . See a l s o B a r b e r v. S t a t e , 952 So. 

2d 393, 440-42 ( A l a . Crim. App. 2005) (burden was not 

i m p r o p e r l y s h i f t e d where the p r o s e c u t o r ' s statement t h a t the 

defendant would not want t o t a l k about h i s c o n f e s s i o n because 

a l l he would have t o say i s t h a t he was i n t o x i c a t e d ) ; M inor, 

914 So. 2d a t 420-21 ( p r o s e c u t o r ' s comments d u r i n g r e b u t t a l 

c l o s i n g argument of g u i l t phase of c a p i t a l t r i a l d i d not 

i m p e r m i s s i b l y s h i f t the burden of p r o o f but were a l e g i t i m a t e 

comment on the l a c k of e v i d e n c e t o s u p p o r t the defense's 

t h e o r y ) ; Reeves, 807 So. 2d a t 45-46 ( p r o s e c u t o r ' s comment 

d u r i n g r e b u t t a l c l o s i n g argument a t g u i l t phase d i d not 

s p o t l i g h t defense's s t r a t e g y and argue t h a t the e v i d e n c e d i d 

not s u p p o r t defense's t h e o r y t h a t the r o b b e r y was a "'mere 

a f t e r t h o u g h t ' " ) . F u r t h e r , the t r i a l c o u r t i n s t r u c t e d the j u r y 

as t o the S t a t e ' s burden of p r o o f and the presumption of 

innocence a f f o r d e d a defendant. T h e r e f o r e , we conclude t h a t 

r e a s o n a b l e j u r o r s would not have c o n s t r u e d the argument t o 

mean t h a t S t a n l e y had any burden of p r o o f . A c c o r d i n g l y , we do 
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not f i n d t h a t t h e r e was any e r r o r , much l e s s p l a i n e r r o r , i n 

t h i s r e g a r d . 

R e g a r d i n g h i s second c o n t e n t i o n t h a t the p r o s e c u t o r 

m i s s t a t e d the f a c t s d u r i n g c l o s i n g argument, we l i k e w i s e f i n d 

no e r r o r . S t a n l e y complains t h a t the p r o s e c u t o r m i s s t a t e d 

Jenna M i t c h e l l ' s t e s t i m o n y when d u r i n g c l o s i n g arguments he 

s t a t e d t h a t S t a n l e y t o l d Jenna M i t c h e l l t h a t " I deserve i t " 

and "Your Mom doesn't deserve t h i s . I deserve i t . " Jenna 

M i t c h e l l ' s t e s t i m o n y was as f o l l o w s : 

"Q: What d i d he say t o you? 

"A: S a i d t h a t my mom s h o u l d n ' t have t o tak e the 
blame f o r i t and t h a t she d i d n ' t have n o t h i n g 
t o do w i t h i t . 

"Q: What e l s e d i d he say? 

"A: That i t wasn't her f a u l t . 

"Q: What e l s e ? 

"A: And t h a t he s h o u l d t a k e the blame f o r i t . " 

(R. 707.) 

The p r o s e c u t o r ' s statements here were r e a s o n a b l e 

i n f e r e n c e s drawn from the e v i d e n c e and were not of such a 

na t u r e t h a t t h e y "'so i n f e c t e d the t r i a l w i t h u n f a i r n e s s as t o 

make the r e s u l t i n g c o n v i c t i o n a d e n i a l of due p r o c e s s . ' " 
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Darden. The t r i a l c o u r t r e p e a t e d l y i n s t r u c t e d the j u r y t h a t 

the statements of the a t t o r n e y s were not ev i d e n c e and t h a t i t 

s h o u l d c o n s i d e r o n l y those statements t h a t were s u p p o r t e d by 

the e v i d e n c e . We presume t h a t the j u r y f o l l o w e d the t r i a l 

c o u r t ' s i n s t r u c t i o n s . See T a y l o r , 666 So. 2d 36 ( A l a . Crim. 

App. 1994). A c c o r d i n g l y , we f i n d no e r r o r , p l a i n or 

o t h e r w i s e , i n the p r o s e c u t o r ' s s t a t i n g h i s i m p r e s s i o n s of what 

i n f e r e n c e s c o u l d be drawn from the e v i d e n c e . See Lee, 898 So. 

2d a t 851-52. 

D. 

In a c u r s o r y argument p r e s e n t e d i n h i s b r i e f , S t a n l e y 

suggests t h a t h i s c o n v i c t i o n i s due t o be r e v e r s e d because the 

" p r o s e c u t o r made e x t e n s i v e use of l e a d i n g q u e s t i o n s . " 

( S t a n l e y ' s b r i e f , p. 74.) He then r e f e r e n c e s 62 p l a c e s i n the 

r e c o r d where t h i s " e g r e g i o u s " conduct supposedly o c c u r r e d . He 

a l s o s p e c i f i c a l l y c i t e s i n s t a n c e s d u r i n g S h e l l y ' s t e s t i m o n y 

and c l a i m s t h a t the p r o s e c u t o r badgered Dot, S t a n l e y ' s mother, 

on c r o s s - e x a m i n a t i o n . 

S t a n l e y o b j e c t e d t o o n l y two of the c i t e d i n s t a n c e s of 

the p r o s e c u t o r ' s p u r p o r t e d l y l e a d i n g q u e s t i o n s . On b o t h of 

those i n s t a n c e s , the t r i a l judge i n s t r u c t e d the p r o s e c u t o r not 

159 



CR-06-2236 

t o l e a d the w i t n e s s . (R. 483, 729-28.) Defense c o u n s e l d i d 

not move t o s t r i k e the answers. 

As t o the r e m a i n i n g a l l e g e d l y improper q u e s t i o n s , as t h i s 

C o urt s a i d i n Broadnax, "[b ] e c a u s e of the way t h i s i s s u e i s 

p r e s e n t e d i n h i s b r i e f t o t h i s C o u r t , we s e r i o u s l y q u e s t i o n 

[ S t a n l e y ' s ] s i n c e r i t y i n making t h i s argument." 825 So. 2d a t 

170. H i s s t r i n g c i t a t i o n t o numerous pages from the r e c o r d 

does not meet the r e q u i r e m e n t s of R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. 

P. L i k e w i s e , S t a n l e y f a i l s t o s p e c i f y which q u e s t i o n s were 

a l l e g e d l y improper, or how he was p r e j u d i c e d by the a l l e g e d l y 

improper q u e s t i o n s . We w i l l not c r e a t e S t a n l e y ' s argument f o r 

him. Egbuonu v. S t a t e , 993 So. 2d 35, 38-39 ( A l a . Crim. App. 

2007). See Reynolds, So. 3d a t . F u r t h e r , i n Calhoun 

v. S t a t e , 932 So. 2d 923 ( A l a . Crim. App. 2005), t h i s C ourt 

s t a t e d as f o l l o w s r e g a r d i n g l e a d i n g q u e s t i o n s i n a c a p i t a l 

case: 

"Rule 6 1 1 ( c ) , A l a . R. E v i d . , which addresses 
l e a d i n g q u e s t i o n s , s t a t e s : 

"'Leading q u e s t i o n s s h o u l d not be used on 
the d i r e c t e x a m i n a t i o n of a w i t n e s s , except 
when j u s t i c e r e q u i r e s t h a t t h e y be a l l o w e d . 
L e a d i n g q u e s t i o n s are p e r m i t t e d on 
c r o s s - e x a m i n a t i o n . When a p a r t y c a l l s a 
h o s t i l e w i t n e s s , an adverse p a r t y , or a 
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w i t n e s s i d e n t i f i e d w i t h an adverse p a r t y , 
i n t e r r o g a t i o n may be by l e a d i n g q u e s t i o n s . ' i n t e r r o g a t i o n may be 

"Alabama has never e n f o r c e d an a c r o s s - t h e - b o a r d 
ban on l e a d i n g q u e s t i o n s by a p r o s e c u t o r d u r i n g 
d i r e c t e x a m i n a t i o n . 'Every q u e s t i o n may be s a i d i n 
some sense t o be l e a d i n g D o n n e l l v. Jones, 13 
Ala 490, 507 (1848). As we s t a t e d i n W i l l i a m s v. 

568 So. 2d 354 
1990): 

A l a . 490, 507 (1848). As we s t a t e d 
S t a t e , 568 So. 2d 354, 356-57 ( A l a . Crim. App. 
1 n n n \ . 

"'"Any q u e s t i o n e x p r e s s l y or i m p l i e d l y 
assuming a m a t e r i a l f a c t not t h e r e t o f o r e 
t e s t i f i e d t o , so t h a t the answer may a f f i r m 
such f a c t , i s l e a d i n g . Smith v. S.H. K r e s s  
& Co., 210 A l a . 436, 98 So. 378 [ ( 1 9 2 3 ) ] . " 
Ray v. S t a t e , 32 A l a . App. 556, 559, 28 So. 
2d 116, 118 (1946). "'[T]he t r i a l judge 
has d i s c r e t i o n t o a l l o w some l e a d i n g 
q u e s t i o n s , e s p e c i a l l y s i n c e p r i o r t e s t i m o n y 
i s s i m p l y b e i n g r e p e a t e d . ' Brown  
M e c h a n i c a l C o n t r a c t o r s , I n c . v. C e n t e n n i a l  
I n s . Co., 431 So. 2d 932, 944 ( A l a . 1983). 
'Whether t o a l l o w or d i s a l l o w a l e a d i n g 
q u e s t i o n i s w i t h i n the d i s c r e t i o n of the 
t r i a l c o u r t and except f o r a f l a g r a n t 
v i o l a t i o n t h e r e w i l l not be r e v e r s i b l e 
e r r o r . ' B r a d f o r d v. S t a n l e y , 355 So. 2d 
328, 331 ( A l a . 1978)." Lynn v. S t a t e , 543 
So. 2d 704, 707 ( A l a . Cr. App. 1987), 
a f f i r m e d , 543 So. 2d 709 ( A l a . 1988), c e r t . 
d e n i e d , [493] U.S. [945], 110 S. Ct. 351, 
107 L. Ed. 2d 338 (1989). Thus, l e a d i n g 
q u e s t i o n s may be a l l o w e d on d i r e c t 
e x a m i n a t i o n , depending on the c i r c u m s t a n c e s 
of the p a r t i c u l a r case. C e r t a i n s u b j e c t s 
are e s p e c i a l l y c o nducive t o a l e a d i n g form, 
" ' e l s e the c o u n s e l and w i t n e s s cannot be 
made t o u n d e r s t a n d each o t h e r , ' " among them 
" ' [ p ] r o o f of ... p e r s o n a l i d e n t i t y . ' " C. 
Gamble, M c E l r o y ' s Alabama Ev i d e n c e § 
121.05(2) (3d ed. 1977).' 
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"See a l s o Evans v. S t a t e , 794 So. 2d 415 ( A l a . Crim. 
App. 2000), and James v. S t a t e , 788 So. 2d 185 ( A l a . 
Crim. App. 2000). We have r e f u s e d t o f i n d e r r o r 
when a c i r c u i t c o u r t has a l l o w e d l e a d i n g q u e s t i o n s 
on p r e l i m i n a r y m a t t e r s t h a t a r e not d i s p u t e d , see 
Womble v. S t a t e , 44 A l a . App. 416, 211 So. 2d 881 
(1968); when a w i t n e s s i s h o s t i l e , see Dennis v.  
S t a t e , 584 So. 2d 548 ( A l a . Crim. App. 1991); when 
a w i t n e s s i s immature, see McCurley v. S t a t e , 455 
So. 2d 1014 ( A l a . Crim. App. 1984); when a w i t n e s s ' s 
memory has f a i l e d , see G a r t h v. S t a t e , 536 So. 2d 
173 ( A l a . Crim. App. 1988); and t o e s t a b l i s h the 
p r e d i c a t e f o r a d m i s s i o n of a c o n f e s s i o n , see Jones  
v. S t a t e , 292 A l a . 126, 290 So. 2d 165 (1974)." 

932 So. 2d a t 963. 

N e v e r t h e l e s s , our p l a i n - e r r o r r e v i e w n e c e s s a r i l y 

encompassed the pages r e f e r e n c e d by S t a n l e y , and we f i n d no 

p l a i n e r r o r i n the p r o s e c u t o r ' s q u e s t i o n s . See Johnson, 

So. 3d a t ; Lee v. S t a t e , 898 So. 2d a t 827. 

Rega r d i n g h i s argument t h a t the p r o s e c u t o r badgered the 

defense w i t n e s s , Dot, on c r o s s - e x a m i n a t i o n , 

"'A p a r t y i s g i v e n wide l a t i t u d e on 
c r o s s - e x a m i n a t i o n t o t e s t a w i t n e s s ' s 
p a r t i a l i t y , b i a s , i n t e n t , c r e d i b i l i t y , or 
p r e j u d i c e , or t o impeach, i l l u s t r a t e , or 
t e s t the a c c u r a c y of the w i t n e s s ' s 
t e s t i m o n y or r e c o l l e c t i o n as w e l l as the 
e x t e n t of h i s knowledge. W e l l s v. S t a t e , 
292 A l a . 256, 292 So. 2d 471 (1973); 
Housing A u t h o r i t y of C i t y of Decatur v.  
Decatur Land Co., 258 A l a . 607, 64 So. 2d 
594 (1953); Hooper v. S t a t e , 585 So. 2d 142 
( A l a . Cr. App. 1991), c e r t . d e n i e d , 503 
U.S. 920, 112 S. Ct. 1295, 117 L. Ed. 2d 
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517 (1992); C. Gamble, [McElroy's Alabama  
E v i d e n c e , § 136.01 (4th ed. 1 9 9 1 ) ] . The 
range of c r o s s - e x a m i n a t i o n r e s t s l a r g e l y i n 
the d i s c r e t i o n of the t r i a l c o u r t , and t h a t 
c o u r t ' s r u l i n g w i l l not be d i s t u r b e d u n l e s s 
i t c l e a r l y appears t h a t the defendant was 
p r e j u d i c e d by the r u l i n g . Hooper v. S t a t e . 
However, "where the w i t n e s s ' t e s t i m o n y i s 
i m p o r t a n t t o the d e t e r m i n a t i o n of the 
i s s u e s b e i n g t r i e d , t h e r e i s l i t t l e , i f 
any, d i s c r e t i o n i n the t r i a l c o u r t t o 
d i s a l l o w c r o s s - e x a m i n a t i o n . " W e l l s v.  
S t a t e , 292 A l a . a t 258, 292 So. 2d a t 473.' 

" W i l l i a m s v. S t a t e , 710 So. 2d 1276, 1327-28 ( A l a . 
Cr. App. 1996), a f f ' d , 710 So. 2d 1350 ( A l a . 1997), 
c e r t . d e n i e d , 524 U.S. 929, 118 S. Ct. 2325, 141 L. 
Ed. 2d 699 (1998)." 

B a l l a r d , 767 So. 2d a t 1140-41. 

S t a n l e y makes a b l a n k e t argument on a p p e a l t h a t the 

p r o s e c u t o r badgered h i s mother on the s t a n d . However, he 

f a i l s t o p o i n t t o s p e c i f i c i n s t a n c e s and f a i l s t o demonstrate 

t h a t he was s u b s t a n t i a l l y p r e j u d i c e d . The r e c o r d shows t h a t 

on one o c c a s i o n S t a n l e y ' s defense c o u n s e l o b j e c t e d on the 

grounds of b a d g e r i n g t o the p r o s e c u t o r ' s c r o s s - e x a m i n a t i o n of 

Dot. That o c c a s i o n happened s h o r t l y a f t e r the p r o s e c u t o r 

asked Dot the f i r s t q u e s t i o n on c r o s s - e x a m i n a t i o n . 

N e v e r t h e l e s s , we have r e v i e w e d the e n t i r e c r o s s - e x a m i n a t i o n of 

Dot and c o n c lude t h a t the p r o s e c u t o r d i d not s t e p o u t s i d e the 
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range of p r o p r i e t y or badger any defense w i t n e s s i n the 

p r e s e n t case. Thus, we f i n d no e r r o r . 

E. 

F i n a l l y , S t a n l e y argues t h a t the c u m u l a t i v e e f f e c t of the 

a l l e g e d p r o s e c u t o r i a l misconduct i n t h i s case d e n i e d him a 

f a i r t r i a l and r e l i a b l e s e n t e n c i n g and w a r r a n t s r e v e r s a l of 

h i s c o n v i c t i o n and sentence. T h i s Court has c o n s i d e r e d each 

of t he c l a i m s of p r o s e c u t o r i a l misconduct i n d i v i d u a l l y and has 

found t h a t none of the c l a i m s of e r r o r r e q u i r e r e v e r s a l . 

A f t e r t h o r o u g h l y r e v i e w i n g t he r e c o r d and c o n s i d e r i n g the 

a l l e g a t i o n s of p r o s e c u t o r i a l misconduct c u m u l a t i v e l y , we f i n d 

no p r o s e c u t o r i a l misconduct, but even i f t h e r e was 

i m p r o p r i e t y , t h i s Court f i n d s t h a t the c u m u l a t i v e e f f e c t of 

any a l l e g e d e r r o r s d i d not p r o b a b l y i n j u r i o u s l y a f f e c t 

S t a n l e y ' s s u b s t a n t i a l r i g h t s and does not r e q u i r e r e v e r s a l . 

See, e.g., Ex p a r t e Woods, 789 So. 2d 941, 942-43 n.1 ( A l a . 

2001) ("The c o r r e c t r u l e i s t h a t , w h i l e , under the f a c t s of a 

p a r t i c u l a r case, no s i n g l e e r r o r among m u l t i p l e e r r o r s may be 

s u f f i c i e n t l y p r e j u d i c i a l t o r e q u i r e r e v e r s a l under Rule 45, i f 

the accumulated e r r o r s had 'probably i n j u r i o u s l y a f f e c t e d 

s u b s t a n t i a l r i g h t s of the p a r t i e s , ' then the c u m u l a t i v e e f f e c t 
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of the e r r o r s may r e q u i r e r e v e r s a l . " ) . T h e r e f o r e , t h i s c l a i m 

i s w i t h o u t m e r i t . 

In accordance w i t h R u l e 45A, A l a . R. App. P., we have 

s e a r c h e d the r e c o r d w i t h r e s p e c t t o S t a n l e y ' s c a p i t a l - m u r d e r 

c o n v i c t i o n f o r any e r r o r t h a t may have a d v e r s e l y a f f e c t e d 

S t a n l e y ' s s u b s t a n t i a l r i g h t s and have found no p l a i n e r r o r or 

d e f e c t i n the g u i l t - p h a s e p r o c e e d i n g s of the t r i a l . See Rule 

45A, A l a . R. App. P. 

P e n a l t y - P h a s e I s s u e s 

X I . 

In a one-paragraph argument i n h i s b r i e f t o t h i s C o u r t , 

S t a n l e y m a i n t a i n s t h a t "Alabama's p r o t o c o l i s not 

' s u b s t a n t i a l l y s i m i l a r ' t o Kentucky's and t h e r e f o r e Baze [v.  

Rees, 553 U.S. 35 (2008),] i s not c o n t r o l l i n g " and h i s "death 

sentence c o n s t i t u t e s c r u e l and u n u s u a l punishment." 

( S t a n l e y ' s B r i e f , I s s u e X V I I I , pp. 115-16.) 

Th i s i s s u e has p r e v i o u s l y been a d d r e s s e d and d e c i d e d 

a d v e r s e l y t o S t a n l e y . In Gobble v. S t a t e , So. 3d a t , 

t h i s C ourt wrote: 

"Gobble argues t h a t e v o l v i n g s t a n d a r d s of 
decency have re n d e r e d Alabama's method of p e r f o r m i n g 
l e t h a l i n j e c t i o n u n c o n s t i t u t i o n a l . She c i t e s the 
a r t i c l e , L e o n i d a s G. K o n i a r i s , Inadequate 
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A n a e s t h e s i a i n L e t h a l I n j e c t i o n f o r E x e c u t i o n , 3 65 
Lancet 1412 (2005), t o s u p p o r t her argument. T h i s 
s t u d y was based on the improper a d m i n i s t e r i n g of the 
f i r s t drug-sodium t h i o p e n t a l - - w h i c h a c t s as an 
a n a e s t h e s i a . The U n i t e d S t a t e s Supreme Court c i t e d 
t h i s s t u d y i n Baze v. Rees, 553 U.S. 35, n.2, 128 S. 
Ct. 1520, 170 L. Ed. 2d 420 (2008). Alabama's 
method of p e r f o r m i n g l e t h a l i n j e c t i o n , a t h r e e - d r u g 
p r o t o c o l , i s s u b s t a n t i a l l y s i m i l a r t o the one 
c o n s i d e r e d by the U n i t e d S t a t e s Supreme Cou r t i n 
Baze v. Rees. 

"The Alabama Supreme Court i n Ex p a r t e B e l i s l e , 
11 So. 3d 323 ( A l a . 2008), h e l d t h a t Alabama's 
method of p e r f o r m i n g l e t h a l i n j e c t i o n does not 
c o n s t i t u t e c r u e l and u n u s u a l punishment. The Court 
s t a t e d : 

"'The E i g h t h Amendment t o the U n i t e d 
S t a t e s C o n s t i t u t i o n p r o v i d e s : " E x c e s s i v e 
b a i l s h a l l not be r e q u i r e d , nor e x c e s s i v e 
f i n e s imposed, nor c r u e l and u n u s u a l 
punishments i n f l i c t e d . " "Punishments are 
c r u e l when they i n v o l v e t o r t u r e or a 
l i n g e r i n g death; but the punishment of 
death i s not c r u e l w i t h i n the meaning of 
t h a t word as used i n the c o n s t i t u t i o n . I t 
i m p l i e s t h e r e something inhuman and 
b a r b a r ous,--something more than the mere 
e x t i n g u i s h m e n t of l i f e . " I n re Kemmler, 
136 U.S. 436, 447, 10 S. Ct. 930, 34 L. Ed. 
519 (1890). However, as the Supreme Court 
of the U n i t e d S t a t e s r e c e n t l y s t a t e d i n 
Baze v. Rees, 553 U.S. 35, 128 S. Ct. 1520, 
170 L. Ed. 2d 420 (2008) : 

"'"Our cases r e c o g n i z e t h a t 
s u b j e c t i n g i n d i v i d u a l s t o a r i s k 
of f u t u r e harm--not s i m p l y 
a c t u a l l y i n f l i c t i n g p a i n - - c a n 
q u a l i f y as c r u e l and u n u s u a l 
punishment. To e s t a b l i s h t h a t 
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such exposure v i o l a t e s the E i g h t h 
Amendment, h o w e v e r , t h e 
c o n d i t i o n s p r e s e n t i n g the r i s k 
must be 'sure or v e r y l i k e l y t o 
cause s e r i o u s i l l n e s s and 
n e e d l e s s s u f f e r i n g , ' and g i v e 
r i s e t o ' s u f f i c i e n t l y imminent 
dangers.' H e l l i n g v. McKinney, 
509 U.S. 25, 33, 34-35, 113 S. 
Ct. 2475, 125 L. Ed. 2d 22 (1993) 
(emphasis added). We have 
e x p l a i n e d t h a t t o p r e v a i l on such 
a c l a i m t h e r e must be a 
' s u b s t a n t i a l r i s k of s e r i o u s 
h a r m , ' an ' o b j e c t i v e l y 
i n t o l e r a b l e r i s k of harm' t h a t 
p r e v e n t s p r i s o n o f f i c i a l s from 
p l e a d i n g t h a t t h e y were 
' s u b j e c t i v e l y b l a m e l e s s f o r 
p u r p o s e s o f t h e E i g h t h 
Amendment.' Farmer v. Brennan, 
511 U.S. 825, 842, 846, and n.9, 
114 S. C t . 1970, 128 L. Ed. 2d 
811 (1994)."' 

"'553 U.S. a t , 128 S. Ct. a t 1530-31. 

" ' I n Baze, two death-row inmates 
c h a l l e n g e d Kentucky's use of the t h r e e - d r u g 
p r o t o c o l , a r g u i n g " t h a t t h e r e i s a 
s i g n i f i c a n t r i s k t h a t the pr o c e d u r e s w i l l 
not be p r o p e r l y f o l l o w e d - - i n p a r t i c u l a r , 
t h a t t he sodium t h i o p e n t a l w i l l not be 
p r o p e r l y a d m i n i s t e r e d t o a c h i e v e i t s 
i n t e n d e d e f f e c t - - r e s u l t i n g i n severe p a i n 
when the o t h e r c h e m i c a l s are a d m i n i s t e r e d . " 
553 U.S. a t , 128 S. Ct. a t 1530. 
B e l i s l e ' s c l a i m , l i k e the c l a i m s made by 
the inmates i n Baze, "hinges on the 
improper a d m i n i s t r a t i o n of the f i r s t drug, 
sodium t h i o p e n t a l . " Baze, 553 U.S. a t 

128 S. Ct. a t 1533. r 
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"'The Supreme Court u p h e l d the 
c o n s t i t u t i o n a l i t y of Kentucky's method of 
e x e c u t i o n , Baze, 553 U.S. a t , 128 S. 
Ct. a t 1538, and n oted t h a t "[a] S t a t e w i t h 
a l e t h a l i n j e c t i o n p r o t o c o l s u b s t a n t i a l l y 
s i m i l a r t o the p r o t o c o l we u p h o l d today 
would not c r e a t e a r i s k t h a t meets t h i s 
s t a n d a r d . " Baze, 553 U.S. a t , 128 
S.Ct. a t 1537. J u s t i c e G i n s b u r g and 
J u s t i c e Souter d i s s e n t e d from the main 
o p i n i o n , a r g u i n g t h a t "Kentucky's p r o t o c o l 
l a c k s b a s i c s a f e g u a r d s used by o t h e r S t a t e s 
t o c o n f i r m t h a t an inmate i s u n c o n s c i o u s 
b e f o r e i n j e c t i o n of the second and t h i r d 
d r ugs." Baze, 553 U.S. a t , 128 S. Ct. 
a t 1567 (Ginsburg, J . , d i s s e n t i n g ) . The 
d i s s e n t i n g J u s t i c e s r e c o g n i z e d , however, 
t h a t Alabama's p r o c e d u r e s , a l o n g w i t h 
p r o c e d u r e s used i n M i s s o u r i , C a l i f o r n i a , 
and I n d i a n a " p r o v i d e a degree of a s s u r a n c e ¬
- m i s s i n g from Kentucky's p r o t o c o l - - t h a t the 
f i r s t drug had been p r o p e r l y a d m i n i s t e r e d . " 
Baze, 553 U.S. a t , 128 S. Ct. a t 1571 
(Ginsburg, J . , d i s s e n t i n g ) . 

"'The S t a t e argues, and we agree, t h a t 
B e l i s l e , l i k e the inmates i n Baze, cannot 
meet h i s burden of d e m o n s t r a t i n g t h a t 
Alabama's l e t h a l - i n j e c t i o n p r o t o c o l poses 
a s u b s t a n t i a l r i s k of harm by a s s e r t i n g the 
mere p o s s i b i l i t y t h a t something may go 
wrong. "Simply because an e x e c u t i o n method 
may r e s u l t i n p a i n , e i t h e r by a c c i d e n t or 
as an i n e s c a p a b l e consequence of death, 
does not e s t a b l i s h the s o r t of ' o b j e c t i v e l y 
i n t o l e r a b l e r i s k of harm' t h a t q u a l i f i e s as 
c r u e l and u n u s u a l . " Baze, 553 U.S. a t 

, 128 S. Ct. a t 1531. Thus, we 
c o n c l u de t h a t Alabama's use of l e t h a l 
i n j e c t i o n as a method of e x e c u t i o n does not 
v i o l a t e the E i g h t h Amendment t o the U n i t e d 
S t a t e s C o n s t i t u t i o n . ' 
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"11 So. 3d a t 338-39. Alabama's method of 
p e r f o r m i n g l e t h a l i n j e c t i o n i s not c r u e l and 
u n u s u a l . " 

Gobble, So. 3d a t ( f o o t n o t e o m i t t e d ) . See a l s o R e v i s 

v. S t a t e , [Ms. CR-06-0454, January 13, 2011] So. 3d , 

( A l a . Crim. App. 2011); McCray, So. 3d a t ; 

Reynold s , So. 3d a t ; D o s t e r , So. 3d a t ; 

P h i l l i p s , So. 3d a t ; M o r r i s , So. 3d a t ; 

V a n p e l t , So. 3d a t ; Saunders v. S t a t e , 10 So. 3d 53, 

77 ( A l a . Crim. App. 2007); Lewis v. S t a t e , 24 So. 3d 480, 536¬

37 ( A l a . Crim. App. 2006); B r y a n t v. S t a t e , 951 So. 2d 732, 

747-48 ( A l a . Crim. App. 2003) ( a l l a d d r e s s i n g c h a l l e n g e s t o 

Alabama's method of p e r f o r m i n g l e t h a l i n j e c t i o n ) . 

C o n s e q uently, S t a n l e y i s not e n t i t l e d t o any r e l i e f on 

t h i s c l a i m because Alabama's method of e x e c u t i o n i s not 

u n c o n s t i t u t i o n a l . 

X I I . 

S t a n l e y argues t h a t h i s "death sentence was imposed i n 

v i o l a t i o n of the S i x t h and E i g h t h Amendments." ( S t a n l e y ' s 

b r i e f , p. 83.) He contends t h a t h i s death sentence s h o u l d be 

v a c a t e d p u r s u a n t t o the U n i t e d S t a t e s Supreme C o u r t ' s 

d e c i s i o n s i n A p p r e n d i v. New J e r s e y , 530 U.S. 466 (2000), and 
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R i n g v. A r i z o n a , 536 U.S. 584 (2002). In A p p r e n d i , the U n i t e d 

S t a t e s Supreme C o u r t h e l d t h a t any f a c t t h a t i n c r e a s e s a 

sentence above the s t a t u t o r y maximum must be p r e s e n t e d t o a 

j u r y and proven beyond a r e a s o n a b l e doubt. In R i n g , the Court 

extended i t s h o l d i n g i n A p p r e n d i t o d e a t h - p e n a l t y cases. 

S t a n l e y r a i s e d the a p p l i c a t i o n of R i n g i n a p r e t r i a l motion, 

t h a t was p r o p e r l y d e n i e d by the t r i a l c o u r t . 

S t a n l e y r a i s e s s e v e r a l c l a i m s c h a l l e n g i n g the 

c o n s t i t u t i o n a l l y of Alabama's c a p i t a l - s e n t e n c i n g scheme. 

A l t h o u g h " [ b ] o t h t h i s C o u r t and the Alabama Supreme Court have 

r e p e a t e d l y r e j e c t e d i d e n t i c a l c h a l l e n g e s [ , ] " McCray v. S t a t e , 

So. 3d a t , see a l s o R e v i s v. S t a t e , So. 3d a t 

, and Reynolds v. S t a t e , So. 3d a t , and the cases 

c i t e d t h e r e i n , t h i s C ourt w i l l address each of the c l a i m s 

i n d i v i d u a l l y below. 

A. 

S t a n l e y c l a i m s t h a t the t r i a l c o u r t e r r e d i n not 

d i s m i s s i n g h i s i n d i c t m e n t , which he says f a i l e d t o p r o v i d e him 

w i t h adequate n o t i c e because, he says, i t d i d not s e t f o r t h 

the a g g r a v a t i n g c i r c u m s t a n c e s upon which the S t a t e i n t e n d e d t o 

r e l y . ( S t a n l e y ' s b r i e f , I s s u e XV, pp. 112-13.) He f i l e d a 
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motion t o d i s m i s s the i n d i c t m e n t based on t h i s ground. (R. 

73-74.) A f t e r c o n d u c t i n g a h e a r i n g , the t r i a l judge d e n i e d 

S t a n l e y ' s motion t o d i s m i s s . (R. 109.) 

We a d d r e s s e d and r e j e c t e d a s i m i l a r argument i n Sneed v. 

S t a t e , 1 So. 3d a t 143, as f o l l o w s : 

" ' S t a l l w o r t h a l s o argues, i n r e l a t i o n 
t o the R i n g i s s u e , t h a t h i s i n d i c t m e n t was 
v o i d because i t f a i l e d t o i n c l u d e i n the 
i n d i c t m e n t the a g g r a v a t i n g c i r c u m s t a n c e s 
the S t a t e i n t e n d e d t o prove. In Poole v.  
S t a t e , 846 So. 2d 370 ( A l a . Crim. App. 
2001), we h e l d t h a t , a l t h o u g h A p p r e n d i 
r e q u i r e d t h a t the f a c t s t h a t i n c r e a s e d a 
sentence above the s t a t u t o r y maximum must 
be s u b m i t t e d t o a j u r y , those f a c t s d i d not 
have t o be a l l e g e d i n the i n d i c t m e n t . 
R e c e n t l y , the Alabama Supreme Court adopted 
our h o l d i n g i n P o o l e . See Hale v. S t a t e , 
848 So. 2d 224 ( A l a . 2002). 

" ' A l s o , the h o l d i n g s i n Poole and Hale 
are c o n s i s t e n t w i t h p r i o r caselaw, which 
h o l d s t h a t a g g r a v a t i n g c i r c u m s t a n c e s do not 
have t o be a l l e g e d i n the i n d i c t m e n t . See 
Ex p a r t e L e w i s , 811 So. 2d 485 ( A l a . 2001), 
and Dobard v. S t a t e , 435 So. 2d 1338 ( A l a . 
Crim. App. 1982). S t a l l w o r t h ' s argument i s 
not s u p p o r t e d by Alabama law.' 

" ( F o o t n o t e o m i t t e d . ) " 

1 So. 3d a t 142-43 ( q u o t i n g S t a l l w o r t h , 868 So. 2d a t 1186). 

See B r y a n t , 951 So. 2d a t 749 ( r e j e c t i n g an i d e n t i c a l argument 

because the " i n d i c t m e n t r e t u r n e d a g a i n s t B r y a n t a d v i s e d him of 
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the crime w i t h which he was charged--the c a p i t a l o f f e n s e of 

murder d u r i n g k i d n a p p i n g , i n v i o l a t i o n of § 13A- 5 - 4 0 ( a ) ( 1 ) , 

A l a . Code 1975--and [thus] [ i ] n c l u d e d i n the i n d i c t m e n t was 

the a g g r a v a t i n g c i r c u m s t a n c e of k i d n a p p i n g i n the f i r s t degree 

. . . " ) . See a l s o S h a r i f i , 993 So. 2d a t 940; B a r b e r , 952 So. 

2d 393; Benjamin v. S t a t e , 940 So. 2d 371 ( A l a . Crim. App. 

2005); Walker, 932 So. 2d 140. Thus, S t a n l e y ' s argument i s 

w i t h o u t m e r i t . 

B. 

S t a n l e y contends the j u r y never d e t e r m i n e d t h a t t he 

s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e e x i s t e d beyond a r e a s o n a b l e 

doubt or t h a t i t outweighed the m i t i g a t i n g c i r c u m s t a n c e s . He 

c l a i m s t h a t , because the j u r y recommended t h a t he be sentenced 

t o l i f e imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e , i t 

c l e a r l y found t h a t the m i t i g a t i n g c i r c u m s t a n c e s outweighed the 

a g g r a v a t i n g c i r c u m s t a n c e s . Thus, he sub m i t s , h i s death 

sentence s h o u l d be v a c a t e d because i t v i o l a t e s R i n g . 

( S t a n l e y ' s b r i e f , pp. 83-86.) He a l s o argues t h a t the Alabama 

Supreme C o u r t ' s d e c i s i o n i n Ex p a r t e Waldrop, 859 So. 2d 1024 

( A l a . 2004), i s c o n t r a r y t o the law and "undermines the 

r e l i a b i l i t y of the c a p i t a l s e n t e n c i n g p r o c e s s and u n f a i r l y 
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skews s e n t e n c i n g toward the i m p o s i t i o n of the death p e n a l t y . 

Adams v. Texas, 448 U.S. 38, 46-47 (1980)." ( S t a n l e y ' s b r i e f , 

p. 86.) 

A p p l y i n g R i n g i n Ex p a r t e Waldrop, the Alabama Supreme 

Court h e l d : 

"Because the j u r y c o n v i c t e d Waldrop of two 
counts of murder d u r i n g a rob b e r y i n the f i r s t 
degree, a v i o l a t i o n of A l a . Code 1975, § 
1 3 A - 5 - 4 0 ( a ) ( 2 ) , t he s t a t u t o r y a g g r a v a t i n g 
c i r c u m s t a n c e of co m m i t t i n g a c a p i t a l o f f e n s e w h i l e 
engaged i n the commission of a robbery, A l a . Code 
1975, § 13A-5-49(4), was 'proven beyond a r e a s o n a b l e 
doubt.' A l a . Code 1975, § 13A-5-45(e); A l a . Code 
1975, § 13A-5-50. Only one a g g r a v a t i n g c i r c u m s t a n c e 
must e x i s t i n o r d e r t o impose a sentence of death. 
A l a . Code 1975, § 1 3 A - 5 - 4 5 ( f ) . Thus, i n Waldrop's 
case, the j u r y , and not the t r i a l judge, determined 
the e x i s t e n c e of the ' a g g r a v a t i n g c i r c u m s t a n c e 
n e c e s s a r y f o r i m p o s i t i o n of the death p e n a l t y . ' R i n g  
[v. A r i z o n a ] , 536 U.S. [584,] 609, 122 S. Ct. 
[2428,] 2443, 153 L. Ed. 2d 556 [ ( 2 0 0 2 ) ] . T h e r e f o r e , 
the f i n d i n g s r e f l e c t e d i n the j u r y ' s v e r d i c t a l o n e 
exposed Waldrop t o a range of punishment t h a t had as 
i t s maximum the death p e n a l t y . T h i s i s a l l R i n g and 
Ap p r e n d i [v. New J e r s e y , 530 U.S. 466, 120 S. Ct. 
2348, 147 L. Ed. 2d 435 (2000)] r e q u i r e . " 

859 So. 2d a t 1188. 

The d e c i s i o n i n Ex p a r t e Waldrop has been c o n s i s t e n t l y 

f o l l o w e d and up h e l d . See, e.g., M i t c h e l l v. S t a t e [Ms. CR-06-

0827, August 27, 2010] So. 3d , ( A l a . Crim. App. 

2010); Spencer, So. 3d a t ; Yeomans v. S t a t e , 898 So. 
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2d 878, 903 ( A l a . Crim. App. 2004); Ex p a r t e McNabb, 887 So. 

2d 998, 1005-06 ( A l a . 2004) . F u r t h e r , t h i s c o u r t i s bound by 

the d e c i s i o n s of the Alabama Supreme C o u r t . As we s t a t e d i n 

Reynolds: 

"Reynolds a l s o c h a l l e n g e s the c o n s t i t u t i o n a l i t y 
of the Alabama Supreme C o u r t ' s d e c i s i o n i n Ex p a r t e  
Waldrop, 859 So. 2d 1881 ( A l a . 2002). He c l a i m s t h a t 
the d e c i s i o n ' i m p e r m i s s i b l y eased the S t a t e ' s burden 
of p r o v i n g t h a t the death p e n a l t y i s a p p r o p r i a t e by 
e n s u r i n g t h a t the j u r y was unaware t h a t i t s 
g u i l t - i n n o c e n c e phase f i n d i n g a u t h o r i z e d the t r i a l 
judge t o impose the death p e n a l t y w i t h o u t a d d i t i o n a l 
p r o c e s s , ' and t h a t the Waldrop d e c i s i o n 'undermines 
the r e l i a b i l i t y of the c a p i t a l s e n t e n c i n g p r o c e s s 
and u n f a i r l y skews s e n t e n c i n g toward the i m p o s i t i o n 
of the death p e n a l t y . ' (Reynolds's b r i e f , a t 
111-12.) 'However, t h i s Court i s bound by the 
d e c i s i o n s of the Alabama Supreme Court and has no 
a u t h o r i t y t o r e v e r s e or modify those d e c i s i o n s . See 
§ 12-3-16, A l a . Code 1975.' D o s t e r [ v. S t a t e ] , [Ms. 
CR-06-0323, J u l y 30, 2010], So. 3d [ ,] 

n.13 [ ( A l a . Crim. App. 2 0 1 0 ) ] . " 

So. 3d a t . See a l s o R e v i s , So. 3d a t . 

Moreover, c o n t r a r y t o S t a n l e y ' s c o n t e n t i o n s , i t i s w e l l 

s e t t l e d t h a t " [ t ] h e j u r y ' s unanimous f i n d i n g of one 

a g g r a v a t i n g c i r c u m s t a n c e i s s u f f i c i e n t t o s a t i s f y R i n g . " Ex  

p a r t e McNabb, 887 So. 2d a t 1006. D u r i n g the g u i l t phase, the 

j u r y unanimously found beyond a r e a s o n a b l e doubt t h a t S t a n l e y 

committed a r o b b e r y d u r i n g the course of c o m m i t t i n g a murder. 

Because the j u r y c o n v i c t e d S t a n l e y of murder d u r i n g the course 
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of a f i r s t - d e g r e e r o b b e r y , a v i o l a t i o n of § 13A-5-40(a)(2), 

A l a . Code 1975, the s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e of 

com m i t t i n g a c a p i t a l o f f e n s e w h i l e engaged i n the commission 

of a robb e r y , § 13A-5-49(4), A l a . Code 1975, was "prov[en] 

beyond a r e a s o n a b l e doubt." § 13A-5-45(e), A l a . Code 1975; § 

13A-5-50, A l a . Code 1975. Only one a g g r a v a t i n g c i r c u m s t a n c e 

must e x i s t i n o r d e r t o impose a sentence of death. § 

13 A - 5 - 4 5 ( f ) , A l a . Code 1975. Thus, the j u r y , and not the 

t r i a l judge, determined t he e x i s t e n c e of the " a g g r a v a t i n g 

c i r c u m s t a n c e n e c e s s a r y f o r i m p o s i t i o n of the death p e n a l t y " 

f o r S t a n l e y . See R i n g , 536 U.S. a t 609. T h e r e f o r e , the 

f i n d i n g s r e f l e c t e d i n the j u r y ' s g u i l t y v e r d i c t a l o n e exposed 

S t a n l e y t o a range of punishment t h a t had the death p e n a l t y as 

i t s maximum. Thus, t h e r e i s no R i n g v i o l a t i o n i n t h i s r e g a r d . 

L i k e w i s e , "Ring d i d not i n v a l i d a t e Alabama's law t h a t 

v e s t s the u l t i m a t e sentence d e t e r m i n a t i o n i n the hands of the 

t r i a l judge and not a j u r y . " Turner v. S t a t e , 924 So. 2d 737, 

785 ( A l a . Crim. App. 2002). See, e.g., Ex p a r t e Hodges, 856 

So. 2d 936 ( A l a . 2003); Ex p a r t e Waldrop; B r o w n f i e l d ; 

Blackmon, 7 So. 3d a t 417; H a r r i s ; Eatmon v. S t a t e , 992 So. 2d 

64 ( A l a . Crim. App. 2007); B a r b e r . "'The d e t e r m i n a t i o n 
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whether the a g g r a v a t i n g c i r c u m s t a n c e s outweigh the m i t i g a t i n g 

c i r c u m s t a n c e s i s not a f i n d i n g of f a c t or an element of the 

o f f e n s e . Consequently, R i n g and A p p r e n d i do not r e q u i r e t h a t 

a j u r y weigh the a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g 

c i r c u m s t a n c e s . ' " Ex p a r t e Hodges, 856 So. 2d a t 943 ( q u o t i n g 

Ex p a r t e Waldrop, 859 So. 2d a t 1190). See a l s o B r o w n f i e l d ; 

L e w i s , 24 So. 3d a t 533 (wherein Lewis argued among o t h e r 

s p e c i f i c grounds t h a t Alabama's d e a t h - p e n a l t y s t a t u t e v i o l a t e s 

R i n g because " i t does not r e q u i r e a unanimous f i n d i n g by the 

j u r y as t o whether the a g g r a v a t i n g c i r c u m s t a n c e s e x i s t beyond 

a r e a s o n a b l e doubt and whether the a g g r a v a t i n g c i r c u m s t a n c e s 

outweigh the m i t i g a t i n g c i r c u m s t a n c e s beyond a r e a s o n a b l e 

d o u b t " ) ; Blackmon v. S t a t e , 7 So. 3d a t 417. T h e r e f o r e , 

S t a n l e y i s e n t i t l e d t o no r e l i e f . 

C. 

S t a n l e y a s s e r t s the t r i a l c o u r t u n c o n s t i t u t i o n a l l y r e l i e d 

on an a g g r a v a t i n g c i r c u m s t a n c e not found by the j u r y beyond a 

r e a s o n a b l e doubt, s p e c i f i c a l l y , the a g g r a v a t i n g c i r c u m s t a n c e 

t h a t the o f f e n s e was " e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l " 

when compared t o o t h e r c a p i t a l o f f e n s e s . He f u r t h e r c l a i m s 

e r r o r because he submits the t r i a l c o u r t was r e q u i r e d p u r s u a n t 
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t o R i n g t o a c c e p t any m i t i g a t i n g c i r c u m s t a n c e s found by the 

j u r y t o e x i s t . He appears t o argue t h a t b o t h of t h e s e a l l e g e d 

i n f i r m i t i e s c o u l d have been r e s o l v e d by the use of a s p e c i a l 

v e r d i c t form. ( S t a n l e y ' s b r i e f , pp. 86-88.) 

As s t a t e d above, o n l y a j u r y ' s unanimous f i n d i n g of one 

a g g r a v a t i n g c i r c u m s t a n c e i s r e q u i r e d t o s a t i s f y R i n g . See § 

1 3 A - 5 - 4 5 ( f ) , A l a . Code 1975; Ex p a r t e McNabb. In t h i s case, 

because the j u r y c o n v i c t e d S t a n l e y of murder d u r i n g the course 

of a f i r s t - d e g r e e r o b b e r y , an o f f e n s e d e f i n e d i n § 13A-5-

4 0 ( a ) ( 2 ) , A l a . Code 1975, the s t a t u t o r y a g g r a v a t i n g 

c i r c u m s t a n c e of c o m m i t t i n g a c a p i t a l o f f e n s e w h i l e engaged i n 

the commission of a r o b b e r y , § 13A-5-49(4), A l a . Code 1975, 

was "prov[en] beyond a r e a s o n a b l e doubt." § 13A-5-45(e), A l a . 

Code 1975; § 13A-5-50, A l a . Code 1975. Because o n l y one 

a g g r a v a t i n g c i r c u m s t a n c e must e x i s t i n a c a p i t a l case i n o r d e r 

t o impose a sentence of death and because the j u r y i n t h i s 

case, and not the t r i a l judge, unanimously d e t e r m i n e d the 

e x i s t e n c e of the " a g g r a v a t i n g c i r c u m s t a n c e n e c e s s a r y f o r 

i m p o s i t i o n of the death p e n a l t y , " i t i s of no consequence 

p u r s u a n t t o R i n g or A p p r e n d i t h a t the j u r y here recommended 
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t h a t S t a n l e y be sentenced t o l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e . See R i n g , 536 U.S. a t 609. Moreover, 

" [ t ] h e Supreme Cou r t has h e l d , i n numerous ca s e s , 
t h a t the j u r y ' s v e r d i c t f i n d i n g a defendant g u i l t y 
of c a p i t a l murder d u r i n g the g u i l t phase of h i s 
t r i a l i n d i c a t e d t h a t the j u r y had unanimously found 
a p r o f f e r e d a g g r a v a t i n g c i r c u m s t a n c e i n c l u d e d w i t h i n 
the § 13A-5-40(a), A l a . Code 1975, d e f i n i t i o n of the 
p a r t i c u l a r c a p i t a l - m u r d e r o f f e n s e charged i n the 
i n d i c t m e n t . See, e.g., Ex p a r t e Hodges, 856 So. 2d 
936 ( A l a . 2003); Ex p a r t e Waldrop, 859 So. 2d 1181 
( A l a . 2002); S t a l l w o r t h v. S t a t e , 868 So. 2d 1128 
( A l a . Crim. App. 2001) ( o p i n i o n on r e t u r n t o second 
remand), c e r t . d e n i e d , 868 So. 2d 1189 ( A l a . 2003). 
But see Ex p a r t e M c G r i f f , 908 So. 2d 1024, 1039 
( A l a . 2004) ( a u t h o r i z i n g p r o s p e c t i v e use of a 
p e n a l t y - p h a s e s p e c i a l i n t e r r o g a t o r y ) . " 

B r y a n t , 951 So. 2d a t 750-51. L i k e w i s e , as mentioned above, 

because the j u r y i s not r e q u i r e d t o weigh the a g g r a v a t i n g 

c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s p u r s u a n t t o 

R i n g and A p p r e n d i and S t a n l e y was not exposed " t o a p e n a l t y 

e x c e e d i n g the maximum he would r e c e i v e i f p u n i s h e d a c c o r d i n g 

t o the f a c t s r e f l e c t e d i n the j u r y v e r d i c t a l o n e , " R i n g , 536 

U.S. a t 602, and because the j u r y found him g u i l t y of c a p i t a l 

murder-robbery, we f i n d no R i n g e r r o r as t o S t a n l e y ' s c l a i m 

t h a t the t r i a l c o u r t was r e q u i r e d t o a c c e p t the m i t i g a t i n g 

c i r c u m s t a n c e s S t a n l e y c l a i m s are i n h e r e n t i n the j u r y ' s 
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a d v i s o r y v e r d i c t of l i f e imprisonment w i t h o u t the p o s s i b i l i t y 

of p a r o l e . 

D. 

S t a n l e y , c i t i n g Tedder v. S t a t e , 322 So. 2d 908 ( F l a . 

1975), m a i n t a i n s t h a t Alabama's a d v i s o r y - j u r y o v e r r i d e 

v i o l a t e s " e v o l v i n g s t a n d a r d s of decency" and the E i g h t h 

Amendment r e s t r i c t i o n s a g a i n s t c r u e l and u n u s u a l punishment. 

( S t a n l e y ' s b r i e f , pp. 88-92.) S t a n l e y c l a i m s t h a t , i n l i g h t 

of R i n g , Alabama's " s t a n d a r d l e s s " o v e r r i d e r e s u l t s i n the 

a r b i t r a r y a p p l i c a t i o n of the death p e n a l t y i n v i o l a t i o n of the 

F i f t h , S i x t h , E i g h t h , and F o u r t e e n t h Amendments. ( S t a n l e y ' s 

b r i e f , pp. 92-94.) However, these arguments have p r e v i o u s l y 

been determined a d v e r s e l y t o S t a n l e y . In D o s t e r , t h i s C ourt 

s t a t e d : 

"Doster a l s o argues t h a t Alabama's s e n t e n c i n g 
scheme i s ' s t a n d a r d l e s s ' and v i o l a t e s the E i g h t h 
Amendment and the E q u a l P r o t e c t i o n C l a u s e of the 
C o n s t i t u t i o n . 

"Alabama's d e a t h - p e n a l t y s e n t e n c i n g scheme has 
r e p e a t e d l y w i t h s t o o d c o n s t i t u t i o n a l a t t a c k s . 

"'The a p p e l l a n t m a i n t a i n s t h a t the 
j u r y o v e r r i d e p r o v i s i o n of A l a . Code 1975, 
§ 13A-5-47(e), i s u n c o n s t i t u t i o n a l . He 
c l a i m s t h a t the s t a t u t e c o n t a i n s no 
g u i d e l i n e s f o r the s e n t e n c i n g judge t o 
f o l l o w and t h a t the s t a t u t e v i o l a t e s the 
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E i g h t h Amendment, p a r t i c u l a r l y i n a case 
where, as here, the j u r y unanimously 
recommends a sentence of l i f e imprisonment 
w i t h o u t p a r o l e . 

" ' S e n t e n c i n g by a j u r y i s not 
c o n s t i t u t i o n a l l y r e q u i r e d . Spaziano v.  
F l o r i d a , 468 U.S. 447, 104 S. Ct. 3154, 82 
L. Ed. 2d 340 (1984) . P r o f f i t t v. F l o r i d a , 
428 U.S. 242, 251-52, 96 S. Ct. 2960, 
2966-67, 49 L. Ed. 2d 913 (1976), and § 
13A-5-47(e) s e t "out a s t a n d a r d of r e v i e w 
f o r j u r y o v e r r i d e t h a t meets c o n s t i t u t i o n a l 
r e q u i r e m e n t s . " M c M i l l i a n v. S t a t e , 594 So. 
2d 1253, 1272-73 ( A l a . Cr. App. 1991), 
remanded on o t h e r grounds, 594 So. 2d 1288 
( A l a . 1992). The argument t h a t the j u r y 
o v e r r i d e p r o v i s i o n of § 13A-5-47(e) i s 
c o n s t i t u t i o n a l l y i n f i r m because i t a l l o w s 
f o r the " a r b i t r a r y and s t a n d a r d l e s s " 
i m p o s i t i o n of the sentence of death has 
been r e p e a t e d l y r e j e c t e d by the a p p e l l a t e 
c o u r t s of t h i s s t a t e . See, e.g., Ex p a r t e  
Jones, 456 So. 2d 380, 381-83 ( A l a . 1984), 
c e r t . d e n i e d , 470 U.S. 1062, 105 S. Ct. 
1779, 84 L. Ed. 2d 838 ((98 5 ) ; M c M i l l i a n v.  
S t a t e , 594 So. 2d a t 1272; P a r k e r v. S t a t e , 
587 So. 2d 1072, 1098 ( A l a . Cr. App. 1991). 
See a l s o Ex p a r t e G i l e s , 632 So. 2d 577 
( A l a . 1193) ( h o l d i n g t h a t A l a . Const. § 11 
"does not p r e c l u d e j u d i c i a l o v e r r i d e of the 
j u r y ' s s e n t e n c i n g recommendation i n a 
c a p i t a l c a s e " ) . 

"'The t r i a l c o u r t ' s s e n t e n c i n g o r d e r 
r e f l e c t s the f a c t t h a t the c o u r t gave 
" c o n s i d e r a t i o n t o the recommendation of the 
j u r y i n i t s a d v i s o r y v e r d i c t t h a t the 
defendant be sentenced t o l i f e w i t h o u t 
p a r o l e . " R. 65. The c o u r t , however, a f t e r 
i n d e p e n d e n t l y w e i g h i n g the a g g r a v a t i n g and 
m i t i g a t i n g c i r c u m s t a n c e s , d e t e r m i n e d t h a t 
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the a g g r a v a t i n g c i r c u m s t a n c e outweighed the 
m i t i g a t i n g c i r c u m s t a n c e s and chose not t o 
a c c e p t the j u r y ' s recommendation. 
C o n s t i t u t i o n a l and s t a t u t o r y p r o v i s i o n s 
r e q u i r e no more.' 

"C a r r v. S t a t e , 640 So. 2d 1064, 1073-74 ( A l a . Crim. 
App. 1994). Moreover, as we s t a t e d i n Sneed v.  
S t a t e , 1 So. 3d 104 ( A l a . Crim. App. 2007): 

"'The a p p e l l a n t f u r t h e r contends t h a t , 
i n l i g h t of R i n g [v. A r i z o n a , 536 U.S. 584, 
122 S. Ct. 2428, 153 L. Ed. 2d 556 
(2002)], Alabama's s t a n d a r d l e s s o v e r r i d e 
r e s u l t s i n the a r b i t r a r y a p p l i c a t i o n of the 
death p e n a l t y i n v i o l a t i o n of the F i f t h , 
S i x t h , E i g h t h , and F o u r t e e n t h Amendments 
and the E q u a l P r o t e c t i o n C l a u s e . "The 
U n i t e d S t a t e s Supreme Court i n R i n g d i d not 
i n v a l i d a t e i t s e a r l i e r h o l d i n g i n H a r r i s v.  
Alabama, 513 U.S. 504, 115 S. Ct. 1031, 130 
L. Ed. 2d 1004 (1995), which u p h e l d § 
13A-5-47(e), Ala.Code 1975 -- commonly 
r e f e r r e d t o as the j u d i c i a l - o v e r r i d e 
s t a t u t e -- a g a i n s t c o n s t i t u t i o n a l a t t a c k . " 
Tomlin v. S t a t e , 909 So. 2d 213, 282 ( A l a . 
Crim. App. 2002), r e v ' d on o t h e r grounds, 
909 So. 2d 283 ( A l a . 2003). T h e r e f o r e , the 
a p p e l l a n t ' s argument i s w i t h o u t m e r i t . ' 

"1 So. 3d a t 143-44." 

Do s t e r , So. 3d a t . T h e r e f o r e , t h e r e i s no m e r i t t o 

t h i s c l a i m . 

X I I I . 

S t a n l e y a s s e r t s the " a g g r a v a t i n g c i r c u m s t a n c e s found by 

the judge f a i l t o a d e q u a t e l y narrow the c l a s s of death 
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e l i g i b l e o f f e n d e r s . " ( S t a n l e y ' s b r i e f , p. 109.) More 

p a r t i c u l a r l y , he c l a i m s e r r o r because: (1) he a l l e g e s t h a t the 

t r i a l c o u r t ' s "double c o u n t i n g " of the r o b b e r y as b o t h an 

a g g r a v a t i n g c i r c u m s t a n c e f o r purposes of d e t e r m i n i n g h i s 

sentence and as an element t o e l e v a t e the murder t o a c a p i t a l 

o f f e n s e i s improper; and, (2) he contends t h a t the t r i a l 

c o u r t ' s a p p l i c a t i o n of the a g g r a v a t i n g c i r c u m s t a n c e t h a t the 

murder was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l as compared 

t o o t h e r c a p i t a l o f f e n s e s i s u n c o n s t i t u t i o n a l l y vague and 

ov e r b r o a d on i t s f a c e and as a p p l i e d t o the f a c t s of t h i s 

case. ( S t a n l e y ' s b r i e f , I s s u e X I I I , pp. 109-111.) S t a n l e y 

r a i s e s t h e s e c l a i m s f o r the f i r s t time on a p p e a l ; t h e r e f o r e , 

t h i s i s s u e i s due t o e v a l u a t e d under the p l a i n - e r r o r r u l e . 

Rule 45A, A l a . R. App. P. 

Both of these c l a i m s have p r e v i o u s l y been d e c i d e d 

a d v e r s e l y t o S t a n l e y . The Alabama Supreme Court and t h i s 

C ourt have r e j e c t e d numerous c h a l l e n g e s t o "double c o u n t i n g . " 

See Ex p a r t e Windsor, 683 So. 2d 1042, 1060 ( A l a . 1996); Ex  

p a r t e Woodward, 631 So. 2d 1065, 1069-70 ( A l a . 1993; Ex p a r t e 

Trawick, 698 So. 2d a t 178; McCray, So. 3d a t ; 

M c M i l l a n , So. 3d a t ; Reynolds, So. 3d a t ; 
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M o r r i s , So. 3d a t ; V a n p e l t , So. 3d a t ; Newton 

v. S t a t e , [Ms. CR-05-1517, October 2, 2009] So. 3d 

( A l a . Crim. App. 2009); Brown, 11 So. 3d a t 929; Mashburn v.  

S t a t e , 7 So. 3d 453 ( A l a . Crim. App. 2007); H a r r i s , 2 So. 3d 

a t 926-27; Jones v. S t a t e , 946 So. 2d 903, 928 ( A l a . Crim. 

App. 2006); B a r b e r , 952 So. 2d a t 458-59; McGowan, 990 So. 2d 

a t 996, and the cases c i t e d t h e r e i n ; C o r a l , 628 So. 2d a t 965. 

Thus, because double c o u n t i n g i s c o n s t i t u t i o n a l l y p e r m i t t e d 

and s t a t u t o r i l y r e q u i r e d , S t a n l e y i s not e n t i t l e d t o any 

r e l i e f on t h i s i s s u e . See § 13A-5-45(e), A l a . Code 1975. 

L i k e w i s e , c h a l l e n g e s t o the a g g r a v a t i n g c i r c u m s t a n c e t h a t 

the murder was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l as 

compared t o o t h e r c a p i t a l o f f e n s e s under § 13A-5-49(8), A l a . 

Code 1975, have been r e j e c t e d by the Alabama Supreme Court and 

t h i s C o u r t . Ex p a r t e D e a r d o r f f , 6 So. 3d 1235, 1238-40 ( A l a . 

2008); Ex p a r t e Waldrop, 859 So. 2d a t 1190; M i t c h e l l , So. 

3d a t ; Baker, So. 3d a t ; B r o w n f i e l d , 44 So. 3d a t 

41-42, and the cases c i t e d t h e r e i n ; S h a r i f i , 993 So. 2d a t 

944. 

The e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l a g g r a v a t i n g 

c i r c u m s t a n c e " a p p l [ i e s ] t o o n l y t h o s e c o n s c i e n c e l e s s or 
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p i t i l e s s h o m i c i d es which are u n n e c e s s a r i l y t o r t u r o u s t o the 

v i c t i m . " Ex p a r t e K y z e r , 399 So. 2d 330, 334 ( A l a . 1981), 

c i t i n g S t a t e v. Dixon, 283 So. 2d 1 ( F l a . 1973). 

as 
"'There are t h r e e f a c t o r s g e n e r a l l y r e c o g n i z e d 

i n d i c a t i n g t h a t a c a p i t a l o f f e n s e i s e s p e c i a l l y 
h e i n o u s , a t r o c i o u s , or c r u e l : (1) the i n f l i c t i o n on 
the v i c t i m of p h y s i c a l v i o l e n c e beyond t h a t 
n e c e s s a r y or s u f f i c i e n t t o cause death; (2) 
a p p r e c i a b l e s u f f e r i n g by the v i c t i m a f t e r the 
a s s a u l t t h a t u l t i m a t e l y r e s u l t e d i n death; and (3) 
the i n f l i c t i o n of p s y c h o l o g i c a l t o r t u r e on the 
v i c t i m . ' " 

Saunders, 10 So. 3d a t 108 ( q u o t i n g Brooks, 973 So. 2d a t 

417-18, c i t i n g i n t u r n N o r r i s v. S t a t e , 793 So. 2d 847 ( A l a . 

Crim. App. 1999)). 

The c i r c u i t c o u r t s t a t e d as f o l l o w s i n i t s s e n t e n c i n g 

o r d e r f i n d i n g t h a t the murder was e s p e c i a l l y h e i n o u s , 

a t r o c i o u s , or c r u e l : 

"The Court f i n d s from the e v i d e n c e i n t r o d u c e d 
b e f o r e the J u r y t h a t the Murder committed by the 
Defendant, Anthony Lee S t a n l e y , was e s p e c i a l l y 
h e i n o u s , a t r o c i o u s or c r u e l compared t o o t h e r 
C a p i t a l O f f e n s e s . That the Defendant, Anthony Lee 
S t a n l e y , r e p e a t e d l y h i t the V i c t i m , Henry Smith, i n 
the f a c e and body w i t h a b a s e b a l l b a t . That the 
Defendant then r e p e a t e d l y stabbed the v i c t i m , Henry 
Smith, w i t h a k n i f e t o such an e x t e n t t h a t the 
Defendant bent one k n i f e and had t o get o f f of the 
v i c t i m and r e t r i e v e a second k n i f e , which the 
Defendant used t o r e p e a t e d l y s t a b the V i c t i m and 
t h a t the Defendant l e f t the second k n i f e i n the 
V i c t i m ' s back a f t e r k i l l i n g him. The t e s t i m o n y of 
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Dr. Ward, S t a t e M e d i c a l Examiner, e l a b o r a t e d on the 
s u b s t a n t i a l number of wounds i n f l i c t e d upon the 
v i c t i m . 

"By any s t a n d a r d a c c e p t a b l e t o c i v i l i z e d 
s o c i e t y , t h i s crime was e x t r e m e l y gruesome and 
b a r b a r i c . I t was p e r p e t r a t e d w i t h a h e a r t l e s s 
i n f l i c t i o n of b r u t a l i t y and w i t h u t t e r i n d i f f e r e n c e 
t o the s u f f e r i n g of the v i c t i m and w i t h a t o t a l 
d i s r e g a r d of human l i f e . The Court r e c o g n i z e s t h a t 
a l l c a p i t a l o f f e n s e s a r e h e i n o u s , a t r o c i o u s and 
c r u e l t o some e x t e n t , but the degree of h e i n o u s n e s s , 
a t r o c i o u s n e s s and c r u e l t y which c h a r a c t e r i z e s t h i s 
o f f e n s e exceeds t h a t which i s common t o a l l c a p i t a l 
o f f e n s e s . 

"The Court f i n d s t h a t t h i s i s an a g g r a v a t i n g 
c i r c u m s t a n c e p u r s u a n t t o S e c t i o n 13A-5-49-(8), Code 
of Alabama, as amended, and the Court has c o n s i d e r e d 
s a i d a g g r a v a t i n g c i r c u m s t a n c e . " 

(R. 278.) 

The t r i a l c o u r t ' s f i n d i n g s are s u p p o r t e d by the r e c o r d , 

and the r e c o r d s u p p o r t s i t s f i n d i n g t h a t the e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l a g g r a v a t i n g c i r c u m s t a n c e a p p l i e d 

t o t h i s c r i m e . Moreover, ev i d e n c e was p r e s e n t e d a t t r i a l t h a t 

the v i c t i m , Smith, begged f o r h i s l i f e and asked S t a n l e y t o 

s t o p s t a b b i n g him. See Ex p a r t e R i e b e r , 663 So. 2d a t 1003 

("As the Court of C r i m i n a l Appeals p o i n t e d out, e v i d e n c e as t o 

the f e a r e x p e r i e n c e d by the v i c t i m b e f o r e death i s a 

s i g n i f i c a n t f a c t o r i n d e t e r m i n i n g the e x i s t e n c e of the 

a g g r a v a t i n g c i r c u m s t a n c e t h a t the murder was e s p e c i a l l y 
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h e i n o u s , a t r o c i o u s , or c r u e l . " ) . Because t h e r e was 

s u b s t a n t i a l e v i d e n c e t h a t the murder of Smith was e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l , the c i r c u i t c o u r t c o r r e c t l y 

found such i n i t s a p p l i c a t i o n as an a g g r a v a t i n g c i r c u m s t a n c e . 

W i t h r e g a r d t o t h e c o n s t i t u t i o n a l c h a l l e n g e , 

s p e c i f i c a l l y , i n Minor, 914 So. 2d 372, t h i s C ourt r e j e c t e d an 

i d e n t i c a l c o n s t i t u t i o n a l c h a l l e n g e t o the e s p e c i a l l y h e i n o u s , 

a t r o c i o u s , or c r u e l a g g r a v a t i n g c i r c u m s t a n c e , n o t i n g : 

"With r e s p e c t t o Minor's c o n s t i t u t i o n a l 
c h a l l e n g e t o the h e i n o u s , a t r o c i o u s , or c r u e l 
a g g r a v a t i n g c i r c u m s t a n c e i n § 13A-5-49(8), A l a . Code 
1975, t h i s C ourt has r e p e a t e d l y u p h e l d t h a t 
c i r c u m s t a n c e a g a i n s t s i m i l a r c h a l l e n g e s . See Duke  
v. S t a t e , 889 So. 2d 1 ( A l a . Crim. App. 2002); 
Ingram v. S t a t e , 779 So. 2d 1225 ( A l a . Crim. App. 
1999), a f f ' d , 779 So. 2d 1283 ( A l a . 2000); Freeman  
v. S t a t e , 776 So. 2d 160 ( A l a . Crim. App. 1999), 
a f f ' d , 776 So. 2d 203 ( A l a . 2000); B u i v. S t a t e , 551 
So. 2d 1094 ( A l a . Crim. App. 1988), a f f ' d , 551 So. 
2d 1125 ( A l a . 1989), judgment v a c a t e d on o t h e r 
grounds, 499 U.S. 971, 111 S. Ct. 1613, 113 L. Ed. 
2d 712 (1991); and H a l l f o r d v. S t a t e , 548 So. 2d 526 
( A l a . Crim. App. 1988), a f f ' d , 548 So.2d 547 ( A l a . 

1989)." 

914 So. 2d a t 437. See a l s o Blackmon, 7 So. 3d 397; L i n d s e y  

v. Thigpen, 875 F.2d 1509, 1513-14 (11th C i r . 1989) ( h o l d i n g 

t h a t Alabama's c o n s t r u c t i o n of the e s p e c i a l l y h e i n o u s , 

a t r o c i o u s or c r u e l a g g r a v a t i n g c i r c u m s t a n c e t o those 

c o n s c i e n c e l e s s or p i t i l e s s h o m i c i des t h a t are u n n e c e s s a r i l y 
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t o r t u r o u s t o the v i c t i m s a t i s f i e s the n a r r o w i n g requirement of 

the E i g h t h Amendment). T h e r e f o r e , " [ b ] e c a u s e [ S t a n l e y ' s ] 

arguments are c o n t r a r y t o e s t a b l i s h e d p r e c e d e n t , and he has 

o f f e r e d t h i s C o u r t no p r i n c i p l e d reason t o q u e s t i o n the 

v a l i d i t y of t h a t p r e c e d e n t , t h e s e i s s u e s do not e n t i t l e him t o 

any r e l i e f . " McCray, So. 3d a t . 

XIV. 

S t a n l e y argues "the t r i a l c o u r t ' s o v e r r i d e of the j u r y ' s 

recommendation of l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e was improper and must be r e v e r s e d . " ( S t a n l e y ' s b r i e f , 

I s s u e I I , pp. 24-45.) In so a r g u i n g , he p r e s e n t s numerous 

c l a i m s as f o l l o w s : (1) t h a t "the t r i a l c o u r t f a i l e d t o g i v e 

reasons f o r o v e r r i d i n g the j u r y ' s recommendation" ( S t a n l e y ' s 

b r i e f , pp. 26-27); (2) t h a t "the t r i a l c o u r t f a i l e d t o 

c o n s i d e r the j u r y ' s recommendation as a m i t i g a t i o n 

c i r c u m s t a n c e " ( S t a n l e y ' s b r i e f , a t pp. 27-29); (3) t h a t "the 

t r i a l c o u r t f a i l e d t o make f i n d i n g s as t o the s u b s t a n t i a l non-

s t a t u t o r y m i t i g a t i n g e v i d e n c e p r e s e n t e d " ( S t a n l e y ' s b r i e f , pp. 

29-35); (4) t h a t "the t r i a l c o u r t was r e q u i r e d t o f i n d 

u n r e b u t t e d n o n - s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s " ( S t a n l e y ' s 

b r i e f , pp. 35-40); (5) t h a t "the t r i a l c o u r t e r r e d i n f a i l i n g 
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to t r e a t S h e l l y S t a n l e y ' s p l e a agreement and sentence as a 

m i t i g a t i n g c i r c u m s t a n c e " ( S t a n l e y ' s b r i e f , pp. 40-41); and (6) 

t h a t " t h e r e i s no p r o p e r b a s i s f o r o v e r r i d e i n t h i s case." 

( S t a n l e y ' s b r i e f , pp. 41-45.) 

In i t s s e n t e n c i n g o r d e r , the t r i a l c o u r t made thorough 

and s p e c i f i c f i n d i n g s of f a c t r e g a r d i n g the e x i s t e n c e or 

n o n e x i s t e n c e of each s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e s . See 

§§ 13A-5-47(d) and 13A-5-49, A l a . Code 1975. I t found the 

e x i s t e n c e of t h r e e a g g r a v a t i n g c i r c u m s t a n c e s . The t r i a l c o u r t 

p r o p e r l y c o n s i d e r e d as an a g g r a v a t i n g c i r c u m s t a n c e t h a t the 

c a p i t a l o f f e n s e was committed w h i l e S t a n l e y was engaged i n the 

commission of a r o b b e r y , § 13A-5-49(4); t h a t , based on h i s 

p r i o r c o n v i c t i o n f o r f i r s t - d e g r e e r o b b e r y , § 13A-5-49(2), 

S t a n l e y had been p r e v i o u s l y c o n v i c t e d of another f e l o n y 

i n v o l v i n g the use or t h r e a t of v i o l e n c e t o the p e r s o n ; and 

t h a t the c a p i t a l o f f e n s e committed by S t a n l e y was " e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l compared t o o t h e r c a p i t a l 

o f f e n s e s . " § 13A-5-49(8), A l a . Code 1975. 3 3 

3 3See P a r t X I I I , s u p r a , w i t h r e g a r d t o the s p e c i f i c 
f i n d i n g s t h a t the murder was " e s p e c i a l l y h e i n o u s , a t r o c i o u s , 
or c r u e l compared t o o t h e r c a p i t a l o f f e n s e s . " § 13A-5-49(8), 
A l a . Code 1975. 
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The t r i a l c o u r t a l s o p r o p e r l y c o n s i d e r e d and made 

f i n d i n g s w i t h r e g a r d t o the s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s . See §§ 13A-5-47(d) and 13A-5-51, A l a . Code 

(1975) . I t c o n s i d e r e d a l l s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s 

and found none t o e x i s t . (C. 279-81.) A d d i t i o n a l l y , the 

t r i a l c o u r t i n d i c a t e d t h a t i t c o n s i d e r e d the p l e a and sentence 

S h e l l y r e c e i v e d , and found i t not be t o a m i t i g a t i n g 

c i r c u m s t a n c e . (C. 281.) 

A l t h o u g h the t r i a l c o u r t c l e a r l y i n d i c a t e d t h a t i t was 

c o n s i d e r i n g the j u r y ' s a d v i s o r y v e r d i c t , i t d i d not c l e a r l y 

p r o v i d e what i t was c o n s i d e r i n g the v e r d i c t as, and the weight 

i t was t o be accorded. I n s t e a d , i t s t a t e d i n i t s s e n t e n c i n g 

o r d e r t h a t i t had c o n s i d e r e d a l l the m a t t e r s p r e s e n t e d t o the 

c o u r t , i n c l u d i n g : 

"the t e s t i m o n y h e a r d a t t r i a l and a t the s e n t e n c i n g 
h e a r i n g b e f o r e t h i s C o u r t , b o t h i n a g g r a v a t i o n and 
m i t i g a t i o n , c o n s i d e r i n g the n o n - s t a t u t o r y e v i d e n c e 
of m i t i g a t i o n of [ S t a n l e y ' s ] f a m i l y background, and 
the recommendation of the J u r y i n i t s recommendation 
of l i f e w i t h o u t p a r o l e , and a f t e r t a k i n g i n t o 
c o n s i d e r a t i o n a l l of the o t h e r m a t t e r s t h a t were 
p r o f f e r e d b e f o r e t h i s Court as here and above s t a t e d 
i n t h i s Order...." 
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(C. 281-82.) In a d d r e s s i n g a s i m i l a r s i t u a t i o n i n Spencer v. 

S t a t e , [Ms. CR-04-2570, A p r i l 4, 2008] So. 3d , 

(A l a . Crim. App. 2008), t h i s Court s a i d : 

"However, w i t h r e g a r d t o the s e n t e n c i n g o r d e r , 
a l t h o u g h t he t r i a l c o u r t made thorough and s p e c i f i c 
f i n d i n g s of f a c t r e g a r d i n g t he s t a t u t o r y a g g r a v a t i n g 
c i r c u m s t a n c e s and s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e s , i t d i d not make s p e c i f i c f i n d i n g s of 
f a c t r e g a r d i n g the e x i s t e n c e or n o n e x i s t e n c e o f 
n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d 
p u r s u a n t t o § 13A-5-52. Ra t h e r , the t r i a l c o u r t 
s t a t e d i n i t s amended s e n t e n c i n g o r d e r t h a t i t had 
c o n s i d e r e d a l l of the m a t t e r s p r e s e n t e d t o the 
c o u r t , i n c l u d i n g 

"'the t e s t i m o n y h e a r d a t t r i a l and a t the 
s e n t e n c i n g h e a r i n g b e f o r e t h i s C o u r t , b o t h 
i n m i t i g a t i o n and a g g r a v a t i o n , c o n s i d e r i n g  
the n o n - s t a t u t o r y e v i d e n c e of m i t i g a t i o n of  
the defendant's background and the 
recommendation of the j u r y i n i t s 
recommendation of l i f e w i t h o u t p a r o l e , and 
a f t e r t a k i n g i n t o c o n s i d e r a t i o n a l l of the 
o t h e r m a t t e r s t h a t were p r o f f e r e d b e f o r e 
t h i s Court as here and above s t a t e d i n t h i s 
o r d e r ' 

"(C. 98.) (Emphasis added.) Thus, a l t h o u g h i t i s 
apparent t h a t the t r i a l c o u r t c o n s i d e r e d the 
evi d e n c e Spencer o f f e r e d as n o n s t a t u t o r y m i t i g a t i n g 
c i r c u m s t a n c e s , i t i s not c l e a r from the r e c o r d 
whether the t r i a l c o u r t found any of the ev i d e n c e t o 
a c t u a l l y c o n s t i t u t e n o n s t a t u t o r y m i t i g a t i o n . " 

Spencer v. S t a t e , So. 3d a t . 

"Although the t r i a l c o u r t need not l i s t and make f i n d i n g s 

as t o each i t e m of a l l e g e d n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e 
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o f f e r e d by a defendant, Reeves v. S t a t e , 807 So. 2d 18, 48 

(A l a . Crim. App. 2000), i t must make a c l e a r f i n d i n g r e g a r d i n g 

the e x i s t e n c e or n o n e x i s t e n c e of n o n s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e o f f e r e d by a defendant. § 13A-5-47(d), A l a . Code 

1975." S c o t t v. S t a t e , 937 So. 2d 1065, 1087 ( A l a . Crim. App. 

2005) . See a l s o Woods v. S t a t e , 13 So. 3d 1, 39-40 ( A l a . 

Crim. App. 2007); Morrow v. S t a t e , 928 So. 2d 315, 325-27 

( A l a . Crim. App. 2004). Alabama's j u d i c i a l - o v e r r i d e s t a t u t e , 

c o d i f i e d a t § 13A-5-47(e), A l a . Code 1975, p r o v i d e s : 

" I n d e c i d i n g upon the sentence, the t r i a l c o u r t 
s h a l l determine whether the a g g r a v a t i n g 
c i r c u m s t a n c e s i t f i n d s t o e x i s t outweigh the 
m i t i g a t i n g c i r c u m s t a n c e s i t f i n d s t o e x i s t , and i n 
d o i n g so the t r i a l c o u r t s h a l l c o n s i d e r the 
recommendation of the j u r y c o n t a i n e d i n i t s a d v i s o r y 
v e r d i c t , u n l e s s such a v e r d i c t has been waived 
p u r s u a n t t o S e c t i o n 13A-5-46(a) or S e c t i o n 
13A-5-46(g). While the j u r y ' s recommendation 
c o n c e r n i n g sentence s h a l l be g i v e n c o n s i d e r a t i o n , i t 
i s not b i n d i n g upon the c o u r t . " 

Thus, a l t h o u g h i t appears t h a t the t r i a l c o u r t c o n s i d e r e d the 

ev i d e n c e S t a n l e y o f f e r e d as n o n s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s , i t i s not c l e a r from the r e c o r d whether the 

t r i a l c o u r t found any of the evi d e n c e t o a c t u a l l y c o n s t i t u t e 

a n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e , nor are the t r i a l 

c o u r t ' s reasons f o r o v e r r i d i n g the j u r y ' s a d v i s o r y v e r d i c t 
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c l e a r l y s t a t e d . See Spencer, So. 3d a t (remanding 

f o r the t r i a l c o u r t t o amend i t s s e n t e n c i n g o r d e r t o c l a r i f y 

i t s f i n d i n g s r e g a r d i n g the e x i s t e n c e or n o n e x i s t e n c e of 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s and j u d i c i a l o v e r r i d e of 

j u r y ' s recommendation of l i f e imprisonment w i t h o u t p a r o l e ) . 

Ex p a r t e T a y l o r , 808 So. 2d 1215, 1219 ( A l a . 2001), Ex 

p a r t e C a r r o l l , 852 So. 2d 833, 836 ( A l a . 2002), and t h e i r 

progeny i n s t r u c t "the t r i a l judge [to] s t a t e s p e c i f i c reasons 

f o r g i v i n g the j u r y ' s recommendation the c o n s i d e r a t i o n he gave 

i t " and i n s t r u c t the t r i a l judge t o c o n s i d e r a j u r y 

recommendation as a n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e . 

F u r t h e r , i n Ex p a r t e Tomlin, 909 So. 2d 283 ( A l a . 2003), the 

Alabama Supreme Court e x p l a i n e d 

"In [Ex p a r t e ] C a r r o l l , t h i s C ourt s t a t e d : 

"'We t a k e t h i s o p p o r t u n i t y 
t o f u r t h e r e x p l a i n the e f f e c t of 
a j u r y ' s recommendation of l i f e 
i m p r i s o n m e n t w i t h o u t t h e 
p o s s i b i l i t y of p a r o l e . Such a 
recommendation i s t o be t r e a t e d 
as a m i t i g a t i n g c i r c u m s t a n c e . 
The weight t o be g i v e n t h a t 
m i t i g a t i n g c i r c u m s t a n c e s h o u l d 
depend upon the number of j u r o r s 
recommending the sentence of l i f e 
imprisonment w i t h o u t p a r o l e , and 
a l s o upon the s t r e n g t h of the 
f a c t u a l b a s i s f o r such a 
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recommendation i n the form of 
i n f o r m a t i o n known t o j u r y , such 
as c o n f l i c t i n g e v i d e n c e 
c o n c e r n i n g the i d e n t i t y of the 
" t r i g g e r m a n " or recommendation of 
l e n i e n c y by the v i c t i m ' s f a m i l y ; 
the j u r y ' s recommendation may be 
o v e r r i d d e n based upon i n f o r m a t i o n 
known o n l y t o the t r i a l c o u r t and 
not t o the j u r y , when such 
i n f o r m a t i o n can p r o p e r l y be used 
t o undermine a m i t i g a t i n g 
c i r c u m s t a n c e . ' 

"852 So. 2d a t 836 ( f o o t n o t e o m i t t e d ) . The S t a t e 
urges us t o o v e r r u l e C a r r o l l , 'at l e a s t i n s o f a r as 
i t d e c l a r e d t h a t a recommendation of l i f e by the 
j u r y " i s t o be t r e a t e d as a m i t i g a t i n g 
c i r c u m s t a n c e . " ' S t a t e ' s b r i e f a t 36. We d e c l i n e t o 
do so." 

909 So. 2d a t 285. The Alabama Supreme Court c o n c l u d e d t h a t 

a l t h o u g h the t r i a l c o u r t s t a t e d i n i t s o r d e r t h a t i t had g i v e n 

" ' s e r i o u s c o n s i d e r a t i o n t o the unanimous recommendation of the 

j u r y f o r l i f e [imprisonment] w i t h o u t p a r o l e , ' " Ex p a r t e  

Tomlin, 909 So. 2d a t 286, i t d i d not p r o p e r l y c o n s i d e r the 

j u r y ' s recommendation as a m i t i g a t i n g c i r c u m s t a n c e . 

In t h i s case, a l t h o u g h the t r i a l c o u r t r e f e r e n c e d the 

j u r y ' s recommendation t h a t S t a n l e y be sentenced t o l i f e 

imprisonment w i t h o u t p a r o l e , the c i r c u i t c o u r t ' s o r d e r d i d not 

c l e a r l y s t a t e t h a t i t found the j u r y ' s recommendation t o be a 

m i t i g a t i n g c i r c u m s t a n c e and d i d not c o n t a i n w r i t t e n f i n d i n g s 
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c o n c e r n i n g what weight the j u r y recommendation was g i v e n or 

the reasons i t overrode the j u r y ' s recommendation. See Ex 

p a r t e T a y l o r , Ex p a r t e C a r r o l l , Ex p a r t e Tomlin, and Spencer. 

Thus, we remand t h i s case t o the t r i a l c o u r t f o r i t t o amend 

i t s s e n t e n c i n g o r d e r t o c l a r i f y i t s f i n d i n g s r e g a r d i n g the 

j u d i c i a l o v e r r i d e of the j u r y ' s recommendation of l i f e 

imprisonment w i t h o u t p a r o l e . See Sneed, 1 So. 3d a t 116 

( t r i a l c o u r t noted j u r y ' s recommendation as n o n s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e , a c c o r d e d i t moderate weig h t , 

c o n s i d e r e d the number of j u r o r s who v o t e d f o r each sentence, 

and c o n s i d e r e d the c i r c u m s t a n c e s of the o f f e n s e i n o v e r r i d i n g 

the j u r y ' s a d v i s o r y v e r d i c t ) . On remand, the t r i a l c o u r t 

s h a l l reweigh t he a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g 

c i r c u m s t a n c e s and r e s e n t e n c e S t a n l e y and s t a t e how i t 

c o n s i d e r e d the j u r y ' s a d v i s o r y v e r d i c t and the weight i t was 

acc o r d e d and, i f i t a g a i n o v e r r i d e s the j u r y ' s recommendation, 

c l e a r l y s t a t e the reasons f o r so d o i n g . The t r i a l c o u r t ' s 

amended s e n t e n c i n g o r d e r s h a l l be s u b m i t t e d t o t h i s C ourt 

w i t h i n 60 days of the date of t h i s o p i n i o n . 

AFFIRMED AS TO CONVICTION; REMANDED WITH DIRECTIONS AS TO 
SENTENCING. 

Welch, P.J., and Windom, K e l l u m , and Burke, J J . , concur. 
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