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H e a t h L a v o n McCray a p p e a l s h i s c a p i t a l - m u r d e r c o n v i c t i o n 

and s e n t e n c e o f d e a t h . M cCray was c o n v i c t e d o f murder made 

c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g t h e c o u r s e o f a 

b u r g l a r y , see § 1 3 A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975. A f t e r t h e 
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p e n a l t y p h a s e o f t h e t r i a l , see §§ 13A-5-45 and -46, A l a . Code 

1 9 7 5 , t h e j u r y u n a n i m o u s l y recommended t h a t M cCray be 

s e n t e n c e d t o d e a t h . A f t e r r e c e i v i n g a p r e s e n t e n c e r e p o r t and 

c o n d u c t i n g a s e p a r a t e s e n t e n c i n g h e a r i n g , see § 13A-5-47, A l a . 

Code 1975, t h e t r i a l c o u r t f o l l o w e d t h e j u r y ' s r e c o m m e n d a t i o n 

and s e n t e n c e d McCray t o d e a t h . 

The e v i d e n c e a d d u c e d a t t r i a l i n d i c a t e d t h e f o l l o w i n g . 

On Wednesday, A u g u s t 10, 2005, B r a n d y J e a n B a c h e l d e r ' s body 

was f o u n d i n h e r m o b i l e home i n t h e Cayman Bay T r a i l e r P a r k i n 

D o t h a n . T e s t i m o n y i n d i c a t e d t h a t B a c h e l d e r had been l i v i n g 

w i t h M cCray f o r a p p r o x i m a t e l y a y e a r and a h a l f b e f o r e h e r 

d e a t h , b u t t h a t on T h u r s d a y , A u g u s t 4, 2005, B a c h e l d e r had 

a s k e d McCray t o move o u t o f t h e m o b i l e home. 

R o l a n d e Dean, B a c h e l d e r ' s m o t h e r , t e s t i f i e d t h a t she had 

v i s i t e d h e r d a u g h t e r a t h e r m o b i l e home on T h u r s d a y , A u g u s t 4, 

2005, a t w h i c h t i m e B a c h e l d e r t o l d McCray t h a t he had t o 

l e a v e . A c c o r d i n g t o Dean, McCray l e f t w i t h a bag o f c l o t h i n g . 

A f t e r M cCray l e f t , B a c h e l d e r l e f t t h e m o b i l e home f o r a s h o r t 

t i m e and r e t u r n e d w i t h two new d o o r k n o b s t o r e p l a c e t h e d o o r 

k n o b s on t h e f r o n t and b a c k d o o r s o f t h e m o b i l e home. Dean 

s a i d t h a t she n o t i c e d t h a t n i g h t t h a t B a c h e l d e r and McCray 
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were i n t e r a c t i n g d i f f e r e n t l y t h a n t h e y had p r e v i o u s l y and t h a t 

i t a p p e a r e d as i f B a c h e l d e r was a f r a i d o f McCray. 

Dean t e s t i f i e d t h a t she spoke w i t h B a c h e l d e r on t h e 

t e l e p h o n e t h e n e x t day, as w e l l as on S a t u r d a y and Sunday, and 

t h a t she saw B a c h e l d e r t h e m o r n i n g o f Monday, A u g u s t 8, 2005, 

b e f o r e B a c h e l d e r t o o k h e r son t o s c h o o l and t h e n went t o w ork 

a t t h e l o c a l F a m i l y D o l l a r d i s c o u n t s t o r e . Dean a l s o s a i d 

t h a t she spoke w i t h B a c h e l d e r d u r i n g t h e day on Monday w h i l e 

B a c h e l d e r was a t work. She t r i e d t e l e p h o n i n g B a c h e l d e r Monday 

n i g h t , T u e s d a y d u r i n g t h e day, and T u e s d a y n i g h t , b u t was 

u n a b l e t o r e a c h h e r . On Wednesday, A u g u s t 10, 2005, Dean went 

t o t h e F a m i l y D o l l a r s t o r e t o l o o k f o r B a c h e l d e r , who was 

s u p p o s e d t o w ork t h a t day, b u t she was n o t t h e r e . Dean t h e n 

went t o B a c h e l d e r ' s m o b i l e home, saw b l o o d on t h e f r o n t d o o r , 

and n o t i f i e d t h e manager o f t h e t r a i l e r p a r k , who n o t i f i e d 

p o l i c e . 

T i m M i l l e r , an o f f i c e r w i t h t h e Dothan P o l i c e D e p a r t m e n t , 

t e s t i f i e d t h a t on A u g u s t 10, 2005, he went t o t h e Cayman Bay 

T r a i l e r P a r k and spoke w i t h t h e manager and w i t h Dean, who was 

v i s i b l y u p s e t . O f f i c e r M i l l e r saw b l o o d s t a i n s on t h e f r o n t 

3 



CR-06-0360 

d o o r , w h i c h was l o c k e d , 1 so he u s e d a cement b l o c k he f o u n d on 

t h e g r o u n d t o f o r c e t h e f r o n t d o o r open. I m m e d i a t e l y upon t h e 

d o o r o p e n i n g , O f f i c e r M i l l e r saw " b l o o d e v e r y w h e r e . " ( R . 

401.) M i l l e r s t a t e d t h e r e was b l o o d a l l o v e r t h e l i v i n g - r o o m 

f l o o r and a l l o v e r t h e c o u c h i n t h e l i v i n g room, and t h a t 

t h e r e was a b l o o d t r a i l t h r o u g h t h e k i t c h e n and down t h e 

h a l l w a y . The b l o o d t r a i l a p p e a r e d t o be f r o m someone b e i n g 

d r a g g e d ; he f o u n d B a c h e l d e r ' s body l y i n g i n t h e h a l l w a y . 

A f t e r f i n d i n g h e r body, O f f i c e r M i l l e r s e c u r e d t h e s c e n e , and 

s e v e r a l o t h e r p o l i c e o f f i c e r s and p a r a m e d i c s a r r i v e d . T h e r e 

d i d n o t a p p e a r t o be any l i g h t s on i n t h e m o b i l e home when he 

e n t e r e d and he saw f o o t p r i n t s i n t h e b l o o d t r a i l l e a d i n g down 

t h e h a l l w a y . A dog was s h u t i n s i d e one o f t h e bedrooms and 

was l a t e r removed f r o m t h e s c e n e . 

The S t a t e ' s t h e o r y o f t h e c a s e was t h a t two days b e f o r e 

B a c h e l d e r ' s body was f o u n d , w h i l e B a c h e l d e r was a t work, 

M c C r a y b r o k e i n t o B a c h e l d e r ' s m o b i l e home u s i n g a s c r e w d r i v e r . 

M c C r a y t h e n l o c k e d B a c h e l d e r ' s dog i n a bedroom and s t r i p p e d 

down t o h i s u n d e r w e a r t o a v o i d c o n t a m i n a t i n g h i s c l o t h i n g . 

M c C r a y t h e n u n s c r e w e d a l l t h e l i g h t b u l b s i n t h e m o b i l e home 

1 O f f i c e r M i l l e r s a i d t h e b a c k d o o r was a l s o l o c k e d . 
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so t h a t i t w o u l d be d a r k i n s i d e when B a c h e l d e r g o t home and 

removed t h e b a t t e r i e s f r o m t h e c o r d l e s s t e l e p h o n e so she c o u l d 

n o t c a l l f o r h e l p . A f t e r d i s a b l i n g t h e l i g h t s a nd t e l e p h o n e , 

M c C r a y w a i t e d f o r B a c h e l d e r t o a r r i v e home, a t w h i c h p o i n t he 

b r u t a l l y a t t a c k e d h e r w i t h a b u t c h e r k n i f e as r e v e n g e f o r 

e n d i n g t h e i r r e l a t i o n s h i p . M c C r a y c o v e r e d h i s hands w i t h a 

p a i r o f s o c k s t o a v o i d l e a v i n g h i s f i n g e r p r i n t s a t t h e s c e n e 

and f o l l o w i n g t h e a t t a c k washed t h e b l o o d o f f h i s body i n t h e 

b a t h t u b , g o t d r e s s e d , and f l e d t h e s c e n e . 

M i k e E t r e s s , a c o r p o r a l w i t h t h e c r i m i n a l i n v e s t i g a t i o n s 

d i v i s i o n o f t h e D o t h a n P o l i c e D e p a r t m e n t , was i n c h a r g e o f t h e 

i n v e s t i g a t i o n a nd went t o t h e s c e n e t h e day B a c h e l d e r was 

f o u n d . He t e s t i f i e d t h a t t h e r e was a l a r g e amount o f b l o o d 

t h r o u g h o u t B a c h e l d e r ' s m o b i l e home and t h a t v a r i o u s i t e m s i n 

t h e m o b i l e home were s t r e w n a b o u t i n d i c a t i n g t h a t a s t r u g g l e 

h a d t a k e n p l a c e . I n a d d i t i o n , C p l . E t r e s s n o t i c e d t h e r e were 

s e v e r a l f o o t p r i n t s i n t h e b l o o d t h r o u g h o u t t h e m o b i l e home. 

The f l o o r o f t h e m o b i l e home h a d a t y p e o f t i l e t h a t i s 

s e c u r e d w i t h a d h e s i v e , so C p l . E t r e s s was a b l e t o remove 12 o f 

t h e t i l e s c o n t a i n i n g t h e f o o t p r i n t s a nd s e c u r e them as 

e v i d e n c e . He a l s o t o o k s e v e r a l s a m p l e s o f t h e b l o o d f r o m 

5 



CR-06-0360 

v a r i o u s l o c a t i o n s i n t h e m o b i l e home. T h e r e were no l i g h t s on 

i n t h e m o b i l e home when he a r r i v e d , and, when he c h e c k e d t h e 

l i g h t s , he d i s c o v e r e d t h a t a l l b u t one o f t h e l i g h t b u l b s i n 

t h e m o b i l e home h a d b e e n u n s c r e w e d t o s t o p them f r o m w o r k i n g . 

The o n l y w o r k i n g l i g h t b u l b i n t h e m o b i l e home was i n t h e h o o d 

o v e r t h e o v e n . C p l . E t r e s s c o l l e c t e d t h e l i g h t b u l b s i n t h e 

m o b i l e home as e v i d e n c e . He a l s o f o u n d a p a i r o f s o c k s on t h e 

l i v i n g - r o o m f l o o r l y i n g i n b l o o d , a P e p s i b r a n d s o d a b o t t l e 

l y i n g i n b l o o d on t h e l i v i n g - r o o m f l o o r , a c o r d l e s s t e l e p h o n e 

w i t h t h e b a t t e r i e s removed l y i n g on t h e l i v i n g - r o o m f l o o r , and 

a b u t c h e r k n i f e -- b e l i e v e d t o be t h e m u r d e r weapon -- l y i n g 

on t h e s o f a , a l l o f w h i c h were c o l l e c t e d and s e c u r e d as 

e v i d e n c e . One o f t h e d r a w e r s i n t h e k i t c h e n , w h i c h c o n t a i n e d 

k i t c h e n u t e n s i l s , was open and t h e r e was a p o o l o f b l o o d i n 

i t . B l o o d was a l s o f o u n d i n t h e b a t h r o o m , b u t t h e b l o o d i n 

t h e b a t h r o o m a p p e a r e d t o be d i l u t e d , as i f someone h a d t r i e d 

t o wash o f f b l o o d i n t h e b a t h t u b . No b o x c u t t e r was f o u n d i n 

t h e m o b i l e home. 2 

2 A s e x p l a i n e d l a t e r i n t h i s o p i n i o n , M c C r a y t e s t i f i e d a t 
t r i a l t h a t B a c h e l d e r a l w a y s c a r r i e d a b o x c u t t e r on h e r 
p e r s o n . 
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C p l . E t r e s s d e s c r i b e d t h e c o n d i t i o n o f B a c h e l d e r ' s body, 

b o t h when he a r r i v e d a t t h e s c e n e and when he a t t e n d e d t h e 

a u t o p s y t h e f o l l o w i n g d a y . B a c h e l d e r h a d a p l a s t i c b a g 

s e c u r e d t i g h t l y a r o u n d h e r h e a d ; a b l a c k dog l e a s h was l o o p e d 

i n t o a n o ose a r o u n d h e r n e c k . B a c h e l d e r ' s s h o r t s were down 

a r o u n d h e r a n k l e s , h e r u n d e r w e a r had been t o r n i n h a l f , and 

she was c o v e r e d i n b l o o d . He o b s e r v e d s e v e r a l s t a b wounds t o 

B a c h e l d e r ' s neck and c h e s t , as w e l l as s e v e r a l c u t s on h e r 

f i n g e r s and a deep wound between h e r f o r e f i n g e r and thumb t h a t 

went a l m o s t t o t h e b o n e . D u r i n g t h e a u t o p s y , C p l . E t r e s s 

a g a i n saw t h e wounds t o B a c h e l d e r ' s n e c k , w h i c h a p p e a r e d 

c o n s i s t e n t i n w i d t h w i t h t h e b u t c h e r k n i f e t h a t had been f o u n d 

on t h e s o f a . He a l s o saw a k n i f e wound n e a r B a c h e l d e r ' s e l b o w 

t h a t went c o m p l e t e l y t h r o u g h h e r a r m . T h a t wound was a l s o 

c o n s i s t e n t i n w i d t h t o t h e b u t c h e r k n i f e . C p l . E t r e s s f u r t h e r 

d e s c r i b e d t h e numerous wounds t o B a c h e l d e r ' s hands as 

d e f e n s i v e wounds t h a t o c c u r r e d when B a c h e l d e r " h a d g r a b b e d t h e 

k n i f e w h i l e she was b e i n g s t a b b e d . " (R. 594.) He a l s o saw 

s e v e r a l p u n c t u r e wounds t o B a c h e l d e r ' s c h e s t , i n c l u d i n g one t o 

h e r l e f t b r e a s t t h a t went " c o m p l e t e l y t h r o u g h " t h e b r e a s t . 

7 



CR-06-0360 

(R. 595.) The w i d t h o f t h a t wound was c o n s i s t e n t w i t h t h e 

w i d t h o f t h e b u t c h e r k n i f e f o u n d a t t h e s c e n e . 

D r . S t e p h e n B o u d r e a u , a m e d i c a l e x a m i n e r w i t h t h e Alabama 

D e p a r t m e n t o f F o r e n s i c S c i e n c e s ("DFS"), t e s t i f i e d t h a t he was 

p r e s e n t when t h e a u t o p s y was p e r f o r m e d on B a c h e l d e r on A u g u s t 

11, 2 0 0 5 . 3 B a c h e l d e r had s e v e r a l wounds t o h e r hands a 

deep g a s h on h e r r i g h t hand a t t h e b a s e o f h e r thumb, a 

c o n t i n u o u s g a s h a c r o s s t h e m i d d l e o f t h r e e o f t h e f i n g e r s on 

h e r l e f t hand, and a g a s h a l o n g t h e s i d e o f h e r l e f t hand -¬

a l l o f w h i c h , Dr. B o u d r e a u s a i d , w o u l d have c a u s e d B a c h e l d e r 

p a i n and s e v e r e b l e e d i n g . The g a s h a c r o s s t h e f i n g e r s on 

B a c h e l d e r ' s l e f t hand was most l i k e l y c a u s e d b y B a c h e l d e r 

g r a b b i n g a s h a r p o b j e c t . I n a d d i t i o n , B a c h e l d e r had wounds t o 

h e r arms -- one l a r g e s t a b wound t o h e r l e f t e l b o w t h a t began 

on t h e t o p o f t h e e l b o w and went c o m p l e t e l y t h r o u g h t o t h e 

u n d e r s i d e o f t h e u p p e r p a r t o f t h e arm, as w e l l as a deep c u t 

on h e r f o r e a r m . B o t h arm wounds were c o n s i s t e n t w i t h h a v i n g 

been c a u s e d b y t h e b u t c h e r k n i f e f o u n d a t t h e s c e n e and w o u l d 

a l s o have c a u s e d p a i n and s e v e r e b l e e d i n g . B a c h e l d e r had two 

3 I t a p p e a r s f r o m t h e r e c o r d t h a t a n o t h e r m e d i c a l e x a m i n e r , 
who was no l o n g e r e m p l o y e d w i t h DFS a t t h e t i m e o f M c C r a y ' s 
t r i a l , a c t u a l l y p e r f o r m e d t h e a u t o p s y on B a c h e l d e r . 
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deep s t a b wounds and s e v e r a l s u p e r f i c i a l c u t s on h e r n e c k , a l l 

o f w h i c h were c o n s i s t e n t w i t h h a v i n g been c a u s e d b y t h e 

b u t c h e r k n i f e a t t h e s c e n e and w o u l d have c a u s e d p a i n and 

s e v e r e b l e e d i n g . One o f t h e deep s t a b wounds on t h e r i g h t 

s i d e o f t h e n e c k a c t u a l l y c u t B a c h e l d e r ' s c a r o t i d a r t e r y , 

w h i c h w o u l d have c a u s e d b l o o d t o " s p u r t " i n a l l d i r e c t i o n s . 

(R. 759.) B a s e d on t h e l o c a t i o n and d i r e c t i o n o f t h e wounds 

on B a c h e l d e r ' s n e c k , t h e y were a l l i n f l i c t e d s e p a r a t e l y . 

B a c h e l d e r a l s o had wounds t o h e r b r e a s t and g e n i t a l s . 

S p e c i f i c a l l y , B a c h e l d e r s u f f e r e d a s t a b wound t o h e r l e f t 

b r e a s t t h a t began on t h e u n d e r s i d e o f t h e b r e a s t and 

p e n e t r a t e d t h r o u g h t h e e n t i r e b r e a s t t i s s u e , e n d i n g on t h e t o p 

p a r t o f t h e b r e a s t . T h i s wound was a t l e a s t f o u r i n c h e s l o n g 

and was a l s o c o n s i s t e n t w i t h h a v i n g been c a u s e d b y t h e b u t c h e r 

k n i f e f o u n d a t t h e s c e n e . D r . B o u d r e a u a l s o s t a t e d t h a t t h i s 

wound w o u l d have been " v e r y p a i n f u l " a nd w o u l d have c a u s e d 

b l e e d i n g . ( R . 7 7 1 . ) I n a d d i t i o n , B a c h e l d e r a l s o s u f f e r e d a 

c u t t h a t "went up t h r o u g h t h e w a l l o f t h e v a g i n a . " ( R . 7 7 9 . ) 

T h i s p a r t i c u l a r wound was a l s o c o n s i s t e n t w i t h h a v i n g b e e n 

made by t h e b u t c h e r k n i f e f o u n d a t t h e s c e n e ; " [ m ] o s t 

a s s u r e d l y " w o u l d have been p a i n f u l ; w o u l d have c a u s e d 
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b l e e d i n g ; and c o u l d have c a u s e d d e a t h e v e n t u a l l y i f l e f t 

u n t r e a t e d , b u t t h a t i t was n o t t h e c a u s e o f B a c h e l d e r ' s d e a t h . 

(R. 779.) 

B a c h e l d e r h a d a t o t a l o f n i n e " m a j o r " s t a b wounds as w e l l 

as numerous o t h e r s u p e r f i c i a l s t a b wounds and c u t s on h e r 

b o d y . (R. 778.) B a c h e l d e r a l s o h a d numerous b r u i s e s a n d 

c o n t u s i o n s on h e r b o d y , i n c l u d i n g on h e r n e c k , arms, h a n d s , 

t o r s o , and l e g s . The b r u i s e s on B a c h e l d e r ' s n e c k were 

c o n s i s t e n t w i t h h a v i n g been c a u s e d by t h e d o g l e a s h t h a t h a d 

been f o u n d a r o u n d h e r n e c k . B a s e d on h i s e x a m i n a t i o n o f t h e 

wounds, D r . B o u d r e a u b e l i e v e d t h a t B a c h e l d e r was a l i v e when 

a l l t h e wounds were i n f l i c t e d and t h a t t h e wound on t h e n e c k 

t h a t c u t t h e c a r o t i d a r t e r y was u l t i m a t e l y t h e f a t a l wound. 

D r . B o u d r e a u o p i n e d t h a t t h e c a u s e o f B a c h e l d e r ' s d e a t h was 

e x s a n g u i n a t i o n a n d t h a t d e p e n d i n g on t h e s e q u e n c e o f t h e 

wounds, B a c h e l d e r c o u l d have s u r v i v e d anywhere f r o m a few 

m i n u t e s t o o v e r 1 5 m i n u t e s b e f o r e she d i e d . 

K r i s t e n M a t u r i , a f o r e n s i c b i o l o g i s t w i t h DFS, t e s t i f i e d 

t h a t some o f t h e b l o o d s a m p l e s t a k e n f r o m B a c h e l d e r ' s m o b i l e 

home m a t c h e d h e r DNA a n d t h a t some o f t h e b l o o d s a m p l e s t a k e n 

f r o m B a c h e l d e r ' s m o b i l e home c o n s i s t e d o f a m i x t u r e o f two DNA 
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p r o f i l e s -- B a c h e l d e r ' s and M c C r a y ' s . B o t h B a c h e l d e r ' s and 

M c C r a y ' s DNA were f o u n d on t h e b l a d e o f t h e b u t c h e r k n i f e . 

S hannon F i t z g e r a l d , a c e r t i f i e d l a t e n t - p r i n t e x a m i n e r w i t h t h e 

Ala b a m a B u r e a u o f I n v e s t i g a t i o n , t e s t i f i e d t h a t he m a t c h e d t h e 

f o o t p r i n t s on t h e t i l e s f r o m t h e m o b i l e home t o t h e known 

f o o t p r i n t s o f M c C r a y , w h i c h h a d bee n t a k e n a f t e r h i s a r r e s t . 

He a l s o t e s t e d 13 l i g h t b u l b s f r o m t h e s c e n e a n d o b t a i n e d a 

l a t e n t p r i n t f r o m 1 b u l b , w h i c h m a t c h e d M c C r a y ' s known 

t h u m b p r i n t . F i n a l l y , he compared p a t e n t p r i n t s f o u n d on 

B a c h e l d e r ' s t e l e p h o n e t o M c C r a y ' s known f i n g e r p r i n t s a nd f o u n d 

t h a t a p r i n t on t h e t e l e p h o n e m a t c h e d M c C r a y ' s t h u m b p r i n t . 

F r a n k M e r e d i t h , a d e t e c t i v e w i t h t h e D o t h a n P o l i c e 

D e p a r t m e n t , t e s t i f i e d t h a t a t a p p r o x i m a t e l y 1:00 p.m. on t h e 

a f t e r n o o n t h a t B a c h e l d e r ' s b o d y was f o u n d , M c C r a y v o l u n t a r i l y 

came t o t h e p o l i c e s t a t i o n as a r e s u l t o f a BOLO ("be on t h e 

l o o k o u t " ) t h a t h a d bee n i s s u e d f o r h i m t h a t m o r n i n g . 

D e t e c t i v e M e r e d i t h i n i t i a l l y e s c o r t e d M c C r a y t o t h e c o n f e r e n c e 

room o f t h e i n v e s t i g a t i o n s d i v i s i o n a nd a d v i s e d M c C r a y o f h i s 

M i r a n d a 4 r i g h t s , a l t h o u g h when McCray i n i t i a l l y a r r i v e d he was 

n o t u n d e r a r r e s t and was f r e e t o l e a v e a t any t i m e . D e t e c t i v e 

4 M i r a n d a v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) . 
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M e r e d i t h t e s t i f i e d t h a t McCray i n d i c a t e d t h a t he u n d e r s t o o d 

h i s r i g h t s , a g r e e d t o w a i v e h i s r i g h t s , and d i d n o t a p p e a r t o 

be u n d e r t h e i n f l u e n c e o f a l c o h o l o r n a r c o t i c s . D e t e c t i v e 

M e r e d i t h f u r t h e r t e s t i f i e d t h a t n e i t h e r he n o r t h e o t h e r 

o f f i c e r p r e s e n t p r o m i s e d M c C r a y a n y t h i n g i n o r d e r t o g e t 

McCray t o make a s t a t e m e n t . 

When s p e a k i n g w i t h McCray, D e t e c t i v e M e r e d i t h n o t i c e d a 

l o n g s c r a t c h on M c C r a y ' s n e c k . McCray t o l d D e t e c t i v e M e r e d i t h 

t h a t he had s c r a p e d h i s n e c k i n an a t t i c where he was s p r a y i n g 

i n s u l a t i o n . A t a p p r o x i m a t e l y 3:00 p.m. t h a t a f t e r n o o n , 

D e t e c t i v e M e r e d i t h o b t a i n e d c o n s e n t f r o m McCray t o t a k e a DNA 

sample f r o m him. McCray s u b s e q u e n t l y gave a r e c o r d e d 

s t a t e m e n t t o D e t e c t i v e M e r e d i t h and M i c h a e l C i r u l l i , a 

s e r g e a n t w i t h t h e D o t h a n P o l i c e D e p a r t m e n t , a t a p p r o x i m a t e l y 

7:00 p.m. t h a t e v e n i n g . 5 

I n h i s r e c o r d e d s t a t e m e n t , McCray p r o v i d e d s e v e r a l 

d i f f e r e n t v e r s i o n s o f t h e e v e n t s o f Monday, A u g u s t 8, 2005. 

McCray i n i t i a l l y d e n i e d b e i n g p r e s e n t a t B a c h e l d e r ' s m o b i l e 

5The r e c o r d i n d i c a t e s t h a t t h e l e n g t h y d e l a y i n t a k i n g 
M c C r a y ' s s t a t e m e n t was b e c a u s e M c C r a y t o o k a p o l y g r a p h 
e x a m i n a t i o n , i n f o r m a t i o n t h a t was n o t , p e r A l a b a m a l a w , 
s u b m i t t e d t o t h e j u r y . See, e.g., Ex p a r t e H i n t o n , 548 So. 2d 
562 ( A l a . 1989) . 
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home o r even s e e i n g o r s p e a k i n g w i t h B a c h e l d e r t h a t day. He 

s a i d t h a t he and B a c h e l d e r were t o g e t h e r t h e F r i d a y n i g h t 

b e f o r e h e r murder and had gone b o w l i n g . A f t e r w a r d s , he 

c l a i m e d t h a t he and B a c h e l d e r had had c o n s e n s u a l s e x and t h a t 

he had s p e n t t h e n i g h t a t B a c h e l d e r ' s m o b i l e home. McCray 

s t a t e d t h a t t h e n e x t m o r n i n g B a c h e l d e r d r o v e him t o h i s 

m o t h e r ' s house and d r o p p e d him o f f . McCray s a i d t h a t he d i d 

n o t see o r s p e a k w i t h B a c h e l d e r a g a i n t h a t S a t u r d a y , b u t t h a t 

on t h e Sunday m o r n i n g b e f o r e h e r m u r d e r , she came t o h i s 

m o t h e r ' s house t o see him. McCray s t a t e d t h a t t h e Sunday 

m o r n i n g b e f o r e B a c h e l d e r ' s murder was t h e l a s t t i m e he saw o r 

spoke t o h e r . A f t e r f u r t h e r q u e s t i o n i n g , McCray c h a n g e d h i s 

s t o r y and s t a t e d t h a t he had s p o k e n w i t h B a c h e l d e r on t h e 

t e l e p h o n e on Sunday a f t e r n o o n . L a t e r i n h i s s t a t e m e n t , McCray 

a g a i n c h a n g e d h i s s t o r y , a d m i t t i n g t h a t he went t o B a c h e l d e r ' s 

m o b i l e home Monday a f t e r n o o n . McCray s a i d t h a t he had s p o k e n 

t o B a c h e l d e r on t h e t e l e p h o n e Monday m o r n i n g w h i l e she was a t 

work and t h a t t h e y had a g r e e d t o meet t h a t e v e n i n g a t 

B a c h e l d e r ' s m o b i l e home. A c c o r d i n g t o McCray, b e c a u s e he had 

l o s t h i s key t o t h e m o b i l e home, he t o l d B a c h e l d e r t h a t he 

w o u l d use a s c r e w d r i v e r t o e n t e r t h e m o b i l e home when he g o t 
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o f f work t h a t a f t e r n o o n and w o u l d t h e n w a i t f o r h e r t o come 

home f r o m work. McCray s a i d t h a t he a r r i v e d a t B a c h e l d e r ' s 

m o b i l e home a b o u t 4:00 p.m. and w a t c h e d t e l e v i s i o n u n t i l 

B a c h e l d e r g o t home f r o m work a t a p p r o x i m a t e l y 7:30 p.m., a t 

w h i c h p o i n t , he and B a c h e l d e r t a l k e d f o r a b o u t an h o u r and he 

t h e n l e f t and w a l k e d t o h i s nephew's a p a r t m e n t . 

W i t h r e s p e c t t o t h e c u t on h i s hand and t h e s c r a t c h e s on 

h i s n e c k , McCray gave v a r y i n g e x p l a n a t i o n s t h r o u g h o u t h i s 

r e c o r d e d s t a t e m e n t . McCray f i r s t s a i d t h a t he had c u t h i s 

hand on Monday n i g h t w h i l e w o r k i n g on h i s nephew's a u t o m o b i l e . 

However, a f t e r b e i n g c o n f r o n t e d w i t h t h e f a c t t h a t h i s nephew 

had t o l d l a w - e n f o r c e m e n t o f f i c e r s t h a t M cCray had n o t r e c e n t l y 

w o r k e d on h i s a u t o m o b i l e , McCray t h e n s t a t e d t h a t he had c u t 

h i s hand when he was w a l k i n g f r o m B a c h e l d e r ' s m o b i l e home t o 

h i s nephew's a p a r t m e n t t h a t Monday n i g h t . S p e c i f i c a l l y , 

M c Cray s t a t e d t h a t w h i l e w a l k i n g t o h i s nephew's a p a r t m e n t , he 

t r i e d t o b r e a k up a f i g h t b e t ween two men, one o f whom had a 

k n i f e and c u t h i s hand. L a t e r i n h i s s t a t e m e n t , McCray s a i d 

t h a t he had i n t e n t i o n a l l y c u t h i s own hand w i t h a p i e c e o f 

g l a s s he had f o u n d l y i n g on t h e g r o u n d a f t e r he had l e f t 

B a c h e l d e r ' s m o b i l e home Monday n i g h t . F i n a l l y , M cCray s t a t e d 
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t h a t he had i n t e n t i o n a l l y c u t h i s own hand w i t h a b u t c h e r 

k n i f e w h i l e he was a t B a c h e l d e r ' s m o b i l e home b e c a u s e he was 

so u p s e t t h a t t h e i r r e l a t i o n s h i p had ended. McCray a l s o 

i n i t i a l l y s a i d t h a t he had s c r a t c h e d h i s n e c k on some c o n d u i t 

w h i l e a t work, b u t t h e n c h a n g e d h i s s t o r y and s a i d one o f h i s 

young nephews had a c c i d e n t a l l y s c r a t c h e d h i s neck w h i l e t h e y 

were w r e s t l i n g . T h r o u g h o u t h i s r e c o r d e d s t a t e m e n t , M c C r a y 

d e n i e d any i n v o l v e m e n t i n B a c h e l d e r ' s m u r d e r . 

To e s t a b l i s h t h e f a l s i t y o f M c C r a y ' s v a r y i n g s t o r i e s i n 

h i s r e c o r d e d s t a t e m e n t , t h e S t a t e p r e s e n t e d t e s t i m o n y f r o m 

A l p h o n z o S a n d e r s , M c C r a y ' s nephew, who s t a t e d t h a t McCray had 

n o t w o r k e d on h i s a u t o m o b i l e i n t h e days s u r r o u n d i n g 

B a c h e l d e r ' s m u r d e r . S a n d e r s s a i d t h a t McCray had t e l e p h o n e d 

him on Monday, A u g u s t 8, 2005, a t a p p r o x i m a t e l y 5:00 p.m. and 

a s k e d him i f he was g o i n g t o be home l a t e r t h a t e v e n i n g . A t 

a p p r o x i m a t e l y 9:00 p.m. t h a t n i g h t , M cCray came t o h i s 

a p a r t m e n t . S a n d e r s saw s c r a t c h e s on M c C r a y ' s n e c k and a c u t 

on M c C r a y ' s hand. A c c o r d i n g t o S a n d e r s , McCray s a i d t h a t he 

had been w i t h a woman and was c a u g h t by t h e woman's b o y f r i e n d 

o r h u s b a n d , who p u l l e d a k n i f e on him and c u t him. S a n d e r s 

t o o k McCray t o t h e h o s p i t a l f o r t r e a t m e n t f o r t h e c u t . 
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A v e r y L e r e n z o S a n d e r s , a n o t h e r o f M c C r a y ' s nephews, 

t e s t i f i e d t h a t he was a t h i s b r o t h e r ' s a p a r t m e n t Monday, 

A u g u s t 8, 2005, when McCray came o v e r . A v e r y S a n d e r s a l s o saw 

a c u t on Mc C r a y ' s hand and h e a r d McCray s a y t h a t he had been 

w i t h a woman and was c a u g h t by t h e woman's b o y f r i e n d o r 

h u s b a n d , who p u l l e d a k n i f e and c u t him. 

Z a c c h e u s McCray, who was n o t r e l a t e d t o McCray, b u t was 

a c o w o r k e r o f Mc C r a y ' s a t S o u t h e a s t C o n s t r u c t i o n , t e s t i f i e d 

t h a t he w o r k e d w i t h M c C r a y on Monday, A u g u s t 8, 2005. 

Z a c c h e u s s a i d he saw no c u t s o r s c r a t c h e s on McCray a t t h a t 

t i m e and t h a t M cCray d i d n o t s u f f e r any c u t s o r s c r a t c h e s 

w h i l e w o r k i n g t h a t day. A f t e r work t h a t a f t e r n o o n , he d r o v e 

McCray t o t h e Cayman Bay T r a i l e r P a r k and d r o p p e d h im o f f . 

The f o l l o w i n g m o r n i n g , McCray a r r i v e d a t work w i t h what 

a p p e a r e d t o be f i n g e r n a i l s c r a t c h e s on h i s n e c k . When a s k e d 

how he g o t t h e s c r a t c h e s , McCray t o l d Z a c c h e u s t h a t he had 

been " t u s s l i n g " w i t h h i s nephews t h e n i g h t b e f o r e and had 

a c c i d e n t a l l y g o t t e n s c r a t c h e d by t h e i r f i n g e r n a i l s . (R. 359.) 

A f t e r work on Tuesday, A u g u s t 8, 2005, he d r o v e McCray t o 

Mc C r a y ' s m o t h e r ' s house i n A s h f o r d and d r o p p e d h im o f f . 
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The main d e f e n s e t h e o r y o f t h e c a s e was h e a t o f p a s s i o n 

-- s p e c i f i c a l l y , t h a t McCray had gone t o B a c h e l d e r ' s m o b i l e 

home, w i t h p e r m i s s i o n , s i m p l y t o t a l k t o h e r and t h a t 

B a c h e l d e r had a t t a c k e d h im w i t h t h e b u t c h e r k n i f e , a t w h i c h 

p o i n t he l o s t c o n t r o l and s t a b b e d h e r t o d e a t h . McCray 

t e s t i f i e d on h i s own b e h a l f . He s t a t e d t h a t he and two o f h i s 

t h r e e sons had l i v e d w i t h B a c h e l d e r a t h e r m o b i l e home f o r 

a p p r o x i m a t e l y a y e a r and a h a l f b e f o r e h e r d e a t h . He s a i d 

t h a t h i s r e l a t i o n s h i p w i t h B a c h e l d e r was c a l m i n t h e b e g i n n i n g 

b u t t h a t when he s t a r t e d s p e a k i n g t o , and s e e i n g more o f , h i s 

e x - w i f e , Tammy T i d w e l l , t h e i r r e l a t i o n s h i p c h a n g e d , and 

B a c h e l d e r w o u l d g e t a g g r a v a t e d e a s i l y and "was mean t o [ h i m ] . " 

(R. 876.) A c c o r d i n g t o McCray, B a c h e l d e r a l w a y s c a r r i e d a 

box c u t t e r on h e r p e r s o n , and sometimes she w o u l d t a k e i t o u t 

and s a y she was g o i n g t o c u t him w i t h i t . I n e a r l y A u g u s t 

2005, McCray s a i d , he moved o u t o f B a c h e l d e r ' s m o b i l e home. 

He t e s t i f i e d t h a t he and B a c h e l d e r had p u r c h a s e d a van 

t o g e t h e r b u t t h a t he had m i s s e d some payments and t h e van had 

been r e p o s s e s s e d . He and B a c h e l d e r had d i s c u s s e d t h e 

s i t u a t i o n t h e week b e f o r e h e r d e a t h , on a Monday e v e n i n g , n o t 

T h u r s d a y e v e n i n g as B a c h e l d e r ' s mother t e s t i f i e d , and t h e y had 
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a g r e e d t h a t he and h i s sons s h o u l d l e a v e and move i n w i t h h i s 

m o t h e r . On Tu e s d a y , McCray s a i d , he p a c k e d h i s c l o t h i n g and 

h i s two s o n s ' c l o t h i n g , and T i d w e l l and a f r i e n d h e l p e d h im 

move t o h i s m o t h e r ' s r e s i d e n c e . McCray s a i d t h a t he d i d n o t 

t a k e e v e r y t h i n g he owned f r o m t h e m o b i l e home a t t h a t t i m e , 

o n l y c l o t h i n g . 

A c c o r d i n g t o McCray, t h e F r i d a y n i g h t b e f o r e h e r d e a t h , 

he and B a c h e l d e r went b o w l i n g t o g e t h e r . A f t e r w a r d s , he s p e n t 

t h e n i g h t w i t h B a c h e l d e r a t t h e m o b i l e home. The f o l l o w i n g 

m o r n i n g , B a c h e l d e r d r o v e h im t o h i s m o t h e r ' s house and t h e n 

went t o work. On Sunday m o r n i n g , McCray s a i d , B a c h e l d e r came 

t o h i s m o t h e r ' s house and t h e y spoke f o r a b o u t an h o u r b e f o r e 

B a c h e l d e r went t o work. McCray s a i d t h a t he d i d n o t see o r 

spe a k w i t h B a c h e l d e r a g a i n t h a t day. 

McCr a y t e s t i f i e d t h a t on Monday, A u g u s t 8, 2005, a 

c o w o r k e r d r o v e h im t o B a c h e l d e r ' s m o b i l e home a f t e r work, a t 

a p p r o x i m a t e l y 3:00 p.m., so t h a t he c o u l d s p e a k t o h e r a b o u t 

h e r s o n . B e c a u s e he had l o s t h i s key t o t h e m o b i l e home 

a p p r o x i m a t e l y two weeks b e f o r e he moved o u t , he u s e d a 

s c r e w d r i v e r t o g a i n e n t r a n c e t o t h e m o b i l e home, l i k e he had 

done i n t h e p a s t . A c c o r d i n g t o McCray, he w a t c h e d t e l e v i s i o n 
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u n t i l B a c h e l d e r g o t home f r o m work between 7:30 p.m. and 8:00 

p.m., a t w h i c h p o i n t t h e y t a l k e d . M cCray s t a t e d t h a t t h e 

c o n v e r s a t i o n was i n i t i a l l y c a l m , b u t when he m e n t i o n e d h i s e x -

w i f e , B a c h e l d e r g o t " r e a l l y u p s e t " and t h e y g o t i n t o a 

p h y s i c a l a l t e r c a t i o n . (R. 891.) McCray c l a i m e d t h a t 

B a c h e l d e r swung h e r hand and s c r a t c h e d h im on h i s n e c k w i t h 

h e r f i n g e r n a i l s . A c c o r d i n g t o McCray, B a c h e l d e r t h e n g o t a 

k n i f e o u t o f a d r a w e r i n t h e k i t c h e n and swung i t a t him. 

McCray c l a i m e d t h a t he p u t h i s arm up t o b l o c k t h e k n i f e and 

was c u t on h i s r i g h t hand. 

McCray t e s t i f i e d t h a t he t h e n became a n g r y and " l o s t i t . " 

(R. 896.) McCray s a i d t h a t he g o t t h e k n i f e o u t o f 

B a c h e l d e r ' s hand and began c u t t i n g h e r . He c o u l d n o t remember 

how many t i m e s he had c u t o r s t a b b e d B a c h e l d e r , b u t he 

b e l i e v e d i t was more t h a n o n c e . McCray a d m i t t e d t h a t when t h e 

a l t e r c a t i o n f i r s t began -- b e f o r e B a c h e l d e r had a l l e g e d l y 

g o t t e n t h e k n i f e -- he had g r a b b e d a dog l e a s h t h a t was 

h a n g i n g on t h e w a l l and had w r a p p e d i t a r o u n d B a c h e l d e r ' s 

n e c k . He remembered d r a g g i n g B a c h e l d e r a r o u n d t h e m o b i l e home 

by t h e dog l e a s h a r o u n d h e r n e c k , b u t he d i d n o t r e c a l l 

p u t t i n g t h e p l a s t i c bag o v e r h e r head. McCray d e n i e d t h a t he 
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had c o v e r e d h i s hands d u r i n g t h e f i g h t , b u t a d m i t t e d t h a t he 

had washed h i s hands a f t e r he k i l l e d B a c h e l d e r . When he f i r s t 

a r r i v e d a t B a c h e l d e r ' s m o b i l e home, he t o o k o f f h i s p a n t s and 

h i s s h o es and s o c k s , and when B a c h e l d e r g o t home, he was c l a d 

o n l y i n h i s u n d e r w e a r and a t - s h i r t . He a d m i t t e d t h a t i t was 

u n u s u a l t h a t l i g h t b u l b s i n s i d e B a c h e l d e r ' s m o b i l e home w o u l d 

a l l be u n s c r e w e d , b u t n o n e t h e l e s s he and B a c h e l d e r had had 

p r o b l e m s i n t h e p a s t w i t h l i g h t f i x t u r e s , p a r t i c u l a r l y w i t h 

t h e c e i l i n g f a n i n t h e l i v i n g room. A c c o r d i n g t o McCray, t h e 

l i g h t f i x t u r e i n t h e c e i l i n g f a n was b r o k e n , and t h e o n l y way 

t o t u r n t h e l i g h t o f f was t o u n s c r e w t h e l i g h t b u l b . McCray 

d e n i e d h a v i n g had any c o n t a c t , e i t h e r w i t h h i s body o r w i t h 

any o b j e c t , w i t h B a c h e l d e r ' s g e n i t a l a r e a d u r i n g t h e f i g h t . 

M c C ray t e s t i f i e d t h a t he d i d n o t remember what t i m e he 

l e f t B a c h e l d e r ' s home t h a t n i g h t b u t t h a t when he l e f t , he 

w a l k e d t o h i s nephew's a p a r t m e n t . H i s nephew d r o v e h im t o a 

f r i e n d ' s h o u s e , who was n o t a t home a t t h e t i m e , and t h e n t o 

h i s m o t h e r ' s h o u s e , where he c h e c k e d on h i s c h i l d r e n . A f t e r 

c h e c k i n g on h i s c h i l d r e n , M cCray a s k e d h i s nephew t o t a k e h im 

t o t h e m e d i c a l c e n t e r , where he r e c e i v e d s t i t c h e s t o h i s hand. 

He t h e n went b a c k t o h i s m o t h e r ' s house and w a t c h e d t e l e v i s i o n 
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w i t h h i s c h i l d r e n . M cCray d i d n o t t e l l anyone a b o u t what had 

h appened, and he went t o work t h e n e x t day, T u e s day, and a g a i n 

on Wednesday. 

McCray s a i d t h a t he l e f t work e a r l y on Wednesday and went 

t o t h e p o l i c e s t a t i o n , where he was q u e s t i o n e d . He a d m i t t e d 

t h a t he i n i t i a l l y l i e d t o t h e p o l i c e a b o u t t h e s c r a t c h e s on 

h i s n e c k and t h e c u t on h i s hand and t h a t he l i e d when he t o l d 

p o l i c e he had n o t s e e n B a c h e l d e r t h a t Monday. 

On c r o s s - e x a m i n a t i o n , McCray a d m i t t e d t h a t he had l i e d t o 

t h e p o l i c e r e p e a t e d l y d u r i n g h i s r e c o r d e d s t a t e m e n t and t h a t 

he had a l s o l i e d t o h i s nephews and t o t h e d o c t o r s a t t h e 

m e d i c a l c e n t e r a b o u t t h e c u t s , a l l i n an e f f o r t t o p r o t e c t 

h i m s e l f . M cCray a d m i t t e d t h a t n o t h i n g had p r e v e n t e d him f r o m 

l e a v i n g B a c h e l d e r ' s m o b i l e home d u r i n g h i s f i g h t w i t h 

B a c h e l d e r . He a l s o a d m i t t e d t h a t he had p u t on h i s p a n t s , 

s h o e s , s o c k s , and a n o t h e r s h i r t o v e r h i s T - s h i r t b e f o r e he had 

l e f t so t h a t no one w o u l d see t h e b l o o d . He f u r t h e r a d m i t t e d 

t h a t a f t e r he had l e f t t h a t n i g h t , he p u t t h e c l o t h i n g he had 

b een w e a r i n g t h a t day i n t h e g a r b a g e . He a l s o c h a n g e d h i s 

t e s t i m o n y and a d m i t t e d t o p u t t i n g t h e p l a s t i c bag o v e r 

B a c h e l d e r ' s h e ad. McCray s a i d t h a t , w h i l e he was s t a b b i n g 
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B a c h e l d e r , she opened t h e f r o n t d o o r i n an e f f o r t t o e s c a p e , 

b u t he d r a g g e d h e r b a c k i n t o t h e m o b i l e home by t h e dog l e a s h . 

M c Cray a l s o a d m i t t e d t h a t B a c h e l d e r was s c r e a m i n g and b e g g i n g 

f o r h e r l i f e when he was r e p e a t e d l y s t a b b i n g h e r , b u t t h a t he 

w a n t e d B a c h e l d e r t o d i e so t h a t she c o u l d n o t i d e n t i f y him. 

F i n a l l y , McCray a d m i t t e d t h a t he had a p r e v i o u s c o n v i c t i o n f o r 

d o m e s t i c v i o l e n c e i n t h e s e c o n d d e g r e e r e l a t i n g t o an i n c i d e n t 

w i t h h i s e x - w i f e . McCray s t a t e d t h a t he had h e l d a k n i f e t o 

T i d w e l l ' s t h r o a t and t h a t he had p l e a d e d g u i l t y t o t h e 

d o m e s t i c - v i o l e n c e c h a r g e , b u t he d e n i e d t h a t he had a c t u a l l y 

c u t T i d w e l l ' s t h r o a t o r hand. 

S t a n d a r d o f R e v i e w 

B e c a u s e M c C r a y has b e e n s e n t e n c e d t o d e a t h , a c c o r d i n g t o 

R u l e 45A, A l a . R. App. P., t h i s C o u r t must s e a r c h t h e r e c o r d 

f o r " p l a i n e r r o r . " R u l e 45A s t a t e s : 

" I n a l l c a s e s i n w h i c h t h e d e a t h p e n a l t y has 
b een i m p o s e d , t h e C o u r t o f C r i m i n a l A p p e a l s s h a l l 
n o t i c e any p l a i n e r r o r o r d e f e c t i n t h e p r o c e e d i n g s 
u n d e r r e v i e w , w h e t h e r o r n o t b r o u g h t t o t h e 
a t t e n t i o n o f t h e t r i a l c o u r t , and t a k e a p p r o p r i a t e 
a p p e l l a t e a c t i o n b y r e a s o n t h e r e o f , w henever s u c h 
e r r o r has o r p r o b a b l y has a d v e r s e l y a f f e c t e d t h e 
s u b s t a n t i a l r i g h t o f t h e a p p e l l a n t . " 

( E m p h a s i s added.) 
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I n Ex p a r t e Brown, 11 So. 3d 933 ( A l a . 2 0 0 8 ) , t h e A l a b a m a 

Supreme C o u r t e x p l a i n e d : 

"'"To r i s e t o t h e l e v e l o f p l a i n e r r o r , t h e 
c l a i m e d e r r o r must n o t o n l y s e r i o u s l y a f f e c t a 
d e f e n d a n t ' s ' s u b s t a n t i a l r i g h t s , ' b u t i t must a l s o 
have an u n f a i r p r e j u d i c i a l i m p a c t on t h e j u r y ' s 
d e l i b e r a t i o n s . ' " Ex p a r t e B r y a n t , 951 So. 2d 724, 
727 ( A l a . 2002) ( q u o t i n g Hyde v. S t a t e , 778 So. 2d 
199, 209 ( A l a . C r i m . App. 1 9 9 8 ) ) . I n U n i t e d S t a t e s  
v. Young, 470 U.S. 1, 15 ( 1 9 8 5 ) , t h e U n i t e d S t a t e s 
Supreme C o u r t , c o n s t r u i n g t h e f e d e r a l p l a i n - e r r o r 
r u l e , s t a t e d : 

"'The R u l e a u t h o r i z e s t h e C o u r t s o f A p p e a l s 
t o c o r r e c t o n l y " p a r t i c u l a r l y e g r e g i o u s 
e r r o r s , " U n i t e d S t a t e s v. F r a d y , 456 U.S. 
152, 163 ( 1 9 8 2 ) , t h o s e e r r o r s t h a t 
" s e r i o u s l y a f f e c t t h e f a i r n e s s , i n t e g r i t y 
o r p u b l i c r e p u t a t i o n o f j u d i c i a l 
p r o c e e d i n g s , " U n i t e d S t a t e s v. A t k i n s o n , 
297 U.S. [ 1 5 7 ] , a t 160 [ ( 1 9 3 6 ) ] . I n o t h e r 
w o r d s , t h e p l a i n - e r r o r e x c e p t i o n t o t h e 
c o n t e m p o r a n e o u s - o b j e c t i o n r u l e i s t o be 
" u s e d s p a r i n g l y , s o l e l y i n t h o s e 
c i r c u m s t a n c e s i n w h i c h a m i s c a r r i a g e o f 
j u s t i c e w o u l d o t h e r w i s e r e s u l t . " U n i t e d  
S t a t e s v. F r a d y , 456 U.S., a t 163, n.14.' 

"See a l s o Ex p a r t e Hodges, 856 So. 2d 936, 947-48 
( A l a . 2003) ( r e c o g n i z i n g t h a t p l a i n e r r o r e x i s t s 
o n l y i f f a i l u r e t o r e c o g n i z e t h e e r r o r w o u l d 
' s e r i o u s l y a f f e c t t h e f a i r n e s s o r i n t e g r i t y o f t h e 
j u d i c i a l p r o c e e d i n g s , ' and t h a t t h e p l a i n - e r r o r 
d o c t r i n e i s t o be 'used s p a r i n g l y , s o l e l y i n t h o s e 
c i r c u m s t a n c e s i n w h i c h a m i s c a r r i a g e o f j u s t i c e 
w o u l d o t h e r w i s e r e s u l t ' ( i n t e r n a l q u o t a t i o n marks 
o m i t t e d ) ) . " 
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11 So. 3d a t 938. "The s t a n d a r d o f r e v i e w i n r e v i e w i n g a 

c l a i m u n d e r t h e p l a i n - e r r o r d o c t r i n e i s s t r i c t e r t h a n t h e 

s t a n d a r d u s e d i n r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d 

i n t h e t r i a l c o u r t o r on a p p e a l . " H a l l v. S t a t e , 820 So. 2d 

113, 121 ( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 820 So. 2d 152 ( A l a . 

2 0 0 1 ) . A l t h o u g h M c C r a y ' s f a i l u r e t o o b j e c t a t t r i a l w i l l n o t 

b a r t h i s C o u r t f r o m r e v i e w i n g any i s s u e , i t w i l l w e i g h a g a i n s t 

any c l a i m o f p r e j u d i c e . See D i l l v. S t a t e , 600 So. 2d 343 

( A l a . C r i m . App. 1 9 9 1 ) , a f f ' d , 600 So. 2d 372 ( A l a . 1 9 9 2 ) . 

I . 

M c C r a y f i r s t c o n t e n d s t h a t t h e S t a t e e x e r c i s e d i t s 

p e r e m p t o r y s t r i k e s i n a d i s c r i m i n a t o r y manner a g a i n s t b o t h 

A f r i c a n - A m e r i c a n s and women, i n v i o l a t i o n o f B a t s o n v.  

K e n t u c k y , 476 U.S. 79 ( 1 9 8 6 ) , a n d J.E.B. v. A l a b a m a , 511 U.S. 

127 ( 1 9 9 4 ) , and t h a t t h i s C o u r t s h o u l d remand t h i s c a u s e f o r 

a h e a r i n g a t w h i c h t h e S t a t e w o u l d be r e q u i r e d t o p r o v i d e 

r a c e - n e u t r a l and g e n d e r - n e u t r a l r e a s o n s f o r i t s s t r i k e s . T h i s 

C o u r t d i s a g r e e s . 

The i n i t i a l l i s t o f p r o s p e c t i v e j u r o r s c o n t a i n e d i n t h e 

r e c o r d c o n s i s t s o f 236 names. However, t h e s t r i k e l i s t 

c o n t a i n e d o n l y 128 names, and p r o s p e c t i v e j u r o r s n o s . 101 
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t h r o u g h 128 on t h a t l i s t a r e c r o s s e d o u t w i t h a l a r g e "X," 

i n d i c a t i n g t h a t t h o s e p r o s p e c t i v e j u r o r s were n o t on t h e 

v e n i r e p a n e l f o r M c C r a y ' s t r i a l . I n a d d i t i o n , 30 o f t h e f i r s t 

100 names l i s t e d on t h e s t r i k e l i s t a r e c r o s s e d o u t w i t h no 

e x p l a n a t i o n . 6 A l t h o u g h t h e t r a n s c r i p t i n d i c a t e s t h a t t h e r o l l 

o f p r o s p e c t i v e j u r o r s was c a l l e d a t t h e b e g i n n i n g o f v o i r 

d i r e , t h e c o u r t r e p o r t e r d i d n o t t r a n s c r i b e t h e r o l l c a l l . 

T h e r e f o r e , t h i s C o u r t c a n n o t p o s i t i v e l y d e t e r m i n e w h e t h e r a l l 

100 v e n i r e m e m b e r s l i s t e d on t h e j u r y s t r i k e l i s t were p r e s e n t 

a t t h e b e g i n n i n g o f v o i r d i r e o r w h e t h e r o n l y t h e 70 

p r o s p e c t i v e j u r o r s whose names were n o t c r o s s e d o u t were 

p r e s e n t . However, g i v e n t h a t t h e t r i a l c o u r t g r a n t e d M c C r a y ' s 

p r e t r i a l m o t i o n f o r a f u l l r e c o r d a t i o n o f a l l t h e 

p r o c e e d i n g s , 7 t h a t t h e t r i a l c o u r t s t a t e d a f t e r t h e r o l l c a l l 

6 A n o t h e r 56 o f t h e f i r s t 100 names a r e a l s o c r o s s e d o u t 
on t h e s t r i k e l i s t ; h o w e v e r , t h o s e names have n o t a t i o n s n e x t 
t o them i n d i c a t i n g t h a t t h e y were e i t h e r e x c u s e d by t h e c o u r t , 
c h a l l e n g e d f o r c a u s e , o r s t r u c k by one o f t h e p a r t i e s . 

7We n o t e t h a t M c C r a y r e q u e s t e d i n h i s m o t i o n t h a t " v o i r 
d i r e a nd j u r y s e l e c t i o n " be r e c o r d e d , b u t he d i d n o t r e q u e s t 
t h a t t h e r o l l c a l l be r e c o r d e d . (C. 73.) I n a d d i t i o n , R u l e 
1 9 . 4 ( a ) , A l a . R. C r i m . P., r e q u i r e s c o u r t r e p o r t e r s t o t a k e 
f u l l s t e n o g r a p h i c n o t e s o f " v o i r d i r e o f t h e j u r y " i n a l l 
c a p i t a l c a s e s b u t does n o t s p e c i f i c a l l y r e q u i r e r e c o r d a t i o n o f 
t h e r o l l c a l l o f t h e j u r y b e f o r e v o i r d i r e b e g i n s . 
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t h a t a l l p r o s p e c t i v e j u r o r s were p r e s e n t , t h a t none o f t h e 30 

names t h a t a r e c r o s s e d o u t on t h e j u r y s t r i k e l i s t a p p e a r 

anywhere i n t h e t r a n s c r i p t , a nd t h a t n e i t h e r p a r t y makes any 

argument ( o r ev e n a c k n o w l e d g e s ) t h e s e 30 p r o s p e c t i v e j u r o r s 

whose names a r e c r o s s e d o u t on t h e s t r i k e l i s t , t h i s C o u r t 

must presume t h a t t h o s e 30 p r o s p e c t i v e j u r o r s were e x c u s e d 

b e f o r e v o i r d i r e e v e r b e g a n , and t h a t o n l y 70 v e n i r e m e m b e r s 

a p p e a r e d f o r v o i r d i r e . 

Of t h o s e i n i t i a l 70 v e n i r e m e m b e r s , t h e r e were 34 men, 36 

women, 57 C a u c a s i a n s , 12 A f r i c a n - A m e r i c a n s , and 1 whose r a c e 

was l i s t e d on t h e v e n i r e l i s t as " o t h e r . " (C. 366-89.) The 

t r a n s c r i p t i n d i c a t e s t h a t a f t e r t h e t r i a l c o u r t ' s i n i t i a l 

q u a l i f i c a t i o n a nd q u e s t i o n i n g o f t h e v e n i r e , t h e c o u r t e x c u s e d 

11 p r o s p e c t i v e j u r o r s f o r m e d i c a l , employment, and p e r s o n a l 

r e a s o n s . Of t h o s e 11 j u r o r s , 6 were men, 5 were women, 7 were 

C a u c a s i a n , and 4 were A f r i c a n - A m e r i c a n . A d d i t i o n a l l y , 

f o l l o w i n g a l u n c h b r e a k ( w h i c h o c c u r r e d d u r i n g t h e d e f e n s e ' s 

v o i r d i r e q u e s t i o n i n g ) , t h e t r i a l c o u r t e x c u s e d a n o t h e r j u r o r , 

a C a u c a s i a n m a l e , f o r b e i n g l a t e r e t u r n i n g f r o m t h e l u n c h 

b r e a k . A f t e r t h e t r i a l c o u r t ' s e x c u s a l s , 58 v e n i r e m e m b e r s 

r e m a i n e d , o f whom 27 were men, 31 were women, 49 were 
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C a u c a s i a n , 8 were A f r i c a n - A m e r i c a n , and 1 was a n o t h e r r a c e . 

The r e c o r d i n d i c a t e s t h a t a f t e r t h e g r o u p a n d i n d i v i d u a l v o i r 

d i r e q u e s t i o n i n g , 8 t h e t r i a l c o u r t g r a n t e d 15 c h a l l e n g e s f o r 

c a u s e . Those j u r o r s removed f o r c a u s e i n c l u d e d 4 men, 11 

women, 9 C a u c a s i a n s , 5 A f r i c a n - A m e r i c a n s , and t h e p r o s p e c t i v e 

j u r o r whose r a c e was l i s t e d as " o t h e r . " A l l f i v e A f r i c a n -

A m e r i c a n s removed f o r c a u s e were c h a l l e n g e d b y t h e S t a t e . 

F o l l o w i n g t h e c h a l l e n g e s f o r c a u s e , 43 v e n i r e m e m b e r s 

r e m a i n e d , f r o m w h i c h t h e p a r t i e s s t r u c k t h e j u r y . Of t h o s e 

43, 23 were men, 20 were women, 40 were C a u c a s i a n , and 3 were 

A f r i c a n - A m e r i c a n . The S t a t e was g i v e n 16 p e r e m p t o r y s t r i k e s 

and t h e d e f e n s e 15 p e r e m p t o r y s t r i k e s , w i t h t h e l a s t s t r i k e o f 

e a c h p a r t y s i t t i n g as an a l t e r n a t e . The S t a t e u s e d 11 o f i t s 

16 s t r i k e s t o remove women and 2 o f i t s s t r i k e s t o remove 

8The r e c o r d r e f l e c t s t h a t t h e c o u r t and b o t h p a r t i e s 
i n i t i a l l y q u e s t i o n e d t h e e n t i r e v e n i r e as a g r o u p ; d u r i n g t h a t 
q u e s t i o n i n g , t h e p r o s p e c t i v e j u r o r s were t o l d t h a t t h e y d i d 
n o t have t o answer any q u e s t i o n s i n f r o n t o f t h e e n t i r e v e n i r e 
i f t h e y d i d n o t want t o and were i n s t r u c t e d t o come t o t h e 
b e n c h a t t h e c o n c l u s i o n o f g r o u p v o i r d i r e t o answer any 
q u e s t i o n s t h e y h a d n o t a n s w e r e d . I n a d d i t i o n , f o l l o w i n g g r o u p 
v o i r d i r e , t h e t r i a l c o u r t s p e c i f i c a l l y a s k e d s e v e r a l 
v e n i r e m e m b e r s t o come t o t h e b e n c h f o r f u r t h e r q u e s t i o n i n g on 
s u c h i s s u e s as m e d i a c o v e r a g e and t h e d e a t h p e n a l t y . The 
r e c o r d r e f l e c t s t h a t 21 v e n i r e m e m b e r s were q u e s t i o n e d 
i n d i v i d u a l l y . 
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A f r i c a n - A m e r i c a n s . The d e f e n s e u s e d 11 o f i t s 15 s t r i k e s t o 

remove men and a l l o f i t s s t r i k e s t o remove C a u c a s i a n s . 

M c C r a y ' s j u r y c o n s i s t e d o f 8 men, 4 women, 11 C a u c a s i a n s , and 

1 A f r i c a n - A m e r i c a n , and 1 a l t e r n a t e was a C a u c a s i a n f e m a l e and 

t h e o t h e r a l t e r n a t e was a C a u c a s i a n m a l e . 

A f t e r t h e j u r y was s t r u c k , M c C r a y made a t i m e l y B a t s o n 

m o t i o n , a r g u i n g t h a t t h e S t a t e h a d s t r u c k two o f t h e o n l y 

t h r e e A f r i c a n - A m e r i c a n s r e m a i n i n g on t h e v e n i r e a f t e r e x c u s a l s 

and c h a l l e n g e s f o r c a u s e . 9 A f t e r q u e s t i o n i n g b y t h e t r i a l 

c o u r t , d e f e n s e c o u n s e l a l s o n o t e d t h a t t h e S t a t e h a d u s e d i t s 

f o u r t h a nd s e v e n t h s t r i k e s a g a i n s t t h o s e p r o s p e c t i v e A f r i c a n -

A m e r i c a n j u r o r s . The t r i a l c o u r t d e n i e d t h e m o t i o n , f i n d i n g 

t h a t M c C r a y h a d f a i l e d t o e s t a b l i s h a p r i m a f a c i e c a s e o f 

r a c i a l d i s c r i m i n a t i o n on t h e p a r t o f t h e S t a t e . M c C r a y d i d 

n o t make a J.E.B. m o t i o n i n t h e t r i a l c o u r t . 

"'When r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a B a t s o n 

m o t i o n , t h i s c o u r t g i v e s d e f e r e n c e t o t h e t r i a l c o u r t a nd w i l l 

r e v e r s e a t r i a l c o u r t ' s d e c i s i o n o n l y i f t h e r u l i n g i s c l e a r l y 

9 D e f e n s e c o u n s e l i n i t i a l l y a r g u e d t h a t t h e S t a t e h a d 
s t r u c k t h e o n l y A f r i c a n - A m e r i c a n s r e m a i n i n g on t h e v e n i r e ; 
h o w e v e r , a f t e r t h e p r o s e c u t o r p o i n t e d o u t t h a t one A f r i c a n -
A m e r i c a n was, i n f a c t , s e a t e d on t h e j u r y , d e f e n s e c o u n s e l 
c h a n g e d h i s a r g u m e n t . 
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e r r o n e o u s . ' " V a n p e l t v. S t a t e , [Ms. CR-06-1539, December 18, 

2009] So. 3d , ( A l a . C r i m . App. 2009) ( q u o t i n g 

Y a n c e y v. S t a t e , 813 So. 2d 1, 3 ( A l a . C r i m . App. 2 0 0 1 ) ) . "To 

f i n d p l a i n e r r o r i n t h e c o n t e x t o f a B a t s o n o r J.E.B. 

v i o l a t i o n , t h e r e c o r d must s u p p l y an i n f e r e n c e t h a t t h e 

p r o s e c u t o r was 'engaged i n t h e p r a c t i c e o f p u r p o s e f u l 

d i s c r i m i n a t i o n . ' " B l a c k m o n v. S t a t e , 7 So. 3d 397, 425 ( A l a . 

C r i m . App. 2005) ( q u o t i n g Ex p a r t e W a t k i n s , 509 So. 2d 1074, 

1076 ( A l a . 1 9 8 7 ) ) . See a l s o S a u n d e r s v. S t a t e , 10 So. 3d 53, 

78 ( A l a . C r i m . App. 2007) ("For an a p p e l l a t e c o u r t t o f i n d 

p l a i n e r r o r i n t h e B a t s o n [ o r J.E.B.] c o n t e x t , t h e c o u r t must 

f i n d t h a t t h e r e c o r d r a i s e s an i n f e r e n c e o f p u r p o s e f u l 

d i s c r i m i n a t i o n by t h e S t a t e i n t h e e x e r c i s e o f p e r e m p t o r y 

c h a l l e n g e s . " ) . 

I n e v a l u a t i n g a B a t s o n , o r J.E.B., c l a i m , a t h r e e - s t e p 

p r o c e s s must be f o l l o w e d . As t h e U n i t e d S t a t e s Supreme C o u r t 

e x p l a i n e d i n M i l l e r - E l v. C o c k r e l l , 537 U.S. 322 ( 2 0 0 3 ) : 

" F i r s t , a d e f e n d a n t must make a p r i m a f a c i e s h o w i n g 
t h a t a p e r e m p t o r y c h a l l e n g e h a s been e x e r c i s e d on 
t h e b a s i s o f r a c e . [ B a t s o n v. K e n t u c k y , ] 476 U.S. 
[79,] 9 6 - 9 7 [ , 106 S. C t . 1712, 1723 ( 1 9 8 6 ) ] . 
S e c o n d , i f t h a t s h o w i n g h a s been made, t h e 
p r o s e c u t i o n must o f f e r a r a c e - n e u t r a l b a s i s f o r 
s t r i k i n g t h e j u r o r i n q u e s t i o n . I d . , a t 97-98. 
T h i r d , i n l i g h t o f t h e p a r t i e s ' s u b m i s s i o n s , t h e 
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t r i a l c o u r t must d e t e r m i n e w h e t h e r t h e d e f e n d a n t has 
shown p u r p o s e f u l d i s c r i m i n a t i o n . I d . , a t 98." 

537 U.S. a t 328-29. 

W i t h r e s p e c t t o t h e f i r s t s t e p o f t h e p r o c e s s -- t h e s t e p 

a t i s s u e h e r e i n b o t h t h e B a t s o n and J.E.B. c o n t e x t s -- " [ t ] h e 

p a r t y a l l e g i n g d i s c r i m i n a t o r y u s e o f a p e r e m p t o r y s t r i k e b e a r s 

t h e b u r d e n o f e s t a b l i s h i n g a p r i m a f a c i e c a s e o f 

d i s c r i m i n a t i o n . " Ex p a r t e B r o o k s , 695 So. 2d 184, 190 ( A l a . 

1 9 9 7 ) . "A d e f e n d a n t makes o u t a p r i m a f a c i e c a s e o f 

d i s c r i m i n a t o r y j u r y s e l e c t i o n b y 'the t o t a l i t y o f t h e r e l e v a n t 

f a c t s ' s u r r o u n d i n g a p r o s e c u t o r ' s c o n d u c t d u r i n g t h e 

d e f e n d a n t ' s t r i a l . " L e w i s v. S t a t e , 24 So. 3d 480, 489 ( A l a . 

C r i m . App. 2006) ( q u o t i n g B a t s o n , s u p r a a t 9 4 ) , a f f ' d , 24 So. 

3d 540 ( A l a . 2 0 0 9 ) . " I n d e t e r m i n i n g w h e t h e r t h e r e i s a p r i m a 

f a c i e c a s e , t h e c o u r t i s t o c o n s i d e r ' a l l r e l e v a n t 

c i r c u m s t a n c e s ' w h i c h c o u l d l e a d t o an i n f e r e n c e o f 

d i s c r i m i n a t i o n . " Ex p a r t e B r a n c h , 526 So. 2d 609, 622 ( A l a . 

1 9 8 7 ) . I n Ex p a r t e B r a n c h , t h e A l abama Supreme C o u r t 

s p e c i f i c a l l y s e t f o r t h a number o f " r e l e v a n t c i r c u m s t a n c e s " t o 

c o n s i d e r i n d e t e r m i n i n g w h e t h e r a p r i m a f a c i e c a s e o f r a c i a l 

d i s c r i m i n a t i o n h as been e s t a b l i s h e d : 
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"The f o l l o w i n g a r e i l l u s t r a t i v e o f t h e t y p e s o f 
e v i d e n c e t h a t c a n be u s e d t o r a i s e t h e i n f e r e n c e o f 
d i s c r i m i n a t i o n : 

" 1 . E v i d e n c e t h a t t h e ' j u r o r s i n q u e s t i o n 
s h a r e [ d ] o n l y t h i s one c h a r a c t e r i s t i c -- t h e i r 
m embership i n t h e g r o u p -- and t h a t i n a l l o t h e r 
r e s p e c t s t h e y [were] as h e t e r o g e n e o u s as t h e 
community as a w h o l e . ' [ P e o p l e v.] W h e e l e r , 22 C a l . 
3d [258] a t 280, 583 P.2d [748] a t 764, 148 C a l . 
R p t r . [890] a t 905 [ ( 1 9 7 8 ) ] . F o r i n s t a n c e ' i t may 
be s i g n i f i c a n t t h a t t h e p e r s o n s c h a l l e n g e d , a l t h o u g h 
a l l b l a c k , i n c l u d e b o t h men and women and a r e a 
v a r i e t y o f a g e s , o c c u p a t i o n s , and s o c i a l o r e c o n o m i c 
c o n d i t i o n s , ' W h e e l e r , 22 C a l . 3d a t 280, 583 P.2d 
a t 764, 148 C a l . R p t r . a t 905, n.27, i n d i c a t i n g t h a t 
r a c e was t h e d e c i d i n g f a c t o r . 

"2. A p a t t e r n o f s t r i k e s a g a i n s t b l a c k j u r o r s on 
t h e p a r t i c u l a r v e n i r e ; e.g., 4 o f 6 p e r e m p t o r y 
c h a l l e n g e s were u s e d t o s t r i k e b l a c k j u r o r s . 
B a t s o n , 476 U.S. a t 97, 106 S. C t . a t 1723. 

"3. The p a s t c o n d u c t o f t h e s t a t e ' s a t t o r n e y i n 
u s i n g p e r e m p t o r y c h a l l e n g e s t o s t r i k e a l l b l a c k s 
f r o m t h e j u r y v e n i r e . S w a i n [v. A l a b a m a , 380 U.S. 
202 ( 1 9 6 5 ) ] . 

"4. The t y p e and manner o f t h e s t a t e ' s 
a t t o r n e y ' s q u e s t i o n s a n d s t a t e m e n t s d u r i n g v o i r 
d i r e , i n c l u d i n g n o t h i n g more t h a n d e s u l t o r y v o i r 
d i r e . B a t s o n , 476 U.S. a t 97, 106 S. C t . a t 1723; 
W h e e l e r , 22 C a l . 3d a t 281, 583 P.2d at 7 6 4 1 4 8 
C a l . R p t r . a t 905. 

2d a t 764, 148 

"5. The t y p e and manner o f q u e s t i o n s d i r e c t e d t o 
t h e c h a l l e n g e d j u r o r , i n c l u d i n g a l a c k o f q u e s t i o n s , 
o r a l a c k o f m e a n i n g f u l q u e s t i o n s . S l a p p y v. S t a t e , 
503 So. 2d 350, 355, ( F l a . D i s t . C t . App. 1 9 8 7 ) ; 
P e o p l e v. T u r n e r , 42 C a l . 3d 711, 726 P.2d 102, 230 
C a l . R p t r . 656 ( 1 9 8 6 ) ; P e o p l e v. W h e e l e r , 22 C a l . 3d 
258, 583 P.2d 748, 764, 148 C a l . R p t r . 890 ( 1 9 7 8 ) . 
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"6. D i s p a r a t e t r e a t m e n t o f members o f t h e j u r y 
v e n i r e w i t h t h e same c h a r a c t e r i s t i c s , o r who answer 
a q u e s t i o n i n t h e same o r s i m i l a r manner; e.g., i n 
S l a p p y , a b l a c k e l e m e n t a r y s c h o o l t e a c h e r was s t r u c k 
as b e i n g p o t e n t i a l l y t o o l i b e r a l b e c a u s e o f h i s j o b , 
b u t a w h i t e e l e m e n t a r y s c h o o l t e a c h e r was n o t 
c h a l l e n g e d . S l a p p y , 503 So. 2d a t 352 and 355. 

"7. D i s p a r a t e e x a m i n a t i o n o f members o f t h e 
v e n i r e ; e.g., i n S l a p p y , a q u e s t i o n d e s i g n e d t o 
p r o v o k e a c e r t a i n r e s p o n s e t h a t i s l i k e l y t o 
d i s q u a l i f y a j u r o r was a s k e d t o b l a c k j u r o r s , b u t 
n o t t o w h i t e j u r o r s . S l a p p y , 503 So. 2d a t 355. 

"8. C i r c u m s t a n t i a l e v i d e n c e o f i n t e n t may be 
p r o v e n by d i s p a r a t e i m p a c t where a l l o r most o f t h e 
c h a l l e n g e s were u s e d t o s t r i k e b l a c k s f r o m t h e j u r y . 
B a t s o n , 476 U.S. a t 93, 106 S. C t . a t 1721; 
W a s h i n g t o n v. D a v i s , 426 U.S. [229] a t 242, 96 S. 
C t . [2040] a t 2049 [ ( 1 9 7 6 ) ] . 

"9. The s t a t e u s e d p e r e m p t o r y c h a l l e n g e s t o 
d i s m i s s a l l o r most b l a c k j u r o r s . See S l a p p y , 503 
So. 2d a t 354, T u r n e r , s u p r a . " 

526 So. 2d a t 622-23. I n Ex p a r t e T r a w i c k , 698 So. 2d 162 

( A l a . 1 9 9 7 ) , t h e C o u r t r e i t e r a t e d t h e Ex p a r t e B r a n c h f a c t o r s 

i n a manner a p p l i c a b l e t o g e n d e r as f o l l o w s : 

"(1) e v i d e n c e t h a t t h e j u r o r s i n q u e s t i o n s h a r e d 
o n l y t h e c h a r a c t e r i s t i c o f g e n d e r and were i n a l l 
o t h e r r e s p e c t s as h e t e r o g e n o u s as t h e community as 
a w h o l e ; (2) a p a t t e r n o f s t r i k e s a g a i n s t j u r o r s o f 
one g e n d e r on t h e p a r t i c u l a r v e n i r e ; (3) t h e p a s t 
c o n d u c t o f t h e s t a t e ' s a t t o r n e y i n u s i n g p e r e m p t o r y 
c h a l l e n g e s t o s t r i k e members o f one g e n d e r ; (4) t h e 
t y p e a n d manner o f t h e s t a t e ' s q u e s t i o n s and 
s t a t e m e n t s d u r i n g v o i r d i r e ; (5) t h e t y p e and manner 
o f q u e s t i o n s d i r e c t e d t o t h e c h a l l e n g e d j u r o r , 
i n c l u d i n g a l a c k o f q u e s t i o n s ; (6) d i s p a r a t e 
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t r e a t m e n t o f members o f t h e j u r y v e n i r e who h a d t h e 
same c h a r a c t e r i s t i c s o r who a n s w e r e d a q u e s t i o n i n 
t h e same manner o r i n a s i m i l a r manner; and (7) 
s e p a r a t e e x a m i n a t i o n o f members o f t h e v e n i r e . 
A d d i t i o n a l l y , t h e c o u r t may c o n s i d e r w h e t h e r t h e 
S t a t e u s e d a l l o r most o f i t s s t r i k e s a g a i n s t 
members o f one g e n d e r . " 

698 So. 2d a t 168. 

W i t h t h e s e p r i n c i p l e s i n m i n d , t h i s C o u r t w i l l a d d r e s s 

e a c h o f M c C r a y ' s c l a i m s i n t u r n . 

A. 

M c C r a y f i r s t a r g u e s t h a t t h e S t a t e e x e r c i s e d i t s 

p e r e m p t o r y s t r i k e s i n a d i s c r i m i n a t o r y manner a g a i n s t women. 

B e c a u s e t h i s c l a i m i s b e i n g r a i s e d f o r t h e f i r s t t i m e on 

a p p e a l , t h i s C o u r t r e v i e w s i t f o r p l a i n e r r o r o n l y . See R u l e 

45A, A l a . R. App. P. S p e c i f i c a l l y , M c C r a y c o n t e n d s t h a t t h e 

r e c o r d r a i s e s an i n f e r e n c e o f p u r p o s e f u l d i s c r i m i n a t i o n on t h e 

p a r t o f t h e S t a t e b e c a u s e a l m o s t a l l t h e f a c t o r s l i s t e d i n Ex  

p a r t e B r a n c h and Ex p a r t e T r a w i c k a r e p r e s e n t i n h i s c a s e . 

T h i s C o u r t d i s a g r e e s . 

I n s u p p o r t o f h i s ar g u m e n t , M c C r a y a s s e r t s t h a t t h e 

number and p a t t e r n o f t h e S t a t e ' s s t r i k e s s u p p o r t an i n f e r e n c e 

o f d i s c r i m i n a t i o n a g a i n s t women. As n o t e d a b o v e , t h e S t a t e 

u s e d 11 o f i t s 16 p e r e m p t o r y s t r i k e s t o remove women f r o m t h e 
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v e n i r e . However, t h e S t a t e ' s f i r s t two s t r i k e s were a g a i n s t 

men, t h e n e x t f i v e s t r i k e s were a g a i n s t women, t h e n e x t two 

were s t r i k e s a g a i n s t men, and t h e f i n a l s e v e n s t r i k e s were 

a g a i n s t women. B e c a u s e t h e r e was no a p p a r e n t p a t t e r n o f 

s t r i k e s a g a i n s t women, t h e S t a t e ' s u s e o f 11 o f i t s 16 

p e r e m p t o r y s t r i k e s a g a i n s t women does n o t r a i s e an i n f e r e n c e 

o f g e n d e r d i s c r i m i n a t i o n . See Ex p a r t e L a n d , 678 So. 2d 224, 

246 ( A l a . 1996) ( h o l d i n g t h a t t h e S t a t e ' s u s e o f 11 o f i t s 14 

p e r e m p t o r y s t r i k e s a g a i n s t w h i t e s d i d n o t r a i s e an i n f e r e n c e 

t h a t t h e S t a t e p u r p o s e f u l l y d i s c r i m i n a t e d a g a i n s t w h i t e s ) . I n 

a d d i t i o n , t h e d e f e n s e u s e d 11 o f i t s 15 s t r i k e s a g a i n s t men, 

s t r i k i n g o n l y 4 women, and 4 women u l t i m a t e l y s a t on M c C r a y ' s 

j u r y , w i t h one o f t h e a l t e r n a t e s a l s o b e i n g a woman. 

Mc C r a y a l s o a r g u e s t h a t t h e H o u s t o n C o u n t y D i s t r i c t 

A t t o r n e y ' s O f f i c e "has a l o n g h i s t o r y o f u s i n g i t s p e r e m p t o r y 

c h a l l e n g e s i n a d i s c r i m i n a t o r y manner." (Mc C r a y ' s b r i e f , a t 

16.) A l t h o u g h M c C r a y c i t e s t o numerous o p i n i o n s f r o m t h i s 

C o u r t , i n w h i c h t h i s C o u r t e i t h e r r e v e r s e d a d e f e n d a n t ' s 

c o n v i c t i o n on t h e g r o u n d t h a t t h e H o u s t o n C o u n t y D i s t r i c t 

A t t o r n e y ' s O f f i c e h a d d i s c r i m i n a t e d a g a i n s t A f r i c a n - A m e r i c a n s 

i n u s i n g i t s p e r e m p t o r y s t r i k e s o r remanded t h e c a u s e f o r a 
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h e a r i n g on a c l a i m t h a t t h e H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s 

O f f i c e h a d d i s c r i m i n a t e d a g a i n s t A f r i c a n - A m e r i c a n s i n u s i n g 

i t s p e r e m p t o r y s t r i k e s , M c C r a y c i t e s t o o n l y a s i n g l e c a s e , 

M o r r i s v. C i t y o f D o t h a n , 659 So. 2d 979 ( A l a . C r i m . App. 

1 9 9 4 ) , f r o m H o u s t o n C o u n t y i n v o l v i n g g e n d e r d i s c r i m i n a t i o n . 

T h i s C o u r t ' s o p i n i o n i n M o r r i s , 659 So. 2d a t 979, however, 

r e s u l t e d f r o m an a p p e a l f r o m a m u n i c i p a l c o n v i c t i o n t h a t t h e 

H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s O f f i c e was n o t i n v o l v e d 

i n . 1 0 A l t h o u g h n o t c i t e d b y M cCray, i n F l o y d v. S t a t e , [Ms. 

CR-05-0935, S e p t e m b e r 28, 2007] So. 3d ( A l a . C r i m . 

App. 2 0 0 7 ) , t h i s C o u r t remanded f o r a h e a r i n g on t h e 

d e f e n d a n t ' s c l a i m t h a t t h e H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s 

O f f i c e h a d e n g a g e d i n g e n d e r d i s c r i m i n a t i o n ; h o w e v e r, on 

r e t u r n t o remand, t h i s C o u r t u p h e l d t h e t r i a l c o u r t ' s f i n d i n g 

t h a t t h e H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s O f f i c e h a d n o t 

e n g a g e d i n g e n d e r d i s c r i m i n a t i o n . As n o t e d i n Ex p a r t e  

T r a w i c k , i n d e t e r m i n i n g w h e t h e r a p r i m a f a c i e c a s e o f g e n d e r 

d i s c r i m i n a t i o n h a s been e s t a b l i s h e d , c o u r t s s h o u l d l o o k a t 

1 0 l n a d d i t i o n , i n t h a t c a s e , t h i s C o u r t remanded f o r t h e 
t r i a l c o u r t t o d e t e r m i n e o n l y w h e t h e r a p r i m a f a c i e c a s e o f 
g e n d e r d i s c r i m i n a t i o n i n s t r i k i n g t h e j u r y h a d b e e n 
e s t a b l i s h e d ; t h i s C o u r t d i d n o t h o l d t h a t t h e r e h a d , i n f a c t , 
b een any g e n d e r d i s c r i m i n a t i o n . 
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" t h e p a s t c o n d u c t o f t h e s t a t e ' s a t t o r n e y i n u s i n g p e r e m p t o r y 

c h a l l e n g e s t o s t r i k e members o f one g e n d e r . " 698 So. 2d a t 

168 ( e m p h a s i s a d d e d ) . l n t h i s c a s e , M c C r a y h a s c i t e d n o t h i n g 

i n d i c a t i n g a h i s t o r y on t h e p a r t o f t h e H o u s t o n C o u n t y 

D i s t r i c t A t t o r n e y ' s O f f i c e o f e n g a g i n g i n g e n d e r 

d i s c r i m i n a t i o n , n o r does t h e r e c o r d r e f l e c t any s u c h h i s t o r y . 

T h e r e f o r e , t h i s f a c t o r d oes n o t s u p p o r t an i n f e r e n c e o f g e n d e r 

d i s c r i m i n a t i o n . 

M c C r a y a l s o a r g u e s t h a t t h e women s t r u c k by t h e S t a t e 

s h a r e d o n l y t h e c h a r a c t e r i s t i c o f g e n d e r and were 

h e t e r o g e n e o u s i n a l l o t h e r r e s p e c t s , s p e c i f i c a l l y p o i n t i n g o u t 

t h a t t h e 11 women s t r u c k v a r i e d i n age, r a c e , employment, and 

m a r i t a l s t a t u s . However, t h e r e i s a l m o s t a l w a y s g o i n g t o be 

some v a r i a n c e among p r o s p e c t i v e j u r o r s who a r e s t r u c k ; 

t h e r e f o r e , t h i s a l o n e d oes n o t e s t a b l i s h h e t e r o g e n e i t y o f t h e 

s t r u c k v e n i r e m e m b e r s so as t o s u p p o r t an i n f e r e n c e o f 

d i s c r i m i n a t i o n . The q u e s t i o n , as n o t e d i n b o t h Ex p a r t e  

B r a n c h and Ex p a r t e T r a w i c k , i s w h e t h e r t h e s t r u c k j u r o r s 

s h a r e d o n l y t h e c h a r a c t e r i s t i c a t i s s u e , i n t h i s c a s e , g e n d e r . 

The r e c o r d h e r e does n o t r e f l e c t t h a t t h e women s t r u c k s h a r e d 

o n l y t h e c h a r a c t e r i s t i c o f g e n d e r . To t h e c o n t r a r y , t h e 
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r e c o r d r e f l e c t s t h a t many o f t h e women s t r u c k s h a r e d s i m i l a r 

c h a r a c t e r i s t i c s o t h e r t h a n g e n d e r . 

F o r e x a m p l e , t h r e e o f t h e women s t r u c k h a d p r e v i o u s l y s a t 

on c r i m i n a l j u r i e s as a l t e r n a t e s b u t were n o t aware o f t h e 

outcome o f t h o s e t r i a l s . O n l y one o t h e r j u r o r h a d s a t on a 

c r i m i n a l j u r y as an a l t e r n a t e , a C a u c a s i a n m a l e , b u t he knew 

t h a t t h e t r i a l r e s u l t e d i n a g u i l t y v e r d i c t , a nd he was s t r u c k 

b y t h e d e f e n s e u s i n g i t s s e v e n t h s t r i k e . S i m i l a r l y , t h e S t a t e 

s t r u c k t h e o n l y two p r o s p e c t i v e j u r o r s , b o t h women, who h a d 

s a t on a c r i m i n a l j u r y t h a t h a d e n d e d i n a n o t - g u i l t y v e r d i c t 

o r i n a hung j u r y . A l t h o u g h two o t h e r j u r o r s who h a d 

p r e v i o u s l y s a t on c r i m i n a l j u r i e s , one man and one woman, s a t 

on M c C r a y ' s j u r y , t h e male j u r o r i n d i c a t e d d u r i n g v o i r d i r e 

t h a t t h e d e f e n d a n t i n h i s p r e v i o u s j u r y s e r v i c e h a d p l e a d e d 

g u i l t y b e f o r e j u r y d e l i b e r a t i o n s h a d begun, and t h e f e m a l e 

j u r o r i n d i c a t e d t h a t t h e j u r y i n h e r p r e v i o u s s e r v i c e h a d 

r e t u r n e d a g u i l t y v e r d i c t . Two o f t h e women s t r u c k by t h e 

S t a t e h a d f a m i l y members who h a d been c o n v i c t e d o f c r i m e s . l n 

a d d i t i o n , a n o t h e r two o f t h e women s t r u c k by t h e S t a t e 

r e s p o n d e d d u r i n g g r o u p v o i r d i r e t h a t t h e y h a d n e v e r s e e n 

anyone who h a d e v e r b e e n c u t o r s t a b b e d w i t h a k n i f e -- o n l y 
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f i v e p r o s p e c t i v e j u r o r s r e s p o n d e d i n t h a t manner: two were 

removed f o r c a u s e , one was s t r u c k b y t h e d e f e n s e u s i n g i t s 

e i g h t h s t r i k e , a nd t h e S t a t e s t r u c k t h e o n l y r e m a i n i n g two who 

ha d n e v e r s e e n anyone c u t o r s t a b b e d w i t h a k n i f e . B a s e d on 

t h e s e f a c t s , t h e women s t r u c k b y t h e S t a t e i n t h i s c a s e were 

n o t h e t e r o g e n e o u s i n a l l r e s p e c t s b u t g e n d e r ; t h e r e f o r e , t h i s 

f a c t o r does n o t s u p p o r t an i n f e r e n c e o f d i s c r i m i n a t i o n . 

M c C r a y a l s o a r g u e s t h a t t h e r e was a l a c k o f m e a n i n g f u l 

q u e s t i o n i n g b y t h e S t a t e , i n d i c a t i n g an i n t e n t t o d i s c r i m i n a t e 

a g a i n s t women. A l t h o u g h M c C r a y i s c o r r e c t t h a t two o f t h e 

women s t r u c k by t h e S t a t e a n s w e r e d no q u e s t i o n s d u r i n g v o i r 

d i r e a nd t h e r e c o r d r e f l e c t s t h a t f o u r o f t h e men who 

u l t i m a t e l y s a t on M c C r a y ' s j u r y a n s w e r e d no q u e s t i o n s d u r i n g 

v o i r d i r e , 1 1 t h e r e c o r d a l s o r e f l e c t s t h a t one o f t h e men 

s t r u c k by t h e S t a t e a l s o a n s w e r e d no q u e s t i o n s d u r i n g v o i r 

d i r e a nd t h a t t h r e e o f t h e f o u r women who s a t on M c C r a y ' s j u r y 

a l s o a n s w e r e d no q u e s t i o n s d u r i n g v o i r d i r e . l n a d d i t i o n , t h e 

r e c o r d r e f l e c t s no d i s p a r a t e q u e s t i o n i n g b y t h e S t a t e b e t w e e n 

1 1 T h i s C o u r t n o t e s t h a t M c C r a y a r g u e s t h a t o n l y t h r e e men 
who s a t on h i s j u r y a n s w e r e d no q u e s t i o n s d u r i n g v o i r d i r e ; 
h o w e v e r , a r e v i e w o f t h e r e c o r d r e v e a l s t h a t t h e r e were 
a c t u a l l y f o u r men who s a t on t h e j u r y who d i d n o t answer any 
q u e s t i o n s d u r i n g v o i r d i r e . 

38 



CR-06-0360 

male and f e m a l e j u r o r s . As e x p l a i n e d i n n o t e 8, s u p r a , a f t e r 

t h e c o u r t a nd t h e p a r t i e s q u e s t i o n e d t h e v e n i r e as a w h o l e , 21 

v e n i r e m e m b e r s were a l s o q u e s t i o n e d i n d i v i d u a l l y . Of t h o s e 21, 

12 were women and 9 were men. The r e c o r d r e f l e c t s t h a t t h e 

m a j o r i t y o f t h e i n d i v i d u a l v o i r d i r e q u e s t i o n i n g was c o n d u c t e d 

b y t h e t r i a l c o u r t a nd t h a t , i n most i n s t a n c e s , t h e p a r t i e s 

d i d n o t q u e s t i o n t h e j u r o r s . However, t h e r e c o r d r e f l e c t s 

t h a t t h e S t a t e d i d p o s e q u e s t i o n s t o t h r e e o f t h e p r o s p e c t i v e 

j u r o r s , two o f whom were women. Under t h e s e c i r c u m s t a n c e s , 

t h i s C o u r t does n o t f i n d t h a t t h e S t a t e ' s s t r i k i n g o f two 

women who a n s w e r e d no q u e s t i o n s d u r i n g v o i r d i r e o r a n y t h i n g 

i n t h e manner o r t y p e o f q u e s t i o n i n g by t h e S t a t e d u r i n g v o i r 

d i r e s u p p o r t s an i n f e r e n c e o f g e n d e r d i s c r i m i n a t i o n . 

F i n a l l y , M c C r a y a r g u e s t h a t t h e S t a t e e n g a g e d i n 

d i s p a r a t e t r e a t m e n t o f male and f e m a l e j u r o r s , s p e c i f i c a l l y 

a r g u i n g t h a t t h e S t a t e s t r u c k one f e m a l e j u r o r , V.A., who, he 

s a y s , a n s w e r e d a q u e s t i o n d u r i n g v o i r d i r e s i m i l a r l y t o a male 

j u r o r , R.G., who was n o t s t r u c k a nd who a c t u a l l y s a t on 

M c C r a y ' s j u r y . However, M c C r a y ' s argument i n t h i s r e g a r d i s 

n o t s u p p o r t e d b y t h e r e c o r d . One o f t h e e l e m e n t s o f c a p i t a l 
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murder t h e S t a t e was r e q u i r e d t o p r o v e i n t h i s c a s e was t h a t 

M c C r a y h a d e n t e r e d o r r e m a i n e d u n l a w f u l l y i n B a c h e l d e r ' s 

m o b i l e home. The S t a t e s o u g h t t o p r o v e t h a t M c C r a y e n t e r e d o r 

r e m a i n e d u n l a w f u l l y i n t h e t r a i l e r b y p r e s e n t i n g e v i d e n c e 

i n d i c a t i n g t h a t M c C r a y h a d u s e d a s c r e w d r i v e r t o b r e a k i n t o 

t h e m o b i l e home. M c C r a y , on t h e o t h e r h a n d , a s s e r t e d t h a t 

B a c h e l d e r h a d a s k e d h i m t o come t o t h e t r a i l e r a nd h a d a g r e e d 

t h a t he c o u l d u s e t h e s c r e w d r i v e r t o e n t e r t h e t r a i l e r . 

D u r i n g g r o u p v o i r d i r e by t h e S t a t e , t h e f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : Okay. L e t me a s k you t h i s , i f 
I c o u l d : A nybody t h a t ' s e v e r a l l o w e d d u r i n g y o u r 
l i f e t i m e -- j u s t r a i s e y o u r hand. I n e e d you t o 
g i v e me a r e s p o n s e , so we c a n t a k e i t down. Anybody 
t h a t ' s e v e r d a t e d someone, s o c i a l i z e d , g i r l f r i e n d , 
b o y f r i e n d , a common l a w h u s b a n d and w i f e 
r e l a t i o n s h i p , w h a t e v e r , t h a t you e v e r d a t e d someone, 
and t h e y e v e r h a d t o u s e a s c r e w d r i v e r t o g e t i n t o 
y o u r h o u s e ? I n o t h e r w o r d s , someone you d a t e d 
s o c i a l l y , b o y f r i e n d , g i r l f r i e n d -- I d o n ' t want t o 
be r e a l s p e c i f i c -- b u t d i d you have t o a l l o w them 
t o u s e a s c r e w d r i v e r t o g e t i n t o y o u r l o c k e d h o u s e ? 
Anybody e v e r do t h a t ? A nybody o v e r h e r e ? 

"PROSPECTIVE JUROR: I l o s t my k e y b e f o r e . My 
h u s b a n d [has] h a d t o u s e a s c r e w d r i v e r t o g e t i n . 

" [ P r o s e c u t o r ] : Y o u r h u s b a n d . R i g h t ? T h a t ' s 

f i n e . 

"And y o u r name? I'm s o r r y , Judge 

"PROSPECTIVE JUROR: I t ' s [ V . A . ] . 
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" [ P r o s e c u t o r ] : Thank y o u , [V.A.] Thank you f o r 
s t a n d i n g up. 

"How a b o u t t h i s s i d e ? A n y b o d y ' s b o y f r i e n d o r 
w h a t e v e r t h a t n e e d e d a s c r e w d r i v e r t o b r e a k i n t o t h e 
h o u s e ? T h a t ' s no. C o r r e c t ? 

"(No r e s p o n s e . ) 

" [ P r o s e c u t o r ] : How a b o u t o v e r h e r e ? 

"PROSPECTIVE JUROR: I ' v e h a d t o do i t t o my 
own. 

" [ P r o s e c u t o r ] : Had t o do i t t o y o u r own h o u s e . 
Y o u r name? 

"PROSPECTIVE JUROR: [ R . G . ] . 

" [ P r o s e c u t o r ] : [ R . G . ] , you have h a d t o do i t t o 
y o u r own h o u s e . 

"Okay. T h a t w o u l d be i n c l u d e d -- I am t a l k i n g 
a b o u t you were d a t i n g , s o c i a l i z i n g , w hoever i t was, 
t h e y h a d t o u s e i t t o g e t i n . " 

(R. 78-79.) 

I t a p p e a r s f r o m t h e a b o v e - q u o t e d p o r t i o n o f v o i r d i r e 

t h a t t h e S t a t e ' s p u r p o s e i n a s k i n g t h e q u e s t i o n above was t o 

d e t e r m i n e w h e t h e r anyone h a d a l l o w e d someone e l s e t o use a 

s c r e w d r i v e r t o b r e a k i n t o h i s o r h e r home. A l t h o u g h t h e 

p r o s e c u t o r s t a t e d t o R.G., " [ t ] h a t w o u l d be i n c l u d e d , " b a s e d 

on t h e p r o s e c u t o r ' s s t a t e m e n t i m m e d i a t e l y f o l l o w i n g t h a t -- " I 

am t a l k i n g a b o u t you were d a t i n g , s o c i a l i z i n g , w hoever i t was, 
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t h e y h a d t o u s e i t t o g e t i n " -- i t a p p e a r s e i t h e r t h a t t h e 

p r o s e c u t o r m i s s p o k e when he s a i d " [ t ] h a t w o u l d be i n c l u d e d , " 

o r t h a t t h e r e c o r d c o n t a i n s a t y p o g r a p h i c a l e r r o r , and t h e 

p r o s e c u t o r a c t u a l l y s t a t e d , o r meant t o s t a t e , " [ t ] h a t w o u l d 

[ n o t ] be i n c l u d e d . " (R. 79; e m p h a s i s added.) G i v e n t h e 

s p e c i f i c c i r c u m s t a n c e s o f t h i s c a s e -- i n w h i c h someone e l s e , 

n o t B a c h e l d e r , u s e d a s c r e w d r i v e r t o b r e a k i n t o t h e m o b i l e 

home -- R.G.'s r e s p o n s e t h a t he h a d u s e d a s c r e w d r i v e r h i m s e l f 

t o b r e a k i n t o h i s own home and V.A.'s r e s p o n s e t h a t she h a d 

a l l o w e d h e r h u s b a n d t o u s e a s c r e w d r i v e r t o b r e a k i n t o h e r 

home, were n o t so s u b s t a n t i a l l y s i m i l a r as t o s u p p o r t an 

i n f e r e n c e o f d i s c r i m i n a t i o n . I n a d d i t i o n , t h i s C o u r t 

s p e c i f i c a l l y r e j e c t s M c C r a y ' s argument t h a t , i n a s k i n g t h e 

q u e s t i o n , t h e S t a t e "was i n t e r e s t e d i n p e o p l e who h a d l e t 

someone t h a t t h e y were d a t i n g o r l i v i n g w i t h , b u t n o t l e g a l l y 

m a r r i e d t o , u s e a s c r e w d r i v e r t o g a i n a c c e s s t o t h e i r home." 

(McCr a y ' s b r i e f , a t 6.) The S t a t e s p e c i f i c a l l y m e n t i o n e d 

common-law h u s b a n d s and w i v e s , t h u s s h o w i n g t h a t t h e S t a t e was 

i n t e r e s t e d n o t o n l y i n d a t i n g r e l a t i o n s h i p s o r l i v i n g 

a r r a n g e m e n t s , b u t a l s o w i t h m a r r i a g e s . 
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F o r t h e f o r e g o i n g r e a s o n s , t h i s C o u r t f i n d s no e r r o r , 

much l e s s p l a i n e r r o r , as t o t h i s c l a i m . 

B. 

M c C r a y a l s o a r g u e s t h a t he e s t a b l i s h e d a p r i m a f a c i e c a s e 

o f r a c i a l d i s c r i m i n a t i o n ; t h e r e f o r e , t h e t r i a l c o u r t e r r e d i n 

f a i l i n g t o r e q u i r e t h e S t a t e t o g i v e i t s r e a s o n s f o r s t r i k i n g 

A f r i c a n - A m e r i c a n ' s p u r s u a n t t o B a t s o n . M c C r a y a l s o a s s e r t s 

t h a t t h e c o u r t f o u n d t h a t he h a d f a i l e d t o e s t a b l i s h a p r i m a 

f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n b a s e d on an i m p r o p e r 

g r o u n d . 

I n s u p p o r t o f h i s a r g u m e n t s , M c C r a y m a i n t a i n s t h e S t a t e ' s 

u s e o f two o f i t s p e r e m p t o r y s t r i k e s t o remove two o f t h e 

t h r e e r e m a i n i n g A f r i c a n - A m e r i c a n p r o s p e c t i v e j u r o r s , c o m b i n e d 

w i t h t h e h i s t o r y o f d i s c r i m i n a t i o n i n t h e H o u s t o n C o u n t y 

D i s t r i c t A t t o r n e y ' s O f f i c e , e s t a b l i s h e s a p r i m a f a c i e c a s e o f 

d i s c r i m i n a t i o n . I n h i s s u p p l e m e n t a l b r i e f , M c C r a y a l s o a r g u e s 

t h a t , i n a d d i t i o n t o i t s two p e r e m p t o r y s t r i k e s a g a i n s t 

A f r i c a n - A m e r i c a n j u r o r s , t h e S t a t e c h a l l e n g e d f i v e A f r i c a n -

A m e r i c a n j u r o r s f o r c a u s e , t h u s r e m o v i n g a t o t a l o f s e v e n o f 

t h e e i g h t A f r i c a n - A m e r i c a n j u r o r s r e m a i n i n g on t h e v e n i r e 

a f t e r t h e t r i a l c o u r t ' s e x c u s a l s . M c C r a y f u r t h e r a s s e r t s t h a t 
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b a s e d on t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h 

C i r c u i t ' s d e c i s i o n i n McGahee v. Alabama D e p a r t m e n t o f  

C o r r e c t i o n s , 560 F.3d 1252 ( 1 1 t h C i r . 2 0 0 9 ) , t h i s C o u r t s h o u l d 

c o n s i d e r t h e S t a t e ' s c h a l l e n g e s f o r c a u s e as a r e l e v a n t f a c t o r 

s u p p o r t i n g a p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n . 1 2 

M c C r a y f i n a l l y m a i n t a i n s t h a t t h e t r i a l c o u r t d e n i e d h i s 

m o t i o n s o l e l y b e c a u s e one A f r i c a n - A m e r i c a n j u r o r was s e a t e d on 

t h e j u r y , w h i c h he b e l i e v e s i s an i m p r o p e r g r o u n d f o r d e n y i n g 

a B a t s o n m o t i o n . 

I n i t i a l l y , t h i s C o u r t n o t e s t h a t a l t h o u g h M c C r a y a r g u e d 

a t t r i a l t h a t t h e S t a t e h a d s t r u c k two o f t h e t h r e e r e m a i n i n g 

A f r i c a n - A m e r i c a n s on t h e v e n i r e and he e x c e p t e d t o t h e t r i a l 

c o u r t ' s d e n i a l o f h i s B a t s o n m o t i o n , M c C r a y d i d n o t a r g u e a t 

t r i a l t h a t t h e H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s O f f i c e h a d 

a h i s t o r y o f d i s c r i m i n a t i o n , n o r d i d he a r g u e t h a t t h e t r i a l 

c o u r t ' s r e a s o n i n g f o r d e n y i n g t h e m o t i o n was f l a w e d ; 

t h e r e f o r e , t h e s e a r g u m e n t s a r e b e i n g r a i s e d f o r t h e f i r s t t i m e 

on a p p e a l and a r e r e v i e w e d f o r p l a i n e r r o r . See R u l e 45A, 

A l a . R. App. P. W i t h r e s p e c t t o M c C r a y ' s argument t h a t t h e 

1 2 M c C r a y f i r s t c i t e d McGahee t o t h i s C o u r t a t o r a l 
a r g u m e n t . T h i s C o u r t t h e n a s k e d t h e p a r t i e s t o f i l e 
s u p p l e m e n t a l b r i e f s a d d r e s s i n g t h a t o p i n i o n . 
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t r i a l c o u r t d e n i e d h i s B a t s o n m o t i o n on an i m p r o p e r g r o u n d , 

t h i s C o u r t o b s e r v e s t h a t t h e t r i a l c o u r t d i d n o t deny t h e 

m o t i o n s o l e l y b e c a u s e one A f r i c a n - A m e r i c a n s a t on t h e j u r y . 

Nor d i d t h e t r i a l c o u r t , as M c C r a y a s s e r t s , "assume[] t h a t t h e 

p r e s e n c e o f one b l a c k p e r s o n on t h e j u r y n e g a t e d t h e i l l e g a l 

e x c l u s i o n o f o t h e r b l a c k j u r o r s . " ( M cCray's b r i e f , a t 23.) 

R a t h e r , t h e r e c o r d r e f l e c t s t h a t a f t e r M c C r a y made h i s B a t s o n 

m o t i o n , t h e c o u r t s p e c i f i c a l l y q u e s t i o n e d h i m r e g a r d i n g " t h e 

s e q u e n c e " o f t h e S t a t e ' s s t r i k e s a g a i n s t two A f r i c a n - A m e r i c a n 

v e n i r e m e m b e r s . (R. 213.) D e f e n s e c o u n s e l i n d i c a t e d t h a t t h e 

S t a t e h a d u s e d i t s f o u r t h a n d s e v e n t h s t r i k e s a g a i n s t t h e two 

A f r i c a n - A m e r i c a n s , and t h e t r i a l c o u r t n o t e d by name t h e 

s p e c i f i c A f r i c a n - A m e r i c a n j u r o r s who h a d bee n s t r u c k b y t h e 

S t a t e . The t r i a l c o u r t t h e n d e n i e d t h e B a t s o n m o t i o n , 

s t a t i n g : " W e l l , w i t h t h a t s e q u e n c e o f s t r i k e s a nd t h e f a c t 

t h a t t h e r e i s one b l a c k on, I w i l l deny t h e m o t i o n f o r l a c k o f 

a p r i m a f a c i e c a s e . " (R. 214.) The t r i a l c o u r t c l e a r l y d i d 

n o t deny M c C r a y ' s m o t i o n s o l e l y b e c a u s e one A f r i c a n - A m e r i c a n 

was s e a t e d on h i s j u r y . I n s t e a d , i t e x a m i n e d t h e number o f 

s t r i k e s a g a i n s t A f r i c a n - A m e r i c a n s , t h e s e q u e n c e o f t h e S t a t e ' s 

s t r i k e s a g a i n s t A f r i c a n - A m e r i c a n s , and t h e names o f t h e 
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p r o s p e c t i v e j u r o r s s t r u c k , b e f o r e d e n y i n g M c C r a y ' s B a t s o n 

m o t i o n . C o n s e q u e n t l y , t h i s C o u r t ' s r e a d i n g o f t h e s t a t e m e n t 

made by t h e t r i a l c o u r t i n d e n y i n g M c C r a y ' s B a t s o n m o t i o n , i n 

t h e c o n t e x t o f t h e r e c o r d , l e a d s i t t o c o n c l u d e t h a t i n m a k i n g 

t h e s t a t e m e n t t h e t r i a l c o u r t was m e r e l y t r y i n g t o m e n t i o n 

o n l y a c o u p l e o f t h e f a c t o r s i t h a d c o n s i d e r e d and t h a t i t s 

d e n i a l o f M c C r a y ' s m o t i o n was n o t b a s e d on t h e s e two f a c t o r s 

a l o n e . 

M o r e o v e r , c o n t r a r y t o M c C r a y ' s a r g u m e n t , t h e number o f 

A f r i c a n - A m e r i c a n s s e a t e d on t h e j u r y i s , i n f a c t , a r e l e v a n t 

c i r c u m s t a n c e t o c o n s i d e r i n d e t e r m i n i n g w h e t h e r a p r i m a f a c i e 

c a s e o f r a c i a l d i s c r i m i n a t i o n h as b e e n e s t a b l i s h e d . As t h i s 

C o u r t s t a t e d i n M i t c h e l l v. S t a t e , 579 So. 2d 45 ( A l a . C r i m . 

App. 1 9 9 1 ) : 

"'[A] p r i m a f a c i e c a s e may be made where r e l e v a n t 
c i r c u m s t a n c e s i n d i c a t e an i n f e r e n c e o f p u r p o s e f u l 
r a c e d i s c r i m i n a t i o n no m a t t e r t h a t one o r more b l a c k 
p e r s o n s may r e m a i n on t h e j u r y . ' U n i t e d S t a t e s v.  
W i l s o n , 884 F.2d 1121, 1123 ( 8 t h C i r . 1 9 8 9 ) . 'The 
s t r i k i n g o f one v e n i r e p e r s o n f o r a r a c i a l r e a s o n 
v i o l a t e [ s ] t h e E q u a l P r o t e c t i o n C l a u s e , e v e n when 
v a l i d r e a s o n s f o r s t r i k i n g some b l a c k j u r o r s a r e 
shown.' W i l l i a m s v. S t a t e , 548 So. 2d 501, 507 
( A l a . C r . App. 1 9 8 8 ) , c e r t . d e n i e d , 489 U.S. 1028, 
109 S.Ct. 1159, 103 L.Ed.2d 218 ( 1 9 8 9 ) . 'Of c o u r s e , 
t h e f a c t t h a t b l a c k s a r e u l t i m a t e l y s e a t e d on t h e 
j u r y d o es n o t n e c e s s a r i l y b a r a f i n d i n g o f 
d i s c r i m i n a t i o n u n d e r B a t s o n [,] see [ U n i t e d S t a t e s 
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v.] B a t t l e , 836 F.2d [1084] a t 1086 [ ( 8 t h C i r . 
1987)] , b u t t h e f a c t may be t a k e n i n t o a c c o u n t i n a  
r e v i e w o f a l l t h e c i r c u m s t a n c e s as one t h a t s u g g e s t s  
t h a t t h e g o v e r n m e n t d i d n o t s e e k t o r i d t h e j u r y o f  
p e r s o n s who s h a r e d t h e d e f e n d a n t ' s r a c e . ' U n i t e d  
S t a t e s v. Young-Bey, 893 F.2d 178, 180 ( 8 t h C i r . 
1 9 9 0 ) . " 

579 So. 2d a t 48 ( e m p h a s i s added; q u o t e d w i t h a p p r o v a l i n Ex  

p a r t e Thomas, 659 So. 2d 3, 7 ( A l a . 1 9 9 4 ) ) . 

W i t h r e s p e c t t o M c C r a y ' s argument t h a t he e s t a b l i s h e d a 

p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n , t h i s C o u r t 

d i s a g r e e s . A l t h o u g h t h e S t a t e u s e d two p e r e m p t o r y s t r i k e s t o 

remove two o f t h e t h r e e A f r i c a n - A m e r i c a n s r e m a i n i n g on t h e 

v e n i r e a f t e r e x c u s a l s a n d c h a l l e n g e s f o r c a u s e , t h i s f a c t d o es 

n o t e s t a b l i s h a p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n . 

See P o w e l l v. S t a t e , 796 So. 2d 404, 431 ( A l a . C r i m . App. 

1999) ( h o l d i n g t h a t t h e S t a t e ' s u s e o f two o f i t s p e r e m p t o r y 

s t r i k e s t o remove two o f t h r e e A f r i c a n - A m e r i c a n s d i d n o t 

e s t a b l i s h a p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n ) ; P o w e l l  

v. A l l e n , 602 F.3d 1263, 1270 ( 1 1 t h C i r . 2010) ( a f f i r m i n g t h i s 

C o u r t ' s h o l d i n g t h a t no B a t s o n v i o l a t i o n o c c u r r e d when t h e 

S t a t e u s e d o f two o f i t s p e r e m p t o r y s t r i k e s t o remove two o f 

t h r e e A f r i c a n - A m e r i c a n s ) . F u r t h e r , t o t h e e x t e n t t h a t t h e 

H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s O f f i c e has a h i s t o r y o f 
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r a c i a l d i s c r i m i n a t i o n , t h a t h i s t o r y i s a t t e n u a t e d . "The 

o p i n i o n s r e v e r s i n g t h e H o u s t o n C i r c u i t C o u r t on B a t s o n g r o u n d s 

d a t e f r o m 1991, [ a l m o s t 20] y e a r s ago. The most r e c e n t o f 

t h o s e o p i n i o n s was p u b l i s h e d i n 1998, [ o v e r 12] y e a r s ago." 

F l o y d , So. 3d a t ( o p i n i o n on r e t u r n t o remand) (Welch, 

J . , d i s s e n t i n g ) . See M c C r a y v. S t a t e , 738 So. 2d 911, 914 

( A l a . C r i m . App. 1998) ( r e v e r s i n g t h e j u dgment o f t h e H o u s t o n 

C o u n t y C i r c u i t C o u r t b a s e d on a B a t s o n v i o l a t i o n ) . 

A c c o r d i n g l y , a l t h o u g h t h e H o u s t o n C o u n t y D i s t r i c t A t t o r n e y ' s 

O f f i c e h as a h i s t o r y o f u s i n g i t s p e r e m p t o r y s t r i k e s i n an 

i m p r o p e r manner, t h i s f a c t o r , b a s e d on t h e p a s s a g e o f t i m e , 

d o e s n o t e s t a b l i s h a p r i m a f a c i e c a s e o f r a c i a l 

d i s c r i m i n a t i o n . F u r t h e r , t h e r e c o r d does n o t r e f l e c t , and 

M c C r a y does n o t a r g u e , t h a t t h e two A f r i c a n - A m e r i c a n s s t r u c k 

b y t h e S t a t e s h a r e d o n l y t h e c h a r a c t e r i s t i c o f r a c e , t h a t 

a n y t h i n g i n t h e t y p e o r manner o f t h e S t a t e ' s s t a t e m e n t s o r 

q u e s t i o n s d u r i n g v o i r d i r e e x a m i n a t i o n i n d i c a t e d an i n t e n t t o 

d i s c r i m i n a t e a g a i n s t A f r i c a n - A m e r i c a n j u r o r s , t h a t t h e r e was 

a l a c k o f m e a n i n g f u l v o i r d i r e d i r e c t e d a t A f r i c a n - A m e r i c a n 

j u r o r s , o r t h a t A f r i c a n - A m e r i c a n j u r o r s and C a u c a s i a n j u r o r s 

were t r e a t e d d i f f e r e n t l y . W i t h n o t h i n g more t h a n an 
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a t t e n u a t e d h i s t o r y o f i m p r o p e r p e r e m p t o r y c h a l l e n g e s , t h i s 

C o u r t c a n n o t s a y t h a t t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n i n 

d e n y i n g M c C r a y ' s B a t s o n m o t i o n . 

F i n a l l y , M c C r a y ' s argument t h a t he e s t a b l i s h e d a p r i m a 

f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n u n d e r McGahee, 560 F.3d 

1252, i s u n p e r s u a s i v e . I n McGahee, t h e d e f e n d a n t made a 

B a t s o n m o t i o n a t t r i a l , a r g u i n g t h a t t h e S t a t e h a d 

d i s c r i m i n a t e d a g a i n s t A f r i c a n - A m e r i c a n j u r o r s b y u s i n g 16 o f 

i t s 22 p e r e m p t o r y s t r i k e s t o remove A f r i c a n - A m e r i c a n 

p r o s p e c t i v e j u r o r s . I n r e s p o n s e , t h e S t a t e o f f e r e d g e n e r a l 

e x p l a n a t i o n s f o r i t s s t r i k e s , b u t no s p e c i f i c r e a s o n s , and 

g e n e r a l l y d e n i e d any a l l e g e d d i s c r i m i n a t i o n . The S t a t e , 

h o w e v e r , o f f e r e d t o p r o v i d e s p e c i f i c r e a s o n s f o r e a c h o f i t s 

s t r i k e s i f t h e t r i a l c o u r t r e q u e s t e d . I n s t e a d o f r e q u i r i n g 

t h e S t a t e t o p r o v i d e s p e c i f i c r e a s o n s , t h e t r i a l c o u r t d e n i e d 

t h e m o t i o n . A t t h e c o n c l u s i o n o f t h e t r i a l , t h e S t a t e 

p r o f f e r e d s p e c i f i c r e a s o n s f o r a l l o f i t s 22 s t r i k e s , b u t t h e 

t r i a l c o u r t made no r u l i n g on w h e t h e r t h o s e r e a s o n s were r a c e -

n e u t r a l . On a p p e a l , t h i s C o u r t u p h e l d t h e t r i a l c o u r t ' s 

d e n i a l o f t h e d e f e n d a n t ' s B a t s o n m o t i o n , h o l d i n g t h a t t h e 

S t a t e h a d p r o v i d e d a t l e a s t one r a c e - n e u t r a l r e a s o n f o r t h e 
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s i x p e r e m p t o r y s t r i k e s a g a i n s t A f r i c a n - A m e r i c a n s t h a t h a d been 

c h a l l e n g e d b y t h e d e f e n d a n t on a p p e a l . See McGahee v. S t a t e , 

554 So. 2d 454 ( A l a . C r i m . A p p . ) , a f f ' d , 554 So. 2d 473 ( A l a . 

1 9 8 9 ) . A f t e r h i s R u l e 32, A l a . R. C r i m . P., p e t i t i o n was 

d e n i e d and t h a t d e n i a l was a f f i r m e d on a p p e a l , see McGahee v.  

S t a t e , 885 So. 2d 191 ( A l a . C r i m . App. 2 0 0 3 ) , t h e d e f e n d a n t 

f i l e d a h a b e a s c o r p u s p e t i t i o n i n t h e f e d e r a l d i s t r i c t c o u r t . 

T h a t p e t i t i o n was d e n i e d , and t h e d e f e n d a n t a p p e a l e d . 

The U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h 

C i r c u i t r e v e r s e d t h e judgment and o r d e r e d a new t r i a l , h o l d i n g 

t h a t t h i s C o u r t h a d u n r e a s o n a b l y a p p l i e d t h e h o l d i n g i n B a t s o n 

t o t h e f a c t s o f t h e c a s e b y f a i l i n g t o c o n s i d e r " a l l r e l e v a n t 

c i r c u m s t a n c e s " i n d e t e r m i n i n g t h a t no p u r p o s e f u l 

d i s c r i m i n a t i o n h a d been e s t a b l i s h e d , as r e q u i r e d by t h e 

h o l d i n g B a t s o n . F i r s t , t h e C o u r t o f A p p e a l s n o t e d t h a t 

a l t h o u g h t h i s C o u r t f o u n d a t l e a s t one r a c e - n e u t r a l 

e x p l a n a t i o n f o r e a c h o f t h e s i x s t r i k e s t h a t h a d b e e n 

c h a l l e n g e d on a p p e a l , t h i s C o u r t i g n o r e d t h e s i g n i f i c a n t f a c t 

t h a t t h e p r o s e c u t o r h a d a l s o s t a t e d " e x p l i c i t l y r a c i a l " 

r e a s o n s f o r two o f t h o s e s t r i k e s . McGahee, 560 F.3d a t 1264. 

S e c o n d , t h e C o u r t o f A p p e a l s f u r t h e r p o i n t e d o u t t h a t t h i s 
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C o u r t h a d n o t c o n s i d e r e d "two a d d i t i o n a l c r u c i a l f a c t s i n t h e 

B a t s o n a n a l y s i s , " s p e c i f i c a l l y : (1) t h e S t a t e h a d removed a l l 

o f t h e A f r i c a n - A m e r i c a n s f r o m t h e v e n i r e e i t h e r t h r o u g h i t s 

c h a l l e n g e s f o r c a u s e ( t h e S t a t e c h a l l e n g e d n i n e p r o s p e c t i v e 

j u r o r s f o r c a u s e -- a l l n i n e were A f r i c a n - A m e r i c a n -- a n d 

e i g h t o f t h o s e c h a l l e n g e s were g r a n t e d b y t h e t r i a l c o u r t ) , o r 

t h r o u g h i t s p e r e m p t o r y s t r i k e s ; and (2) t h e S t a t e h a d 

i n d i c a t e d t h a t i t s t r u c k a l a r g e number o f A f r i c a n - A m e r i c a n s 

b e c a u s e o f " l o w i n t e l l i g e n c e " when, i n f a c t , t h e r e was no 

e v i d e n c e i n t h e r e c o r d o f t h e i n t e l l i g e n c e l e v e l o f any o f t h e 

j u r o r s . McGahee, 560 F.3d a t 1 2 6 5 . 1 3 

A s s u m i n g , w i t h o u t d e c i d i n g , t h a t t h e S t a t e ' s c h a l l e n g e s 

f o r c a u s e a r e r e l e v a n t i n d e t e r m i n i n g w h e t h e r M c C r a y 

e s t a b l i s h e d a p r i m a f a c i e c a s e o f r a c i a l d i s c r i m i n a t i o n , t h e 

S t a t e ' s c h a l l e n g e s f o r c a u s e i n t h i s c a s e do n o t , as M c C r a y 

a r g u e s i n h i s s u p p l e m e n t a l b r i e f , s u p p o r t an i n f e r e n c e o f 

1 3 I n McGahee, t h e C o u r t o f A p p e a l s was f o c u s e d on t h e 
t h i r d s t e p o f t h e B a t s o n i n q u i r y , n o t t h e f i r s t s t e p , as i s 
t h e c a s e h e r e ; t h e S t a t e h a d removed a l l A f r i c a n - A m e r i c a n s on 
t h e v e n i r e e i t h e r t h r o u g h i t s c h a l l e n g e s f o r c a u s e o r i t s 
p e r e m p t o r y s t r i k e s , w h i l e h e r e one A f r i c a n - A m e r i c a n s a t on 
M c C r a y ' s j u r y ; a n d a t l e a s t one r e a s o n g i v e n b y t h e S t a t e f o r 
two o f i t s s t r i k e s was c l e a r l y r a c i a l and a g e n e r a l r e a s o n 
g i v e n by t h e S t a t e f o r s e v e r a l o f i t s s t r i k e s was u n s u p p o r t e d 
by t h e r e c o r d . 
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r a c i a l d i s c r i m i n a t i o n . Compare McGahee, 560 F.3d a t 1265 

( h o l d i n g t h a t " t h e f a c t t h a t 100% o f t h e A f r i c a n - A m e r i c a n 

p o t e n t i a l j u r o r s were ... removed by t h e p r o s e c u t i o n t h r o u g h 

t h e c h a l l e n g e s f o r c a u s e and p e r e m p t o r y c h a l l e n g e s " i s 

r e l e v a n t t o a B a t s o n d e t e r m i n a t i o n ) , w i t h U n i t e d S t a t e s v.  

E l l i o t t , 89 F.3d 1360, 1364-65 ( 8 t h C i r . 1996) ( r e j e c t i n g an 

a p p e l l a n t ' s argument " t h a t t h e f o r - c a u s e s t r i k e s i n 

c o m b i n a t i o n w i t h t h e p e r e m p t o r y s t r i k e s r e s u l t e d i n a [ B a t s o n 

v i o l a t i o n and h o l d i n g t h a t ] B a t s o n a p p l i e s o n l y t o p e r e m p t o r y 

s t r i k e s ... f o r w h i c h no r e a s o n s n e e d be g i v e n ( a b s e n t a 

B a t s o n c h a l l e n g e ) [and t h u s a r e i n h e r e n t l y ] d i f f e r e n t f r o m 

c h a l l e n g e s f o r c a u s e , w h i c h b y d e f i n i t i o n r e q u i r e a s h o w i n g o f 

c a u s e " ) ; U n i t e d S t a t e s v. B l a c k m a n , 66 F.3d 1572, 1575 n.3 

( 1 1 t h C i r . 1995) ( r e c o g n i z i n g t h a t "no a u t h o r i t y s u g g e s t s 

B a t s o n e x t e n d s t o t h e a r e a o f c h a l l e n g e s f o r c a u s e " ) ; U n i t e d  

S t a t e s v. B e r g o d e r e , 40 F.3d 512, 515-16 ( 1 s t C i r . 1994) 

( h o l d i n g t h a t a d e f e n d a n t a t t e m p t i n g t o e s t a b l i s h "a p r i m a 

f a c i e c a s e o f r a c e - b a s e d d i s c r i m i n a t i o n ... must d e m o n s t r a t e 

t h a t t h e p r o s e c u t i o n ' s c h a l l e n g e was d i r e c t e d a t a member o f 

a c o g n i z a b l e r a c i a l g r o u p [and] t h a t t h e c h a l l e n g e [ s ] [were] 

p e r e m p t o r y r a t h e r t h a n f o r c a u s e . . . " ) ( i n t e r n a l c i t a t i o n s and 
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q u o t a t i o n s o m i t t e d ) . The r e c o r d r e f l e c t s t h a t t h e S t a t e 

c h a l l e n g e d n i n e j u r o r s f o r c a u s e -- f i v e o f t h o s e j u r o r s were 

A f r i c a n - A m e r i c a n . The d e f e n s e o b j e c t e d t o f o u r o f t h o s e 

c h a l l e n g e s ; h o w e v e r, as n o t e d i n P a r t s V and X I I o f t h i s 

o p i n i o n , t h o s e c h a l l e n g e s were e i t h e r p r o p e r l y g r a n t e d o r t h e 

r e a s o n s f o r t h e c h a l l e n g e were r a c e n e u t r a l . J u s t as t h e r a c e 

o f t h e j u r o r s c h a l l e n g e d f o r c a u s e may be a " r e l e v a n t 

c i r c u m s t a n c e " t o c o n s i d e r i n a B a t s o n a n a l y s i s , so t o o w o u l d 

be t h e r e a s o n s t h e p a r t y s o u g h t t o c h a l l e n g e t h o s e j u r o r s . 

C f . E l l i o t t , 89 F.3d a t 1365 ( 8 t h C i r . 1996) ( r e c o g n i z i n g t h a t 

c h a l l e n g e s f o r c a u s e a r e d i f f e r e n t b e c a u s e t h e y r e q u i r e a 

s h o w i n g o f c a u s e ) . I n a d d i t i o n , t h i s C o u r t n o t e s t h a t t h e 

S t a t e s t r u c k t h e f i f t h A f r i c a n - A m e r i c a n j u r o r c h a l l e n g e d f o r 

c a u s e b e c a u s e t h a t j u r o r i n d i c a t e d t h a t he c o u l d n o t be f a i r 

t o t h e d e f e n s e , i . e . , c o u l d n o t s a y t h a t M c C r a y was i n n o c e n t 

u n t i l p r o v e n g u i l t y . Thus, t h i s c h a l l e n g e f o r c a u s e was, i n 

e s s e n c e , a d e f e n s e c h a l l e n g e t h a t was s i m p l y p r e e m p t e d by t h e 

p r o s e c u t o r , and i t , t o o , was p r o p e r l y g r a n t e d . 

A f t e r t h o r o u g h l y r e v i e w i n g t h e r e c o r d , t h i s C o u r t 

c o n c l u d e s t h a t , w i t h o u t more, t h e S t a t e ' s r e m o v a l f o r c a u s e o f 

f i v e A f r i c a n - A m e r i c a n p r o s p e c t i v e j u r o r s and i t s s t r i k i n g o f 
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two o f t h e t h r e e r e m a i n i n g A f r i c a n - A m e r i c a n p r o s p e c t i v e 

j u r o r s , e v e n c o u p l e d w i t h t h e h i s t o r y o f t h e H o u s t o n C o u n t y 

D i s t r i c t A t t o r n e y ' s O f f i c e , i s n o t s u f f i c i e n t u n d e r t h e 

c i r c u m s t a n c e s i n t h i s c a s e t o e s t a b l i s h a p r i m a f a c i e c a s e o f 

r a c i a l d i s c r i m i n a t i o n . See, e.g., S h a r i f i v. S t a t e , 993 So. 

2d 907 ( A l a . C r i m . App. 2 0 0 8 ) . T h e r e f o r e , t h e t r i a l c o u r t d i d 

n o t a b u s e i t s d i s c r e t i o n when i t d e n i e d M c C r a y ' s B a t s o n 

m o t i o n . 

I I . 

M c C r a y n e x t c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

a l l o w i n g t h e p r o s e c u t o r t o e l i c i t o r t o a d m i t i n t o e v i d e n c e 

t h e f o l l o w i n g d u r i n g h i s c r o s s - e x a m i n a t i o n and r e - c r o s s -

e x a m i n a t i o n o f McCray: 1) t e s t i m o n y r e g a r d i n g t h e d e t a i l s o f 

h i s p r i o r c o n v i c t i o n f o r d o m e s t i c v i o l e n c e a g a i n s t h i s e x -

w i f e , Tammy T i d w e l l ; 2) t h r e e p h o t o g r a p h s o f t h e wounds he 

i n f l i c t e d on T i d w e l l d u r i n g t h e i n c i d e n t t h a t r e s u l t e d i n h i s 

d o m e s t i c - v i o l e n c e c o n v i c t i o n ; and 3) t e s t i m o n y r e g a r d i n g an 

a d d i t i o n a l u n c h a r g e d i n c i d e n t i n v o l v i n g T i d w e l l . 

S p e c i f i c a l l y , M c C r a y a r g u e s t h a t , a l t h o u g h h i s p r i o r 

c o n v i c t i o n c o u l d p r o p e r l y be u s e d f o r impeachment, see R u l e 

609, A l a . R. E v i d . , u s e o f a p r i o r c o n v i c t i o n f o r impeachment 
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i s l i m i t e d t o t h e d a t e , name o f t h e c r i m e , a n d s e n t e n c e f o r 

t h e c o n v i c t i o n , and t h a t t h e d e t a i l s o f t h e f a c t s u n d e r l y i n g 

t h a t c o n v i c t i o n , t h e p h o t o g r a p h s o f T i d w e l l ' s wounds, and t h e 

t e s t i m o n y r e l a t i n g t o t h e u n c h a r g e d i n c i d e n t were i n a d m i s s i b l e 

as impeachment. M c C r a y f u r t h e r a s s e r t s t h a t t h e t r i a l c o u r t 

e r r e d i n a l l o w i n g t h e p r o s e c u t o r t o r e f e r e n c e t h e f a c t s 

u n d e r l y i n g h i s p r i o r c o n v i c t i o n d u r i n g c l o s i n g a r g u m e n t . 

F i n a l l y , M c C r a y a s s e r t s t h a t t h e t r i a l c o u r t ' s l i m i t i n g 

i n s t r u c t i o n r e g a r d i n g t h e p r i o r c o n v i c t i o n was u n t i m e l y and 

was n o t s u f f i c i e n t t o encompass t h e d e t a i l s o f t h e p r i o r c r i m e 

o r t h e p h o t o g r a p h s t h a t were i n t r o d u c e d and, t h e r e f o r e , d i d 

n o t c u r e t h e e r r o r . 

M c C r a y d i d n o t o b j e c t when t h e p r o s e c u t o r e l i c i t e d t h e 

d e t a i l s s u r r o u n d i n g h i s p r i o r c o n v i c t i o n , d i d n o t o b j e c t when 

t h e p r o s e c u t o r q u e s t i o n e d h i m a b o u t t h e u n c h a r g e d i n c i d e n t 

a g a i n s t h i s e x - w i f e , d i d n o t o b j e c t t o t h e p r o s e c u t o r ' s 

c l o s i n g a r g u m e n t , and d i d n o t o b j e c t t o t h e t r i a l c o u r t ' s j u r y 

i n s t r u c t i o n . I n a d d i t i o n , a l t h o u g h M c C r a y o b j e c t e d t o t h e 

a d m i s s i o n i n t o e v i d e n c e o f t h e p h o t o g r a p h s o f T i d w e l l ' s 

wounds, he d i d so on t h e g r o u n d t h a t t h e p h o t o g r a p h s were 

" p r o o f o f a c o l l a t e r a l m a t t e r n o t r e l e v a n t t o i s s u e s i n t h i s 
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t r i a l " a nd t h a t t h e i r " p r e j u d i c i a l i m p a c t o u t w e i g h s any 

p r o b a t i v e v a l u e . " (R. 955.) M c C r a y n e v e r s p e c i f i c a l l y a r g u e d 

t h a t t h e p h o t o g r a p h s went b e y o n d t h e bounds o f p e r m i s s i b l e 

impeachment, as he now a r g u e s on a p p e a l . T h e r e f o r e , t h i s 

C o u r t r e v i e w s M c C r a y ' s a r g u m e n t s f o r p l a i n e r r o r o n l y . See 

R u l e 45A, A l a . R. App. P. 

T h i s C o u r t h o l d s t h a t t h e a d m i s s i o n o f t e s t i m o n y and 

e v i d e n c e r e l a t i n g t o t h e f a c t s u n d e r l y i n g M c C r a y ' s d o m e s t i c -

v i o l e n c e c o n v i c t i o n f o r a s s a u l t i n g T i d w e l l , e v i d e n c e o f an 

u n c h a r g e d i n c i d e n t i n v o l v i n g T i d w e l l , a n d argument r e l a t i n g t o 

t h o s e f a c t s were i n a d m i s s i b l e and i m p r o p e r l y a d m i t t e d a t 

t r i a l . See F r a z i e r v. S t a t e , 632 So. 2d 1002, 1009 ( A l a . 

C r i m . App. 1993) ("The p r e s e n c e o f a r u l e t h a t one may 

c r o s s - e x a m i n e a w i t n e s s as t o h i s c o n v i c t i o n o f a c r i m e 

i n v o l v i n g m o r a l t u r p i t u d e n a t u r a l l y g i v e s r i s e t o t h e q u e s t i o n 

o f how many d e t a i l s o f t h a t c r i m e may t h e i m p e a c h i n g p a r t y a s k 

a b o u t and, i f n e c e s s a r y , p r o v e by h i s own w i t n e s s e s . The l a w 

o f A l a b a m a , i n k e e p i n g w i t h t h e g e n e r a l r u l e i n t h i s c o u n t r y , 

i s t h a t one g e n e r a l l y c a n n o t go b e y o n d t h e name o f t h e c r i m e , 

t h e t i m e and p l a c e o f c o n v i c t i o n a nd t h e p u n i s h m e n t . I t w o u l d 

be i m p e r m i s s i b l e t o a s k a b o u t o r p r o v e f u r t h e r d e t a i l s s u c h as 
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t h e name o f t h e v i c t i m , w h e t h e r t h e v i c t i m was a d u l t o r c h i l d 

and g e n e r a l a g g r a v a t i n g c i r c u m s t a n c e s . " ( q u o t i n g C. Gamble, 

M c E l r o y ' s A l a b a m a E v i d e n c e § 145.01(11) ( 4 t h e d . 1 9 9 1 ) ) ) ; Ex  

p a r t e J a c k s o n , 33 So. 3d 1279, 1286 ( A l a . 2009) ( h o l d i n g t h a t 

t o a d m i t e v i d e n c e o f p r i o r b a d a c t s p u r s u a n t t o R u l e 4 0 4 ( b ) , 

A l a . R. E v i d . , t h e S t a t e must d e m o n s t r a t e " t h a t t h e e v i d e n c e 

was r e a s o n a b l y n e c e s s a r y t o i t s c a s e " ) . However, u n d e r t h e 

f a c t s o f t h i s c a s e , t h i s C o u r t f u r t h e r h o l d s t h a t t h e 

e r r o n e o u s a d m i s s i o n o f t h e e v i d e n c e and t h e e r r o n e o u s argument 

d i d n o t r i s e t o t h e l e v e l o f p l a i n e r r o r . 

U n der t h e p l a i n - e r r o r s t a n d a r d , t h e a p p e l l a n t must 

e s t a b l i s h n o t o n l y t h a t an e r r o r o c c u r r e d , b u t a l s o t h a t t h e 

e r r o r a v e r s e l y a f f e c t e d t h e outcome o f t h e t r i a l . See Ex  

p a r t e W a l k e r , 972 So. 2d 737, 752 ( A l a . 2007) ( r e c o g n i z i n g 

t h a t t h e a p p e l l a n t h a s t h e b u r d e n t o e s t a b l i s h p r e j u d i c e 

r e l a t i n g t o an i s s u e b e i n g r e v i e w e d f o r p l a i n e r r o r ) ; Thomas  

v. S t a t e , 824 So. 2d 1, 13 ( A l a . C r i m . App. 1 9 9 9 ) ( r e c o g n i z i n g 

t h a t t o r i s e t o t h e l e v e l o f p l a i n e r r o r , an e r r o r must have 

a f f e c t e d t h e outcome o f t h e t r i a l ) , o v e r r u l e d on o t h e r 

g r o u n d s , Ex p a r t e C a r t e r , 889 So. 2d 528 ( A l a . 2 0 0 4 ) . T h a t 

i s , t h e a p p e l l a n t must e s t a b l i s h t h a t an a l l e g e d e r r o r , " ' " n o t 
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o n l y s e r i o u s l y a f f e c t [ e d ] [ t h e a p p e l l a n t ' s ] ' s u b s t a n t i a l 

r i g h t s , ' b u t ... a l s o h a [ d ] an u n f a i r p r e j u d i c i a l i m p a c t on 

t h e j u r y ' s d e l i b e r a t i o n s . " ' " Ex p a r t e Brown, 11 So. 3d 933, 

938 ( A l a . 2008) ( q u o t i n g Ex p a r t e B r y a n t , 951 So. 2d 724, 727 

( A l a . 2 0 0 2 ) , q u o t i n g i n t u r n Hyde v. S t a t e , 778 So. 2d 199, 

209 ( A l a . C r i m . App. 1 9 9 8 ) ) . O n l y when an e r r o r i s "so 

e g r e g i o u s ... t h a t [ i t ] s e r i o u s l y a f f e c t s t h e f a i r n e s s , 

i n t e g r i t y o r p u b l i c r e p u t a t i o n o f j u d i c i a l p r o c e e d i n g s , " w i l l 

r e v e r s a l be a p p r o p r i a t e u n d e r t h e p l a i n - e r r o r d o c t r i n e . Ex  

p a r t e P r i c e , 725 So. 2d 1063, 1071-72 ( A l a . 1998) ( i n t e r n a l 

c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . "The p l a i n e r r o r s t a n d a r d 

a p p l i e s o n l y where a p a r t i c u l a r l y e g r e g i o u s e r r o r o c c u r r e d a t 

t r i a l a nd t h a t e r r o r h a s o r p r o b a b l y h as s u b s t a n t i a l l y 

p r e j u d i c e d t h e d e f e n d a n t . " Ex p a r t e T r a w i c k , 698 So. 2d a t 

167. 

I n a d d i t i o n , R u l e 45, A l a . R. App. P., p r o v i d e s : 

"No judgment may be r e v e r s e d o r s e t a s i d e , n o r 
new t r i a l g r a n t e d i n any c i v i l o r c r i m i n a l c a s e on 
t h e g r o u n d o f m i s d i r e c t i o n o f t h e j u r y , t h e g i v i n g 
o r r e f u s a l o f s p e c i a l c h a r g e s o r t h e i m p r o p e r 
a d m i s s i o n o r r e j e c t i o n o f e v i d e n c e , n o r f o r e r r o r as 
t o any m a t t e r o f p l e a d i n g o r p r o c e d u r e , u n l e s s i n 
t h e o p i n i o n o f t h e c o u r t t o w h i c h t h e a p p e a l i s 
t a k e n o r a p p l i c a t i o n i s made, a f t e r an e x a m i n a t i o n 
o f t h e e n t i r e c a u s e , i t s h o u l d a p p e a r t h a t t h e e r r o r 
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c o m p l a i n e d o f has p r o b a b l y i n j u r i o u s l y a f f e c t e d 
s u b s t a n t i a l r i g h t s o f t h e p a r t i e s . " 

"The U n i t e d S t a t e s Supreme C o u r t has r e c o g n i z e d t h a t most 

e r r o r s do n o t a u t o m a t i c a l l y r e n d e r a t r i a l u n f a i r and, t h u s , 

can be h a r m l e s s . " W h i t e h e a d v. S t a t e , 777 So. 2d 781, 847 

( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 777 So. 2d 854 ( A l a . 2 0 0 0 ) . 

" A f t e r f i n d i n g e r r o r , an a p p e l l a t e c o u r t may s t i l l 
a f f i r m a c o n v i c t i o n o r s e n t e n c e on t h e g r o u n d t h a t 
t h e e r r o r was h a r m l e s s , i f i n d e e d i t was. Chapman  
[v. C a l i f o r n i a , 386 U.S. 18 ( 1 9 6 7 ) ] ; S a t t a r i v. 
S t a t e , 577 So. 2d 535 ( A l a . C r . App. 1 9 9 0 ) , c e r t . 
d e n i e d , 577 So. 2d 540 ( A l a . 1 9 9 1 ) ; [ A l a . ] R. App. 
P. 45. M o r e o v e r , t h e h a r m l e s s e r r o r r u l e a p p l i e s i n 
c a p i t a l c a s e s . Ex p a r t e W h i s e n h a n t , 482 So. 2d 1241 
( A l a . 1 9 8 3 ) ; H e n d e r s o n v. S t a t e , 583 So. 2d 276 
( A l a . C r . App. 1 9 9 0 ) , a f f ' d , 583 So. 2d 305 ( A l a . 
1 9 9 1 ) , c e r t . d e n i e d , 503 U.S. 908, 112 S.Ct. 1268, 
117 L.Ed.2d 496 ( 1 9 9 2 ) ; M u s g r o v e v. S t a t e , 519 So. 
2d 565 ( A l a . C r . A p p . ) , a f f ' d , 519 So. 2d 586 ( A l a . 
1 9 8 6 ) , c e r t . d e n i e d , 486 U.S. 1036, 108 S. C t . 2024, 
100 L. Ed. 2d 611 ( 1 9 8 8 ) . I n o r d e r f o r a 
c o n s t i t u t i o n a l e r r o r t o be deemed h a r m l e s s u n d e r 
Chapman, t h e s t a t e must p r o v e b e y o n d a r e a s o n a b l e 
d o u b t t h a t t h e e r r o r d i d n o t c o n t r i b u t e t o t h e 
v e r d i c t a n d / o r s e n t e n c e . I n o r d e r f o r a 
n o n c o n s t i t u t i o n a l e r r o r t o be deemed h a r m l e s s , t h e 
a p p e l l a t e c o u r t must d e t e r m i n e w i t h ' f a i r a s s u r a n c e 
... t h a t t h e j udgment was n o t s u b s t a n t i a l l y swayed 
by t h e e r r o r . ' K o t t e a k o s v. U n i t e d S t a t e s , 328 U.S. 
750 , 7 65, 66 S. C t . 1239, 1248, 90 L. Ed. 1557 
( 1 9 4 6 ) . See B r e c h t v. Abrahamson, 507 U.S. 619, 113 
S. C t . 1710, 123 L. Ed. 2d 353 ( 1 9 9 3 ) ; V i n e s v.  
U n i t e d S t a t e s , 28 F.3d 1123, 1130 ( 1 1 t h C i r . 1 9 9 4 ) . 
... I n o r d e r f o r t h e e r r o r t o be deemed h a r m l e s s 
u n d e r A l a . R. App. P. 45, t h e s t a t e must e s t a b l i s h 
t h a t t h e e r r o r d i d n o t o r p r o b a b l y d i d n o t 
i n j u r i o u s l y a f f e c t t h e a p p e l l a n t ' s s u b s t a n t i a l 
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r i g h t s . ... The p u r p o s e o f t h e h a r m l e s s e r r o r r u l e 
i s t o a v o i d s e t t i n g a s i d e a c o n v i c t i o n o r s e n t e n c e 
f o r s m a l l e r r o r s o r d e f e c t s t h a t have l i t t l e , i f 
any, l i k e l i h o o d o f c h a n g i n g t h e r e s u l t o f t h e t r i a l 
o r s e n t e n c i n g . " 

D a v i s v. S t a t e , 718 So. 2d 1148, 1164 ( A l a . C r i m . App. 1 9 9 5 ) , 

a f f ' d , 718 So. 2d 1166 ( A l a . 1 9 9 8 ) . 

A f t e r t h o r o u g h l y r e v i e w i n g t h e r e c o r d , t h i s C o u r t 

c o n c l u d e s t h a t , u n d e r t h e c i r c u m s t a n c e s i n t h i s c a s e , t h e 

i m p r o p e r e v i d e n c e and a rgument d i d n o t i n j u r i o u s l y a f f e c t 

M c C r a y ' s s u b s t a n t i a l r i g h t s , d i d n o t s u b s t a n t i a l l y p r e j u d i c e 

M c C r a y , and d i d n o t have an u n f a i r p r e j u d i c i a l i m p a c t on t h e 

j u r y ' s d e l i b e r a t i o n s . I n i t i a l l y , t h i s C o u r t n o t e s t h a t t h e 

j u r y was r e s t r i c t e d t o c o n s i d e r i n g t h e e v i d e n c e r e l a t i n g t o 

M c C r a y ' s p r i o r c o n v i c t i o n f o r d o m e s t i c v i o l e n c e f o r 

impeachment p u r p o s e s o n l y . S p e c i f i c a l l y , a t t h e c o n c l u s i o n 

o f i t s o r a l c h a r g e , j u s t b e f o r e i t i n s t r u c t e d t h e j u r y 

r e g a r d i n g s e l e c t i n g a f o r e p e r s o n , t h e t r i a l c o u r t i n s t r u c t e d 

t h e j u r y as f o l l o w s : 

" I n a c r i m i n a l c a s e , t h e S t a t e may a t t e m p t t o 
i m p e a c h t h e c r e d i b i l i t y o f a d e f e n d a n t who has 
t e s t i f i e d b y p r o v i d i n g h i s f o r m e r c o n v i c t i o n o f a 
c r i m e o r c r i m e s i n v o l v i n g m o r a l t u r p i t u d e . Such may 
be c o n s i d e r e d b y a j u r y i n d e t e r m i n i n g w h e t h e r t o 
b e l i e v e t h e t e s t i m o n y o f a d e f e n d a n t , b u t n o t f o r 
t h e p u r p o s e o f d e t e r m i n i n g t h a t t h e d e f e n d a n t i s 
g u i l t y o f t h e c r i m e f o r w h i c h he i s p r e s e n t l y 
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c h a r g e d j u s t b e c a u s e he has c o m m i t t e d a p r e v i o u s 
c r i m e . 

" S a y i n g t h a t more c l e a r l y , l a d i e s and g e n t l e m e n , 
t h e r e h a s be e n i n t r o d u c t i o n i n t o e v i d e n c e o r 
r e f e r e n c e t o -- w h i l e Mr. M c C r a y was on t h e s t a n d o f 
c e r t a i n c o n v i c t i o n s . You may n o t c o n s i d e r t h o s e 
c o n v i c t i o n s as e v i d e n c e o f g u i l t i n t h i s c a s e , b u t 
may c o n s i d e r them f o r t h e p u r p o s e o f h i s c r e d i b i l i t y 
b y i n t r o d u c i n g s u c h e v i d e n c e t h e S t a t e i s a t t a c k i n g 
o r i m p e a c h i n g t h e c r e d i b i l i t y o f s u c h a w i t n e s s . 
And t h a t i s t h e p u r p o s e f o r t h a t . " 

(R. 1035.) 

D e s p i t e M c C r a y ' s argument t h a t t h e i n s t r u c t i o n was n o t 

t i m e l y a n d was n o t s u f f i c i e n t t o i n c l u d e t h e s p e c i f i c d e t a i l s 

o f h i s p r i o r c o n v i c t i o n , t h i s C o u r t f i n d s t h a t t h e t i m i n g o f 

t h e i n s t r u c t i o n was a c t u a l l y b e n e f i c i a l t o Mc C r a y and t h a t t h e 

c o n t e n t o f t h e i n s t r u c t i o n was s u f f i c i e n t t o i n c l u d e t h e 

d e t a i l s o f h i s p r i o r c o n v i c t i o n and t o p r e v e n t t h e j u r y f r o m 

u s i n g h i s a c t s a g a i n s t h i s e x - w i f e o r t h e d e t a i l s o f t h a t 

c o n v i c t i o n t o i n f e r g u i l t . As n o t e d a b o v e , t h e t r i a l c o u r t ' s 

l i m i t i n g i n s t r u c t i o n came a t t h e c o n c l u s i o n o f i t s o r a l 

c h a r g e . T hus, one o f t h e l a s t t h i n g s t h e j u r o r s h e a r d , and 

what p r e s u m a b l y w o u l d have b e e n r e s o n a t i n g i n t h e i r m inds when 

t h e y were r e l e a s e d f r o m t h e j u r y b o x t o b e g i n d e l i b e r a t i o n s , 

was t h a t t h e y c o u l d n o t u s e t h e p r i o r c o n v i c t i o n as e v i d e n c e 

o f M c C r a y ' s g u i l t . I n a d d i t i o n , as q u o t e d a b o v e , t h e t r i a l 
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c o u r t i n s t r u c t e d t h e j u r y t h a t M c C r a y ' s p r i o r c o n v i c t i o n s 1 4 

c o u l d n o t be u s e d as e v i d e n c e o f h i s g u i l t , b u t c o u l d be u s e d 

o n l y i n a s s e s s i n g h i s c r e d i b i l i t y as a w i t n e s s . A l t h o u g h t h e 

t r i a l c o u r t u s e d t h e t e r m " c o n v i c t i o n " i n i t s i n s t r u c t i o n , i t 

a l s o u s e d t h e p h r a s e " e v i d e n c e and r e f e r e n c e t o . " Taken as a 

w h o l e , a r e a s o n a b l e p e r s o n w o u l d have u n d e r s t o o d t h a t t h e 

t r i a l c o u r t ' s i n s t r u c t i o n a p p l i e d n o t o n l y t o M c C r a y ' s 

t e s t i m o n y t h a t he h a d b e e n c o n v i c t e d o f d o m e s t i c v i o l e n c e , b u t 

a l s o t o h i s t e s t i m o n y r e g a r d i n g t h e f a c t s u n d e r l y i n g t h a t 

c o n v i c t i o n ; t o t h e u n c h a r g e d a c t a g a i n s t h i s e x - w i f e , w h i c h 

a p p e a r s t o have b e e n i n r e t a l i a t i o n f o r r e p o r t i n g t h e f i r s t 

a c t t o p o l i c e ; and t o t h e p h o t o g r a p h s o f t h e wounds he h a d 

i n f l i c t e d on h i s e x - w i f e . See, e.g., F i r s t Bank o f  

C h i l d e r s b u r g v. F l o r e y , 676 So. 2d 324, 331 ( A l a . C i v . App. 

1996) ( l i m i t i n g i n s t r u c t i o n t h a t p r i o r c o n v i c t i o n c o u l d n o t be 

u s e d as s u b s t a n t i v e e v i d e n c e c u r e d e r r o r i n a d m i s s i o n o f 

d e t a i l s r e g a r d i n g c o n v i c t i o n ) ; See P e r a i t a v. S t a t e , 897 So. 

2d 1161, 1204 ( A l a . C r i m . App. 2004) ( " ' J u r o r s a r e p r e s u m e d t o 

f o l l o w t h e t r i a l c o u r t ' s i n s t r u c t i o n s . ' " ( q u o t i n g B r y a n t v. 

1 4The p r o s e c u t o r a l s o i m p e a c h e d M c C r a y w i t h o t h e r p r i o r 
c o n v i c t i o n s i n a d d i t i o n t o t h e c o n v i c t i o n f o r d o m e s t i c 
v i o l e n c e . 
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S t a t e , 727 So. 2d 870, 874-75 ( A l a . C r i m . App. 1 9 9 8 ) ) ; B u r g e s s  

v. S t a t e , 827 So. 2d 134, 162 ( A l a . C r i m . App. 1998) ( " J u r o r s 

a r e p r e s u m e d t o f o l l o w t h e c o u r t ' s i n s t r u c t i o n s . " ) . 

W i t h t h e e v i d e n c e o f t h e p r i o r a c t s r e s t r i c t e d t o 

impeachment, t h e p r o s e c u t o r ' s i m p r o p e r impeachment o f M c C r a y 

d i d n o t a f f e c t t h e outcome o f t h e t r i a l . A l t h o u g h t h e 

i m p r o p e r l y a d m i t t e d e v i d e n c e was u s e d t o a t t a c k M c C r a y ' s 

c r e d i b i l i t y , t h e r e c o r d shows t h a t h i s c r e d i b i l i t y h a d a l r e a d y 

b een s e v e r e l y damaged b e f o r e he e v e r t o o k t h e s t a n d on h i s own 

b e h a l f . I n h i s v i d e o t a p e d s t a t e m e n t t o p o l i c e , M c C r a y 

r e p e a t e d l y l i e d a b o u t b e i n g a t B a c h e l d e r ' s m o b i l e home t h e 

n i g h t o f t h e m u r d e r , a b o u t t h e c u t he h a d on h i s hand, and 

a b o u t t h e s c r a t c h e s on h i s n e c k . E a c h t i m e M c C r a y was 

c o n f r o n t e d by t h e o f f i c e r s d u r i n g t h e i n t e r v i e w w i t h e v i d e n c e 

t h a t he h a d l i e d , he c h a n g e d h i s s t o r y . T h i s h a p p e n e d 

r e p e a t e d l y t h r o u g h o u t t h e i n t e r v i e w . When M c C r a y t e s t i f i e d on 

h i s own b e h a l f , he p r o v i d e d y e t a n o t h e r s t o r y a b o u t what h a d 

ha p p e n e d , f u r t h e r c a l l i n g h i s c r e d i b i l i t y i n t o q u e s t i o n . 

M c C r a y ' s c r e d i b i l i t y was f u r t h e r a t t a c k e d b y t h e p r o s e c u t o r ' s 

p r o p e r u s e o f a d d i t i o n a l p r i o r c o n v i c t i o n s , a nd b y M c C r a y ' s 

own i n c o n s i s t e n c i e s i n h i s t r i a l t e s t i m o n y . A c c o r d i n g l y , 
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M c C r a y ' s c r e d i b i l i t y was t h o r o u g h l y u n d e r m i n e d w i t h o u t any 

c o n s i d e r a t i o n o f t h e i m p r o p e r impeachment e v i d e n c e . F i n a l l y , 

a l t h o u g h t h e p r o s e c u t o r e r r o n e o u s l y commented on t h e 

i m p r o p e r l y a d m i t t e d e v i d e n c e d u r i n g h i s c l o s i n g a r g u m e n t s and 

i m p e r m i s s i b l y s u g g e s t e d t h a t M c C r a y h a d a v i o l e n t c h a r a c t e r , 

t h i s C o u r t must c o n s i d e r t h a t M c C r a y was p r o p e r l y q u e s t i o n e d 

a b o u t h i s p r i o r c o n v i c t i o n f o r d o m e s t i c v i o l e n c e and t h a t i t 

i s o n l y t h e d e t a i l s o f t h a t c o n v i c t i o n t h a t were i m p r o p e r l y 

a d m i t t e d . The f a c t o f t h e c o n v i c t i o n a l o n e , e s p e c i a l l y i n 

l i g h t o f t h e r e l a t i o n s h i p b e t w e e n M c C r a y a n d B a c h e l d e r , t e n d e d 

t o i n d i c a t e some p r o p e n s i t y on t h e p a r t o f M c C r a y t o w a r d 

v i o l e n c e i n t h e d o m e s t i c s e t t i n g a nd w o u l d h a v e , by i t s e l f , 

i m p a i r e d h i s c r e d i b i l i t y . See, e.g., A r e b a l o v. S t a t e , 143 

S.W.3d 402, 410 (Tex. C t . App. 2004) ( h o l d i n g h a r m l e s s 

e r r o n e o u s a d m i s s i o n o f d e t a i l s s u r r o u n d i n g d e f e n d a n t ' s p r i o r 

c o n v i c t i o n s i n l i g h t o f numerous f a c t o r s , i n c l u d i n g t h a t t h e 

f a c t o f a p r i o r a g g r a v a t e d - a s s a u l t c o n v i c t i o n , a l o n e , 

" i n d i c a t e d some p r o p e n s i t y t o w a r d s v i o l e n c e and c o u l d have 

w e i g h e d a g a i n s t h i s c r e d i b i l i t y " ) . B e c a u s e t h e j u r y was 

r e s t r i c t e d t o c o n s i d e r i n g t h e e v i d e n c e o f M c C r a y ' s p r i o r a c t 

f o r impeachment p u r p o s e s o n l y and b e c a u s e M c C r a y ' s c r e d i b i l i t y 
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h a d a l r e a d y been t h o r o u g h l y u n d e r m i n e d , i f n o t d e s t r o y e d , any 

e r r o r i n a l l o w i n g t h e i m p r o p e r impeachment e v i d e n c e t o be 

a d m i t t e d d i d n o t r i s e t o t h e l e v e l o f p l a i n e r r o r . C f . Ex  

p a r t e Brown, 11 So. 3d a t 938-40 ( h o l d i n g t h a t t h e e r r o n e o u s 

a d m i s s i o n o f e v i d e n c e d i d n o t r i s e t o t h e l e v e l o f p l a i n e r r o r 

b e c a u s e t h e S t a t e p r e s e n t e d o v e r w h e l m i n g e v i d e n c e o f g u i l t and 

t h e i n f e r e n c e drawn f r o m t h e i m p r o p e r e v i d e n c e was e s t a b l i s h e d 

b y o t h e r l e g a l e v i d e n c e ) . 

F i n a l l y , t h e e v i d e n c e i n t h i s c a s e was l a r g e l y u n d i s p u t e d 

and o v e r w h e l m i n g l y e s t a b l i s h e d M c C r a y ' s g u i l t . The S t a t e 

p r e s e n t e d an abundance o f p h y s i c a l e v i d e n c e l i n k i n g M c C r a y t o 

t h e m u r d e r , and M c C r a y a d m i t t e d d u r i n g h i s t e s t i m o n y t h a t he 

ha d c a u s e d B a c h e l d e r ' s d e a t h . M c C r a y , h o w e v e r , c l a i m e d t h a t 

he h a d been g i v e n p e r m i s s i o n t o e n t e r t h e m o b i l e home and, 

t h u s , h a d n o t c o m m i t t e d b u r g l a r y . M c C r a y f u r t h e r c l a i m e d t h a t 

he h a d bee n p r o v o k e d and t h a t B a c h e l d e r ' s d e a t h r e s u l t e d f r o m 

h e a t o f p a s s i o n . The S t a t e , on t h e o t h e r h and, p r e s e n t e d 

i r o n c l a d e v i d e n c e r e f u t i n g M c C r a y ' s c l a i m s . F o r i n s t a n c e , t h e 

S t a t e p r e s e n t e d e v i d e n c e e s t a b l i s h i n g t h a t a f t e r M c C r a y h a d 

moved o u t o f t h e m o b i l e home, B a c h e l d e r r e p l a c e d t h e d o o r 

k n o b s , c o n t a i n i n g t h e d o o r l o c k s , on b o t h d o o r s o f t h e m o b i l e 
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home and M c C r a y h a d t o u s e a s c r e w d r i v e r t o b r e a k i n t o t h e 

t r a i l e r , r a i s i n g t h e i n f e r e n c e t h a t M c C r a y d i d n o t have 

p e r m i s s i o n t o e n t e r B a c h e l d e r ' s m o b i l e home. The S t a t e ' s 

e v i d e n c e a l s o e s t a b l i s h e d t h a t B a c h e l d e r was s t a b b e d m u l t i p l e 

t i m e s , t h a t a dog l e a s h was l o o p e d a r o u n d h e r n e c k and u s e d t o 

d r a g h e r t h r o u g h o u t t h e m o b i l e home, and t h a t a p l a s t i c b a g 

was p l a c e d o v e r h e r h e a d t o p r e v e n t h e r f r o m b r e a t h i n g , 

e s t a b l i s h i n g t h a t any l i c e n s e M c C r a y may have h a d t o be i n t h e 

t r a i l e r w o u l d have been r e v o k e d , and a f t e r i t was r e v o k e d , he 

r e m a i n e d t h e r e u n l a w f u l l y . Brown, 11 So. 3d a t 914 ( h o l d i n g 

t h a t e v i d e n c e o f a s t r u g g l e i n d i c a t e s t h a t any l i c e n s e t h e 

d e f e n d a n t h a d h a d t o be i n t h e home was r e v o k e d and s a t i s f i e s 

t h e r e m a i n e d - u n l a w f u l l y e l e m e n t o f b u r g l a r y ) . A d d i t i o n a l l y , 

M c C r a y a d m i t t e d on c r o s s - e x a m i n a t i o n t h a t he w a n t e d B a c h e l d e r 

t o d i e so t h a t she w o u l d n o t be a b l e t o i d e n t i f y h i m t o t h e 

p o l i c e , r e b u t t i n g h i s own c l a i m t h a t he k i l l e d B a c h e l d e r o u t 

o f h e a t o f p a s s i o n . See P a l m o r e v. S t a t e , 43 So. 2d 399, 401 

( A l a . 1949) ( e x p l a i n i n g t h a t a p e r s o n i s g u i l t y o f m u r d e r , as 

o p p o s e d t o m a n s l a u g h t e r , i f t h a t p e r s o n " i s n o t moved [ t o 

k i l l ] b y t h e h e a t o f p a s s i o n , b u t b y p r i o r m a l i c e , h a t r e d , a 

d e s i r e t o avenge t h e wrong done h i m , o r b y any o t h e r 
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m o t i v e . . . " ( q u o t i n g M c N e i l l v. S t a t e , 15 So. 352, 354 ( A l a . 

1 8 9 4 ) ) ) . 

B e c a u s e " t h e r e c o r d shows t h a t t h e e v i d e n c e o f M c C r a y ' s 

g u i l t i s v i r t u a l l y i r o n c l a d , " t h e e r r o n e o u s a d m i s s i o n o f 

e v i d e n c e a n d argument r e l a t i n g t o h i s p r i o r a c t s a g a i n s t h i s 

e x - w i f e " d i d n o t a f f e c t t h e outcome o f t h e t r i a l o r o t h e r w i s e 

p r e j u d i c e h i s r i g h t t o a f a i r t r i a l . " C h a v e r s v. S t a t e , 714 

So. 2d 341, 344 ( A l a . C r i m . App. 1 9 9 7 ) . See Ex p a r t e  

G r e a t h o u s e , 624 So. 2d 208, 211 ( A l a . 1993) ( h o l d i n g t h a t 

b e c a u s e t h e e v i d e n c e o f g u i l t was " v i r t u a l l y i r o n c l a d , " an 

e r r o n e o u s comment on t h e d e f e n d a n t ' s f a i l u r e t o t e s t i f y " d i d 

n o t a f f e c t t h e outcome o f t h e t r i a l o r o t h e r w i s e p r e j u d i c e 

[ t h e d e f e n d a n t ' s ] r i g h t t o a f a i r t r i a l " ) ; Ex p a r t e P r i c e , 725 

So. 2d a t 1072 ("Because t h e S t a t e p r o d u c e d o v e r w h e l m i n g 

e v i d e n c e , b e y o n d S h e r i f f T u r n e r ' s t e s t i m o n y c o n c e r n i n g 

[ P r i c e ' s ] s t a t e m e n t , c o n n e c t i n g P r i c e t o t h e c r i m e s , we 

c o n c l u d e t h a t t h e e r r o r i n a l l o w i n g S h e r i f f T u r n e r t o t e s t i f y 

r e g a r d i n g t h e s t a t e m e n t d i d n o t r i s e t o t h e l e v e l o f p l a i n 

e r r o r . " ) ; Ex p a r t e T.D.T., 745 So. 2d 899, 906 ( A l a . 1999) 

( t h e e r r o n e o u s a d m i s s i o n o f an o u t - o f - c o u r t s t a t e m e n t "was 

h a r m l e s s e r r o r b e c a u s e , e v e n w i t h o u t i t , t h e r e c o r d 
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c o n t a i n [ e d ] o v e r w h e l m i n g e v i d e n c e o f [ t h e d e f e n d a n t ' s ] 

g u i l t " ) . T h e r e f o r e , M c C r a y has f a i l e d t o e s t a b l i s h t h a t t h e s e 

e r r o r s r i s e t o t h e l e v e l o f p l a i n e r r o r . 

F o r f o r e g o i n g r e a s o n s , t h i s C o u r t c o n c l u d e s t h a t t h e 

e r r o r s c o m p l a i n e d o f h e r e do n o t r i s e t o t h e l e v e l o f p l a i n 

e r r o r , b u t were, a t most, h a r m l e s s . T h e r e f o r e , M c C r a y i s 

e n t i t l e d t o no r e l i e f on t h e s e c l a i m s . 

I I I . 

M c C r a y a l s o c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

a l l o w i n g what he c l a i m s was i n a d m i s s i b l e t e s t i m o n y f r o m 

B a c h e l d e r ' s m o t h e r , R o l a n d e Dean. He a r g u e s t h a t t h e 

p r o s e c u t o r i m p r o p e r l y q u e s t i o n e d Dean i n a l e a d i n g manner t o 

e l i c i t f r o m h e r e v i d e n c e i n d i c a t i n g t h a t B a c h e l d e r was a f r a i d 

o f M c C r a y when B a c h e l d e r ' s s t a t e o f m i n d was n o t a t i s s u e . 

M c C r a y a l s o a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y e l i c i t e d 

h e a r s a y t e s t i m o n y f r o m Dean t h a t she h e a r d B a c h e l d e r t e l l 

M c C r a y t o l e a v e t h e m o b i l e home. McC r a y d i d n o t o b j e c t t o any 

o f Dean's t e s t i m o n y a t t r i a l ; t h e r e f o r e , t h i s c l a i m i s 

r e v i e w e d f o r p l a i n e r r o r o n l y . See R u l e 45A, A l a . R. App. P. 

D u r i n g Dean's t e s t i m o n y , t h e f o l l o w i n g o c c u r r e d , i n 

p e r t i n e n t p a r t : 
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" [ P r o s e c u t o r ] : Now , l e t ' s go b a c k t o t h e t i m e s 
b e f o r e t h a t day when you h a d s e e n [ B a c h e l d e r ] w i t h 
H e a t h M c C r a y , i n o t h e r w o r d s , a t t h e t r a i l e r a nd i n 
t h e community -- b a c k i n , I ' d s a y , J u l y o r J u n e , 
g o i n g b a c k w a r d s , d i d you see how t h e y i n t e r a c t e d 
when t h e y were t o g e t h e r a r o u n d t h o s e t i m e s ? 

" [ D e a n ] : Y e s . 

" [ P r o s e c u t o r ] : Okay. Now, l e t ' s go t o t h a t 
T h u r s d a y n i g h t b e f o r e t h e Wednesday when you f o u n d 
h e r . When you saw h e r w i t h H e a t h M cCray, what you 
o b s e r v e d , was t h e o b s e r v a t i o n b e t w e e n h e r a n d H e a t h 
M c C r a y d i f f e r e n t f r o m what you h a d s e e n i n t h e p a s t ? 

" [ D e a n ] : Y e s . 

" [ P r o s e c u t o r ] : D i d [ B a c h e l d e r ] e x h i b i t any t y p e 
o f -- what you saw y o u r s e l f -- f e a r t o w a r d s anyone 
i n t h a t t r a i l e r ? 

" [ D e a n ] : Y e s . 

" [ P r o s e c u t o r ] : Who was i t ? 

" [ D e a n ] : H e a t h M c C r a y . 

" [ P r o s e c u t o r ] : Now, w o u l d you t e l l t h e l a d i e s 
and g e n t l e m e n o f t h e j u r y , when you g o t o v e r t h e r e 
-- n o t what [ B a c h e l d e r ] s a i d t o you -- b u t were 
t h e r e any d i s c u s s i o n s a b o u t w h e t h e r H e a t h M c C r a y was 
g o i n g t o c o n t i n u e t o l i v e i n t h a t t r a i l e r t h e n ? 

" [ D e a n ] : Y e s . 

" [ P r o s e c u t o r ] : Would you t e l l t h e l a d i e s and 
g e n t l e m e n o f t h e j u r y , d i d you h e a r [ B a c h e l d e r ] s a y 
a n y t h i n g t o H e a t h M c C r a y p e r s o n a l l y i n t h e t r a i l e r 
t h a t n i g h t ? 

" [ D e a n ] : Y e s . 
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" [ P r o s e c u t o r ] : What d i d she s a y t o him? 

" [ D e a n ] : He h a d t o l e a v e . 

" [ P r o s e c u t o r ] : Would you t e l l t h e l a d i e s and 
g e n t l e m e n o f t h e j u r y , when H e a t h M c C r a y was t o l d t o 
l e a v e , d i d he t a k e a n y t h i n g w i t h h i m o r have 
a n y t h i n g a t t h a t t i m e ? 

" [ D e a n ] : Y e s . 

" [ P r o s e c u t o r ] : T e l l t h e j u r y what i t was. 

" [ D e a n ] : A b a g o f c l o t h e s . 

" [ P r o s e c u t o r ] : Now, once a g a i n , a s k i n g you 
a b o u t [ B a c h e l d e r ] when you o b s e r v e d h e r and saw h e r , 
w o u l d you t e l l t h e l a d i e s and g e n t l e m e n o f t h e j u r y , 
was h e r demeanor and a p p e a r a n c e d i f f e r e n t t h a t 
n i g h t , t h a t T h u r s d a y , t h a n i n t h e p a s t when she h a d 
been a r o u n d him? 

" [ D e a n ] : Y e s . 

" [ P r o s e c u t o r ] : B i g d i f f e r e n c e ? L i t t l e 
d i f f e r e n c e ? What was i t ? 

" [ D e a n ] : B i g d i f f e r e n c e . " 

(R. 266-68.) L a t e r d u r i n g Dean's t e s t i m o n y , t h e f o l l o w i n g 

o c c u r r e d : 

" [ P r o s e c u t o r ] : Now, n o t what she s a i d , b u t d i d 
she i n d i c a t e -- what she showed you -- what you 
w a t c h e d y o u r s e l f , d i d you see any t y p e o f f e a r ? 

" [ D e a n ] : Y e s . " 

(R. 283.) I n a d d i t i o n , as n o t e d a b o v e , Dean t e s t i f i e d t h a t 

a f t e r M c C r a y l e f t t h e m o b i l e home, B a c h e l d e r went and 
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p u r c h a s e d new d o o r knobs w h i c h she p l a c e d on b o t h t h e f r o n t 

and b a c k d o o r s o f t h e m o b i l e home t h a t n i g h t . 

To t h e e x t e n t M c C r a y a r g u e s t h a t B a c h e l d e r ' s f e a r o f h i m 

was i r r e l e v a n t , t h i s i s s u e i s w i t h o u t m e r i t . I n Ex p a r t e  

M a r t i n , 931 So. 2d 759 ( A l a . 2 0 0 4 ) , t h e A l a b a m a Supreme C o u r t 

a d d r e s s e d t h e a d m i s s i b i l i t y o f a murder v i c t i m ' s s t a t e o f m i n d 

as f o l l o w s : 

" E v i d e n c e o f t h e v i c t i m ' s s t a t e o f m i n d o r , as 
h e r e , f a c t s f r o m w h i c h one m i g h t i n f e r a s t a t e o f 
mind , can be r e l e v a n t where a t h e o r y p u t f o r t h b y 
t h e d e f e n s e opens t h e d o o r t o s u c h e v i d e n c e , t h e r e b y 
m a k i n g t h e v i c t i m ' s s t a t e o f m i n d r e l e v a n t . W h i l e 
o t h e r j u r i s d i c t i o n s a r e n o t e n t i r e l y c o n s i s t e n t , [ 4 ] 
many c o u r t s have a l l o w e d e v i d e n c e o f a v i c t i m ' s 
s t a t e o f m i n d o n l y i n c e r t a i n s i t u a t i o n s . See 
U n i t e d S t a t e s v. Brown, 490 F.2d 758, 767 (D.C. C i r . 
1973) ( r e c o g n i z i n g t h r e e c a t e g o r i e s o f c a s e s i n 
w h i c h a h o m i c i d e v i c t i m ' s f e a r i s r e l e v a n t : 1) where 
t h e d e f e n d a n t c l a i m s s e l f - d e f e n s e ; 2) where t h e 
d e f e n d a n t c l a i m s t h e v i c t i m c o m m i t t e d s u i c i d e ; and 
3) where t h e d e f e n d a n t a d m i t s some i n v o l v e m e n t i n 
t h e c r i m e , b u t c l a i m s t h a t t h e d e a t h was t h e r e s u l t 
o f an a c c i d e n t ) ; S t a t e v. R e v e l l e , 957 S.W.2d 428, 
432 (Mo. C t . App. 1997) ('Where an a c c u s e d c l a i m s 
s e l f - d e f e n s e , t h e d e c e a s e d ' s s t a t e o f m i n d i s 
r e l e v a n t t o t h e i s s u e o f w h i c h p a r t i c i p a n t i n t h e 
k i l l i n g was t h e a g g r e s s o r . Where a d e f e n d a n t 
c o n c e d e s h i s o r h e r p r e s e n c e and i n v o l v e m e n t i n a 
v i c t i m ' s d e a t h b u t c l a i m s an a c c i d e n t o r s u i c i d e 
c a u s e d t h e d e a t h , t h e d e c e a s e d ' s s t a t e m e n t s as t o 
f e a r o f guns o r s i m i l a r s t a t e o f m i n d a r e r e l e v a n t 
t o r e b u t t h e s e d e f e n s e s . ' ( c i t a t i o n s o m i t t e d ) ) ; B r a y  
v. Commonwealth, 68 S.W.3d 375, 381-82 (Ky. 2002) 
('[W]here a d e f e n d a n t d i d n o t c l a i m s e l f - d e f e n s e , an 
a c c i d e n t a l d e a t h , o r s u i c i d e , s u c h s t a t e m e n t s [ o f 
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t h e v i c t i m ' s f e a r o f t h e d e f e n d a n t ] u s u a l l y have 
" l i t t l e r e l e v a n c y e x c e p t t o w a r d p r o v i d i n g a s t r o n g 
i n f e r e n c e o f a p p e l l a n t ' s i n t e n t , a c t i o n s o r 
c u l p a b i l i t y . " ' ( q u o t i n g P a r t i n v. Commonwealth, 918 
S.W.2d 219, 222 (Ky. 1 9 9 6 ) ) ) ; P e o p l e v. A r m e n d a r i z , 
37 C a l . 3 d 573, 586, 693 P.2d 243, 251, 209 C a l . R p t r . 
664, 672 (1984) ( ' T h i s c o u r t h a s r e p e a t e d l y h e l d 
t h a t a v i c t i m ' s o u t - o f - c o u r t s t a t e m e n t s o f f e a r o f 
an a c c u s e d a r e a d m i s s i b l e ... o n l y when t h e v i c t i m ' s 
c o n d u c t i n c o n f o r m i t y w i t h t h a t f e a r i s i n d i s p u t e . 
A b s e n t s u c h d i s p u t e , t h e s t a t e m e n t s a r e 
i r r e l e v a n t . ' ) ; H a t c h e r v. S t a t e , 735 N.E.2d 1155, 
1161 ( I n d . 2000) ('We have n o t e d t h r e e s i t u a t i o n s 
where [a s t a t e m e n t i n d i c a t i n g a h o m i c i d e v i c t i m ' s 
f e a r ] i s a d m i s s i b l e : (1) t o show t h e i n t e n t o f t h e 
v i c t i m t o a c t i n a p a r t i c u l a r way, (2) when t h e 
d e f e n d a n t p u t s t h e v i c t i m ' s s t a t e o f m i n d i n i s s u e , 
and (3) s o m e t i m e s t o e x p l a i n p h y s i c a l i n j u r i e s 
s u f f e r e d by t h e v i c t i m .... We d e c l i n e t h e S t a t e ' s  
i n v i t a t i o n t o e x t e n d t h i s l i s t t o i n c l u d e t h e  
a d m i s s i b i l i t y o f a v i c t i m ' s s t a t e o f m i n d t o show  
t h e n a t u r e o f t h e r e l a t i o n s h i p b e t w e e n t h e v i c t i m  
and t h e d e f e n d a n t . ' ( e m p h a s i s a d d e d [ i n Ex p a r t e  
M a r t i n ] ) ) . 

" I t i s u n n e c e s s a r y f o r us t o d e c i d e w h e t h e r a 
s t a t e m e n t o f f e r e d n o t f o r t h e t r u t h o f t h e m a t t e r s 
a s s e r t e d , b u t t o s u g g e s t a s t a t e o f m i n d i n d i c a t i v e 
o f f e a r o f a s p o u s e and t h e r e f o r e i n d i c a t i v e o f a 
b a d m a r r i a g e , i s a d m i s s i b l e as n o n h e a r s a y u n d e r R u l e 
8 0 1 ( c ) o r as an e x c e p t i o n t o t h e h e a r s a y r u l e u n d e r 
R u l e 8 0 3 ( c ) . I t i s u n n e c e s s a r y b e c a u s e M a r t i n 
s u g g e s t e d d u r i n g h i s o p e n i n g s t a t e m e n t t h a t t h e 
v i c t i m i n t h i s c a s e m i g h t have c o m m i t t e d s u i c i d e . 
Such a t h e o r y o f d e f e n s e p u t s i n i s s u e t h e v i c t i m ' s 
s t a t e o f m ind. S t a t e m e n t s p r o b a t i v e o f t h e v i c t i m ' s 
f e a r o f d y i n g o r o f h e r w i l l t o l i v e a r e 
i n c o n s i s t e n t w i t h any s u i c i d a l t e n d e n c i e s on h e r 
p a r t and a r e t h e r e f o r e r e l e v a n t . C a r e y t e s t i f i e d 
t h a t t h e v i c t i m t o l d h e r t h a t i f she d i d n o t h e a r 
f r o m t h e v i c t i m i n ' t h r e e o r f o u r d a y s , ' t o ' c a l l 
[ t h e v i c t i m ' s ] mama and daddy and t e l l them he d i d 
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i t . ' S uch a s t a t e o f mi n d , w h i c h was c o n s i s t e n t 
w i t h t h e p o s s i b i l i t y o f h e r d e a t h b e i n g o c c a s i o n e d 
s o l e l y b y a t h i r d p a r t y and n o t b y h e r own hand, was 
r e l e v a n t t o r e b u t t a l o f t h e d e f e n s e ' s s u g g e s t i o n 
t h a t t h e v i c t i m may have been s u i c i d a l . T h e r e f o r e , 
t h e s t a t e m e n t , f r o m w h i c h a f a c t - f i n d e r c o u l d i n f e r 
t h e v i c t i m ' s s t a t e o f mi n d , was r e l e v a n t t o an i s s u e 
i n t h e c a s e , and t h e s t a t e m e n t was a d m i s s i b l e u n d e r 
R u l e 401, A l a . R. E v i d . A c c o r d i n g l y , t h e t r i a l 
c o u r t d i d n o t e r r i n a d m i t t i n g t h e e v i d e n c e o v e r 
M a r t i n ' s h e a r s a y o b j e c t i o n . 

II 

" 4Some c o u r t s have s i m p l y d e c l a r e d t h a t e v i d e n c e 
o f a v i c t i m ' s s t a t e o f m i n d i s a d m i s s i b l e . See 
S t a t e v. Radabaugh, 93 I d a h o 727, 731, 471 P.2d 582, 
586 (1970) ( ' E v i d e n c e t e n d i n g t o show t h e m e n t a l 
s t a t e o f t h e v i c t i m a nd i l l - f e e l i n g o r h o s t i l i t y 
b e t w e e n d e c e d e n t and d e f e n d a n t i s a d m i s s i b l e . ' ) ; 
S t a t e v. A l s t o n , 341 N.C. 198, 230, 461 S.E.2d 687, 
704 (1995) ('[A] murder v i c t i m ' s s t a t e m e n t s f a l l i n g 
w i t h i n t h e s t a t e o f m i n d e x c e p t i o n t o t h e h e a r s a y 
r u l e a r e h i g h l y r e l e v a n t t o show t h e s t a t u s o f t h e 
v i c t i m ' s r e l a t i o n s h i p t o t h e d e f e n d a n t . ' ) . " 

931 So. 2d a t 765-67 (some f o o t n o t e s o m i t t e d ) . 

H e r e , as i n Ex p a r t e M a r t i n , B a c h e l d e r ' s s t a t e o f m i n d 

was p l a c e d a t i s s u e by t h e d e f e n s e ' s t h e o r y o f t h e c a s e . 

A l t h o u g h t h e main d e f e n s e t h e o r y o f t h e c a s e was, as n o t e d 

a b o v e , h e a t o f p a s s i o n , t h e d e f e n s e a l s o c h a l l e n g e d t h e 

b u r g l a r y e l e m e n t o f t h e c a p i t a l - m u r d e r c h a r g e b y s u g g e s t i n g 

t h a t M c C r a y ' s e n t r y i n t o t h e m o b i l e home was n o r m a l ( b e c a u s e 

he h a d p r e v i o u s l y u s e d a s c r e w d r i v e r t o e n t e r t h e m o b i l e home 
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when he was l i v i n g t h e r e ) and t h a t he h a d a r i g h t t o be i n t h e 

m o b i l e home b e c a u s e M c C r a y a n d B a c h e l d e r ' s r e l a t i o n s h i p h a d 

n o t e n d e d and she h a d a g r e e d t o meet h i m t h a t day a t t h e 

m o b i l e home. I n d e e d , d u r i n g o p e n i n g s t a t e m e n t s , d e f e n s e 

c o u n s e l s p e c i f i c a l l y s t a t e d t h a t he e x p e c t e d t h a t t h e e v i d e n c e 

w o u l d f a i l t o e s t a b l i s h an u n l a w f u l e n t r y . B a c h e l d e r ' s f e a r 

o f M c C r a y j u s t d a y s b e f o r e h e r murder r e b u t s t h e d e f e n s e ' s 

s u g g e s t i o n t h a t M c C r a y a n d B a c h e l d e r ' s r e l a t i o n s h i p h a d n o t 

e n d e d and t e n d s t o i n d i c a t e t h a t B a c h e l d e r w o u l d n o t have 

i n v i t e d h i m t o meet h e r a l o n e i n h e r t r a i l e r . T h e r e f o r e , 

e v i d e n c e r e l a t i n g t o B a c h e l d e r ' s s t a t e o f m i n d was c l e a r l y 

r e l e v a n t a n d a d m i s s i b l e u n d e r R u l e 401, A l a . R. E v i d . 

F u r t h e r , t o t h e e x t e n t t h a t M c C r a y a r g u e s t h a t t h e t r i a l 

c o u r t e r r o n e o u s l y a l l o w e d t h e p r o s e c u t o r t o e l i c i t t e s t i m o n y 

f r o m Dean r e g a r d i n g B a c h e l d e r ' s s t a t e o f m i n d t h r o u g h l e a d i n g 

q u e s t i o n s , t h i s a rgument i s l i k e w i s e w i t h o u t m e r i t . B e c a u s e 

e v i d e n c e o f B a c h e l d e r ' s s t a t e o f m i n d was a d m i s s i b l e , t h e f a c t 

t h a t Dean's t e s t i m o n y r e g a r d i n g B a c h e l d e r ' s f e a r o f M c C r a y was 

e l i c i t e d u s i n g some a r g u a b l y l e a d i n g q u e s t i o n s d oes n o t 

c o n s t i t u t e e r r o r . R u l e 6 1 1 ( c ) , A l a . R. E v i d . , p r o v i d e s : 

" L e a d i n g q u e s t i o n s s h o u l d n o t be u s e d on t h e 
d i r e c t e x a m i n a t i o n o f a w i t n e s s , e x c e p t when j u s t i c e 
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r e q u i r e s t h a t t h e y be a l l o w e d . L e a d i n g q u e s t i o n s 
a r e p e r m i t t e d on c r o s s - e x a m i n a t i o n . When a p a r t y 
c a l l s a h o s t i l e w i t n e s s , an a d v e r s e p a r t y , o r a 
w i t n e s s i d e n t i f i e d w i t h an a d v e r s e p a r t y , 
i n t e r r o g a t i o n may be by l e a d i n g q u e s t i o n s . " 

However, "Alabama has n e v e r e n f o r c e d an a c r o s s - t h e - b o a r d ban 

on l e a d i n g q u e s t i o n s b y a p r o s e c u t o r d u r i n g d i r e c t 

e x a m i n a t i o n . " C a l h o u n v. S t a t e , 932 So. 2d 923, 963 ( A l a . 

C r i m . App. 2 0 0 5 ) . "'"Whether t o a l l o w o r d i s a l l o w l e a d i n g 

q u e s t i o n s i s d i s c r e t i o n a r y w i t h t h e t r i a l c o u r t and e x c e p t f o r 

a f l a g r a n t v i o l a t i o n w i l l t h e r e be r e v e r s i b l e e r r o r . " ' " 

J o h n s o n v. S t a t e , [Ms. CR-99-1349, O c t o b e r 2, 2009] So. 3d 

, ( A l a . C r i m . App. 2009) ( o p i n i o n on remand f r o m t h e 

A l a b a m a Supreme C o u r t ) ( q u o t i n g S m i t h v. S t a t e , [Ms. CR-97-

1258, December 22, 2000] So. 3d , ( A l a . C r i m . App. 

2 0 0 0 ) , a f f ' d i n p a r t , r e v ' d on o t h e r g r o u n d s , [Ms. 1010267, 

M a r c h 14, 2003] So. 3d ( A l a . 2 0 0 3 ) , q u o t i n g i n t u r n 

R u f f i n v. S t a t e , 582 So. 2d 1159, 1162 ( A l a . C r i m . App. 

1 9 9 1 ) ) . I n George v. S t a t e , 717 So. 2d 82 7 ( A l a . C r i m . A p p . ) , 

r e v ' d on o t h e r g r o u n d s , 717 So. 2d 844 ( A l a . 1 9 9 6 ) , t h i s C o u r t 

a d d r e s s e d a s i m i l a r i s s u e , s t a t i n g : 

"None o f t h e q u e s t i o n s l e d t o t h e a d m i s s i o n o f 
i l l e g a l e v i d e n c e and none p r e j u d i c e d t h e a p p e l l a n t . 
The q u e s t i o n s were m e r e l y a t t e m p t s t o s p e e d up t h e 
d i r e c t e x a m i n a t i o n . The t r i a l c o u r t i s v e s t e d w i t h 
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w i d e d i s c r e t i o n i n t h i s a r e a 'because i t has been 
s a i d t h a t t h e r e i s no f o r m o f q u e s t i o n w h i c h may n o t 
be l e a d i n g a nd t h a t t h e t r i a l c o u r t s h o u l d l o o k 
b e y o n d t h e f o r m t o t h e s u b s t a n c e and e f f e c t o f t h e 
i n q u i r y i n t h e p a r t i c u l a r c i r c u m s t a n c e s o f t h e 
c a s e . ' C. Gamble, M c E l r o y ' s A l a b a m a E v i d e n c e , § 
121.05(3) ( 4 t h e d . 1 9 9 1 ) . We f i n d no abuse o f t h e 
t r i a l c o u r t ' s d i s c r e t i o n . " 

717 So. 2d a t 838. None o f t h e p r o s e c u t o r ' s l e a d i n g q u e s t i o n s 

t o Dean e l i c i t e d any i l l e g a l e v i d e n c e and t h e r e f o r e d i d n o t 

p r e j u d i c e M c C r a y . 

F i n a l l y , t o t h e e x t e n t M c C r a y a r g u e s t h a t Dean's 

t e s t i m o n y t h a t she h e a r d B a c h e l d e r t e l l M c C r a y t o l e a v e t h e 

m o b i l e home was i n a d m i s s i b l e h e a r s a y , t h i s C o u r t d i s a g r e e s . 

" ' H e a r s a y ' i s a s t a t e m e n t , o t h e r t h a n one made b y t h e 

d e c l a r a n t w h i l e t e s t i f y i n g a t t h e t r i a l o r h e a r i n g , o f f e r e d i n 

e v i d e n c e t o p r o v e t h e t r u t h o f t h e m a t t e r a s s e r t e d . " R u l e 

8 0 1 ( c ) , A l a . R. E v i d . Dean's t e s t i m o n y was n o t o f f e r e d t o 

p r o v e t h e t r u t h o f t h e m a t t e r a s s e r t e d ; r a t h e r , i t was o f f e r e d 

t o f u r t h e r e s t a b l i s h B a c h e l d e r ' s s t a t e o f m i n d , i . e , t h a t she 

f e a r e d M c C r a y and w a n t e d h i m t o s t a y away. T h e r e f o r e , t h i s 

t e s t i m o n y , t o o , was p r o p e r l y a d m i t t e d . 

F o r t h e f o r e g o i n g r e a s o n s , t h i s C o u r t does n o t f i n d any 

e r r o r , much l e s s p l a i n e r r o r , i n t h e a d m i s s i o n o f Dean's 

t e s t i m o n y . 
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IV. 

M c C r a y n e x t c o n t e n d s t h a t t h e r e were i n s t a n c e s o f 

p r o s e c u t o r i a l m i s c o n d u c t t h r o u g h o u t h i s t r i a l . R e g a r d i n g 

p r o s e c u t o r i a l - m i s c o n d u c t c l a i m s , t h i s C o u r t has e x p l a i n e d : 

"'The p r o s e c u t o r ' s d u t y i n a c r i m i n a l 
p r o s e c u t i o n i s t o s e e k j u s t i c e , and a l t h o u g h t h e 
p r o s e c u t o r s h o u l d p r o s e c u t e w i t h v i g o r , he o r she 
s h o u l d n o t u s e i m p r o p e r methods c a l c u l a t e d t o 
p r o d u c e a w r o n g f u l c o n v i c t i o n . ' S m i t h v. S t a t e , 
[Ms. CR-97-1258, December 22, 2000] So. 3d , 

( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d i n p e r t i n e n t p a r t , 
r e v ' d on o t h e r g r o u n d s , [Ms. 1010267, M a r c h 14, 
2003] So. 3d ( A l a . 2 0 0 3 ) . ' I n r e v i e w i n g 
a l l e g e d l y i m p r o p e r p r o s e c u t o r i a l comments, c o n d u c t , 
and q u e s t i o n i n g o f w i t n e s s e s , t h e t a s k o f t h i s C o u r t 
i s t o c o n s i d e r t h e i r i m p a c t i n t h e c o n t e x t o f t h e 
p a r t i c u l a r t r i a l , a nd n o t t o v i e w t h e a l l e g e d l y 
i m p r o p e r a c t s i n t h e a b s t r a c t . ' B a n k h e a d v. S t a t e , 
585 So. 2d 97, 106 ( A l a . C r i m . App. 1 9 8 9 ) , remanded 
on o t h e r g r o u n d s , 585 So. 2d 112 ( A l a . 1 9 9 1 ) , a f f ' d 
on r e t u r n t o remand, 625 So. 2d 1141 ( A l a . C r i m . 
App. 1 9 9 2 ) , r e v ' d on o t h e r g r o u n d s , 625 So. 2d 1146 
( A l a . 1 9 9 3 ) . ' " P r o s e c u t o r i a l m i s c o n d u c t i s a b a s i s 
f o r r e v e r s i n g an a p p e l l a n t ' s c o n v i c t i o n o n l y i f , i n 
t h e c o n t e x t o f t h e e n t i r e t r i a l a nd i n l i g h t o f any 
c u r a t i v e i n s t r u c t i o n , t h e m i s c o n d u c t may have 
p r e j u d i c e d t h e s u b s t a n t i a l r i g h t s o f t h e a c c u s e d . " ' 
C a r r o l l v. S t a t e , 599 So. 2d 1253, 1268 ( A l a . C r i m . 
App. 1 9 9 2 ) , a f f ' d , 627 So. 2d 874 ( A l a . 1 9 9 3 ) , 
q u o t i n g U n i t e d S t a t e s v. Reed, 887 F.2d 1398, 1402 
( 1 1 t h C i r . 1 9 8 9 ) . The r e l e v a n t q u e s t i o n i s w h e t h e r 
t h e p r o s e c u t o r ' s c o n d u c t 'so i n f e c t e d t h e t r i a l w i t h 
u n f a i r n e s s as t o make t h e r e s u l t i n g c o n v i c t i o n a 
d e n i a l o f due p r o c e s s . ' D o n n e l l y v. D e C h r i s t o f o r o , 
416 U.S. 637, 643 ( 1 9 7 4 ) . " 
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M i n o r v. S t a t e , 914 So. 2d 372, 415 ( A l a . C r i m . App. 2 0 0 4 ) . 

I n a d d i t i o n : 

" ' I n j u d g i n g a p r o s e c u t o r ' s c l o s i n g a rgument, t h e 
s t a n d a r d i s w h e t h e r t h e argument "so i n f e c t e d t h e 
t r i a l w i t h u n f a i r n e s s as t o make t h e r e s u l t i n g 
c o n v i c t i o n a d e n i a l o f due p r o c e s s . " ' B a n k h e a d [ v.  
S t a t e ] , 585 So. 2d [97,] 107 [ ( A l a . C r i m . App. 
1 9 8 9 ),] q u o t i n g Darden v. W a i n w r i g h t , 477 U.S. 168, 
181, 106 S. C t . 2464, 2471, 91 L. Ed.2d 144 (1986) 
( q u o t i n g D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 637, 94 
S. C t . 1868, 40 L. Ed. 2d 431 ( 1 9 7 4 ) ) . 'A 
p r o s e c u t o r ' s s t a t e m e n t must be v i e w e d i n t h e c o n t e x t 
o f a l l o f t h e e v i d e n c e p r e s e n t e d and i n t h e c o n t e x t 
o f t h e c o m p l e t e c l o s i n g a r g u m e n t s t o t h e j u r y . ' 
R o b e r t s v. S t a t e , 735 So. 2d 1244, 1253 ( A l a . C r i m . 
App. 1 9 9 7 ) , a f f ' d , 735 So. 2d 1270 ( A l a . ) , c e r t . 
d e n i e d , 538 U.S. 939, 120 S. C t . 346, 145 L. Ed. 2d 
271 ( 1 9 9 9 ) . M o r e o v e r , ' s t a t e m e n t s o f c o u n s e l i n 
argument t o t h e j u r y must be v i e w e d as d e l i v e r e d i n 
t h e h e a t o f d e b a t e ; s u c h s t a t e m e n t s a r e u s u a l l y 
v a l u e d by t h e j u r y a t t h e i r t r u e w o r t h and a r e n o t 
e x p e c t e d t o become f a c t o r s i n t h e f o r m a t i o n o f t h e 
v e r d i c t . ' B a n k h e a d, 585 So. 2d a t 106. ' Q u e s t i o n s 
o f t h e p r o p r i e t y o f argument o f c o u n s e l a r e l a r g e l y 
w i t h i n t h e t r i a l c o u r t ' s d i s c r e t i o n , M c C u l l o u g h v. 
S t a t e , 357 So. 2d 397, 399 ( A l a . C r i m . App. 1 9 7 8 ) , 
and t h a t c o u r t i s g i v e n b r o a d d i s c r e t i o n i n 
d e t e r m i n i n g what i s p e r m i s s i b l e a r g ument.' 
B a n k h e a d , 585 So. 2d a t 105. We w i l l n o t r e v e r s e 
t h e j u d g m e n t o f t h e t r i a l c o u r t u n l e s s t h e r e has 
been an abuse o f t h a t d i s c r e t i o n . I d . " 

F e r g u s o n v. S t a t e , 814 So. 2d 925, 945-46 ( A l a . C r i m . App. 

2 0 0 0 ) , a f f ' d , 814 So. 2d 970 ( A l a . 2 0 0 1 ) . M o r e o v e r , " ' [ t ] h i s 

c o u r t has c o n c l u d e d t h a t t h e f a i l u r e t o o b j e c t t o i m p r o p e r 

p r o s e c u t o r i a l a r g u m e n t s ... s h o u l d be w e i g h e d as p a r t o f o u r 
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e v a l u a t i o n o f t h e c l a i m on t h e m e r i t s b e c a u s e o f i t s 

s u g g e s t i o n t h a t t h e d e f e n s e d i d n o t c o n s i d e r t h e comments i n 

q u e s t i o n t o be p a r t i c u l a r l y h a r m f u l . ' " K u e n z e l v. S t a t e , 577 

So. 2d 474, 489 ( A l a . C r i m . App. 1 9 9 0 ) , a f f ' d , 577 So. 2d 531 

( A l a . 1991) ( q u o t i n g J o h n s o n v. W a i n w r i g h t , 778 F.2d 623, 629 

n.6 ( 1 1 t h C i r . 1 9 8 5 ) ) . 

W i t h t h e s e p r i n c i p l e s i n m ind, t h i s C o u r t a d d r e s s e s e a c h 

o f M c C r a y ' s a r g u m e n t s i n t u r n . 

A. 

F i r s t , M c Cray a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

p r e s e n t e d e v i d e n c e and argument a t t h e g u i l t p h a s e o f h i s 

t r i a l c a l c u l a t e d s o l e l y t o i n f l a m e t h e j u r y . S p e c i f i c a l l y , he 

a r g u e s t h a t : (1) t h e p r o s e c u t o r p r e s e n t e d i m p r o p e r v i c t i m -

i m p a c t e v i d e n c e and a r g u m e n t ; (2) t h e p r o s e c u t o r engaged i n an 

i m p r o p e r d e m o n s t r a t i o n ; and (3) t h e p r o s e c u t o r i m p r o p e r l y 

c a l l e d h im names d u r i n g c l o s i n g a r g u m e n t s . 

V i c t i m - I m p a c t E v i d e n c e 

I n i t i a l l y , M c C r a y c o n t e n d s t h a t d u r i n g t h e g u i l t p h a s e o f 

t h e t r i a l , t h e p r o s e c u t o r i m p r o p e r l y p r e s e n t e d e v i d e n c e and 

a rgument r e g a r d i n g B a c h e l d e r ' s two c h i l d r e n , i m p r o p e r l y 

p r e s e n t e d e v i d e n c e and argument r e g a r d i n g t h e p a i n and b l o o d 

79 



CR-06-0360 

l o s s B a c h e l d e r e n d u r e d d u r i n g t h e a t t a c k , and i m p r o p e r l y 

a r g u e d t h e v a l u e o f B a c h e l d e r ' s l i f e . M c C r a y o b j e c t e d d u r i n g 

t r i a l t o t h e p r o s e c u t o r p r e s e n t i n g e v i d e n c e r e g a r d i n g 

B a c h e l d e r ' s p a i n and s u f f e r i n g d u r i n g t h e a t t a c k . However, he 

d i d n o t o b j e c t t o t h e e v i d e n c e and argument r e g a r d i n g 

B a c h e l d e r ' s two c h i l d r e n o r t o t h e argument r e g a r d i n g t h e 

v a l u e o f B a c h e l d e r ' s l i f e ; 1 5 t h e r e f o r e , t h o s e c l a i m s w i l l be 

r e v i e w e d f o r p l a i n e r r o r o n l y . See R u l e 45A, A l a . R. App. P. 

D u r i n g o p e n i n g s t a t e m e n t s , t h e p r o s e c u t o r s t a t e d t h a t 

" [ B a c h e l d e r ] h a d two c h i l d r e n " (R. 2 2 1 ) ; t h a t B a c h e l d e r and 

M c C r a y h a d l i v e d t o g e t h e r " w i t h h i s c h i l d r e n and h e r c h i l d r e n " 

(R. 223) f o r a p e r i o d o f t i m e b e f o r e h e r m u r d e r ; and t h a t t h e 

day o f h e r m u r d e r , B a c h e l d e r h a d t a k e n one o f h e r s o n s t o 

1 5 I n a f o o t n o t e i n h i s b r i e f , M c C r a y s t a t e s t h a t t h e t r i a l 
c o u r t g r a n t e d h i s p r e t r i a l m o t i o n t o p r o h i b i t t h e S t a t e f r o m 
i n t r o d u c i n g v i c t i m - i m p a c t e v i d e n c e a t t h e g u i l t p h a s e o f h i s 
t r i a l . However, t h e r e c o r d r e f l e c t s t h a t M c C r a y f i l e d a 
m o t i o n t o p r o h i b i t t h e S t a t e f r o m p r e s e n t i n g v i c t i m - i m p a c t 
e v i d e n c e d u r i n g t h e p e n a l t y p h a s e o f h i s t r i a l , n o t d u r i n g t h e 
g u i l t p h a s e o f t h e t r i a l . A l t h o u g h t h e t r i a l c o u r t n o t e d on 
t h e c a s e - a c t i o n - s u m m a r y s h e e t t h a t t h e m o t i o n was g r a n t e d "as 
t o g u i l t s t a g e " (C. 1 4 4 ) , t h i s n o t a t i o n i s o b v i o u s l y b a s e d on 
a m i s u n d e r s t a n d i n g o f t h e argument M c C r a y a c t u a l l y p r e s e n t e d 
i n h i s m o t i o n . M c C r a y n e v e r a r g u e d i n t h e m o t i o n t h a t t h e 
S t a t e s h o u l d be p r o h i b i t e d f r o m p r e s e n t i n g v i c t i m - i m p a c t 
e v i d e n c e d u r i n g t h e g u i l t p h a s e o f t h e t r i a l . 
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s c h o o l . 1 6 D u r i n g B a c h e l d e r ' s m o t h e r ' s t e s t i m o n y , t h e 

p r o s e c u t o r i n t r o d u c e d i n t o e v i d e n c e a p h o t o g r a p h o f B a c h e l d e r 

w i t h h e r two c h i l d r e n a nd e l i c i t e d t e s t i m o n y r e g a r d i n g t h e 

names and ages o f t h o s e c h i l d r e n . D u r i n g c l o s i n g a r g u m e n t s , 

t h e p r o s e c u t o r s t a t e d : 

" I a s k e d [ M c C r a y ] , when he t e s t i f i e d , what was 
i t l i k e t o w a l k i n [ B a c h e l d e r ' s ] b l o o d -- t h a t you 
h a d p u t a dog c h a i n on h e r n e c k . You h a d p u t a 
p l a s t i c b a g t o c u t o f f h e r a i r . You h a d wound i t 
t i g h t . You h a d s t a b b e d h e r r e p e a t e d l y , o v e r a n d 
o v e r a g a i n on t h e n e c k , on b o t h s i d e s . You have c u t 
a c a r o t i d a r t e r y . You have g o t c u t s and l a c e r a t i o n s 
on h e r hand. You s t a b b e d h e r i n t h e b r e a s t more 
t h a n f o u r i n c h e s . You s t a b b e d h e r i n t h e v a g i n a -¬
w i t h t h e l a c e r a t i o n i n t h e v a g i n a w h i l e she was 
l y i n g on t h a t t r a i l e r i n t h a t f l o o r -- i n t h a t 
b l o o d - s o a k e d t r a i l e r i n t h e home t h a t she h a d r a i s e d 
h e r c h i l d r e n i n -- a f t e r t h a t man s i t t i n g r i g h t o v e r 
t h e r e , H e a t h L a v o n M cCray, h a d p u l l e d down h e r 
p a n t s , h a d t a k e n h e r u n d e r w e a r and c u t h e r p a n t i e s . " 

(R. 980.) The p r o s e c u t o r l a t e r s t a t e d : 

"He has g o t h e r down on t h e f l o o r . What i s he 
s a y i n g t o h e r ? Can you i m a g i n e t h e e f f e c t s o f b e i n g 
s t a b b e d , how she was g u r g l i n g , g a s p i n g t o b r e a t h e i n 
h e r own d i a p h r a g m , c h o k i n g on h e r own b l o o d as i t ' s 
f l o w i n g o u t ? 

"And s h e ' s l o o k i n g a t t h e p i c t u r e -- [ d e f e n s e 
c o u n s e l ] w a n t s t o s a y t h e r e ' s h i s f o o t b a l l p i c t u r e . 

1 6 I t a p p e a r s f r o m t h e r e c o r d t h a t , a t t h e t i m e o f t h e 
mu r d e r , B a c h e l d e r ' s o t h e r s o n was v i s i t i n g h i s b i o l o g i c a l 
f a t h e r o u t o f s t a t e . 
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T h e r e ' s p i c t u r e s a l s o i n t h a t h o u se o f who? Who was 
i m p o r t a n t t o h e r ? Her c h i l d r e n . Her c h i l d r e n . " 

(R. 994.) 

I t i s w e l l s e t t l e d t h a t v i c t i m - i m p a c t s t a t e m e n t s " ' a r e 

a d m i s s i b l e d u r i n g t h e g u i l t p h a s e o f a c r i m i n a l t r i a l o n l y i f 

t h e s t a t e m e n t s a r e r e l e v a n t t o a m a t e r i a l i s s u e o f t h e g u i l t 

p h a s e . T e s t i m o n y t h a t has no p r o b a t i v e v a l u e on any m a t e r i a l 

q u e s t i o n o f f a c t o r i n q u i r y i s i n a d m i s s i b l e . ' " Ex p a r t e  

Crymes, 630 So. 2d 125, 126 ( A l a . 1993) ( e m p h a s i s i n 

o r i g i n a l ) . However, t h e a d m i s s i o n o f v i c t i m - i m p a c t e v i d e n c e 

and argument r e g a r d i n g t h a t e v i d e n c e does n o t n e c e s s a r i l y 

r e q u i r e r e v e r s a l o f a c o n v i c t i o n , b u t may be h a r m l e s s u n d e r 

R u l e 45, A l a . R. App. P. As t h e A l a b a m a Supreme C o u r t 

e x p l a i n e d i n a d d r e s s i n g a s i m i l a r i s s u e i n Ex p a r t e R i e b e r , 

663 So. 2d 999 ( A l a . 1 9 9 5 ) : 

"We a g r e e w i t h R i e b e r t h a t Mr. C r a i g ' s t e s t i m o n y 
c o n c e r n i n g Ms. C r a i g ' s c h i l d r e n , t h e i r a g e s , and t h e 
s t a t u s o f t h e i r c u s t o d y a f t e r t h e m urder was n o t 
r e l e v a n t w i t h r e s p e c t t o t h e q u e s t i o n o f h i s g u i l t 
o r i n n o c e n c e and, t h e r e f o r e , t h a t i t was 
i n a d m i s s i b l e i n t h e g u i l t p h a s e o f t h e t r i a l . The 
o n l y i s s u e b e f o r e t h e j u r y d u r i n g t h e g u i l t p h a s e o f 
t h e t r i a l was w h e t h e r R i e b e r h a d r o b b e d and k i l l e d 
Ms. C r a i g . However, i n Ex p a r t e Crymes, 630 So. 2d 
125 ( A l a . 1 9 9 3 ) , a p l u r a l i t y o f t h i s C o u r t h e l d i n 
a c a p i t a l murder c a s e i n w h i c h t h e d e f e n d a n t was 
s e n t e n c e d t o l i f e - i m p r i s o n m e n t w i t h o u t p a r o l e t h a t 
a judgment o f c o n v i c t i o n can be u p h e l d i f t h e r e c o r d 
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c o n c l u s i v e l y shows t h a t t h e a d m i s s i o n o f t h e v i c t i m 
i m p a c t e v i d e n c e d u r i n g t h e g u i l t p h a s e o f t h e t r i a l 
d i d n o t a f f e c t t h e outcome o f t h e t r i a l o r o t h e r w i s e 
p r e j u d i c e a s u b s t a n t i a l r i g h t o f t h e d e f e n d a n t . 
See, a l s o , G i l e s v. S t a t e , 632 So. 2d 568 ( A l a . 
C r i m . App. 1 9 9 2 ) , a f f ' d , 632 So. 2d 577 ( A l a . 1 9 9 3 ) , 
c e r t . d e n i e d , [512] U.S. [ 1 2 1 3 ] , 114 S. C t . 2694, 
129 L. Ed. 2d 825 ( 1 9 9 4 ) ; Ex p a r t e P a r k e r , 610 So. 
2d 1181 ( A l a . 1 9 9 2 ) , c e r t . d e n i e d , [509] U.S. [ 9 2 9 ] , 
113 S. C t . 3053, 125 L. Ed. 2d 737 ( 1 9 9 3 ) ; Lawhorn  
v. S t a t e , [581 So. 2d 1159 ( A l a . C r i m . App. 1 9 9 0 ) , 
a f f ' d , 581 So. 2d 1179 ( A l a . 1 9 9 1 ) ] ; Hooks v. S t a t e , 
534 So. 2d 329 ( A l a . C r i m . App. 1 9 8 7 ) , a f f ' d , 534 
So. 2d 371 ( A l a . 1 9 8 8 ) , c e r t . d e n i e d , 488 U.S. 1050, 
109 S. C t . 883, 102 L. Ed. 2d 1005 ( 1 9 8 9 ) ; and Ex 
p a r t e W h i s e n h a n t , [555 So. 2d 235 ( A l a . 1 9 8 9 ) ] , 
a p p l y i n g a h a r m l e s s e r r o r a n a l y s i s i n d e a t h p e n a l t y 
c a s e s . Our r e v i e w o f t h e r e c o r d i n d i c a t e s t h a t 
R i e b e r ' s a t t o r n e y s d i d n o t o b j e c t t o Mr. C r a i g ' s 
b r i e f r e f e r e n c e s t o Ms. C r a i g ' s c h i l d r e n o r a s k h i m 
any q u e s t i o n s on c r o s s - e x a m i n a t i o n . The t r i a l c o u r t 
c l e a r l y i n s t r u c t e d t h e j u r y t h a t i t h a d t o 
d e t e r m i n e , b a s e d on a l l o f t h e e v i d e n c e , w h e t h e r 
R i e b e r h a d r o b b e d and k i l l e d Ms. C r a i g . The j u r y 
was i n s t r u c t e d t h a t i t c o u l d n o t f i n d R i e b e r g u i l t y 
u n l e s s t h e p r o s e c u t o r h a d e s t a b l i s h e d h i s g u i l t 
b e y o n d a r e a s o n a b l e d o u b t . The j u r y was a l s o 
i n s t r u c t e d n o t t o l e t s ympathy o r p r e j u d i c e a f f e c t 
i t s v e r d i c t . We c a u t i o n p r o s e c u t o r s t h a t t h e 
i n t r o d u c t i o n o f v i c t i m i m p a c t e v i d e n c e d u r i n g t h e 
g u i l t p h a s e o f a c a p i t a l m urder t r i a l can r e s u l t i n 
r e v e r s i b l e e r r o r i f t h e r e c o r d i n d i c a t e s t h a t i t 
p r o b a b l y d i s t r a c t e d t h e j u r y and k e p t i t f r o m 
p e r f o r m i n g i t s d u t y o f d e t e r m i n i n g t h e g u i l t o r 
i n n o c e n c e o f t h e d e f e n d a n t b a s e d on t h e a d m i s s i b l e 
e v i d e n c e a n d t h e a p p l i c a b l e l a w . However, a f t e r 
e x a m i n i n g t h e r e c o r d i n i t s e n t i r e t y , we c o n c l u d e 
t h a t t h e a f o r e m e n t i o n e d p o r t i o n s o f Mr. C r a i g ' s 
t e s t i m o n y , a l t h o u g h t h e y s h o u l d n o t have b e e n 
p e r m i t t e d , d i d n o t o p e r a t e t o deny R i e b e r a f a i r 
t r i a l . I t i s p r e s u m e d t h a t j u r o r s do n o t l e a v e 
t h e i r common s e n s e a t t h e c o u r t h o u s e d o o r . I t w o u l d 
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e l e v a t e f o r m o v e r s u b s t a n c e f o r us t o h o l d , b a s e d on 
t h e r e c o r d b e f o r e u s , t h a t R i e b e r d i d n o t r e c e i v e a 
f a i r t r i a l s i m p l y b e c a u s e t h e j u r o r s were t o l d what 
t h e y p r o b a b l y h a d a l r e a d y s u s p e c t e d -- t h a t Ms. 
C r a i g was n o t a 'human i s l a n d , ' b u t a u n i q u e 
i n d i v i d u a l whose murder h a d i n e v i t a b l y h a d a 
p r o f o u n d i m p a c t on h e r c h i l d r e n , s p o u s e , p a r e n t s , 
f r i e n d s , o r d e p e n d e n t s ( p a r a p h r a s i n g a p o r t i o n o f 
J u s t i c e S o u t e r ' s o p i n i o n c o n c u r r i n g i n t h e j u dgment 
i n Payne v. T e n n e s s e e , 501 U.S. 808, 838, 111 S. C t . 
2597, 2615, 115 L. Ed. 2d 720 ( 1 9 9 1 ) ) . " 

663 So. 2d a t 1005-06. 

H e r e , as i n Ex p a r t e R i e b e r , t h e t e s t i m o n y and argument 

r e g a r d i n g B a c h e l d e r ' s c h i l d r e n were i r r e l e v a n t t o any i s s u e i n 

t h e c a s e a n d was i n a d m i s s i b l e . However, a f t e r r e v i e w i n g t h e 

r e c o r d as a w h o l e , t h i s C o u r t f i n d s no i n d i c a t i o n t h a t t h e 

t e s t i m o n y o r argument a f f e c t e d t h e outcome o f t h e t r i a l o r 

t h a t i t o t h e r w i s e p r e j u d i c e d M c C r a y ' s s u b s t a n t i a l r i g h t s . 

T h e r e f o r e , t h e e r r o r i n a l l o w i n g t h i s t e s t i m o n y and argument 

was h a r m l e s s . 

N e x t , d u r i n g Dr. B o u d r e a u ' s t e s t i m o n y , t h e p r o s e c u t o r 

e l i c i t e d e v i d e n c e r e g a r d i n g e a c h wound s u f f e r e d by B a c h e l d e r , 

t h e amount o f b l o o d l o s s t h a t w o u l d l i k e l y have been 

a s s o c i a t e d w i t h t h a t wound, and w h e t h e r t h e s p e c i f i c wound 

w o u l d have c a u s e d p a i n t o B a c h e l d e r . D u r i n g c l o s i n g 

a r g u m e n t s , t h e p r o s e c u t o r r e f e r r e d t o t h e p a i n B a c h e l d e r must 
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have s u f f e r e d d u r i n g t h e a t t a c k and d e s c r i b e d M c C r a y ' s a c t i o n s 

as s l a u g h t e r i n g , b u t c h e r i n g , and t o r t u r i n g . As n o t e d a b o v e , 

t h e p r o s e c u t o r a l s o a s k e d t h e j u r y : "Can you i m a g i n e t h e 

e f f e c t s o f b e i n g s t a b b e d , how she was g u r g l i n g , g a s p i n g t o 

b r e a t h e i n h e r own d i a p h r a g m , c h o k i n g on h e r own b l o o d as i t ' s 

f l o w i n g o u t ? " (R. 994.) The p r o s e c u t o r l a t e r a s k e d t h e j u r y : 

"What's i t l i k e t o f e e l t h a t k n i f e -- s i x , s e v e n , e i g h t 

i n c h e s , f i v e i n c h e s o f t h a t s t e e l g o i n g i n t o y o u r f l e s h , g o i n g 

t h r o u g h y o u r o r g a n , i n o t h e r w o r d s , i n y o u r b r e a s t , g o i n g 

t h r o u g h y o u r m u s c l e s b e i n g t w i s t e d , b e i n g s t a b b e d and you a r e 

g o i n g t o be m o v i n g a r o u n d ? " (R. 1000.) D u r i n g r e b u t t a l 

c l o s i n g a r g u m e n t s , t h e p r o s e c u t o r a s k e d s i m i l a r q u e s t i o n s o f 

t h e j u r y . 

M c C r a y a r g u e s t h a t t h i s e v i d e n c e and argument was 

i r r e l e v a n t , p r e j u d i c i a l , and i n a d m i s s i b l e a t t h e g u i l t p h a s e 

o f h i s t r i a l b e c a u s e i t was r e l e v a n t o n l y t o t h e p e n a l t y - p h a s e 

i s s u e o f w h e t h e r t h e murder was e s p e c i a l l y h e i n o u s , a t r o c i o u s , 

o r c r u e l as compared t o o t h e r c a p i t a l o f f e n s e s . However, 

M c C r a y has c i t e d no a u t h o r i t y , and t h i s C o u r t has n o t f o u n d 

any, t h a t p r o h i b i t s t h e i n t r o d u c t i o n o f e v i d e n c e and argument 

t o t h e j u r y r e g a r d i n g t h e c i r c u m s t a n c e s s u r r o u n d i n g a m u r d e r . 
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The p a i n a nd s u f f e r i n g o f t h e v i c t i m i s a c i r c u m s t a n c e 

s u r r o u n d i n g t h e murder -- a c i r c u m s t a n c e t h a t i s r e l e v a n t a nd 

a d m i s s i b l e d u r i n g t h e g u i l t p h a s e o f a c a p i t a l t r i a l . See, 

e.g., S m i t h v. S t a t e , 795 So. 2d 788, 812 ( A l a . C r i m . App. 

2000) (no e r r o r i n t r i a l c o u r t q u e s t i o n i n g w i t n e s s r e g a r d i n g 

t h e number o f wounds on t h e murder v i c t i m ' s b o d y d u r i n g g u i l t 

p h a s e o f c a p i t a l - m u r d e r t r i a l d e s p i t e a p p e l l a n t ' s argument 

t h a t t h e number o f wounds was r e l e v a n t o n l y t o t h e p e n a l t y -

p h a s e i s s u e o f w h e t h e r t h e murder was e s p e c i a l l y h e i n o u s , 

a t r o c i o u s , o r c r u e l ) . 

I n a d d i t i o n , as p a r t o f h i s d e f e n s e , M c C r a y a s s e r t e d t h a t 

he d i d n o t commit a b u r g l a r y b e c a u s e , he h a d B a c h e l d e r ' s 

p e r m i s s i o n t o e n t e r h e r m o b i l e home and d i d n o t e n t e r o r 

r e m a i n u n l a w f u l l y i n h e r d w e l l i n g , as r e q u i r e d t o e s t a b l i s h 

t h e b u r g l a r y t h a t e l e v a t e d t h e murder t o a c a p i t a l o f f e n s e . 

However, as t h e Al a b a m a Supreme C o u r t e x p l a i n e d i n D a v i s v. 

S t a t e , 737 So. 2d 480 ( A l a . 1 9 9 9 ) : 

"The common l a w d e f i n e d t h e c r i m e o f b u r g l a r y 
f a r more n a r r o w l y t h a n i t s s t a t u t o r y s u c c e s s o r d o e s . 
Common-law b u r g l a r y r e q u i r e d a b r e a k i n g a nd e n t e r i n g 
o f t h e d w e l l i n g o f a n o t h e r i n t h e n i g h t t i m e w i t h t h e 
i n t e n t t o commit a f e l o n y . Wayne R. L a F a v e and 
A u s t i n W. S c o t t , J r . , S u b s t a n t i v e C r i m i n a l Law § 
8.13 ( 1 9 8 6 ) . When Al a b a m a a d o p t e d i t s c u r r e n t 
b u r g l a r y s t a t u t e , as p a r t o f t h e Al a b a m a C r i m i n a l 
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Code, b y A c t No. 607, Reg. S e s s i o n , A l a . A c t s 1977, 
t h e l e g i s l a t u r e e x p a n d e d t h e c r i m e o f b u r g l a r y 
b e y o n d i t s common-law b o u n d a r i e s , b y e l i m i n a t i n g 
most o f t h e common-law r e q u i r e m e n t s . The 
r e q u i r e m e n t o f a ' b r e a k i n g ' was one r e q u i r e m e n t 
d e l e t e d . P e r r y v. S t a t e , 407 So. 2d 183 ( A l a . C r i m . 
App. 1 9 8 1 ) . The S t a t e i s no l o n g e r r e q u i r e d t o 
p r o v e t h a t t h e d e f e n d a n t b r o k e and e n t e r e d t h e 
p r e m i s e s . I n s t e a d , t h e s t r i c t u r e s o f t h a t e l e m e n t 
have b e e n r e p l a c e d w i t h t h e g e n e r a l r e q u i r e m e n t o f 
" t r e s p a s s on p r e m i s e s t h r o u g h an u n l a w f u l e n t r y o r a 
an u n l a w f u l r e m a i n i n g . 

" W h i l e t h e S t a t e was n o t r e q u i r e d t o p r o v e 
' b r e a k i n g a n d e n t e r i n g , ' i t was r e q u i r e d t o p r o v e 
t h a t D a v i s e n t e r e d o r r e m a i n e d ' u n l a w f u l l y ' i n 
H a r r i n g t o n ' s home w i t h t h e i n t e n t t o commit a c r i m e . 
The ' u n l a w f u l r e m a i n i n g ' p r o n g o f A l a b a m a ' s b u r g l a r y 
s t a t u t e ' c o v e r [ s ] c a s e s where a p e r s o n e n t e r s w i t h 
l i c e n s e o r p r i v i l e g e b u t r e m a i n s a f t e r t e r m i n a t i o n 
o f s u c h l i c e n s e o r p r i v i l e g e . ' A l a . Code 1975, § 
13A-7-1 Commentary. 

II 

" E v i d e n c e o f a s t r u g g l e t h a t g i v e s r i s e t o  
c i r c u m s t a n t i a l e v i d e n c e o f r e v o c a t i o n o f a l i c e n s e  
o r p r i v i l e g e c a n be u s e d t o show an u n l a w f u l  
r e m a i n i n g , a s e p a r a t e p r o n g o f t h e o f f e n s e o f 
b u r g l a r y upon w h i c h a c o n v i c t i o n c a n be b a s e d . ... 

"We r e i t e r a t e t h a t t h e e v i d e n c e o f a c o m m i s s i o n 
o f a c r i m e , s t a n d i n g a l o n e , i s i n a d e q u a t e t o s u p p o r t 
t h e f i n d i n g o f an u n l a w f u l r e m a i n i n g , b u t e v i d e n c e 
o f a s t r u g g l e can s u p p l y t h e n e c e s s a r y e v i d e n c e o f 
an u n l a w f u l r e m a i n i n g . I n h o m i c i d e c a s e s , t h e mere 
f a c t o f t h e v i c t i m ' s d e a t h c a n n o t be e q u a t e d w i t h a 
s t r u g g l e . F o r e x a m p l e , e v i d e n c e o f a p r i v i l e g e d 
e n t r y f o l l o w e d by d e a t h f r o m an i n j u r y i n f l i c t e d b y 
s u r p r i s e o r s t e a l t h and c a u s i n g i n s t a n t a n e o u s d e a t h 

87 



CR-06-0360 

w o u l d n o t c o n s t i t u t e c i r c u m s t a n t i a l e v i d e n c e o f an 
u n l a w f u l r e m a i n i n g . L i k e w i s e , a p r i v i l e g e d e n t r y 
f o l l o w e d by d e a t h f r o m an i n j u r y i n f l i c t e d b y a 
d e l a y e d mechanism, s u c h as p o i s o n , w o u l d be e q u a l l y 
d e f i c i e n t . 

"The e v i d e n c e was s u f f i c i e n t f o r t h e j u r y t o 
f i n d t h a t D a v i s k i l l e d H a r r i n g t o n d u r i n g a b u r g l a r y . 
The e v i d e n c e o f a s t r u g g l e g i v i n g r i s e t o t h e 
i n f e r e n c e o f an u n l a w f u l r e m a i n i n g i s s u p p l i e d b y 
D a v i s ' s c h o i c e t o k i l l b y a l e s s - t h a n - i n s t a n t a n e o u s 
t e c h n i q u e o f s t r a n g u l a t i o n and b y h i s u s e o f t h r e e 
n o n f a t a l s t a b wounds t o t h e v i c t i m ' s l o w e r b a c k . 
B a s e d on t h e c i r c u m s t a n c e s s u g g e s t e d b y t h e 
e v i d e n c e , t h e j u r y r e a s o n a b l y c o u l d have f o u n d t h a t 
D a v i s , f r o m t h e p o i n t a t w h i c h he began c o m m i t t i n g 
h i s c r i m i n a l a c t s , ' r e m a i n [ e d ] u n l a w f u l l y ' i n 
H a r r i n g t o n ' s home w i t h t h e i n t e n t t o commit a 
c r i m e . " 

737 So. 2d a t 482-84 ( e m p h a s i s a d d e d ) . See a l s o Brown, 11 So. 

3d 866, 914 ( A l a . C r i m . App. 2 0 0 7 ) ( s a m e ) . I t was n e c e s s a r y 

f o r t h e S t a t e t o r e b u t M c C r a y ' s a s s e r t i o n t h a t he d i d n o t 

e n t e r o r r e m a i n u n l a w f u l l y i n B a c h e l d e r ' s m o b i l e home. The 

v i c t i m ' s wounds, t h e amount o f b l o o d l o s t , and h e r p a i n were 

d i r e c t e v i d e n c e o f a l e n g t h y s t r u g g l e t h a t c i r c u m s t a n t i a l l y 

e s t a b l i s h e d t h a t , e v e n i f M c C r a y h a d p e r m i s s i o n t o e n t e r t h e 

m o b i l e home, h i s l i c e n s e o r p r i v i l e g e t o be i n t h e m o b i l e home 

was r e v o k e d when he b r u t a l l y a t t a c k e d B a c h e l d e r and t h a t a f t e r 

t h e r e v o c a t i o n , he u n l a w f u l l y r e m a i n e d i n t h e m o b i l e home. 
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T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r i n t h e a d m i s s i o n o f t h i s 

t e s t i m o n y o r i n t h e p r o s e c u t o r ' s argument i n t h i s r e g a r d . 

F i n a l l y , a t t h e c o n c l u s i o n o f h i s c l o s i n g a r g u m e n t s , t h e 

p r o s e c u t o r s t a t e d : 

" I can t e l l y ou what she d i d . She f o u g h t and 
she k i c k e d h i m , she t r i e d t o do a l l she c o u l d . She 
s t u c k h e r hands up and t o o k t h a t h a n d and a l m o s t 
s p l i t i t . She h a d no c h a n c e . 

"And t h e y want t o s a y h e a t o f p a s s i o n , he l o s t 
a l l c o n t r o l . He d i d n ' t l o s e no c o n t r o l . He p l a n n e d 
i t o u t . He e x e c u t e d i t . He d i d i t . A n d t h e o n l y 
t i m e H e a t h M c C r a y e v e r d e c i d e d t o t e l l t h e t r u t h i n 
t h i s c a s e i s i n f r o n t o f y o u , 12 g o o d p e o p l e , 
b e c a u s e he i s f a c i n g what? C a p i t a l m u r d e r 
c o n v i c t i o n . They want you t o f i n d h i m g u i l t y o f  
m a n s l a u g h t e r . F i n d h i m n o t g u i l t y i f you t h i n k  
t h a t ' s a l l h e r l i f e was w o r t h , t h a t t h a t ' s a l l h e r  
l i f e was w o r t h . Woman s l a u g h t e r e r . " 

(R. 1001; e m p h a s i s i n d i c a t e s p o r t i o n c o m p l a i n e d o f by McCray.) 

Read i n c o n t e x t , t h i s C o u r t f i n d s t h i s comment was n o t h i n g 

more t h a n a p r o p e r p l e a f o r j u s t i c e . See, e.g., M i n o r , 914 

So. 2d a t 421 ( u r g i n g j u r y n o t t o " l e t h i m g e t away w i t h " 

m u rder " f o r t h e s a k e " o f t h e v i c t i m ' s memory was n o t h i n g more 

t h a n an a p p e a l f o r j u s t i c e ) . " ' T h e r e i s no i m p r o p r i e t y i n a 

p r o s e c u t o r ' s a p p e a l t o t h e j u r y f o r j u s t i c e and t o p r o p e r l y 

p e r f o r m i t s d u t y . ' " Freeman v. S t a t e , 776 So. 2d 160, 186 

( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 776 So. 2d 203 ( A l a . 2000) 
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( q u o t i n g P r i c e v. S t a t e , 725 So. 2d 1003, 1033 ( A l a . C r i m . 

App. 1 9 9 7 ) , a f f ' d 725 So. 2d 1063 ( A l a . 1 9 9 8 ) ) . However, e v e n 

a s s u m i n g t h a t t h i s comment was i m p r o p e r , 1 7 t h i s C o u r t h a s 

t h o r o u g h l y r e v i e w e d t h e r e c o r d and c o n c l u d e s t h a t t h i s s i n g l e 

comment d i d n o t so i n f e c t t h e t r i a l w i t h u n f a i r n e s s as t o make 

t h e r e s u l t i n g c o n v i c t i o n a d e n i a l o f due p r o c e s s . T h e r e f o r e , 

t h i s C o u r t f i n d s no e r r o r , much l e s s p l a i n e r r o r , i n t h i s 

comment by t h e p r o s e c u t o r . 

D e m o n s t r a t i o n 

M c C r a y a l s o c o n t e n d s t h a t t h e p r o s e c u t o r e n g a g e d i n an 

i m p r o p e r d e m o n s t r a t i o n w h i l e c r o s s - e x a m i n i n g h i m b y r e q u e s t i n g 

t h a t M c C r a y h o l d t h e murder weapon ( t h e b u t c h e r k n i f e ) and t h e 

dog l e a s h t h a t h a d been f o u n d a r o u n d B a c h e l d e r ' s n e c k and show 

t h e j u r y how he g o t t h e dog l e a s h a r o u n d h e r n e c k w h i l e 

h o l d i n g t h e k n i f e . M c C r a y a r g u e s t h a t t h i s d e m o n s t r a t i o n was 

h i g h l y p r e j u d i c i a l b e c a u s e t h e j u r y h a d a l r e a d y s e e n t h e 

p h o t o g r a p h s o f t h e c r i m e s c e n e and t h e wounds t o B a c h e l d e r ' s 

body and s e e i n g h i m i n t h e c o u r t r o o m h o l d i n g t h e b u t c h e r k n i f e 

1 7 T h i s C o u r t n o t e s t h a t M c C r a y ' s e n t i r e a rgument i n t h i s 
r e g a r d i s n o t h i n g b u t a q u o t a t i o n o f t h e comment, w i t h no 
argument as t o why he b e l i e v e s t h e comment was i m p r o p e r n o r 
any c i t a t i o n t o a u t h o r i t y . 
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and t h e dog l e a s h " o n l y i n t e n s i f i e d t h e a l r e a d y i n f l a m e d 

p a s s i o n s and p r e j u d i c e s o f t h e j u r y . " ( McCray's b r i e f , a t 50¬

51.) M c C r a y d i d n o t o b j e c t t o t h i s a l l e g e d l y i m p r o p e r 

d e m o n s t r a t i o n ; t h e r e f o r e , t h i s C o u r t r e v i e w s t h i s c l a i m u n d e r 

t h e p l a i n - e r r o r s t a n d a r d . See R u l e 45A, A l a . R. App. P. 

The r e c o r d r e f l e c t s t h e f o l l o w i n g d u r i n g c r o s s -

e x a m i n a t i o n o f M c C ray: 

" [ P r o s e c u t o r ] : What c o l o r was t h e dog l e a s h you 
p u t on [ B a c h e l d e r ' s ] n e c k ? 

" [ M c C r a y ] : I want t o s a y i t was b l a c k . 

" [ P r o s e c u t o r ] : I s t h i s t h e dog l e a s h ? 

" [ M c C r a y ] : No, s i r . 

" [ P r o s e c u t o r ] : T h i s i s t h e dog l e a s h . R i g h t ? 

" [ M c C r a y ] : Uh-huh. 

" [ P r o s e c u t o r ] : T h i s i s S t a t e ' s E x h i b i t No. 106. 
Can you h o l d i t ? 

" [ M c C r a y ] : Uh-huh. 

" [ P r o s e c u t o r ] : K i n d o f open i t up and t a k e i t 
and k i n d o f show me how you g o t t h a t dog l e a s h 
a r o u n d t h e woman t h a t you l o v e d t o F - i n g d e a t h [ 1 8 ] -¬
how you g o t i t a r o u n d h e r n e c k . 

1 8The p r o s e c u t o r h e r e i s q u o t i n g a s t a t e m e n t M c C r a y made 
d u r i n g h i s i n t e r v i e w w i t h p o l i c e r e g a r d i n g how much he l o v e d 
B a c h e l d e r . 
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" [ M c C r a y ] : W e l l , we was t u s s l i n g a t t h e t i m e . 
And I d o n ' t remember how I d i d i t , b u t somehow I g o t 
i t t h r o u g h t h e l o o p . 

" [ P r o s e c u t o r ] : L e t me a s k you t h i s -- somehow 
you d i d i t . What p a r t o f y o u r b o dy t o l d y o u r hands 
how t o g e t t h a t a r o u n d h e r n e c k ? I t ' s y o u r b r a i n . 
R i g h t ? 

" [ M c C r a y ] : I assume s o . 

" [ P r o s e c u t o r ] : Take S t a t e ' s 16 [ t h e b u t c h e r 
k n i f e ] and h o l d i t i n y o u r hand, p l e a s e , s i r . P i c k 
i t up a n d h o l d i t . Now, p i c k up t h e dog c h a i n -¬
t o g e t h e r . How d i d you g e t t h e dog c h a i n on h e r 
w h i l e you h a d t h e k n i f e and she was r u n n i n g , t r y i n g 
t o g e t away? Show me w i t h y o u r h a n d s . 

" [ M c C r a y ] : I d i d n ' t have t h e k n i f e . 

" [ P r o s e c u t o r ] : Okay. Who h a d t h e k n i f e ? 

" [ M c C r a y ] : I t was l a y i n g on t h e c o u c h . 

" [ P r o s e c u t o r ] : I s t h a t a f t e r you h a d s t a b b e d 

h e r ? 

" [ M c C r a y ] : I c a n ' t r e c a l l . " 

(R. 924-26.) 

R e g a r d i n g e x p e r i m e n t o r d e m o n s t r a t i o n s i n c o u r t , t h i s 

C o u r t h a s h e l d : 
"The r u l e on t h e a d m i s s i b i l i t y o f e x p e r i m e n t s i n 

open c o u r t i s s t a t e d i n Shows v. B r u n s o n , 229 A l a . 
682, 685, 159 So. 248, 251 ( 1 9 3 5 ) . 

" ' E x p e r i m e n t s o r t e s t s o f t h i s c h a r a c t e r i n 
open c o u r t a r e u s u a l l y w i t h i n t h e 
d i s c r e t i o n o f t h e t r i a l j u d g e , g u i d e d b y a 
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s o u n d j u d g m e n t as t o w h e t h e r t h e r e s u l t 
w i l l be s u f f i c i e n t l y r e l e v a n t and m a t e r i a l 
t o w a r r a n t s u c h p r o c e d u r e . 22 C . J . p. 790, 
s 899. 

" ' S i m i l a r i t y o f c o n d i t i o n s , and a t e s t t h a t 
w i l l go t o t h e s u b s t a n t i a l q u e s t i o n i n 
h a nd, s h o u l d a p p e a r . ' 

"See a l s o H a w k i n s v. S t a t e , 53 A l a . App. 89, 93, 297 
So. 2d 813 ( 1 9 7 4 ) . B o t h t h e s c o p e and e x t e n t o f t h e 
e x p e r i m e n t , i f a l l o w e d , r e s t w i t h i n t h e s o u n d 
d i s c r e t i o n o f t h e t r i a l j u d g e . The e x e r c i s e o f t h a t 
d i s c r e t i o n w i l l n o t be r e v e r s e d on a p p e a l u n l e s s i t 
has b e e n c l e a r l y and g r o s s l y a b u s e d . C a m p b e l l v.  
S t a t e , 55 A l a . 80 ( 1 8 7 6 ) ; C. Gamble, M c E l r o y ' s  
A l a b a m a E v i d e n c e , § 81.02(1) ( 3 r d e d . 1 9 7 7 ) . 

" W h i l e t h e c o n d i t i o n s o f t h e e x p e r i m e n t and o f 
t h e o c c u r r e n c e i n i s s u e s h o u l d be s u b s t a n t i a l l y 
s i m i l a r , t h e y n e e d n o t be i d e n t i c a l . M c E l r o y 's 
8 1 . 0 1 ( 4 ) . 

"'A r e a s o n a b l e o r s u b s t a n t i a l s i m i l a r i t y 
s u f f i c e s and o n l y where t h e c o n d i t i o n s a r e 
d i s s i m i l a r i n an e s s e n t i a l p a r t i c u l a r 
s h o u l d t h e e v i d e n c e o f an e x p e r i m e n t be 
r e j e c t e d . I f we have a c a s e where t h e 
c o n d i t i o n s a r e n o t i d e n t i c a l , t h e n t h e 
d i s s i m i l a r i t y g o es t o t h e w e i g h t o f t h e 
e v i d e n c e o f t h e e x p e r i m e n t b u t n o t t o i t s 
a d m i s s i b i l i t y . ' 

"See a l s o Eddy v. S t a t e , 352 So. 2d 1161 ( A l a . C r . 
App. 1 9 7 7 ) . " 

I v e y v. S t a t e , 369 So. 2d 1276, 1278-79 ( A l a . C r i m . App. 

1 9 7 9 ) . I n G o b b l e v. S t a t e , [Ms. CR-05-0225, F e b r u a r y 5, 2010] 

So. 3d ( A l a . C r i m . App. 2 0 1 0 ) , t h i s C o u r t f u r t h e r 

93 



CR-06-0360 

e x p l a i n e d t h e a d m i s s i b i l i t y o f e x p e r i m e n t s o r d e m o n s t r a t i o n s 

i n t h e c o u r t r o o m as f o l l o w s : 

" ' D e m o n s t r a t i o n s and e x p e r i m e n t s a r e 
p e r m i t t e d o r p r o h i b i t e d i n t h e t r i a l 
c o u r t ' s d i s c r e t i o n . Thus, A l a b a m a 
a p p e l l a t e c o u r t s have a f f i r m e d t r i a l c o u r t 
d e c i s i o n s p e r m i t t i n g an e x p e r i m e n t on 
c r o s s - e x a m i n a t i o n t o t e s t t h e d e f e n d a n t ' s 
a b i l i t y t o c a l c u l a t e i n t e r e s t as he s a i d he 
had; a d e m o n s t r a t i o n u s i n g a mannequin and 
t h e d e f e n d a n t h e r s e l f t o d i s c r e d i t h e r 
a s s e r t i o n t h a t t h e p r o s e c u t e d h o m i c i d e 
h a p p e n e d a c c i d e n t a l l y ; a d e m o n s t r a t i o n o f 
t h e d e f e n d a n t ' s v e r s i o n o f how a f i g h t 
o c c u r r e d , t h e s o l i c i t o r p l a y i n g t h e 
d e c e a s e d and t h e d e f e n d a n t p l a y i n g h i m s e l f ; 
a d e m o n s t r a t i o n w h e r e i n t h e d e f e n d a n t made 
p r i n t s o f h i s b a r e f e e t i n t h e s a w d u s t on 
t h e c o u r t r o o m f l o o r ; a d e m o n s t r a t i o n by t h e 
d e f e n d a n t o f t h e e x t e n t t o w h i c h h i s 
i n j u r i e s h a d i m p a i r e d h i s a b i l i t y t o w a l k ; 
and a d e m o n s t r a t i o n b e t w e e n a b r a i n damaged 
c h i l d a n d a s p e c i a l e d u c a t i o n t h e r a p i s t 
c a l c u l a t e d t o show t h e c h i l d ' s p h y s i c a l and 
m e n t a l a b i l i t i e s . ' 

" W i l l i a m A. S c h r o e d e r and Jerome A. H o f f m a n , A l a b a m a  
E v i d e n c e § 12:25 (3d e d . 2006) ( f o o t n o t e s o m i t t e d ) . 

" I n I v e y v. S t a t e , 369 So. 2d 1276 ( A l a . C r i m . 
App. 1 9 7 9 ) , t h i s C o u r t c o n s i d e r e d w h e t h e r t h e 
c i r c u i t c o u r t e r r e d i n a l l o w i n g t h e p r o s e c u t o r t o 
c r o s s - e x a m i n e t h e d e f e n d a n t u s i n g a f u l l - s i z e [ d ] 
m annequin t o t e s t t h e c r e d i b i l i t y o f t h e d e f e n d a n t ' s 
v e r s i o n o f t h e e v e n t s . We s t a t e d : 

" '  

" ' I n L u m p k i n v. S t a t e , 19 A l a . App. 
272, 97 So. 171 ( 1 9 2 3 ) , i t was h e l d n o t 
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e r r o r t o r e q u i r e , upon c r o s s e x a m i n a t i o n , 
a d e f e n d a n t i n a h o m i c i d e c a s e , who h a d 
become a w i t n e s s i n h i s own b e h a l f , t o 
i l l u s t r a t e b e f o r e t h e j u r y how t h e f a t a l 
f i g h t o c c u r r e d b y s h o w i n g t h e m o t i o n s a n d 
a c t i o n s o f t h e p a r t i e s t o t h e e n c o u n t e r , 
w i t h t h e S t a t e ' s a t t o r n e y t a k i n g t h e p a r t 
o f t h e d e c e a s e d . A l s o i n C o a t e s v. S t a t e , 
253 A l a . 290, 45 So. 2d 35 ( 1 9 5 0 ) , i t was 
h e l d n o t e r r o r t o p e r m i t t h e a p p e l l a n t , a t 
t h e r e q u e s t o f t h e S t a t e d u r i n g i t s c r o s s 
e x a m i n a t i o n a n d o v e r t h e o b j e c t i o n o f 
d e f e n s e c o u n s e l , t o l e a v e t h e w i t n e s s s t a n d 
and s i t i n a c h a i r , i n v i e w o f t h e j u r y , so 
as t o b e t t e r d e m o n s t r a t e t h e manner i n 
w h i c h t h e a p p e l l a n t c o n t e n d e d he was 
h o l d i n g t h e gun a t t h e t i m e o f i t s 
d i s c h a r g e . 

"'The s c o p e and e x t e n t o f c r o s s 
e x a m i n a t i o n r e s t i n t h e s o u n d d i s c r e t i o n o f 
t h e t r i a l c o u r t , B r i d g e s v. S t a t e , 284 A l a . 
412, 225 So. 2d 821 ( 1 9 6 9 ) , as do t h e s c o p e 
an d e x t e n t o f e x p e r i m e n t s a n d 
d e m o n s t r a t i o n s . C a m p b e l l [v. S t a t e , 55 
A l a . 80 ( 1 8 7 6 ) ] ; [C. Gamble] M c E l r o y [ ' s  
A l a b a m a E v i d e n c e ] , §§ 8 1 . 0 1 ( 3 ) , 81.02(1) 
[ ( 3 r d e d . 1977) ] . As a g e n e r a l r u l e 
e x p e r i m e n t s and d e m o n s t r a t i o n s s h o u l d be 
p e r m i t t e d t o be made i n t h e c o u r t r o o m i n 
t h e j u r y ' s p r e s e n c e where i t r e a s o n a b l y 
a p p e a r s t h a t t h e e x p e r i m e n t w i l l a i d t h e 
j u r y i n a s c e r t a i n i n g t h e t r u t h , where t h e r e 
e x i s t s a s u b s t a n t i a l s i m i l a r i t y o f 
c o n d i t i o n s and where t h e e x p e r i m e n t w i l l 
n o t u n f a i r l y p r e j u d i c e t h e d e f e n d a n t . ' 

"369 So. 2d a t 1279-80. See a l s o A n n o t . , P r o p r i e t y  
o f R e q u i r i n g C r i m i n a l D e f e n d a n t t o E x h i b i t S e l f , o r  
P e r f o r m P h y s i c a l A c t , o r P a r t i c i p a t e i n  
D e m o n s t r a t i o n , D u r i n g T r i a l and i n P r e s e n c e o f J u r y , 
3 A . L . R . 4 t h 374 ( 1 9 8 1 ) . " 
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So. 3d a t . F i n a l l y , as t h i s C o u r t e x p l a i n e d i n M i n o r 

v. S t a t e , 780 So. 2d 707 ( A l a . C r i m . App. 1 9 9 9 ) , r e v ' d on 

o t h e r g r o u n d s , 780 So. 2d 796 ( A l a . 2 0 0 0 ) : 

" [ B ] e f o r e t h e d e m o n s t r a t i o n , t h e t r i a l c o u r t s h o u l d 
d e t e r m i n e i f t h e p r e j u d i c i a l e f f e c t o f t h e 
d e m o n s t r a t i o n s u b s t a n t i a l l y o u t w e i g h s i t s p r o b a t i v e 
v a l u e . Even i f t h e t r i a l c o u r t f i n d s t h e 
d e m o n s t r a t i o n t o be r e l e v a n t and h e l p f u l t o t h e 
j u r y , t h e t r i a l c o u r t may s t i l l e x c l u d e i t i f t h e 
p r o b a t i v e v a l u e i s s u b s t a n t i a l l y o u t w e i g h e d by t h e 
d a n g e r o f u n f a i r p r e j u d i c e . See R u l e 403, A l a . R. 
E v i d . ; [ C h a r l e s W. Gamble,] M c E l r o y [ ' s ] A l a b a m a  
E v i d e n c e § 81.02 [ ( 5 t h e d . 1 9 9 6 ) ] . 'The power t o 
make t h i s d e t e r m i n a t i o n i s v e s t e d i n t h e t r i a l 
c o u r t . ' Hayes v. S t a t e , 717 So. 2d [30,] 37 [ ( A l a . 
C r i m . App. 1 9 9 7 ) ] . " 

780 So. 2d a t 763. See a l s o M i t c h e l l v. S t a t e , [Ms. CR-06-

0827, A u g u s t 27, 2010] So. 3d ( A l a . C r i m . App. 2 0 1 0 ) . 

H e r e , t h e t r i a l c o u r t p r o p e r l y a l l o w e d t h e p r o s e c u t o r t o 

a s k M c C r a y t o h o l d t h e murder weapon an d t h e dog l e a s h . I t 

was r e l e v a n t and a d m i s s i b l e t o t e s t M c C r a y ' s v e r s i o n o f 

e v e n t s , 1 9 t o a i d t h e j u r y i n a s c e r t a i n i n g t h e t r u t h a b o u t t h e 

1 9 F o r e x a m p l e , M c C r a y c l a i m e d on d i r e c t e x a m i n a t i o n t h a t 
he h a d p l a c e d t h e dog l e a s h a r o u n d B a c h e l d e r ' s t h r o a t b e f o r e 
she a l l e g e d l y g o t t h e b u t c h e r k n i f e o u t o f t h e d r a w e r . 
However, s u c h a c l a i m i s i m p l a u s i b l e b e c a u s e u n d e r t h a t t h e o r y 
B a c h e l d e r -- a f t e r h a v i n g M c C r a y wrap a dog l e a s h a r o u n d h e r 
n e c k d u r i n g an argument -- t o o k t h e t i m e t o go t o t h e k i t c h e n 
and g e t a b u t c h e r k n i f e o u t o f a d r a w e r , b u t d i d n o t b o t h e r t o 
t a k e t h e t i m e t o remove a l e a s h f r o m a r o u n d h e r n e c k . 
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m u r d e r , and t o r e b u t M c C r a y ' s c l a i m o f h e a t o f p a s s i o n and h i s 

r e p e a t e d a l l e g a t i o n s on d i r e c t e x a m i n a t i o n t h a t he d i d n o t 

remember a l l t h a t h a d h a p p e n e d . M o r e o v e r , a f t e r t h o r o u g h l y 

r e v i e w i n g t h e r e c o r d , t h i s C o u r t f i n d s t h a t t h e p r e j u d i c i a l 

e f f e c t o f t h e d e m o n s t r a t i o n d i d n o t o u t w e i g h i t s p r o b a t i v e 

v a l u e . T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r , much l e s s p l a i n 

e r r o r , as t o t h i s c l a i m . 

N a m e - C a l l i n g 

M c C r a y f u r t h e r c o n t e n d s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

c a l l e d h i m names d u r i n g c l o s i n g a r g u m e n t s . S p e c i f i c a l l y , 

M c C r a y a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y r e f e r r e d t o h i m 

as a " p s y c h o p a t h , " as a "woman s l a u g h t e r e r , " as " e v i l , " a nd as 

" d e a t h " t h r o u g h o u t h i s c l o s i n g a r g u m e n t s t o t h e j u r y . The 

r e c o r d r e f l e c t s t h a t M c C r a y made no o b j e c t i o n s t o t h e 

p r o s e c u t o r ' s c l o s i n g a r g u m e n t s d u r i n g t h e g u i l t p h a s e o f t h e 

t r i a l . T h e r e f o r e , t h i s C o u r t r e v i e w s t h i s c l a i m f o r p l a i n 

e r r o r o n l y . See R u l e 45A, A l a . R. App. P. 

C o n t r a r y t o M c C r a y ' s c o n t e n t i o n , " ' " t h e p r o s e c u t i n g 

a t t o r n e y may c h a r a c t e r i z e t h e a c c u s e d o r h i s c o n d u c t i n 

l a n g u a g e w h i c h , a l t h o u g h i t c o n s i s t s o f i n v e c t i v e o r 

o p p r o b r i o u s t e r m s , a c c o r d s w i t h t h e e v i d e n c e o f t h e c a s e . " ' " 
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M i n o r , 914 So. 2d a t 420 ( q u o t i n g H e n d e r s o n v. S t a t e , 584 So. 

2d 841, 857 ( A l a . C r i m . App. 1 9 8 8 ) , q u o t i n g i n t u r n N i c k s v.  

S t a t e , 521 So. 2d 1018, 1023 ( A l a . C r i m . App. 1 9 8 7 ) , a f f ' d , 

521 So. 2d 1035 ( A l a . 1 9 8 8 ) ) . " T h i s C o u r t h a s r e p e a t e d l y h e l d 

t h a t t h e p r o s e c u t o r may r e f e r t o an a c c u s e d i n u n f a v o r a b l e 

t e r m s , so l o n g as t h e e v i d e n c e w a r r a n t s t h e u s e o f s u c h 

t e r m s . " M c N a i r v. S t a t e , 653 So. 2d 320, 341 ( A l a . C r i m . App. 

1 9 9 2 ) , a f f ' d , 653 So. 2d 353 ( A l a . 1994) ( r e f e r e n c e s t o t h e 

a c c u s e d as " ' d e a t h , ' " " ' d e a t h and d e s t r u c t i o n , ' " and a 

" ' b r u t e ' " were s u p p o r t e d b y t h e e v i d e n c e and were n o t 

i m p r o p e r ) . See a l s o M a p l e s v. S t a t e , 758 So. 2d 1, 58 ( A l a . 

C r i m . A p p . ) , a f f ' d , 758 So. 2d 81 ( A l a . 1999) ( p r o s e c u t o r ' s 

comment t h a t t h e d e f e n d a n t " ' i s a m u r d e r e r ; a c a p i t a l 

m u r d e r e r ' " was n o t i m p r o p e r ) ; M e l s o n v. S t a t e , 775 So. 2d 857, 

885-889 ( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 775 So. 2d 904 ( A l a . 

2000) ( p r o s e c u t o r ' s r e f e r e n c e s t o t h e a c c u s e d as a 

" ' c o l d - b l o o d e d m u r d e r e r ' " w i t h "'no r e m o r s e ' " a n d as an 

" ' a n i m a l ' " were n o t i m p r o p e r ) ; Thomas v. S t a t e , 7 66 So. 2d 

860, 933-34 ( A l a . C r i m . App. 1 9 9 8 ) , a f f ' d , 766 So. 2d 975 

( A l a . 2000) ( p r o s e c u t o r ' s r e f e r e n c e s t o d e f e n d a n t as a 

" ' s t r e e t punk,'" " ' c r i m i n a l , ' " " ' t h u g , ' " " ' m u r d e r e r , ' " and 
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" ' m a n i p u l a t o r ' " were n o t i m p r o p e r ) ; P i e r c e v. S t a t e , 576 So. 

2d 236, 249 ( A l a . C r i m . App. 1990) ( p r o s e c u t o r ' s 

c h a r a c t e r i z a t i o n o f t h e a c c u s e d as an " ' e v i l p e r s o n ' " was n o t 

i m p r o p e r ) ; K i n a r d v. S t a t e , 495 So. 2d 705, 711 ( A l a . C r i m . 

App. 1986) ( p r o s e c u t o r ' s r e f e r e n c e t o d e f e n d a n t as "'an 

u n m i t i g a t e d l i a r a nd m u r d e r e r ' " was n o t i m p r o p e r ) ; and 

H a n d l e y v. S t a t e , 214 A l a . 172, 175, 106 So. 692, 695 (1925) 

(argument t h a t " ' [ s ] h e i s a m u r d e r e r ; she i s a m u r d e r e r . She 

i s n o t some one who has c o m m i t t e d some o f t h e l o w e r o f f e n s e s 

o f h o m i c i d e ' d i d n o t t r a n s c e n d t h e bounds o f l e g i t i m a t e 

a r g u m e n t " ) . 

The p r o s e c u t o r ' s comments h e r e were s u p p o r t e d by t h e 

e v i d e n c e , as s e t o u t a b o v e , and were n o t i m p r o p e r . Nor d i d 

t h e comments u n n e c e s s a r i l y i n f l a m e t h e p a s s i o n o f t h e j u r y . 

I n s t e a d , t h e comments were p r e s u m a b l y v a l u e d by t h e j u r y a t 

t h e i r t r u e w o r t h -- as u t t e r e d i n t h e h e a t o f d e b a t e . McGowan  

v. S t a t e , 990 So. 2d 931, 974 ( A l a . C r i m . App. 2003) 

( r e c o g n i z i n g t h a t a p r o s e c u t o r ' s argument i s " v i e w e d as h a v i n g 

been made i n t h e h e a t o f t h e d e b a t e , and s u c h a r e m a r k i s 

u s u a l l y v a l u e d b y t h e j u r y a t i t s t r u e w o r t h and n o t e x p e c t e d 

t o become a f a c t o r i n t h e f o r m u l a t i o n o f t h e v e r d i c t " ) . 
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T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r , much l e s s p l a i n e r r o r , 

as t o t h i s c l a i m . 

B. 

S e c o n d , M c C r a y a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y and 

" r e p e a t e d l y m i s l e d t h e j u r y r e g a r d i n g t h e l a w " d u r i n g b o t h t h e 

g u i l t p h a s e and t h e p e n a l t y p h a s e o f h i s t r i a l . ( M c Cray's 

b r i e f , a t 53.) S p e c i f i c a l l y , M c C r a y a r g u e s t h a t : (1) t h e 

p r o s e c u t o r i m p r o p e r l y s h i f t e d t h e b u r d e n o f p r o o f t o h i m 

d u r i n g t h e g u i l t p h a s e o f t h e t r i a l b y s t a t i n g t h e he c o u l d 

h ave h a d t h e s o c k s f o u n d a t t h e s c e n e t e s t e d f o r DNA; and (2) 

t h e p r o s e c u t o r i m p r o p e r l y m i s r e p r e s e n t e d t h e l a w r e g a r d i n g t h e 

a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s d u r i n g h i s c l o s i n g 

a r g u m e n t s a t t h e p e n a l t y p h a s e o f t h e t r i a l . 

B u r d e n o f P r o o f 

I n i t i a l l y , M c C r a y c o n t e n d s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

s h i f t e d t h e b u r d e n o f p r o o f t o h i m d u r i n g c l o s i n g a r g u m e n t s a t 

t h e g u i l t p h a s e o f t h e t r i a l by a r g u i n g t h a t he s h o u l d have 

h a d t h e p a i r o f s o c k s t h a t were f o u n d a t t h e s c e n e t e s t e d f o r 

DNA. M c C r a y d i d n o t o b j e c t t o t h e p r o s e c u t o r ' s comment; 

t h e r e f o r e , t h i s C o u r t r e v i e w s t h i s i s s u e f o r p l a i n e r r o r o n l y . 

See R u l e 45A, A l a . R. App. P. 
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As n o t e d a b o v e , t h e S t a t e ' s t h e o r y o f t h e c a s e was t h a t 

M c C r a y p l a n n e d a n d i n t e n t i o n a l l y m u r d e r e d B a c h e l d e r as r e v e n g e 

f o r h e r e n d i n g t h e i r r e l a t i o n s h i p . A t t h e s c e n e , l a w -

e n f o r c e m e n t o f f i c e r s f o u n d a p a i r o f s o c k s l y i n g on t h e 

l i v i n g - r o o m f l o o r . The S t a t e t h e o r i z e d t h a t M c C r a y h a d u s e d 

t h e s o c k s t o c o v e r h i s hands d u r i n g t h e murde r t o a v o i d 

l e a v i n g f i n g e r p r i n t s a t t h e s c e n e . D u r i n g c r o s s - e x a m i n a t i o n 

o f two o f t h e S t a t e ' s w i t n e s s e s -- t h e DNA e x p e r t , K r i s t e n 

M a t u r i , a nd C p l . E t r e s s -- t h e d e f e n s e e l i c i t e d t e s t i m o n y t h a t 

t h e s o c k s f o u n d on t h e l i v i n g - r o o m f l o o r h a d n o t been t e s t e d 

f o r DNA. D u r i n g c l o s i n g a r g u m e n t s , d e f e n s e c o u n s e l s t a t e d : 

" A t one p o i n t , I t h o u g h t we were g o i n g t o h e a r 
some s o r t o f d e f i n i t i v e p r o o f t h a t t h e s o c k s -- n o t 
t h e ones worn b y [ B a c h e l d e r ] , b u t t h e o t h e r p a i r , 

m a t e r i a l i z e d . They were n o t i d e n t i f i e d as b e i n g 
p a r t i c u l a r l y s i g n i f i c a n t when t h e y went i n t o t h e 
c r i m e l a b . You h e a r d t e s t i m o n y a b o u t t h a t a nd t h e 
l a c k o f any k i n d o f DNA t e s t i m o n y . Of c o u r s e , you 
1^1—./-NT.T -PK" /-\ r-y-1 -I— 1—, ̂  -p /-\ r-y-i -|— 1 — - | — .-|— -i r-y-i /-NT—.TT TTZ-NTT ^ T T ^ T — S K " / - ^ 

wound on h i s r i g h t h a n d i n t e r m s o f what DNA m i g h t 
have d i s c l o s e d a b o u t t h a t . 
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(R. 1007-08.) D u r i n g r e b u t t a l c l o s i n g a r g u m e n t s , t h e 

p r o s e c u t o r s t a t e d , i n r e l e v a n t p a r t : 

" W e l l , g o o d p e o p l e , l e t ' s t a l k a b o u t t h o s e 
s o c k s . I s u b m i t [ d e f e n s e c o u n s e l ' s ] m i s t a k e n . 
These a r e t h e p h o t o g r a p h s o f what he d i d t o 
[ B a c h e l d e r ] , how he b u t c h e r e d h e r . He h a d t h o s e 
s o c k s on. I ' l l t e l l you why. We d i d n ' t f i n d any 
f i n g e r p r i n t s i n t h a t w h o l e house e x c e p t on one l i g h t 
b u l b . So t h a t ' s a n o t h e r t h i n g t o show you he 
p l a n n e d t h i s o u t . 

"He t o o k t h a t d e a d l y weapon, and he t e r r o r i z e d 
h e r . She went t h r o u g h p u r e h e l l . What was i t l i k e ? 
And I ' l l s i t down w i t h t h i s . What was i t l i k e a l l 
t h o s e t i m e s t h a t she was s l i c e d , d i c e d , c u t , 
s t a b b e d , s t a b b e d i n t h e a o r t a , s t a b b e d i n t h e 
b r e a s t , s t a b b e d i n t h e hand? I t goes t h r o u g h h e r 
arm, a l l t h e way t h r o u g h t h e o t h e r s i d e . L o o k a t 
h e r r i g h t down h e r e -- and he w a n t s some 
c o n s i d e r a t i o n b e c a u s e he s a i d t h e S t a t e d i d n ' t p r o v e 
i t ? He c o u l d have t e s t e d t h e dang s o c k s i f he  
w a n t e d them t e s t e d , b u t he d i d n ' t t e s t them,  
e i t h e r . " 

(R. 1014-19; e m p h a s i s i n d i c a t e s p o r t i o n c o m p l a i n e d o f b y 

McCray.) 

A s s u m i n g , w i t h o u t d e c i d i n g , t h a t t h e p r o s e c u t o r ' s comment 

was i m p r o p e r , i t d oes n o t r i s e t o t h e l e v e l o f p l a i n e r r o r and 

t h u s does n o t w a r r a n t r e v e r s a l . See R u l e 45A, A l a . R. App. P. 

"'"To r i s e t o t h e l e v e l o f p l a i n e r r o r , t h e c l a i m e d e r r o r must 

n o t o n l y s e r i o u s l y a f f e c t a d e f e n d a n t ' s ' s u b s t a n t i a l r i g h t s , ' 
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b u t i t must a l s o have an u n f a i r p r e j u d i c i a l i m p a c t on t h e 

j u r y ' s d e l i b e r a t i o n s . " ' " Ex p a r t e Brown, 11 So. 3d a t 938 

( q u o t i n g Ex p a r t e B r y a n t , 951 So. 2d 724, 727 ( A l a . 2 0 0 2 ) , 

q u o t i n g i n t u r n , Hyde v. S t a t e , 778 So. 2d 1 99, 209 ( A l a . 

C r i m . App. 1 9 9 8 ) ) . T h i s i s o l a t e d r e m a r k was u t t e r e d i n t h e 

h e a t o f t h e d e b a t e and was i n r e s p o n s e t o d e f e n s e c o u n s e l ' s 

c r i t i c i s m o f t h e S t a t e ' s c a s e f o r f a i l i n g t o have t h e s o c k s 

t e s t e d f o r DNA. See B a n k h e a d v. S t a t e , 585 So. 2d 97, 106 

( A l a . C r i m . App. 1989) ( h o l d i n g " t h a t s t a t e m e n t s o f c o u n s e l i n 

argument t o t h e j u r y must be v i e w e d as d e l i v e r e d i n t h e h e a t 

o f d e b a t e ; s u c h s t a t e m e n t s a r e u s u a l l y v a l u e d b y t h e j u r y a t 

t h e i r t r u e w o r t h and a r e n o t e x p e c t e d t o become f a c t o r s i n t h e 

f o r m a t i o n o f t h e v e r d i c t " ) ; Brown, 11 So. 3d a t 909 (same). 

F u r t h e r , t h e p r o s e c u t o r ' s r e m a r k d i d n o t s u g g e s t t h a t M c C r a y 

was r e q u i r e d t o have t h e s o c k s t e s t e d h i m s e l f . I n s t e a d , t h e 

p r o s e c u t o r a p p e a r s t o have b e e n a r g u i n g t h a t t e s t i n g o f t h e 

s o c k s was u n n e c e s s a r y and t h a t , i f d e f e n s e c o u n s e l d i s a g r e e d , 

" [ h ] e c o u l d have t e s t e d t h e dang s o c k s i f he w a n t e d them  

t e s t e d . " (R. 1019; e m p h a s i s a d d e d ) . More i m p o r t a n t l y , t h e 

t r i a l c o u r t t h o r o u g h l y i n s t r u c t e d t h e j u r y t h a t M c C r a y was 

p r e s u m e d i n n o c e n t and t h a t t h e b u r d e n o f p r o v i n g M c C r a y ' s 
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g u i l t b e y o n d a r e a s o n a b l e d o u b t was on t h e S t a t e . (R. 979; 

1022-23.) See P e r a i t a , 897 So. 2d a t 1204 ( " ' J u r o r s a r e 

p r e s u m e d t o f o l l o w t h e t r i a l c o u r t ' s i n s t r u c t i o n s . ' " ( q u o t i n g 

B r y a n t , 727 So. 2d a t 8 7 4 - 7 5 ) ) ; B u r g e s s , 827 So. 2d a t 162 

( " J u r o r s a r e p r e s u m e d t o f o l l o w t h e c o u r t ' s i n s t r u c t i o n s . " ) . 

Thus, any e r r o r o r c o n f u s i o n c r e a t e d by t h e p r o s e c u t o r ' s 

i s o l a t e d , i n a r t f u l r e m a r k was c u r e d b y t h e t r i a l c o u r t t h r o u g h 

i n s t r u c t i o n s . See M i n o r , 914 So. 2d a t 423 ( h o l d i n g t h a t "any 

p o s s i b l e c o n f u s i o n a b o u t t h e b u r d e n o f p r o o f e n g e n d e r e d b y t h e 

p r o s e c u t o r ' s comment was c u r e d b y t h e t r i a l c o u r t ' s p rompt 

i n s t r u c t i o n s t o t h e j u r y t h a t t h e b u r d e n o f p r o o f was on t h e 

S t a t e and t h a t s t a t e m e n t s o f c o u n s e l a r e n o t e v i d e n c e " ) ; 

M e l s o n , 775 So. 2d a t 884-85 ( h o l d i n g t h a t e v e n i f t h e 

p r o s e c u t o r ' s comment t h a t " [ i ] t i s v e r y d i f f i c u l t t o p r o v e 

someone i s i n n o c e n t when t h e y a r e n o t " was i m p r o p e r , t h e 

comment d i d n o t r i s e t o t h e l e v e l o f p l a i n e r r o r b e c a u s e i t 

was " b r i e f a nd i s o l a t e d " and " t h e t r i a l c o u r t [ ] p r o p e r [ l y ] 

i n s t r u c t i o n [ e d ] ... t h e j u r y c o n c e r n i n g t h e b u r d e n o f p r o o f " ) . 

F u r t h e r m o r e , M c C r a y ' s u s e o f t h e s o c k s t o p r e v e n t l e a v i n g 

f i n g e r p r i n t s was o n l y a p a r t o f t h e S t a t e ' s c a s e e s t a b l i s h i n g 

t h a t he p l a n n e d t h e a t t a c k and r e b u t t i n g h i s h e a t - o f - p a s s i o n 
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d e f e n s e . I n a d d i t i o n t o t h e s o c k s , t h e S t a t e a l s o p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t M c C r a y h a d removed t h e b a t t e r y f r o m 

t h e c o r d l e s s t e l e p h o n e so B a c h e l d e r c o u l d n o t c a l l f o r h e l p . 

The S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h e M c C r a y d i s a b l e d 

a l l t h e l i g h t s i n t h e t r a i l e r t o a l l o w h i m t o a t t a c k B a c h e l d e r 

i n t h e d a r k . F i n a l l y , and most damning, d u r i n g c r o s s -

e x a m i n a t i o n , M c C r a y a d m i t t e d t h a t he w a n t e d B a c h e l d e r t o d i e 

t o p r e v e n t h e r f r o m i d e n t i f y i n g h i m as h e r a t t a c k e r . 

C o n s e q u e n t l y , t h e S t a t e p r e s e n t e d o v e r w h e l m i n g e v i d e n c e , 

i n c l u d i n g M c C r a y ' s a d m i s s i o n , r e b u t t i n g h i s h e a t - o f - p a s s i o n 

d e f e n s e . Ex p a r t e Brown, 11 So. 3d a t 938-40 ( h o l d i n g t h a t 

t h e e r r o n e o u s a d m i s s i o n o f e v i d e n c e d i d n o t r i s e t o t h e l e v e l 

o f p l a i n e r r o r b e c a u s e t h e S t a t e p r e s e n t e d o v e r w h e l m i n g 

e v i d e n c e o f g u i l t and t h e i n f e r e n c e drawn f r o m t h e i m p r o p e r 

e v i d e n c e was e s t a b l i s h e d by o t h e r l e g a l e v i d e n c e ) . T h e r e f o r e , 

any e r r o r i n t h e p r o s e c u t o r ' s comment h a d no e f f e c t on t h e 

outcome o f t h e t r i a l a nd d i d n o t r i s e t o t h e l e v e l o f p l a i n 

e r r o r . 

A g g r a v a t i n g and M i t i g a t i n g C i r c u m s t a n c e s 

M c C r a y a l s o a r g u e s t h a t t h e p r o s e c u t o r ' s c l o s i n g 

a r g u m e n t s a t t h e p e n a l t y p h a s e o f t h e t r i a l i m p r o p e r l y m i s l e d 
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t h e j u r y as t o t h e l a w r e g a r d i n g a g g r a v a t i n g and m i t i g a t i n g 

c i r c u m s t a n c e s . S p e c i f i c a l l y , he a r g u e s t h a t r e f e r e n c e s t o h i m 

as " e v i l " and " w i c k e d " i m p r o p e r l y m i s l e d t h e j u r y r e g a r d i n g 

t h e a g g r a v a t i n g c i r c u m s t a n c e t h a t t h e murder was e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , o r c r u e l compared t o o t h e r c a p i t a l 

o f f e n s e s . S p e c i f i c a l l y , he a r g u e s t h a t t h o s e r e f e r e n c e s 

i m p r o p e r l y s u g g e s t e d t h a t t h e j u r y c o u l d f i n d t h e e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , o r c r u e l a g g r a v a t i n g c i r c u m s t a n c e t o e x i s t 

i f i t f o u n d t h a t M c C r a y was " e v i l " and " w i c k e d " w i t h o u t 

d e t e r m i n i n g w h e t h e r t h e c r i m e i t s e l f was e s p e c i a l l y h e i n o u s , 

a t r o c i o u s , o r c r u e l as compared t o o t h e r c a p i t a l o f f e n s e s . He 

f u r t h e r a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y s u g g e s t e d t h a t 

t h e j u r y was n o t r e q u i r e d t o c o n s i d e r t h e m i t i g a t i n g 

c i r c u m s t a n c e s o f f e r e d b y h i m b u t s h o u l d do so o n l y b e c a u s e t h e 

p r o s e c u t o r a s k e d t h e j u r y t o , and t h a t t h e p r o s e c u t o r 

i m p r o p e r l y i n j e c t e d h i s own p e r s o n a l o p i n i o n t h a t t h e 

m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d by M c C r a y " d i d n o t mean 

' s q u a t ' " ( M c C r a y ' s b r i e f , a t 5 8 ) , t h u s i n c r e a s i n g t h e 

l i k e l i h o o d t h a t t h e j u r y d i d n o t p r o p e r l y c o n s i d e r t h e 

m i t i g a t i n g c i r c u m s t a n c e s he o f f e r e d . M c C r a y d i d n o t o b j e c t t o 

t h e p r o s e c u t o r ' s c l o s i n g a r g u m e n t s a t t h e p e n a l t y p h a s e o f t h e 
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t r i a l ; t h e r e f o r e , t h i s C o u r t r e v i e w s t h e s e c l a i m s f o r p l a i n 

e r r o r o n l y . See R u l e 45A, A l a . R. App. P. 

I n c o n t e x t , t h e p r o s e c u t o r a r g u e d t h e f o l l o w i n g t o t h e 

j u r y a t t h e p e n a l t y p h a s e : 

" T h r e e a g g r a v a t i n g c i r c u m s t a n c e s , we s u b m i t , we 
have p r o v e d t o you b e y o n d a r e a s o n a b l e d o u b t 100 
p e r c e n t b e y o n d a l l d o u b t . ... 

II 

"Now, t h e t h i r d a g g r a v a t i n g c i r c u m s t a n c e , I 
s u b m i t we have p r o v e d t o you b e y o n d a l l d o u b t , 
h e i n o u s , a t r o c i o u s a n d c r u e l . The j u d g e w i l l 
t e s t i f y [ s i c ] and t e l l you what t h o s e d e f i n i t i o n s 
a r e . Once a g a i n , I d o n ' t want t o be r e p e t i t i o u s . 
We have a d o p t e d a l l t h e t e s t i m o n y [ f r o m t h e g u i l t 
p h a s e o f t h e t r i a l ] . You h e a r d i t . T h e r e i s 12 o f 
y o u . Two t i m e s 12 i s 24 e a r s , 24 e y e s , 12 h e a r t s , 
s o u l s and m i n d s . You have h e a r d t h e t e s t i m o n y . 

" T h i s i s what he d i d t o [ B a c h e l d e r ] . He t o o k 
t h a t b u t c h e r k n i f e . He t o r t u r e d h e r . He c u t h e r . 
He s l i c e d h e r . He d i c e d h e r . He s t a b b e d h e r . He 
t o o k t h a t dog c h a i n , p u t i t a r o u n d h e r t h r o a t . He 
p u t t h a t b a g o v e r h e r f a c e . He d r u g h e r . 

"He g o t on t h e s t a n d , and I a s k e d h i m , t e l l t h e 
j u r y , H e a t h , who k i l l e d h e r ? And he s a i d he d i d . 

" I s a i d , l e t me a s k h i s s i s t e r , d i d he t e l l you 
he k i l l e d h e r ? Once a g a i n , t h e y p u t on w i t n e s s e s a t 
t h e p e n a l t y p h a s e . Oh, no, he d i d n ' t t e l l me he 
k i l l e d h e r . He d i d n ' t t e l l me. B u t he i s a g o o d 
p e r s o n . 

"He i s n o t a g o o d p e r s o n . He i s an e v i l , 
w i c k e d , p s y c h o p a t h . I ' l l s u b m i t t o y o u , he 
i n f l i c t e d s u c h d e a t h and d e s t r u c t i o n and damage and 
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t o r t u r e on p o o r [ B a c h e l d e r ] . Remember t h e t e s t i m o n y 
f o r e v e r . 

" I a s k e d h i m , what was i t l i k e when you t o o k 
t h i s b u t c h e r k n i f e and you h a d i t and you s t a b b e d 
h e r and you c u t h e r ? How d i d she r e a c t ? What d i d 
she do? She c r i e d . She b e g g e d f o r mercy. She was 
s u f f e r i n g , a s k i n g h i m t o s t o p . He k e p t [ w h a l i n g ] 
away, s t a b b i n g h e r and c u t t i n g h e r . And t h i s i s 
what he d i d . Remember t h e p i c t u r e . T h i s i s what he 
d i d . Took o f f h e r c l o t h e s i n t h e p o s i t i o n he l e f t 
h e r , p u l l e d down h e r p a n t s , c u t h e r u n d e r w e a r , 
p u l l e d up h e r b r a . T h i s i s how he l e f t h e r w i t h 
t h a t dog c h a i n . 

"And he s a y s t h a t she was s t r o n g e r t h a n h i m . 
And t h i s i s t h e b l o o d p a t t e r n s . You have s e e n them. 
I know you h a v e . B u t I have t o s t a n d up h e r e and  
show you and p r o v e i t was h e i n o u s , a t r o c i o u s and  
c r u e l . And what t h o s e d e f i n i t i o n s mean, t h a t he  
i n f l i c t e d p a i n -- he i s e v i l a nd w i c k e d . He d i d i t  
f o r s h e e r e n j o y m e n t o f t h e s u f f e r i n g o f a n o t h e r  
human b e i n g , c o n s c i e n c e l e s s , p i t i l e s s a c t s t h a t he 
d i d t o p o o r [ B a c h e l d e r ] . 

"And l o o k a t t h e b l o o d h e r e , once a g a i n , where 
a f t e r he h a d s t a b b e d h e r and c u t h e r and he i s 
d r a g g i n g h e r a r o u n d , t h e c i r c l e s i n t h e r e . T h a t i s 
h i s own b l o o d . Remember t h e q u e s t i o n : H e a t h , what 
was i t l i k e t o w a l k i n h e r b l o o d w i t h y o u r b a r e 
f e e t ? He t o o k o f f h i s p a n t s , g o t down t o h i s b o x e r 
s h o r t s . He g o t t h a t b u t c h e r k n i f e . What was i t 
l i k e f o r p o o r [ B a c h e l d e r ] -- p h y s i c a l l y , m e n t a l l y , 
e m o t i o n a l l y , w h a t ' s i t l i k e t o f e e l p a i n ? 

"  

"They have p r e s e n t e d some m i t i g a t i n g 
c i r c u m s t a n c e s t o y o u . 
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"But he t o l d h i s own f a m i l y , I d i d n ' t do t h i s . 
What you g o i n g t o do t o me, F r a n k ? I want t o go 
home and see my c h i l d r e n , t h e c h i l d r e n he l o v e d and 
t h e p e o p l e he c a r e d a b o u t . L o o k a t t h e w i t n e s s e s he 
p u t on m i t i g a t i o n . Who were t h e y ? H i s own m o t h e r . 

"  

" H e a t h M c C r a y -- h i s s i s t e r g o t up t h e r e a n d 
s a i d , oh, he t o o k c a r e o f t h e c h i l d r e n . He came t o 
v i s i t . He was w i t h them e v e r y d a y he g o t o f f work. 

"Then t h e y p u t on a n o t h e r woman who s a y s , w e l l , 
I h a d m e d i c a l p r o b l e m s , and he h e l p e d t a k e c a r e o f 
me. What was he d o i n g o v e r t h e r e on t h e j o b t i m e ? 
What was he d o i n g t o h e r ? Use y o u r own i m a g i n a t i o n . 

II 

"He's s l i c k . He's s m a r t . He's i n t e l l i g e n t . He 
knows how t o u s e p e o p l e , t o c o v e r t h i n g s up, how t o 
l i e t o p r o t e c t h i s own s e l f . T h a t ' s what e v i l , 
w i c k e d H e a t h M c C r a y i s . 

"Look a t t h e e v i d e n c e t h a t t h i s c a l l s o u t . What 
was i t l i k e f o r [ B a c h e l d e r ] d u r i n g t h a t t i m e ? Was 
he t h a t g o o d p e r s o n when he was s l a u g h t e r i n g h e r ? 
When she was b e g g i n g f o r mercy, what was he d o i n g t o 
h e r t o make s u r e she c o u l d n ' t i d e n t i f y him? 

II 

i n t h e "And I a s k e d h i m , a d m i t i n t h e c o u r t r o o m t o d a y 
i n f r o n t o f y o u r own f a m i l y members t h a t you k i l l e d 
h e r , you b u t c h e r e d h e r and you d i d i t . What d i d he 
s a y ? I d i d i t . T h e r e ' s no d o u b t . H e i n o u s , 
a t r o c i o u s and c r u e l . 

109 



CR-06-0360 

"What i s p a i n ? What's i t l i k e ? Use y o u r own 
common s e n s e what i t ' s l i k e , t h e p a i n she s u f f e r e d 
and t h e p a i n he has done, p h y s i c a l l y , e m o t i o n a l l y -¬
p h y s i c a l l y , what i t was l i k e f o r [ B a c h e l d e r ] as she 
l a i d i n h e r own t r a i l e r a nd as t h e s e c o n d s t u r n e d 
i n t o m i n u t e s , m i n u t e s t u r n e d i n t o a l o n g e r t i m e , she 
was l y i n g t h e r e , and h e r p o o r l i t t l e h e a r t was j u s t 
a p umping, pumping, pumping, t r y i n g t o g e t a i r and 
o x y g e n i n t o t h e b r a i n where he h a d done a l l t h e s e 
t h i n g s . 

"  

" I h ave t h e b u r d e n o f p r o o f . T h a t ' s why I g e t 
t o go f i r s t . 

"They a r e g o i n g t o t a l k r e a l q u i c k l y a b o u t some 
m i t i g a t i n g c i r c u m s t a n c e s . He was goo d t o t h e 
s i b l i n g s . He was good t o t h e c h i l d r e n . He h e l p e d 
t a k e c a r e o f p e o p l e . He j u s t u s e d p e o p l e i s a l l he 
d i d a nd has done a l l h i s l i f e . 

"  

w i c k e d man. 
good a b o u t h i m i 

any way. 

"Once a g a i n , 

"He's an e v i l a nd w i c k e d man. T h e r e a i n ' t  
n o t h i n g good a b o u t h i m i n any manner o r f a s h i o n i n 

"Once a g a i n , now, he s t i l l h as some e x c u s e s ,  
e x c u s e s t o s a y , w e l l , t h e s e a r e t h i n g s -- m i t i g a t i n g  
c i r c u m s t a n c e s . You s h o u l d c o n s i d e r them. I want  
you t o c o n s i d e r them. B u t t h e y d o n ' t mean s q u a t . 
T h i s -- t h i s -- t h i s was l i f e . A nd now I s u b m i t t o 
yo u , t h e y want you t o s p a r e h i s l i f e . 

"Don't l e t i t h a p p e n . Don't do i t . Don't make 
t h e m i s t a k e . Thank y o u . " 

(R. 1144-55; e m p h a s i s i n d i c a t e s p o r t i o n s c o m p l a i n e d o f b y 

McCray.) 
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Taken o u t o f c o n t e x t , t h e above q u o t e d e m p h a s i z e d 

p o r t i o n s o f t h e p r o s e c u t o r ' s c l o s i n g a r g u m e n t s r e g a r d i n g 

M c C r a y b e i n g " e v i l " a nd " w i c k e d " may a p p e a r t o be i m p r o p e r l y 

s u g g e s t i n g t o t h e j u r y t h a t M c C ray, and n o t t h e c r i m e he 

c o m m i t t e d , i s t h e f o c u s i n d e t e r m i n i n g w h e t h e r t h e c r i m e was 

e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r c r u e l as compared t o o t h e r 

c a p i t a l o f f e n s e s . However, when r e a d i n c o n t e x t o f t h e 

p r o s e c u t o r ' s c o m p l e t e c l o s i n g argument (much o f w h i c h i s 

q u o t e d a b o v e ) , i t i s c l e a r t h a t t h e p r o s e c u t o r ' s argument 

r e g a r d i n g t h i s a g g r a v a t i n g c i r c u m s t a n c e d i d n o t i m p r o p e r l y 

f o c u s on M c C r a y ' s c h a r a c t e r , b u t f o c u s e d on t h e c h a r a c t e r o f 

t h e murder i t s e l f -- i n c l u d i n g t h e l e n g t h o f t h e a s s a u l t , t h e 

wounds i n f l i c t e d , and t h e p a i n and s u f f e r i n g B a c h e l d e r 

e n d u r e d . I n a d d i t i o n , t h e t r i a l c o u r t p r o p e r l y and t h o r o u g h l y 

i n s t r u c t e d t h e j u r y on t h e l a w r e g a r d i n g t h e h e i n o u s , 

a t r o c i o u s , o r c r u e l a g g r a v a t i n g c i r c u m s t a n c e . 

M o r e o v e r , t h e p r o s e c u t o r ' s argument t h a t t h e j u r y s h o u l d 

c o n s i d e r t h e m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d by M c C r a y was a 

c o r r e c t s t a t e m e n t o f t h e l a w , and d i d n o t i m p e r m i s s i b l y 

s u g g e s t t h a t t h e j u r y c o u l d c h o o s e t o n o t c o n s i d e r t h e 

m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d . "The c a p i t a l d e f e n d a n t 

111 



CR-06-0360 

g e n e r a l l y must be a l l o w e d t o i n t r o d u c e any r e l e v a n t m i t i g a t i n g 

e v i d e n c e r e g a r d i n g h i s c h a r a c t e r o r r e c o r d and any o f t h e 

c i r c u m s t a n c e s o f t h e o f f e n s e , and c o n s i d e r a t i o n o f s u c h 

e v i d e n c e i s a c o n s t i t u t i o n a l l y i n d i s p e n s i b l e p a r t o f t h e 

p r o c e s s o f i n f l i c t i n g t h e p e n a l t y o f d e a t h . " Haney v. S t a t e , 

603 So. 2d 368, 389 ( A l a . C r i m . A p p . ) , a f f ' d , 603 So. 2d 368 

( A l a . 1 9 9 1 ) . See a l s o § 13A-5-52, A l a . Code 1975 ("In 

a d d i t i o n t o t h e m i t i g a t i n g c i r c u m s t a n c e s s p e c i f i e d i n S e c t i o n 

13A-5-51, m i t i g a t i n g c i r c u m s t a n c e s s h a l l i n c l u d e any a s p e c t o f 

a d e f e n d a n t ' s c h a r a c t e r o r r e c o r d and any o f t h e c i r c u m s t a n c e s 

o f t h e o f f e n s e t h a t t h e d e f e n d a n t o f f e r s as a b a s i s f o r a 

s e n t e n c e o f l i f e i m p r i s o n m e n t w i t h o u t p a r o l e i n s t e a d o f d e a t h , 

and any o t h e r r e l e v a n t m i t i g a t i n g c i r c u m s t a n c e w h i c h t h e 

d e f e n d a n t o f f e r s as a b a s i s f o r a s e n t e n c e o f l i f e 

i m p r i s o n m e n t w i t h o u t p a r o l e i n s t e a d o f d e a t h . " ) . 

F u r t h e r , when r e a d i n c o n t e x t , t h e p r o s e c u t o r ' s argument 

t h a t t h e m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d by M c C r a y " d o n ' t 

mean s q u a t " was c l e a r l y n o t h i n g more t h a n an argument t h a t t h e 

t h r e e a g g r a v a t i n g c i r c u m s t a n c e s o f f e r e d b y t h e p r o s e c u t i o n f a r 

o u t w e i g h e d t h e m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d by t h e d e f e n s e 

and t h a t M c C r a y s h o u l d be s e n t e n c e d t o d e a t h . T h i s , t o o , was 
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a p r o p e r a r g u m e n t . " ' [ I ] m p e a c h m e n t o f t h e e v i d e n c e o f a 

d e f e n d a n t a n d t h e m a t t e r o f i m p a i r m e n t o f i t s w e i g h t a r e 

p r o p e r l y m a t t e r s f o r argument o f c o u n s e l . . . . ' " B u r g e s s , 827 

So. 2d a t 162 ( A l a . C r i m . App. 1998) ( q u o t i n g M o s l e y v. S t a t e , 

241 A l a . 132, 136, 1 So. 2d 593, 595 ( 1 9 4 1 ) ) . " F u r t h e r , '[a] 

p r o s e c u t o r may p r e s e n t an argument t o t h e j u r y r e g a r d i n g t h e 

a p p r o p r i a t e w e i g h t t o a f f o r d t h e m i t i g a t i n g f a c t o r s o f f e r e d b y 

t h e d e f e n d a n t . ' " V a n p e l t v. S t a t e , [Ms. CR-06-1539, December 

18, 2009] So. 3d , ( A l a . C r i m . App. 2009) ( q u o t i n g 

M a l i c o a t v. M u l l i n , 426 F.3d 1241, 1257 ( 1 0 t h C i r . 2 0 0 5 ) ) . 

T h a t i s , " t h e p r o s e c u t o r , as an a d v o c a t e , may a r g u e t o t h e 

j u r y t h a t i t s h o u l d g i v e t h e d e f e n d a n t ' s m i t i g a t i n g e v i d e n c e 

l i t t l e o r no w e i g h t . " M i t c h e l l , So. 3d a t . See a l s o 

S t a t e v. S t o r e y , 40 S.W.3d 898, 910-11 (Mo. 2001) ( h o l d i n g 

t h a t no e r r o r r e s u l t e d f r o m t h e p r o s e c u t o r ' s c h a r a c t e r i z a t i o n 

o f m i t i g a t i o n as e x c u s e s b e c a u s e t h e " S t a t e i s n o t r e q u i r e d t o 

a g r e e w i t h t h e d e f e n d a n t t h a t t h e e v i d e n c e o f f e r e d d u r i n g t h e 

p e n a l t y p h a s e i s s u f f i c i e n t l y m i t i g a t i n g t o p r e c l u d e 

i m p o s i t i o n o f t h e d e a t h s e n t e n c e [, and] t h e S t a t e i s f r e e t o 

a r g u e t h a t t h e e v i d e n c e i s n o t m i t i g a t i n g a t a l l " ) . 
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T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r , much l e s s p l a i n 

e r r o r , as t o t h e s e c l a i m s . 

C. 

T h i r d , M c C r a y a r g u e s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

a r g u e d f a c t s n o t i n e v i d e n c e when he a r g u e d i n t h e f i r s t 

p e r s o n , p r e t e n d i n g t o be B a c h e l d e r , a t t h e p e n a l t y p h a s e o f 

t h e t r i a l . M c C r a y s p e c i f i c a l l y a r g u e s t h a t t h e p r o s e c u t o r ' s 

s t a t e m e n t s t h a t B a c h e l d e r h a d a " t o u g h l i f e " a nd t h a t she was 

" t i r e d " when she came home f r o m work t h e n i g h t she was 

m u r d e r e d were u n s u p p o r t e d by t h e e v i d e n c e . As n o t e d a b o v e , 

M c C r a y d i d n o t o b j e c t t o t h e p r o s e c u t o r ' s c l o s i n g argument a t 

t h e p e n a l t y p h a s e o f t h e t r i a l ; t h e r e f o r e , t h i s C o u r t r e v i e w s 

t h i s c l a i m f o r p l a i n e r r o r o n l y . See R u l e 45A, A l a . R. App. 

P. 

I n c o n t e x t , t h e p r o s e c u t o r s t a t e d t h e f o l l o w i n g d u r i n g 

h i s r e b u t t a l c l o s i n g a r g u m e n t : 

"And on t h a t t a p e [ o f M c C r a y ' s i n t e r v i e w w i t h 
p o l i c e ] , l y i n g , l y i n g , l y i n g . [ D e f e n s e c o u n s e l ] 
s a i d , w e l l , t h e r e ' s one t h i n g o f t r u t h on t h a t t a p e 
where [ D e t e c t i v e F r a n k ] M e r e d i t h s a y s he h a d known 
H e a t h M cCray. Remember? So what. B u t he c o u l d l i e 
and t e l l s t o r i e s t o s a v e h i s n e c k . We t a l k a b o u t 
l i f e . He p u t s h i s h a n d and t a l k s a b o u t l i f e . I am 
p r o u d t o s t a n d up h e r e f o r t h e S t a t e and f o r 
[ B a c h e l d e r ] and be a v o i c e f o r h e r . And l e t me do 
i t r e a l q u i c k l y . H i . I'm [ B a c h e l d e r ] . You d i d n ' t 
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h e a r me. You d o n ' t know me. B u t l e t me t e l l you 
a b o u t my l i f e r e a l q u i c k . I ' v e h a d a t o u g h l i f e . 
I have g o t a h u s b a n d . I have g o t c h i l d r e n . I work. 
I t a k e c a r e o f m y s e l f . I have a t r a i l e r . I have a 
m o t h e r who l o v e s me. And I g o t h o o k e d up w i t h h i m . 
I made m i s t a k e s . And I p u t h i m o u t , t o l d h i m t o 
l e a v e . 

II 

"And how d i d I g e t p a i d b a c k ? He came -- and 
when I came home f r o m work, and I was t i r e d a nd I 
came home. And when I came i n , he a t t a c k e d me. He 
b u t c h e r e d me. He s l a u g h t e r e d me. I b e g g e d h i m , 
s p a r e me. Q u i t s t a b b i n g me. Q u i t h u r t i n g me. I 
have g o t c h i l d r e n . Q u i t s t a b b i n g me i n t h e b r e a s t . 
Q u i t s t a b b i n g me i n t h e arm. I want t o l i v e . 
P l e a s e d o n ' t d r a g me a r o u n d . P l e a s e d o n ' t h u r t me. 
I want t o l i v e , as he [whaled] and s l i c e d h e r and 
k i l l e d h e r . 

"And t h e y want mercy? They want l i f e . What's a 
human l i f e w o r t h ? You d o n ' t g i v e a s q u a t a b o u t [ t h e 
p r o s e c u t o r ' s ] l i f e . B u t [ B a c h e l d e r ' s ] l i f e was 
i m p o r t a n t t o h e r and h e r c h i l d r e n a nd h e r m o t h e r . 
He d o e s n ' t d e s e r v e any k i n d o f mercy i n any manner 
o r f a s h i o n . 

" [ D e f e n s e c o u n s e l ] s a y s , you w i l l d e c i d e , and we 
want you t o d e c i d e . B u t t h e r e ' s [ B a c h e l d e r ] . I 
want you t o remember what she s a y s . T h i s h u r t s . 
I'm f e e l i n g p a i n . I c a n ' t b r e a t h e r e a l good. I 
have b l o o d c o m i n g o u t on my h a n d s . I t ' s warm. T h i s 
i s what makes me a l i v e . I see p i c t u r e s o f my 
c h i l d r e n . Won't somebody h e l p me? Who i s i n t h e 
b a t h r o o m w a s h i n g t h e i r h a n d s . I c a n ' t g e t t o t h e 
phone. No n e i g h b o r w i l l h e l p me. H e a t h i s 
t o r t u r i n g h e r , s l a u g h t e r i n g h e r , d o i n g t h i n g s t o 
h e r . 

"He s i t s o v e r t h e r e l i k e he s i t s a nd l o o k s a t 
yo u . And t h e y want mercy. And w h a t ' s p a i n ? How do 
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you d e s c r i b e p a i n ? I d o n ' t know. I know what p a i n 
i s . You know what p a i n i s . I a s k e d t h e d o c t o r , d i d 
she f e e l p a i n ? M o s t a s s u r e d l y . Was she t o r t u r e d , 
i n y o u r o p i n i o n ? D i d she s u f f e r ? D i d she f e e l i t ? " 

(R. 1168-70.) 

" ' D u r i n g c l o s i n g a r g u m e n t , t h e p r o s e c u t o r , as w e l l as 

d e f e n s e c o u n s e l , h a s a r i g h t t o p r e s e n t h i s i m p r e s s i o n s f r o m 

t h e e v i d e n c e , i f r e a s o n a b l e , and may a r g u e e v e r y l e g i t i m a t e 

i n f e r e n c e . ' " R e e v e s v. S t a t e , 807 So. 2d 18, 45 ( A l a . C r i m . 

App. 2000) ( q u o t i n g R u t l e d g e v. S t a t e , 523 So. 2d 1087, 1100 

( A l a . C r i m . App. 1 9 8 7 ) , r e v ' d on o t h e r g r o u n d s , 523 So. 2d 

1118 ( A l a . 1 9 8 8 ) , a b r o g a t e d b y B e t h e a v. S p r i n g h i l l M e m o r i a l  

Hosp., 833 So. 2d 1 ( A l a . 2 0 0 2 ) ) . "'"A p r o s e c u t o r as w e l l as 

d e f e n s e c o u n s e l h a s a r i g h t t o p r e s e n t h i s i m p r e s s i o n s f r o m 

t h e e v i d e n c e , " and " [ h ] e may a r g u e e v e r y l e g i t i m a t e i n f e r e n c e 

f r o m t h e e v i d e n c e and may e x a m i n e , c o l l a t e , s i f t , a nd t r e a t 

t h e e v i d e n c e i n h i s own way."'" Sneed v. S t a t e , 1 So. 3d 104, 

139 ( A l a . C r i m . App. 2007) ( q u o t i n g H e n d e r s o n , 584 So. 2d a t 

856-57 ( q u o t i n g i n t u r n Watson v. S t a t e , 398 So. 2d 320, 328 

( A l a . C r i m . App. 1 9 8 0 ) ) ) . H e r e , e v i d e n c e was p r e s e n t e d t h a t 

B a c h e l d e r was a s i n g l e m o t h e r r a i s i n g two c h i l d r e n and t h a t 

she h a d w o r k e d t h e day she was m u r d e r e d . The p r o s e c u t o r ' s 

r e m a r k s t h a t B a c h e l d e r h a d a " t o u g h l i f e " a n d was " t i r e d " when 
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she g o t home f r o m work t h e n i g h t she was m u r d e r e d were 

r e a s o n a b l e i n f e r e n c e s f r o m t h i s e v i d e n c e . I n a d d i t i o n , t h e 

r e m a i n d e r o f t h e p r o s e c u t o r ' s r e m a r k s a b o u t what B a c h e l d e r may 

have been t h i n k i n g and s a y i n g d u r i n g t h e a t t a c k were a l s o 

r e a s o n a b l e i n f e r e n c e s f r o m t h e e v i d e n c e p r e s e n t e d a t t r i a l 

r e g a r d i n g t h e a t t a c k . T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r , 

much l e s s p l a i n e r r o r , as t o t h i s c l a i m . 

D. 

F o u r t h , M c C r a y c o n t e n d s t h a t t h e p r o s e c u t o r i m p r o p e r l y 

c ompared B a c h e l d e r ' s r i g h t s t o h i s r i g h t s and i m p r o p e r l y 

a r g u e d t h a t mercy was n o t a p r o p e r c o n s i d e r a t i o n f o r 

s e n t e n c i n g . B e c a u s e M c C r a y made no o b j e c t i o n t o e i t h e r t h e 

p r o s e c u t o r ' s g u i l t - p h a s e c l o s i n g argument o r p e n a l t y - p h a s e 

c l o s i n g a r g u m e n t , t h e s e c l a i m s a r e r e v i e w e d f o r p l a i n e r r o r 

o n l y . See R u l e 45A, A l a . R. App. P. 

Mc C r a y s p e c i f i c a l l y c h a l l e n g e s t h e f o l l o w i n g as an 

i m p r o p e r c o m p a r i s o n o f h i s r i g h t s w i t h B a c h e l d e r ' s r i g h t s 

d u r i n g t h e p r o s e c u t o r ' s g u i l t - p h a s e c l o s i n g a r g u m e n t : 

"And t h e y want you t o r e w a r d h i m by a l l t h e l i e s 
a nd s t o r i e s a nd what he d i d b y g i v i n g h i m 
m a n s l a u g h t e r , h e a t o f p a s s i o n . T h a t a i n ' t g o i n g t o 
happen. T h a t ' s t o r t u r e . W i l l f u l t o r t u r e o f a n o t h e r 
human b e i n g -- t h a t he l o v e d h e r o r he c o u l d t r e a t 
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h e r l i k e t h a t . Those a r e t h e k i n d s o f t h i n g s t h a t 
happen i n a war. And she i s b e g g i n g h i m . " 

(R. 1017.) M c C r a y a l s o c h a l l e n g e s t h e f o l l o w i n g s t a t e m e n t s by 

t h e p r o s e c u t o r d u r i n g h i s r e b u t t a l p e n a l t y - p h a s e c l o s i n g 

a r g u m e n t as an i m p r o p e r c o m p a r i s o n o f h i s r i g h t s w i t h 

B a c h e l d e r ' s r i g h t s a n d an i m p r o p e r argument t h a t mercy i s n o t 

p e r m i t t e d a t s e n t e n c i n g : 

"And t h e y want mercy? They want l i f e . What's 
a human l i f e w o r t h ? You d o n ' t g i v e a s q u a t a b o u t 
[ t h e p r o s e c u t o r ' s ] l i f e . B u t [ B a c h e l d e r ' s ] l i f e was 
i m p o r t a n t t o h e r and h e r c h i l d r e n and h e r m o t h e r . 
He d o e s n ' t d e s e r v e any k i n d o f mercy i n any manner 
o r f a s h i o n . 

"... I t c a l l s f o r t h e d e a t h p e n a l t y . L o u d l y 
and c l e a r l y , s a y , we, t h i s j u r y , H e a t h M c C r a y , f i n d 
you g u i l t y o f t h e d e a t h p e n a l t y . And what we t e l l 
J u dge J a c k s o n -- o u r d e c i s i o n i s one, two, t h r e e 
a g g r a v a t i n g c i r c u m s t a n c e s , a n d do i t u n a n i m o u s l y , 
l o u d l y and c l e a r l y , and s e n d t h e message t h a t you 
c a n ' t b u t c h e r o u r women i n t h i s community and t h e n 
come i n h e r e and s a y l i f e . 

" L i f e -- h e ' l l be p u n i s h e d by g o i n g t o p r i s o n 
f o r t h e r e s t o f h i s l i f e . [ B a c h e l d e r ' s ] l i f e was 
w o r t h more t h a n t h a t . I t ' s h e r l i f e . T a k en away 
f o r e v e r , f o r e v e r . He a i n ' t g o t no r i g h t t o do i t . 
M e r c y i s what v i c t i m s d o n ' t g e t . He d i d n ' t g i v e h e r 
any. He i s n o t e n t i t l e d t o any t o d a y . Do w h a t ' s 
r i g h t . Send t h e message t h a t H e a t h M c C r a y -- know 
t o d a y and f o r e v e r i t ' s d e a t h f o r t h e most h o r r i b l e , 
s i c k , d i s g u s t i n g , e v i l a c t s t h a t were c o m m i t t e d 
a g a i n s t t h i s woman. Thank y o u . " 
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(R. 1169-73.) 

C o n t r a r y t o M c C r a y ' s c o n t e n t i o n , t h a t p o r t i o n o f t h e 

p r o s e c u t o r ' s g u i l t - p h a s e c l o s i n g argument q u o t e d above was n o t 

a c o m p a r i s o n o f h i s r i g h t s t o t h e r i g h t s o f B a c h e l d e r , b u t 

r a t h e r , was a p r o p e r argument t h a t t h e f a c t s o f t h e c a s e d i d 

n o t s u p p o r t M c C r a y ' s c l a i m o f h e a t o f p a s s i o n . "The 

p r o s e c u t i o n i s e n t i t l e d t o ' s p o t l i g h t t h e d e f e n s e ' s s t r a t e g y , ' 

and a p r o s e c u t o r ' s r e m a r k s d u r i n g c l o s i n g argument p o i n t i n g 

o u t t h e f l a w s i n t h e d e f e n s e ' s t h e o r y o f t h e c a s e do n o t 

c o n s t i t u t e i m p r o p e r a r g u m e n t . " R e e v e s , 807 So. 2d a t 45. 

To t h e e x t e n t t h a t t h e p r o s e c u t o r ' s r e b u t t a l p e n a l t y -

p h a s e c l o s i n g argument c o u l d be c o n s i d e r e d a c o m p a r i s o n o f 

M c C r a y ' s r i g h t s w i t h B a c h e l d e r ' s r i g h t s , t h i s comment d i d n o t 

r i s e t o t h e l e v e l o f p l a i n e r r o r . T h i s C o u r t r e c e n t l y 

e x p l a i n e d i n Brown: 

" I t i s i m p r o p e r f o r a p r o s e c u t o r t o a r g u e t h e 
v i c t i m ' s r i g h t s and t o compare t h o s e r i g h t s t o t h e 
r i g h t s o f t h e d e f e n d a n t . However, as we s t a t e d i n 
M c N a i r [ v. S t a t e , 653 So. 2d 320 ( A l a . C r i m . App. 
1 9 9 2 ) ] : 

"'The p r o s e c u t o r made numerous r e f e r e n c e s 
t o t h e v i c t i m ' s r i g h t s a n d s e v e r a l t i m e s 
i m p l i e d t h a t h e r r i g h t s were t o be w e i g h e d 
a g a i n s t t h e a p p e l l a n t ' s . T h i s was c l e a r l y 
i m p r o p e r . However, we t h i n k t h e s e 
r e f e r e n c e s were v a l u e d by t h e j u r y a t t h e i r 
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t r u e w o r t h , as h a v i n g b e e n u t t e r e d i n t h e 
h e a t o f d e b a t e and were n o t e x p e c t e d t o 
become f a c t o r s i n t h e f o r m a t i o n o f t h e 
v e r d i c t . See Duren v. S t a t e , 590 So. 2d 
360, 364 ( A l a . C r . App. 1 9 9 0 ) , a f f i r m e d , 
590 So. 2d 369 ( A l a . 1 9 9 1 ) , c e r t . d e n i e d , 
503 U.S. 974, 112 S.Ct. 1594, 118 L.Ed.2d 
310 ( 1 9 9 2 ) ; B a n k h e a d v. S t a t e , 585 So. 2d 
97, 106 ( A l a . C r . App. 1 9 8 9 ) , a f f i r m e d as 
t o i n s t a n t i s s u e and remanded on o t h e r 
g r o u n d s , 585 So. 2d 112 ( A l a . 1991) (on 
r e h e a r i n g ) , a f f i r m e d on r e t u r n t o remand, 
625 So. 2d 1141 ( A l a . C r . App. 1 9 9 2 ) ; 
H a r r i s v. S t a t e , 539 So. 2d 1117, 1123 
( A l a . C r . App. 1 9 8 8 ) . ' 

"653 So. 2d a t 337-38. See a l s o C a l h o u n v. S t a t e , 
932 So. 2d 923 ( A l a . C r i m . App. 2 0 0 5 ) , c e r t . d e n i e d , 
548 U.S. 926, 126 S.Ct. 2984, 165 L.Ed.2d 990 (2006) 
(no r e v e r s i b l e e r r o r when p r o s e c u t o r commented t h a t 
t h e d e f e n d a n t ' s m o t h e r g o t t o p l e a d f o r h i s l i f e b u t 
t h a t t h e v i c t i m ' s m o t h e r d i d n o t g e t t o p l e a d f o r 
h e r s o n ' s l i f e ) ; L e w i s v. S t a t e , 889 So. 2d 623 
( A l a . C r i m . App. 2003) (no r e v e r s i b l e e r r o r when 
p r o s e c u t o r a r g u e d t h a t j u r y s h o u l d c o n s i d e r t h e 
r i g h t s o f t h e p e o p l e l i v i n g i n t h e c o u n t y i n w h i c h 
t h e v i c t i m l i v e d ) ; J o h n s o n v. S t a t e , 820 So. 2d 842 
( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 820 So. 2d 883 ( A l a . 
2 0 0 1 ) , c e r t . d e n i e d , 535 U.S. 1058, 122 S.Ct. 1921, 
152 L.Ed.2d 828 (2002) (no r e v e r s i b l e e r r o r when 
p r o s e c u t o r a r g u e d t h a t i t was n o t f a i r t o t h e v i c t i m 
b e c a u s e she d i d n o t g e t a two-week t r i a l l i k e t h e 
d e f e n d a n t ) . F o r t h e r e a s o n s s t a t e d i n M c N a i r , we 
f i n d no p l a i n e r r o r . " 

11 So. 3d a t 918-19. S i m i l a r l y , h e r e , t h i s C o u r t f i n d s t h e 

j u r y v a l u e d t h e p r o s e c u t o r ' s r e m a r k s a t t h e i r t r u e w o r t h , as 

u t t e r e d i n t h e h e a t o f d e b a t e , and h o l d s t h a t t h e y d i d n o t so 
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i n f e c t t h e t r i a l as t o make t h e r e s u l t i n g s e n t e n c e a d e n i a l o f 

due p r o c e s s . 

F i n a l l y , t h e p r o s e c u t o r ' s argument t h a t M c C r a y d e s e r v e d 

no mercy b e c a u s e he d i d n o t show mercy t o B a c h e l d e r was a 

p r o p e r a r g u m e n t . " [ I ] t i s n o t i m p r o p e r f o r t h e p r o s e c u t o r t o 

a r g u e t h a t t h e d e f e n d a n t showed t h e v i c t i m s no mercy." 

M i t c h e l l , So. 3d a t . See a l s o M e l s o n , 775 So. 2d 857. 

I t was l i k e w i s e a p r o p e r r e p l y - i n - k i n d t o d e f e n s e c o u n s e l ' s 

c l o s i n g a rgument a s k i n g t h e j u r y t o show mercy t o M c C r a y and 

t o s e n t e n c e h i m t o l i f e i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y 

o f p a r o l e . See, e.g., C e n t o b i e v. S t a t e , 861 So. 2d 1111 

( A l a . C r i m . App. 2001) ( p r o s e c u t o r a s k i n g j u r y t o show 

d e f e n d a n t t h e same mercy t h a t he showed t h e v i c t i m was p r o p e r 

r e p l y - i n - k i n d t o d e f e n s e c o u n s e l ' s p l e a f o r m e r c y ) ; and S m i t h  

v. S t a t e , 797 So. 2d 503 ( A l a . C r i m . App. 2000) ( p r o s e c u t o r 

a r g u i n g t h a t t h e d e f e n d a n t showed t h e v i c t i m no mercy was a 

p e r m i s s i b l e r e p l y i n k i n d t o d e f e n s e c o u n s e l ' s p l e a f o r 

m e r c y ) . T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r , much l e s s p l a i n 

e r r o r , as t o t h e s e c l a i m s . 
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E. 

F i n a l l y , M c C r a y a r g u e s t h a t t h e c u m u l a t i v e e f f e c t o f t h e 

a l l e g e d p r o s e c u t o r i a l m i s c o n d u c t i n t h i s c a s e d e n i e d h i m a 

f a i r t r i a l a nd w a r r a n t s r e v e r s a l o f h i s c o n v i c t i o n a nd 

s e n t e n c e . T h i s C o u r t h a s c o n s i d e r e d e a c h o f t h e a l l e g a t i o n s 

o f p r o s e c u t o r i a l m i s c o n d u c t i n d i v i d u a l l y a nd has f o u n d t h a t 

none o f t h e a l l e g a t i o n s o f e r r o r r e q u i r e r e v e r s a l . A f t e r 

t h o r o u g h l y r e v i e w i n g t h e r e c o r d a nd c o n s i d e r i n g t h e 

a l l e g a t i o n s o f p r o s e c u t o r i a l m i s c o n d u c t c u m u l a t i v e l y , t h i s 

C o u r t l i k e w i s e f i n d s t h a t t h e c u m u l a t i v e e f f e c t o f any a l l e g e d 

e r r o r s d i d n o t p r o b a b l y i n j u r i o u s l y a f f e c t M c C r a y ' s 

s u b s t a n t i a l r i g h t s a nd a l s o does n o t r e q u i r e r e v e r s a l . See,  

e.g., Ex p a r t e Woods, 789 So. 2d 941, 942-43 n.1 ( A l a . 2001) 

("The c o r r e c t r u l e i s t h a t , w h i l e , u n d e r t h e f a c t s o f a 

p a r t i c u l a r c a s e , no s i n g l e e r r o r among m u l t i p l e e r r o r s may be 

s u f f i c i e n t l y p r e j u d i c i a l t o r e q u i r e r e v e r s a l u n d e r R u l e 45, i f 

t h e a c c u m u l a t e d e r r o r s h a d ' p r o b a b l y i n j u r i o u s l y a f f e c t e d 

s u b s t a n t i a l r i g h t s o f t h e p a r t i e s , ' t h e n t h e c u m u l a t i v e e f f e c t 

o f t h e e r r o r s may r e q u i r e r e v e r s a l . " ) . T h e r e f o r e , t h i s c l a i m 

i s m e r i t l e s s . 
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V. 

M c C r a y n e x t c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

r e m o v i n g p r o s p e c t i v e j u r o r G.F. f o r c a u s e a t t h e r e q u e s t o f 

t h e S t a t e on t h e g r o u n d t h a t she h a d n o t a n s w e r e d q u e s t i o n s 

t r u t h f u l l y d u r i n g v o i r d i r e e x a m i n a t i o n . S p e c i f i c a l l y , M c C r a y 

a r g u e s t h a t G.F. d i d n o t i n t e n t i o n a l l y m i s l e a d t h e p a r t i e s o r 

t h e c o u r t , b u t m e r e l y m i s u n d e r s t o o d t h e q u e s t i o n p o s e d and 

t h a t when t h e q u e s t i o n was l a t e r c l a r i f i e d , G.F. a n s w e r e d 

t r u t h f u l l y . M c C r a y f u r t h e r a r g u e s t h a t f a i l i n g t o answer 

q u e s t i o n s t r u t h f u l l y d u r i n g v o i r d i r e does n o t c o n s t i t u t e a 

s t a t u t o r y o r common-law g r o u n d f o r r e m o v i n g G.F. f o r c a u s e and 

t h a t G.F. e x h i b i t e d no a b s o l u t e b i a s t o w a r r a n t h e r r e m o v a l 

f o r c a u s e . 

The r e c o r d r e f l e c t s t h a t d u r i n g g r o u p v o i r d i r e , t h e 

p r o s e c u t o r a s k e d t h e f o l l o w i n g : 

" H e r e ' s one o f t h o s e h a r d q u e s t i o n s . I 
m e n t i o n e d i t -- I k i n d o f s t a r t e d o u t i n my v o i r 
d i r e -- I n e e d t o see a subpo e n a l i s t , t o o , i f I 
c o u l d . 

" [ D e f e n s e c o u n s e l ] , you were t e l l i n g me -- h e r e 
i s my q u e s t i o n I n e e d t o know. My j o b as t h e 
d i s t r i c t a t t o r n e y i s t o t r y c a s e s i n H o u s t o n and 
H e n r y C o u n t y . T h a t ' s t h e c i r c u i t we h a v e . I l i v e 
h e r e j u s t l i k e you do. I go t o W a l - M a r t . I go t o 
t h e b a l l games. 
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"Thank you, [ d e f e n s e c o u n s e l ] . I ' l l g i v e i t 
b a c k t o y o u . 

" I have f a m i l y . I have c h i l d r e n . My p a r e n t s 
a r e now d e c e a s e d , b u t my p a r e n t s w o u l d go p l a c e s . 
Oh, t h e r e ' s [ t h e p r o s e c u t o r ' s ] m o t h e r . He s e n t my 
l o v e d one t o d e a t h row. [The p r o s e c u t o r ] s e n t my 
son o f f t o 99 y e a r s f o r r a p e . You know how p a r e n t s 
a r e . 

" H e r e ' s my q u e s t i o n . My j o b i n o u r community i s 
t o t r y c a s e s i n H o u s t o n a n d H e n r y C o u n t i e s . I want 
t o a s k y o u , when you came down h e r e f o r j u r y s e r v i c e 
t h i s week, you knew how many p e o p l e were g o i n g t o 
s i t on t h e j u r y . R i g h t ? The max number? How many? 
12. T h e r e may be an a l t e r n a t e o r two. B u t my 
q u e s t i o n t o you i s , does [ t h e p r o s e c u t o r ] g e t t o g e t 
i n t h e j u r y box and g e t t o v o t e and go b a c k i n t o t h e 
room where t h e 12 t h a t g e t s t o v o t e w h e t h e r someone 
i s c o n v i c t e d o f c a p i t a l murder o r t h e y g e t d e a t h ? 
Do I g e t t o do t h a t ? I d o n ' t g e t t o do t h a t . 

"So h e r e ' s my q u e s t i o n . I u n d e r s t a n d human 
n a t u r e . I u n d e r s t a n d t h e q u e s t i o n -- t h a t t h e S t a t e 
s e e k s t o p u t t h e d e f e n d a n t t o d e a t h , on t h e b u r d e n 
o f p r o o f as t h e l a w s a y s i t . I u n d e r s t a n d y o u r 
l o o k s . I was l o o k i n g a t you when I a s k e d t h o s e 
q u e s t i o n s a b o u t t h e b u r d e n o f p r o o f . B e l i e v e me, I 
was l o o k i n g a t y o u r m i n d , y o u r h e a r t and s o u l t h e 
b e s t I can as a human b e i n g , l o o k i n g a t y o u . 

"My q u e s t i o n i s -- I l i v e h e r e . I n e e d t o know 
i f we've e v e r p r o s e c u t e d a member o f y o u r f a m i l y , 
y o u , y o u r s e l f , a c l o s e f r i e n d ? And what I mean by 
t h a t , you know who i s a c l o s e f r i e n d . Someone you 
grew up w i t h . N o t j u s t an a c q u a i n t a n c e . Okay? B u t 
y o u r n e x t - d o o r n e i g h b o r , someone you p l a y e d s p o r t s 
w i t h i n h i g h s c h o o l , t h a t t h e y o r a member o f t h e i r 
f a m i l y was s e n t t o p r i s o n f o r r a p e o r r o b b e r y o r 
m urder -- and t h e y s a y , t h a t [ t h e p r o s e c u t o r ] , he 
s e n t an i n n o c e n t p e r s o n t o p r i s o n . 
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"We have a l r e a d y e s t a b l i s h e d 1 d o n ' t g e t t o 
v o t e . R i g h t ? Okay. B u t i t ' s i m p o r t a n t f o r me t o 
know as t h e d i s t r i c t a t t o r n e y -- he w a n t s a f a i r 
t r i a l . We want a f a i r t r i a l . So my q u e s t i o n i s 
t h i s : 1 f 1 have e v e r p r o s e c u t e d you o r a member o f 
y o u r f a m i l y . 1 d o n ' t want t o know a b o u t s p e e d i n g 
t i c k e t s . B u t 1 do want t o know a b o u t any o t h e r 
o f f e n s e . Any o t h e r f e l o n y . You d o n ' t have t o r a i s e 
y o u r hand. Any f e l o n y o r misdemeanor -- we have 
p r o s e c u t e d you o r any members o f y o u r f a m i l y ? 

"1n o t h e r w o r d s , 1 have t r i e d c a s e s , and we want 
t o know -- be h o n e s t -- we have a l i s t , t o o . So 
i t ' s k i n d o f h a r d b e i n g t h e d i s t r i c t a t t o r n e y -- Mr. 
S m i t h , w o u l d you p l e a s e come up? 

"Now, Mr. S m i t h , i t ' s t r u e 1 p r o s e c u t e d you on 
s u c h and s u c h a day? 

" Y e s , i t i s . 

"So i t p u t s me i n a b a d p o s i t i o n . 1 ' l l do i t , 
b e c a u s e i t ' s my j o b . 1 want a f a i r t r i a l j u s t l i k e 
he w a n t s a f a i r t r i a l . 

"So 1 g u e s s what 1'm a s k i n g you i s -- h e r e i s 
t h e s e c o n d p a r t t h a t goes w i t h i t . 1 do want t o 
know i f we've e v e r p r o s e c u t e d any member o f y o u r 
f a m i l y , i n j u v e n i l e c o u r t , c i r c u i t c o u r t . 1 d o n ' t 
want t o know a b o u t c i v i l c o u r t . 1 d o n ' t want t o 
know a b o u t d i v o r c e s . T h a t ' s none o f my b u s i n e s s . 
1 d o n ' t want t o know a b o u t c u s t o d y f i g h t s . T h a t ' s 
none o f my b u s i n e s s . 1 s a i d c r i m i n a l c o u r t . 1n 
o t h e r w o r d s , c i r c u i t , d i s t r i c t , you know, t r a f f i c 
c o u r t . 1 d o n ' t want t o know a b o u t s p e e d i n g . 

"1 w o u l d want t o know a b o u t a DU1, you know, 
e x c e s s i v e s p e e d i n g , where a man i s e l u d i n g . B u t n o t 
s p e e d i n g o r r u n n i n g a s t o p s i g n . 1 d o n ' t want t o 
know a b o u t t h a t . 1 d o n ' t do t h e p r o s e c u t i o n s f o r 
t h e C i t y o f D o t h a n . B u t i f t h e y a r e t h e r e , 1 want 
t o know, b e c a u s e we have r e c o r d s , t o o . So 1 n e e d t o 
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know t h a t . T e l l us t h a t c o n f i d e n t i a l l y . A c o u p l e 
o f p e o p l e have a l r e a d y r e s p o n d e d up f r o n t . T hose 
t h a t have a l r e a d y t o l d us d o n ' t have t o come up o r 
t e l l us t h a t . So 1 w o u l d l i k e t o know t h a t , 
p l e a s e . " 

(R. 99-103.) F o l l o w i n g g r o u p v o i r d i r e , G.F. was q u e s t i o n e d 

i n d i v i d u a l l y as f o l l o w s : 

" [ G . F . ] : H i . I'm [ G . F . ] . 

"THE COURT: Y e s , [ G . F . ] ? 

" [ G . F . 2 0 ] : 1'm s u r e t h a t [ t h e p r o s e c u t o r ] o r 
[ d e f e n s e c o u n s e l ] , [ 2 1 ] one, has p r o s e c u t e d one o f my 
f a m i l y members. N o t t h a t i t w o u l d a f f e c t my 
j u d g m e n t , b u t 1 t h o u g h t you guys s h o u l d know. 

"THE COURT: You t h i n k you have some f a m i l y 
members t h a t have b e e n p r o s e c u t e d ? 

" [ G . F . ] : Y e s . 

"THE COURT: And 1 b e l i e v e you s a i d y o u r 
p o s i t i o n i s t h a t i t s h o u l d n ' t a f f e c t you i n t h e c a s e 
i n a n y way? 

" [ G . F . ] : No. 

"THE COURT: Any q u e s t i o n s , [ p r o s e c u t o r ] ? 

" [ P r o s e c u t o r ] : No. Thank you f o r y o u r h o n e s t y . 

2 0The r e c o r d i n d i c a t e s t h a t d e f e n s e c o u n s e l was s p e a k i n g 
h e r e ; h o w e v er, i t i s c l e a r t h a t was a t y p o g r a p h i c a l e r r o r . 

2 1The r e c o r d r e f l e c t s t h a t d e f e n s e c o u n s e l h a s p r e v i o u s l y 
w o r k e d as a d i s t r i c t a t t o r n e y a nd h a d a l s o p r e v i o u s l y b e e n a 
c i r c u i t c o u r t j u d g e . 
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"THE COURT: Or, [ d e f e n s e c o u n s e l ] ? 

" [ D e f e n s e c o u n s e l ] : No, s i r . " 

(R. 189-90.) 

A f t e r v o i r d i r e e x a m i n a t i o n h a d c o n c l u d e d , t h e f o l l o w i n g 

o c c u r r e d : 

" [ P r o s e c u t o r ] : J u d g e , t h e o n l y p r o b l e m 1 have 
-- [ G . F . ] , we show we have a c t u a l l y p r o s e c u t e d h e r . 
She has t h e f t o f p r o p e r t y c o n v i c t i o n s a n d p o s s e s s i o n 
o f a c o n t r o l l e d s u b s t a n c e h e r s e l f . So 1 am g o i n g t o 
s t r i k e h e r . You know, 1 j u s t -- she s a i d h e r 
f a m i l y . B u t i t ' s h e r , t o o . So 1 e i t h e r have t o 
b r i n g h e r b a c k i n , u n l e s s t h e y a r e n o t g o i n g t o 
o b j e c t -- 1 am j u s t t e l l i n g my b a s i s . 1 am g o i n g t o 
s t r i k e h e r f o r f a m i l y members w h e t h e r t h e y l i k e i t 
o r n o t . 

"One o f them s a i d t h e y d i d n ' t -- [ d e f e n s e 
c o u n s e l ] , l i k e [ p r o s p e c t i v e j u r o r D.H.], and 1 am 
g o i n g t o s t r i k e h e r , t o o . B u t , you know, t h e C o u r t s 
-- t h e a p p e l l a t e c o u r t s e i t h e r want me t o b r i n g h e r 
i n o r be a b l e t o p r o v e i t . So 1 can g e t my f i l e , o r 
i f we n e e d t o , b r i n g h e r b a c k i n . 

"THE COURT: We c a n b r i n g h e r b a c k i n , 1 g u e s s . 
D i d e v e r y b o d y come up t o t h e be n c h ? 

" [ G . F . ] , you h a d i n d i c a t e d you h a d v a r i o u s 
f a m i l y members who have b e e n p r o s e c u t e d . Have you 
e v e r been p r o s e c u t e d f o r s o m e t h i n g ? 

" [ G . F . ] : 1 mean, 1 have p l e d g u i l t y b e f o r e i t 
g o t t h a t f a r . 1 t was a d r u g c a s e where my h u s b a n d 
was i n v o l v e d -- my e x - h u s b a n d -- and 1 p l e a d e d 
g u i l t y , b e c a u s e 1 d i d know a b o u t i t . 1 mean, i t 
w a s n ' t me p e r s o n a l l y , b u t 1 d i d know a b o u t h i m --
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"THE COURT: So you have h a d a c a s e y o u r s e l f , 

a l s o ? 

" [ G . F . ] : Y e s . 

"THE COURT: We j u s t w a n t e d t o g e t t h a t s t r a i g h t 
and make s u r e you a r e t h e same p e r s o n . 

" [ G . F . ] : Uh-huh. T h a t w o u l d be me. 

" [ P r o s e c u t o r ] : Thank you f o r y o u r h o n e s t y , 
ma'am. You d i d come up. Thank y o u . " 

(R. 200-01.) A f t e r t h e p a r t i e s c h a l l e n g e d s e v e r a l o t h e r 

p r o s p e c t i v e j u r o r s f o r c a u s e , t h e f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : I move t o s t r i k e [ G . F . ] , b e c a u s e 
she w a s n ' t t r u t h f u l on h e r s . I n o t h e r w o r d s , I 
p r o v e d t o t h e C o u r t t h a t , you know, i t was h e r , and 
n o t j u s t f a m i l y members. I am e n t i t l e d t o a 
t r u t h f u l r e s p o n s e s p e c i f i c a l l y f r o m h e r . And I 
a s k e d t h a t q u e s t i o n and t o b r i n g h e r b a c k i n . So I 
w o u l d move t o s t r i k e h e r f o r c a u s e . 

"THE COURT: What s a y s t h e d e f e n s e ? 

" [ D e f e n s e c o u n s e l ] : Y o u r Honor, we f e e l t h a t 
t h a t does n o t r i s e t o t h a t l e v e l o f b e i n g a s t r i k e 
f o r c a u s e . She d i d , when s p e c i f i c a l l y a s k e d b y [ t h e 
p r o s e c u t o r ] i f she h a d bee n p r o s e c u t e d -¬

"THE COURT: I w i l l s t r i k e h e r f o r c a u s e . 

" [ D e f e n s e c o u n s e l ] : We e x c e p t and we c i t e as 
g r o u n d s a l l t h e m a t e r i a l I have s t a t e d , p l u s w h a t ' s 
i n o u r s e p a r a t e l y f i l e d memorandum." 

(R. 208-09.) 
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W i t h o u t d e c i d i n g w h e t h e r a t r i a l c o u r t may g r a n t a 

p a r t y ' s f o r - c a u s e c h a l l e n g e o f a p r o s p e c t i v e j u r o r who was 

d i s h o n e s t d u r i n g v o i r d i r e , t h i s C o u r t h o l d s t h a t e r r o r , i f 

any, i n r e m o v i n g p r o s p e c t i v e j u r o r G.F. was h a r m l e s s . 2 2 R u l e 

45, A l a . R. App. P. I n D a i l e y v. S t a t e , 828 So. 2d 340, 343 

( A l a . 2 0 0 1 ) , t h e A l a b a m a Supreme C o u r t h e l d t h a t t h i s C o u r t 

h a d " e r r e d i n f a i l i n g t o p e r f o r m a h a r m l e s s - e r r o r a n a l y s i s " 

a f t e r d e t e r m i n i n g t h a t t h e t r i a l c o u r t h a d i m p r o p e r l y removed 

a p r o s p e c t i v e j u r o r f o r c a u s e . The A l a bama Supreme C o u r t went 

on t o e x p l a i n : 

" R u l e 45, A l a . R. App. P., r e a d s : 

"'No j u d g m e n t may be r e v e r s e d o r s e t 
a s i d e , n o r new t r i a l g r a n t e d i n any c i v i l 
o r c r i m i n a l c a s e on t h e g r o u n d o f 
m i s d i r e c t i o n o f t h e j u r y , t h e g i v i n g o r 
r e f u s a l o f s p e c i a l c h a r g e s o r t h e i m p r o p e r 
a d m i s s i o n o r r e j e c t i o n o f e v i d e n c e , n o r f o r 
e r r o r as t o any m a t t e r o f p l e a d i n g o r 
p r o c e d u r e , u n l e s s i n t h e o p i n i o n o f t h e 
c o u r t t o w h i c h t h e a p p e a l i s t a k e n o r 

2 2 T h i s C o u r t h o l d s t h a t G.F.'s f a i l u r e t o answer q u e s t i o n s 
r e g a r d i n g h e r p r i o r c r i m i n a l e x p e r i e n c e t r u t h f u l l y d u r i n g v o i r 
d i r e w o u l d be a r a c e - n e u t r a l r e a s o n j u s t i f y i n g a p e r e m p t o r y 
c h a l l e n g e . See Brown v. S t a t e , 982 So.2d 565, 586 ( A l a . C r i m . 
App. 2006) ( h o l d i n g t h a t p o t e n t i a l j u r o r s ' f a i l u r e t o d i s c l o s e 
p r i o r c o n v i c t i o n s i s a r a c e - n e u t r a l r e a s o n ) . 
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a p p l i c a t i o n i s made, a f t e r an e x a m i n a t i o n 
o f t h e e n t i r e c a u s e , i t s h o u l d a p p e a r t h a t 
t h e e r r o r c o m p l a i n e d o f has p r o b a b l y 
i n j u r i o u s l y a f f e c t e d t h e s u b s t a n t i a l r i g h t s 
o f t h e p a r t i e s . ' 

" I n E v a n s v. S t a t e , [794 So. 2d 411 ( A l a . 
2 0 0 0 ) ] , t h e t r i a l c o u r t h a d g r a n t e d t h e S t a t e ' s 
c h a l l e n g e o f a v e n i r e m e m b e r f o r c a u s e b a s e d upon t h e 
f a c t t h a t she was m a r r i e d t o d e f e n s e c o u n s e l ' s 
u n c l e . The C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t t h e 
t r i a l c o u r t h a d e r r e d i n g r a n t i n g t h e c h a l l e n g e and 
t h a t E v a n s ' s c o n s t i t u t i o n a l r i g h t t o a f a i r t r i a l 
h a d b e e n v i o l a t e d . T h e r e f o r e , t h e C o u r t o f C r i m i n a l 
A p p e a l s r e v e r s e d E v a n s ' s c o n v i c t i o n s . T h i s C o u r t 
h e l d t h a t t h e t r i a l c o u r t h a d e r r e d i n g r a n t i n g t h e 
S t a t e ' s c h a l l e n g e f o r c a u s e , b u t h e l d t h a t t h e e r r o r 
was ' h a r m l e s s e r r o r ' u n d e r R u l e 45, A l a . R. App. P. 
We r e a s o n e d i n E v a n s t h a t t h e d e f e n d a n t ' s 
c o n s t i t u t i o n a l r i g h t s h a d n o t b e e n v i o l a t e d : 

"'Evans a r g u e s t h a t t h e t r i a l c o u r t ' s 
e r r o r i n e x c u s i n g [ v e n i r e m e m b e r ] E.F.W. 
v i o l a t e d h i s r i g h t t o a t r i a l b y an 
i m p a r t i a l j u r y , a r i g h t g u a r a n t e e d b y 
Amendments 6 and 14 o f t h e U n i t e d S t a t e s 
C o n s t i t u t i o n and § 6 o f t h e A l a b a m a 
C o n s t i t u t i o n . However, t h e U n i t e d S t a t e s 
Supreme C o u r t h a s h e l d t h a t a d e f e n d a n t ' s 
f e d e r a l r i g h t t o an i m p a r t i a l j u r y was n o t 
a u t o m a t i c a l l y v i o l a t e d m e r e l y b y an 
e r r o n e o u s r u l i n g on a c h a l l e n g e f o r c a u s e . 
R o s s v. Oklahoma, 487 U.S. 81, 87-88 [, 108 
S.Ct. 2273, 101 L.Ed.2d 80] ( 1 9 8 8 ) ; see 
a l s o U n i t e d S t a t e s v. M a r t i n e z - S a l a z a r , 528 
U.S. 304 [, 120 S.Ct. 774, 145 L.Ed.2d 792] 
( 2 0 0 0 ) . As l o n g as t h e j u r y t h a t h e a r d t h e 
c a s e was i m p a r t i a l , t h e r i g h t g u a r a n t e e d b y 
t h e U n i t e d S t a t e s C o n s t i t u t i o n was n o t 
v i o l a t e d . See R o s s , 487 U.S. a t 87-88 [, 
108 S.Ct. 2 2 7 3 ] . T h i s r u l e w o u l d a l s o a p p l y 
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t o § 6 o f t h e Al a b a m a C o n s t i t u t i o n , w h i c h 
g i v e s t h e d e f e n d a n t t h e r i g h t t o a t r i a l 
"by an i m p a r t i a l j u r y o f t h e c o u n t y o r 
d i s t r i c t i n w h i c h t h e o f f e n s e was 
c o m m i t t e d . " The p l a i n m e a n i n g o f t h i s 
l a n g u a g e i s t h a t t h e d e f e n d a n t i s e n t i t l e d 
o n l y t o an i m p a r t i a l j u r y and t h a t u n l e s s 
t h e d e f e n d a n t c a n show t h a t a t r i a l c o u r t ' s 
e r r o n e o u s r u l i n g d u r i n g j u r y s e l e c t i o n 
p r e v e n t e d t h e j u r y f r o m b e i n g i m p a r t i a l , 
t h e r e i s no v i o l a t i o n o f § 6.' 

"794 So. 2d a t 414. 

"He r e , D a i l e y has made no s h o w i n g t h a t h e r r i g h t 
t o an i m p a r t i a l j u r y was p r o b a b l y i n j u r i o u s l y 
a f f e c t e d b y t h e t r i a l c o u r t ' s e r r o r i n r e m o v i n g K.K. 
T h e r e f o r e , we c o n c l u d e t h a t t h e t r i a l c o u r t ' s e r r o r 
i n r e m o v i n g K.K. was n o t r e v e r s i b l e , b e c a u s e , e v e n 
w i t h t h e e r r o r , D a i l e y h a d a f a i r t r i a l w i t h an 
i m p a r t i a l j u r y . The j u d g m e n t o f t h e C o u r t o f 
C r i m i n a l A p p e a l s i s r e v e r s e d and t h e c a s e i s 
remanded." 

D a i l e y , 828 So. 2d a t 343-44. 

S i m i l a r l y , M c C r a y "has made no s h o w i n g t h a t [ h i s ] r i g h t 

t o an i m p a r t i a l j u r y was p r o b a b l y i n j u r i o u s l y a f f e c t e d b y t h e 

t r i a l c o u r t ' s e r r o r [ , i f any,] i n r e m o v i n g [ p o t e n t i a l j u r o r 

G . F . ] " I d . a t 343. F u r t h e r , t h i s C o u r t ' s r e v i e w o f t h e 

r e c o r d has f a i l e d t o r e v e a l any p r o b a b l e p r e j u d i c e r e s u l t i n g 

f r o m t h e r e m o v a l o f p o t e n t i a l j u r o r G.F. T h e r e f o r e , t h e t r i a l 

c o u r t ' s e r r o r , i f any, i n r e m o v i n g G.F. was h a r m l e s s b e c a u s e 

M c C r a y h a d a f a i r t r i a l w i t h an i m p a r t i a l j u r y . 

131 



CR-06-0360 

V I . 

M c C r a y n e x t c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n t o s u p p r e s s t h e s t a t e m e n t he made t o p o l i c e 

as w e l l as t h e DNA sample t a k e n f r o m h i m on t h e g r o u n d t h a t he 

d i d n o t k n o w i n g l y and v o l u n t a r i l y w a i v e h i s M i r a n d a r i g h t s . 

S p e c i f i c a l l y , he a r g u e s t h a t h i s l o w i n t e l l i g e n c e l e v e l 

r e n d e r e d h i m i n c a p a b l e o f k n o w i n g l y and v o l u n t a r i l y w a i v i n g 

h i s r i g h t s . He a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g i n t o e v i d e n c e , a nd p l a y i n g f o r t h e j u r y , o v e r h i s 

o b j e c t i o n , t h e v i d e o t a p e o f h i s s t a t e m e n t b e c a u s e he b e l i e v e s 

t h a t t h e t a p e was n o t p r o p e r l y a u t h e n t i c a t e d . 

B e f o r e t r i a l , M c C r a y f i l e d a m o t i o n t o s u p p r e s s h i s 

s t a t e m e n t i n w h i c h he a s s e r t e d t h e f o l l o w i n g : 1) t h e r e was no 

p r o b a b l e c a u s e t o a r r e s t o r d e t a i n h i m a t t h e t i m e he made h i s 

s t a t e m e n t ; 2) " [ t ] h e q u e s t i o n i n g t o o k p l a c e i n an i n h e r e n t l y 

c o e r c i v e s e t t i n g " ; and 3) t h e s t a t e m e n t was t a k e n " w i t h o u t 

p r o p e r l y M i r a n d i z i n g h i m " and w i t h o u t p r o p e r l y " o b t a i n [ i n g ] a 

w a i v e r o f h i s r i g h t a g a i n s t s e l f - i n c r i m i n a t i o n . " (C. 348-49.) 

A t t r i a l , M c C r a y r e q u e s t e d a n d r e c e i v e d a c o n t i n u i n g o b j e c t i o n 

t o t h e a d m i s s i o n o f h i s s t a t e m e n t and a l l e v i d e n c e o b t a i n e d 

d u r i n g o r a f t e r h i s s t a t e m e n t on t h e same g r o u n d s as t h o s e 
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r a i s e d i n h i s m o t i o n t o s u p p r e s s . M c C r a y , however, n e v e r 

a r g u e d t h a t h i s l o w i n t e l l e c t u a l f u n c t i o n i n g r e n d e r e d h i s 

w a i v e r o f h i s M i r a n d a r i g h t s i n v o l u n t a r y . I n a d d i t i o n , 

a l t h o u g h M c C r a y o b j e c t e d a t t r i a l t o t h e a l l e g e d l a c k o f 

a u t h e n t i c a t i o n o f t h e v i d e o t a p e o f h i s s t a t e m e n t , he d i d so 

o n l y when t h e v i d e o t a p e was a b o u t t o be p l a y e d f o r t h e j u r y , 

w h i c h was a f t e r t h e v i d e o t a p e h a d a l r e a d y b e e n a d m i t t e d i n t o 

e v i d e n c e w i t h o u t any o b j e c t i o n ( s e e e x p l a n a t i o n b e l o w ) . 

T h e r e f o r e , b e c a u s e n e i t h e r o f t h e s e c l a i m s was p r o p e r l y 

p r e s e r v e d i n t h e t r i a l c o u r t , t h i s C o u r t r e v i e w s them f o r 

p l a i n e r r o r o n l y . See R u l e 45A, A l a . R. App. P. 

V o l u n t a r i n e s s 

A t t h e p r e t r i a l h e a r i n g on M c C r a y ' s m o t i o n t o s u p p r e s s , 

D e t e c t i v e F r a n k M e r e d i t h t e s t i f i e d , as he d i d a t t r i a l , t h a t 

t h e a f t e r n o o n t h a t B a c h e l d e r ' s body was f o u n d , McCray 

v o l u n t a r i l y came t o t h e p o l i c e s t a t i o n t o s p e a k w i t h p o l i c e . 

A c c o r d i n g t o D e t e c t i v e M e r e d i t h , when McCray i n i t i a l l y 

a r r i v e d , he was n o t a s u s p e c t and was n o t u n d e r a r r e s t . 

A l t h o u g h M c C r a y was f r e e t o l e a v e a t any t i m e , D e t e c t i v e 

M e r e d i t h n o n e t h e l e s s a d v i s e d McCray o f h i s M i r a n d a r i g h t s . 

D e t e c t i v e M e r e d i t h s a i d t h a t McCray a p p e a r e d t o u n d e r s t a n d h i s 
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r i g h t s and t h a t M cCray s p e c i f i c a l l y s t a t e d t h a t he u n d e r s t o o d 

h i s r i g h t s . McCray t h e n s i g n e d a w a i v e r - o f - r i g h t s f o r m . 

M c C r a y d i d n o t a p p e a r t o be u n d e r t h e i n f l u e n c e o f a l c o h o l o r 

n a r c o t i c s and he a p p e a r e d t o u n d e r s t a n d e v e r y t h i n g t h a t was 

s a i d t o h i m . A c c o r d i n g t o D e t e c t i v e M e r e d i t h , M c C r a y h a d 

c o m p l e t e d h i g h s c h o o l , and he knew M c C r a y p e r s o n a l l y and knew 

t h a t M c C r a y u n d e r s t o o d t h e E n g l i s h l a n g u a g e . D e t e c t i v e 

M e r e d i t h f u r t h e r t e s t i f i e d t h a t n e i t h e r he n o r any o t h e r 

o f f i c e r p r e s e n t t h r e a t e n e d M c C r a y o r o f f e r e d M c C r a y any r e w a r d 

f o r m a k i n g a s t a t e m e n t . D e t e c t i v e M e r e d i t h s t a t e d a t t h e 

s u p p r e s s i o n h e a r i n g t h a t he i n i t i a l l y s p o k e w i t h M c C r a y i n t h e 

c o n f e r e n c e room b r i e f l y a n d t h a t M c C r a y t h e n r e q u e s t e d a 

p o l y g r a p h e x a m i n a t i o n . Once t h e p o l y g r a p h was c o m p l e t e d and 

he h a d r e c e i v e d t h e r e s u l t s , M e r e d i t h t h e n q u e s t i o n e d M c C r a y 

i n an i n t e r v i e w room. B e f o r e t h e i n t e r r o g a t i o n b e g a n , 

M e r e d i t h r e m i n d e d M c C r a y o f h i s M i r a n d a r i g h t s , and M c C r a y 

i n d i c a t e d t h a t he u n d e r s t o o d h i s r i g h t s and t h a t he was s t i l l 

w i l l i n g t o s p e a k w i t h h i m . 2 3 D e t e c t i v e M e r e d i t h a l s o t e s t i f i e d 

2 3 T h i s C o u r t has r e v i e w e d t h e v i d e o t a p e o f M c C r a y ' s 
s t a t e m e n t , and i t s u p p o r t s D e t e c t i v e M e r e d i t h ' s t e s t i m o n y t h a t 
he r e m i n d e d M c C r a y o f h i s r i g h t s b e f o r e t h e i n t e r r o g a t i o n 
b e g a n . 
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t h a t a t a p p r o x i m a t e l y 3:00 p.m. t h a t a f t e r n o o n , j u s t b e f o r e 

t h e p o l y g r a p h e x a m i n a t i o n , he r e q u e s t e d and r e c e i v e d M c C r a y ' s 

c o n s e n t t o t a k e a DNA s a m p l e . 

R e g a r d i n g c o n f e s s i o n s , t h i s C o u r t has e x p l a i n e d : 

"The g e n e r a l r u l e i s t h a t a c o n f e s s i o n o r o t h e r 
i n c u l p a t o r y s t a t e m e n t i s p r i m a f a c i e i n v o l u n t a r y and 
i n a d m i s s i b l e and t h e b u r d e n i s on t h e S t a t e t o p r o v e 
b y a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t s u c h a 
c o n f e s s i o n o r s t a t e m e n t i s v o l u n t a r y and a d m i s s i b l e . 
See, e.g., Ex p a r t e P r i c e , 725 So. 2d 1063 ( A l a . 
1998) . To p r o v e v o l u n t a r i n e s s , t h e S t a t e must 
e s t a b l i s h t h a t t h e d e f e n d a n t 'made an i n d e p e n d e n t 
and i n f o r m e d c h o i c e o f h i s own f r e e w i l l , t h a t he 
p o s s e s s e d t h e c a p a b i l i t y t o do s o , and t h a t h i s w i l l 
was n o t o v e r b o r n e b y p r e s s u r e s and c i r c u m s t a n c e s 
s w i r l i n g a r o u n d h i m . ' L e w i s v. S t a t e , 535 So. 2d 
228, 235 ( A l a . C r i m . App. 1 9 8 8 ) . I f t h e c o n f e s s i o n 
o r i n c u l p a t o r y s t a t e m e n t i s t h e r e s u l t o f c u s t o d i a l 
i n t e r r o g a t i o n , t h e S t a t e must a l s o p r o v e t h a t t h e 
d e f e n d a n t was p r o p e r l y a d v i s e d o f , and t h a t he 
v o l u n t a r i l y w a i v e d , h i s M i r a n d a r i g h t s . See Ex 
p a r t e J o h n s o n , 620 So. 2d 709 ( A l a . 1 9 9 3 ) , and 
W a l d r o p v. S t a t e , 859 So. 2d 1138 ( A l a . C r i m . App. 
2 0 0 0 ) , a f f ' d , 859 So. 2d 1181 ( A l a . 2 0 0 2 ) . " 

E g g e r s v. S t a t e , 914 So. 2d 883, 898-99 ( A l a . C r i m . App. 

2 0 0 4 ) . "'Whether a [ M i r a n d a ] w a i v e r i s v o l u n t a r y , k n o w i n g , 

and i n t e l l i g e n t depends on t h e p a r t i c u l a r f a c t s and u n d e r l y i n g 

c i r c u m s t a n c e s o f e a c h c a s e , i n c l u d i n g t h e b a c k g r o u n d , 

e x p e r i e n c e , and c o n d u c t o f t h e a c c u s e d -- i . e . , t h e t o t a l i t y 

o f t h e c i r c u m s t a n c e s . ' " W a l d r o p v. S t a t e , 859 So. 2d 1138, 

1156 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 859 So. 2d 1181 ( A l a . 
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2002) ( q u o t i n g C l i c k v. S t a t e , 695 So. 2d 209, 218 ( A l a . C r i m . 

App. 1 9 9 6 ) ) . "The f a c t t h a t a d e f e n d a n t may s u f f e r f r o m a 

m e n t a l i m p a i r m e n t o r l o w i n t e l l i g e n c e w i l l n o t , w i t h o u t o t h e r 

e v i d e n c e , r e n d e r a c o n f e s s i o n i n v o l u n t a r y . " B a k e r v. S t a t e , 

557 So. 2d 851, 853 ( A l a . C r i m . App. 1 9 9 0 ) . "'A d e f e n d a n t ' s 

m e n t a l i m p a i r m e n t , e v e n i f i t e x i s t s , i s m e r e l y one f a c t o r 

a f f e c t i n g t h e v a l i d i t y o f h i s w a i v e r o r r i g h t s and t h e 

v o l u n t a r i n e s s o f h i s c o n f e s s i o n . ' " Dobyne v. S t a t e , 672 So. 

2d 1319, 1337 ( A l a . C r i m . App. 1 9 9 4 ) , a f f ' d , 672 So. 2d 1354 

( A l a . 1995) ( q u o t i n g W h i t t l e v. S t a t e , 518 So. 2d 793, 796-97 

( A l a . C r i m . App. 1 9 8 7 ) . As t h i s C o u r t e x p l a i n e d i n a d d r e s s i n g 

a s i m i l a r i s s u e i n B y r d v. S t a t e , [Ms. CR-07-0113, May 1, 

2009] ___ So. 3d ___ ( A l a . C r i m . App. 2 0 0 9 ) : 

"A d e f e n d a n t ' s l o w IQ i s o n l y one f a c t o r t h a t 
must be c o n s i d e r e d when r e v i e w i n g t h e t o t a l i t y o f 
t h e c i r c u m s t a n c e s . See Dobyne v. S t a t e , 672 So. 2d 
1319, 1337 ( A l a . C r i m . App. 1 9 9 4 ) ; B e c k w o r t h v.  
S t a t e , 946 So. 2d 490, 517 ( A l a . C r i m . App. 2 0 0 5 ) . 
' W h i l e an a c c u s e d ' s i n t e l l i g e n c e and l i t e r a c y a r e 
i m p o r t a n t f a c t o r s , ... weak i n t e l l e c t o r i l l i t e r a c y 
a l o n e w i l l n o t r e n d e r a c o n f e s s i o n i n a d m i s s i b l e . ' 
Hobbs v. S t a t e , 401 So. 2d 276, 282 ( A l a . C r i m . App. 
1 9 8 1 ) ; see a l s o Hodges v. S t a t e , 926 So. 2d 1060, 
1073 ( A l a . C r i m . App. 2005) (same); c f ^ C o l o r a d o v.  
C o n n e l l y , 479 U.S. 157, 165 (1986) ( h o l d i n g t h a t 
m e n t a l d e f e c t s a l o n e a r e i n s u f f i c i e n t t o e s t a b l i s h 
t h a t a c o n f e s s i o n was i n v o l u n t a r y u n d e r t h e Due 
P r o c e s s C l a u s e ) . As t h i s c o u r t s t a t e d i n B e c k w o r t h : 
'[A] d e f e n d a n t ' s l o w IQ does n o t p r e c l u d e a f i n d i n g 
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t h a t a M i r a n d a w a i v e r was v o l u n t a r y u n l e s s t h e 
d e f e n d a n t i s so m e n t a l l y i m p a i r e d t h a t he d i d n o t 
u n d e r s t a n d h i s M i r a n d a r i g h t s . ' 946 So. 2d a t 517 
( c i t i n g Dobyne, 672 So. 2d a t 1 3 3 7 ) ; see Moore v.  
Dugger, 856 F.2d 129, 132 ( 1 1 t h C i r . 1988) ( m e n t a l 
d e f i c i e n c i e s , i n t h e a b s e n c e o f p o l i c e c o e r c i o n , a r e 
n o t s u f f i c i e n t t o e s t a b l i s h i n v o l u n t a r i n e s s , and t h e 
f a c t t h a t t h e d e f e n d a n t was g e n e r a l l y c a l m and 
r e s p o n s i v e d u r i n g i n t e r r o g a t i o n , t h a t he d i d n o t 
a p p e a r c o n f u s e d , and t h a t he u n d e r s t o o d t h e 
q u e s t i o n s p u t t o h i m e s t a b l i s h e d a v a l i d w a i v e r o f 
M i r a n d a r i g h t s , d e s p i t e t h e d e f e n d a n t ' s l o w I Q ) . " 

So. 3d a t . 

As n o t e d i n P a r t I X o f t h i s o p i n i o n , t h e r e i s n o t h i n g i n 

t h e r e c o r d i n d i c a t i n g t h a t M c C r a y s u f f e r e d any m e n t a l 

d e f i c i e n c i e s o r , as M c C r a y r e f e r s t o i t , t h a t h i s 

" i n t e l l e c t u a l a b i l i t i e s a r e l i m i t e d " i n any way. (McCray's 

b r i e f , a t 74.) A l t h o u g h M c C r a y ' s s i s t e r t e s t i f i e d a t t h e 

p e n a l t y p h a s e o f t h e t r i a l t h a t M c C r a y was i n s p e c i a l -

e d u c a t i o n c l a s s e s i n h i s y o u t h , no e v i d e n c e was p r e s e n t e d as 

t o , and t h e r e c o r d does n o t o t h e r w i s e i n d i c a t e , t h e r e a s o n 

M c C r a y was i n s p e c i a l - e d u c a t i o n c l a s s e s . F u r t h e r , t h i s C o u r t 

h a s w a t c h e d M c C r a y ' s r e c o r d e d s t a t e m e n t and has r e a d h i s 

t e s t i m o n y a t t r i a l , a nd i t i s a b u n d a n t l y c l e a r t h a t M c C r a y ' s 

i n t e l l e c t u a l f u n c t i o n i n g i s n o t so l o w as t o j u s t i f y a f i n d i n g 

t h a t he was u n a b l e t o u n d e r s t a n d h i s M i r a n d a r i g h t s . 

D e t e c t i v e M e r e d i t h , who knew McC r a y p e r s o n a l l y , t e s t i f i e d t h a t 
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M c C r a y h a d f i n i s h e d h i g h s c h o o l and t h a t he u n d e r s t o o d t h e 

E n g l i s h l a n g u a g e . He f u r t h e r t e s t i f i e d t h a t M c C r a y i n d i c a t e d 

t h a t he u n d e r s t o o d h i s r i g h t s a nd t h a t he was w i l l i n g t o w a i v e 

them. A f t e r t h o r o u g h l y r e v i e w i n g t h e r e c o r d , i t i s c l e a r t h a t 

M c C r a y ' s s t a t e m e n t was k n o w i n g and v o l u n t a r y and t h a t he 

k n o w i n g l y and v o l u n t a r i l y c o n s e n t e d t o t h e c o l l e c t i o n o f t h e 

DNA s a m p l e . T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r , much l e s s 

p l a i n e r r o r , i n t h e t r i a l c o u r t ' s d e n i a l o f M c C r a y ' s m o t i o n t o 

s u p p r e s s . 

A u t h e n t i c a t i o n 

D u r i n g D e t e c t i v e M e r e d i t h ' s t e s t i m o n y a t t r i a l , t h e 

f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : Okay. J u s t what I'm a s k i n g y o u , 
i n o t h e r w o r d s , have you w a t c h e d t h e o r i g i n a l t a p e 
f r o m t h e t i m e you were i n t h e r e w i t h H e a t h M c C r a y 
and [ S g t . ] C i r u l l i u n t i l t h e t i m e t h e i n t e r v i e w was 
o v e r , i n o t h e r w o r d s , you a c t u a l l y p l a c e d h i m u n d e r 
a r r e s t , t o o k h i m i n t o c u s t o d y f o r t h e c a p i t a l m urder 
c a s e w i t h [ B a c h e l d e r ] . C o r r e c t ? 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r . 

" [ P r o s e c u t o r ] : Now, my q u e s t i o n t o y o u : When 
you l e f t t h e room, c a n you t e l l them, t h e r e c o r d i n g 
e q u i p m e n t , w o u l d i t have b e e n s t o p p e d i n any manner 
o r f a s h i o n a t any t i m e when he was b e i n g i n t e r v i e w e d 
b y you o r when you l e f t a nd [ S g t . ] C i r u l l i was i n 
t h e r e ? 

" [ D e t e c t i v e M e r e d i t h ] : No, s i r . 
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" [ P r o s e c u t o r ] : Would you have h a d t h e 
o p p o r t u n i t y t o be o u t s i d e w a t c h i n g any q u e s t i o n s 
b e t w e e n H e a t h M c C r a y a n d [ S g t . ] C i r u l l i w h i l e you 
were o u t o f t h e room? 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r . We have o u r 
-- t h e v i d e o s e t up where i t w i l l r u n f e e d i n t o 
a n o t h e r room, i n t o a c o n f e r e n c e room, when we f i r s t 
s t a r t t h e i n t e r v i e w where we c a n w a t c h t h e i n t e r v i e w 
i n p r o g r e s s . 

" [ P r o s e c u t o r ] : W o u ld you t e l l t h e l a d i e s and 
g e n t l e m e n o f t h e j u r y , i f [ S g t . ] C i r u l l i l e f t t h e 
room and you were i n t h e r e , d i d t h e t a p e c o n t i n u e t o 
r u n and o p e r a t e ? 

" [ D e t e c t i v e M e r e d i t h ] : I b e l i e v e s o , y e s . 

" [ P r o s e c u t o r ] : W e l l , you b e l i e v e s o . My 
q u e s t i o n i s , i n o t h e r w o r d s , you w a t c h e d t h e e n t i r e 
t a p e f r o m t h e f i r s t t o t h e end. A r e t h e r e any 
b r e a k s where i t goes b l a n k a t any t i m e a n d t h e n i t 
s t a r t s b a c k u p ? T h a t d o e s n ' t o c c u r , does i t ? 

" [ D e t e c t i v e M e r e d i t h ] : No, s i r . 

" [ P r o s e c u t o r ] : So when you were i n t h e r e o r 
[ S g t . ] C i r u l l i was i n t h e r e o r whoever l e f t , i t 
c o n t i n u e d t o r e c o r d w i t h w h i c h d e t e c t i v e was w i t h 
him. R i g h t ? 

" [ D e t e c t i v e M e r e d i t h ] : C o r r e c t . M i c h a e l 
C i r u l l i was i n t h e r e w h i l e I was o u t o f t h e room and 
t h e n v i c e - v e r s a . 

" [ P r o s e c u t o r ] : Now, d i d you have an o c c a s i o n 
a f t e r t h e t a p e was made t o w a t c h i t , t o see i f i t 
t r u l y a n d a c c u r a t e l y d e p i c t e d t h e e v i d e n c e o f what 
you s a i d o r what [ S g t . ] C i r u l l i s a i d o r what H e a t h 
L a v o n M c C r a y s a i d ? 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r . 
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" [ P r o s e c u t o r ] : And d i d i t do t h a t i n y o u r 
o p i n i o n ? 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r . 

" [ P r o s e c u t o r ] : And i n y o u r o p i n i o n , was t h e 
e q u i p m e n t w o r k i n g p r o p e r l y , i n o t h e r w o r d s , b e f o r e 
t h e i n t e r v i e w s t a r t e d , i n o t h e r w o r d s , by y o u , 
y o u r s e l f , w a t c h i n g i t a f t e r w a r d s , s e e i n g y o u r s e l f , 
[ S g t . ] C i r u l l i o r H e a t h L a v o n M c C r a y ? 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r . 

" ( T h e r e u p o n , S t a t e ' s E x h i b i t No. 
1 was marked f o r i d e n t i f i c a t i o n . ) 

" [ P r o s e c u t o r ] : I'm s h o w i n g you S t a t e ' s E 
1 t h a t was p r e v i o u s l y m a r k e d and a d m i t t e d 
d e p o s i t i o n . [ 2 4 ] D i d you have t h e o p p o r t u n i t y t o 
w a t c h S t a t e ' s 1 u n d e r o a t h ? 

E x h i b i t 
a t a 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r , I d i d . 

" [ P r o s e c u t o r ] : And d i d i t t r u l y and a c c u r a t e l y 
d e p i c t t h e i n t e r v i e w , once a g a i n , w i t h you and 
M c C r a y and [ S g t . ] C i r u l l i ? 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r . 

" [ P r o s e c u t o r ] : I t h a s n ' t b e e n m a r k e d , a l t e r e d 
o r c h a n g e d i n any way f r o m t h e t i m e you t u r n e d i t i n 
t o e v i d e n c e t o t h e t i m e i t was t u r n e d o v e r t o t h e 
d e p o s i t i o n . C o r r e c t ? 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r . 

2 4The v i d e o t a p e was a c t u a l l y a d m i t t e d a t t h e p r e t r i a l 
s u p p r e s s i o n h e a r i n g . 
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II 

" [ P r o s e c u t o r ] : Okay. I o f f e r S t a t e ' s 
1 i n t o e v i d e n c e , Y o u r H o n o r , a t t h i s t i m e , 
t h e i n t e r v i e w , Judge J a c k s o n . 

"THE COURT: And i t i s a d m i t t e d o v e r 
p r e v i o u s a nd c o n t i n u i n g o b j e c t i o n o f t h e 
d e f e n d a n t . [ 2 5 ] 

" [ D e f e n s e c o u n s e l ] : Thank y o u , Y o u r 
H o n o r . 

" [ P r o s e c u t o r ] : J u d g e , c a n I p u l l h i m 
down, p l e a s e , a nd p u t on a s h o r t w i t n e s s i n 
b e t w e e n ? 

"THE COURT: Y e s . " 

(R. 675-78.) The p r o s e c u t o r t h e n c a l l e d a n o t h e r w i t n e s s t o 

t e s t i f y , a f t e r w h i c h , t h e f o l l o w i n g o c c u r r e d : 

" [ P r o s e c u t o r ] : Thank y o u . We c o u l d 
go t o t h e t a p e , Y o u r H o n o r . 

"THE COURT: T h a t ' s c o r r e c t . 

" [ D e f e n s e c o u n s e l ] : B e f o r e we p l a y 
t h e t a p e , I do n e e d t o a s k I n v e s t i g a t o r 
M e r e d i t h s o m e t h i n g on v o i r d i r e . 

"THE COURT: A l l r i g h t . 

" [ P r o s e c u t o r ] : I ' l l b r i n g h i m b a c k 
i n . 

2 5 M c C r a y ' s p r e v i o u s o b j e c t i o n was t o t h e v o l u n t a r i n e s s o f 
h i s s t a t e m e n t . 
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" [ D e f e n s e c o u n s e l ] : T h a t goes t o an 
i s s u e b e y o n d what we have p r e v i o u s l y r a i s e d 

"THE COURT: A l l r i g h t . 

" [ D e f e n s e c o u n s e l ] : -- and t h a t i s 
s p e c i f i c t o t h e t a p e . 

"THE COURT: A l l r i g h t . 

" [ D e f e n s e c o u n s e l ] : Thank y o u , Y o u r 
H o n o r . 

"  

" [ D e f e n s e c o u n s e l ] : I s t h e -- you saw [ t h e 
p r o s e c u t o r ] p u t t i n g a t a p e i n t o t h e m a c h i n e -- d i d 
you? 

" [ D e t e c t i v e M e r e d i t h ] : No, I d i d n o t . 

" [ D e f e n s e c o u n s e l ] : Okay. I am g o i n g t o a s k 
[ t h e p r o s e c u t o r ] t o e j e c t i t j u s t f o r a moment, 
p l e a s e . And I'm g o i n g t o show you j u s t t h e t a p e 
t h a t i s m a r k e d as S t a t e ' s E x h i b i t No. 1. 

" [ D e t e c t i v e M e r e d i t h ] : Y e s , s i r . 

" [ D e f e n s e c o u n s e l ] : Okay. What i d e n t i f y i n g 
mark on t h e t a p e c a s e i t s e l f shows t h a t t h a t i s y o u r 
t a p e ? 

" [ D e t e c t i v e M e r e d i t h ] : T h a t i t i s my t a p e ? 

" [ D e f e n s e c o u n s e l ] : Y e s , s i r , t h e one t h a t you 
a c t u a l l y r e c o r d e d ? 

" [ D e t e c t i v e M e r e d i t h ] : I d i d n ' t r e c o r d 
a n y t h i n g . 

" [ D e f e n s e c o u n s e l ] : Okay. 
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" [ D e t e c t i v e M e r e d i t h ] : One o f t h e o t h e r 
d e t e c t i v e s a c t u a l l y h a n d l e d t h e r e c o r d i n g . 

" [ D e f e n s e c o u n s e l ] : Okay. What p o l i c e 
d e p a r t m e n t m a r k i n g shows t h a t i t was t h e t a p e u s e d 
t o t a p e Mr. M c C r a y ' s a l l e g e d s t a t e m e n t ? 

" [ D e t e c t i v e M e r e d i t h ] : The c a s e n u m b e r , c a p i t a l 
m u r d e r , and i n t e r v i e w w i t h H e a t h L a v o n M c C r a y . 

" [ D e f e n s e c o u n s e l ] : Okay. Now, my q u e s t i o n t o 
you i s t h i s : On a -- any v i d e o -- any s t a n d a r d 
v i d e o t a p e , t h e r e i s a l e a d e r on t h e r e , i s n ' t t h e r e ? 

" [ D e t e c t i v e M e r e d i t h ] : Y e s . 

" [ D e f e n s e c o u n s e l ] : And t h e t e r m l e a d e r r e f e r s 
t o some c l e a r t a p e a t t h e f r o n t e n d , so t o s p e a k ? 

" [ D e t e c t i v e M e r e d i t h ] : C o r r e c t . 

" [ D e f e n s e c o u n s e l ] : Has a n y b o d y , t o y o u r 
k n o w l e d g e , m a r k e d o r a u t h e n t i c a t e d t h a t l e a d e r ? 

" [ D e t e c t i v e M e r e d i t h ] : I h a v e no i d e a . 

" [ D e f e n s e c o u n s e l ] : I s t h a t c u s t o m a r y i n y o u r 
d e p a r t m e n t t o do t h a t ? 

" [ D e t e c t i v e M e r e d i t h ] : T h a t ' s -- I d o n ' t d e a l 
w i t h t h e v i d e o t a p e s . So t h a t ' s -- you w o u l d have t o 
have someone t h a t -- t h e d e t e c t i v e t h a t h a n d l e s t h e 
t e c h n i c a l s i d e o f t h a t . 

" [ D e f e n s e c o u n s e l ] : Okay. T h e n , Y o u r 
H o n o r , I a d d t o my p r e v i o u s o b j e c t i o n t h e 
g r o u n d t h a t t h e t a p e i s i n a d e q u a t e l y 
a u t h e n t i c a t e d . Thank y o u . 

"THE COURT: And t h e o b j e c t i o n i s 
o v e r r u l e d . " 
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(R. 685-88.) A f t e r a few more q u e s t i o n s by t h e p r o s e c u t o r 

r e g a r d i n g t h e m a r k i n g s on t h e v i d e o t a p e , t h e t a p e was p l a y e d 

f o r t h e j u r y . 

I n Ex p a r t e F u l l e r , 620 So. 2d 675 ( A l a . 1 9 9 3 ) , t h e 

A l a b a m a Supreme C o u r t e x p l a i n e d t h e two methods f o r l a y i n g t h e 

f o u n d a t i o n f o r t h e a d m i s s i b i l i t y o f an a u d i o t a p e o r v i d e o t a p e : 

o "The p r o p e r f o u n d a t i o n r e q u i r e d f o r a d m i s s i o n i n t 
e v i d e n c e o f a s o u n d r e c o r d i n g o r o t h e r medium by 
w h i c h a s c e n e o r e v e n t i s r e c o r d e d ( e . g . , a 
p h o t o g r a p h , m o t i o n p i c t u r e , v i d e o t a p e , e t c . ) depends 
upon t h e p a r t i c u l a r c i r c u m s t a n c e s . I f t h e r e i s no 
q u a l i f i e d and c o m p e t e n t w i t n e s s who c a n t e s t i f y t h a t 
t h e s o u n d r e c o r d i n g o r o t h e r medium a c c u r a t e l y and 
r e l i a b l y r e p r e s e n t s what he o r she s e n s e d a t t h e 
t i m e i n q u e s t i o n , t h e n t h e ' s i l e n t w i t n e s s ' 
f o u n d a t i o n must be l a i d . U nder t h e ' s i l e n t w i t n e s s ' 
t h e o r y , a w i t n e s s must e x p l a i n how t h e p r o c e s s o r 
mechanism t h a t c r e a t e d t h e i t e m w o r k s and how t h e 
p r o c e s s o r mechanism e n s u r e s r e l i a b i l i t y . When t h e 
' s i l e n t w i t n e s s ' t h e o r y i s u s e d , t h e p a r t y s e e k i n g 
t o h a v e t h e s o u n d r e c o r d i n g o r o t h e r medium a d m i t t e d 
i n t o e v i d e n c e must meet t h e s e v e n - p r o n g V o u d r i e [ v. 
S t a t e , 387 So. 2d 248 ( A l a . C r i m . App. 1 9 8 0 ) , ] t e s t . 
R e w r i t t e n t o have more g e n e r a l a p p l i c a t i o n , t h e 
V o u d r i e s t a n d a r d r e q u i r e s : 

"(1) a s h o w i n g t h a t t h e d e v i c e o r p r o c e s s 
o r m echanism t h a t p r o d u c e d t h e i t e m b e i n g 
o f f e r e d as e v i d e n c e was c a p a b l e o f 
r e c o r d i n g what a w i t n e s s w o u l d h a v e s e e n o r 
h e a r d h a d a w i t n e s s b e e n p r e s e n t a t t h e 
s c e n e o r e v e n t r e c o r d e d , 

"(2) a s h o w i n g t h a t t h e o p e r a t o r o f t h e 
d e v i c e o r p r o c e s s o r mechanism was 
c o m p e t e n t , 
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"(3) e s t a b l i s h m e n t o f t h e a u t h e n t i c i t y and 
c o r r e c t n e s s o f t h e r e s u l t i n g r e c o r d i n g , 
p h o t o g r a p h , v i d e o t a p e , e t c . , 

"(4) a s h o w i n g t h a t no c h a n g e s , a d d i t i o n s , 
o r d e l e t i o n s have b e e n made, 

"(5) a s h o w i n g o f t h e manner i n w h i c h t h e 
r e c o r d i n g , p h o t o g r a p h , v i d e o t a p e , e t c . , was 
p r e s e r v e d , 

"(6) i d e n t i f i c a t i o n o f t h e s p e a k e r s , o r 
p e r s o n s p i c t u r e d , and 

"(7) f o r c r i m i n a l c a s e s o n l y , a s h o w i n g 
t h a t any s t a t e m e n t made i n t h e r e c o r d i n g , 
t a p e , e t c . , was v o l u n t a r i l y made w i t h o u t 
any k i n d o f c o e r c i o n o r i m p r o p e r 
i n d u c e m e n t . 

"On t h e o t h e r hand, when a q u a l i f i e d and 
c o m p e t e n t w i t n e s s can t e s t i f y t h a t t h e s o u n d 
r e c o r d i n g o r o t h e r medium a c c u r a t e l y a n d r e l i a b l y 
r e p r e s e n t s what t h e w i t n e s s s e n s e d a t t h e t i m e i n 
q u e s t i o n , t h e n t h e f o u n d a t i o n r e q u i r e d i s t h a t f o r 
t h e ' p i c t o r i a l c o m m u n i c a t i o n ' t h e o r y . Under t h i s 
t h e o r y , t h e p a r t y o f f e r i n g t h e i t e m must p r e s e n t 
s u f f i c i e n t e v i d e n c e t o meet t h e ' r e l i a b l e 
r e p r e s e n t a t i o n ' s t a n d a r d , t h a t i s , t h e w i t n e s s must 
t e s t i f y t h a t t h e w i t n e s s has s u f f i c i e n t p e r s o n a l 
k n o w l e d g e o f t h e s c e n e o r e v e n t s p i c t u r e d o r t h e 
s o u n d s r e c o r d e d and t h a t t h e i t e m o f f e r e d a c c u r a t e l y 
and r e l i a b l y r e p r e s e n t s t h e a c t u a l s c e n e o r s o u n d s . " 

620 So. 2d a t 678. 

H e r e , D e t e c t i v e M e r e d i t h ' s t e s t i m o n y was s u f f i c i e n t t o 

a u t h e n t i c a t e t h e v i d e o t a p e o f M c C r a y ' s s t a t e m e n t . D e t e c t i v e 

M e r e d i t h t e s t i f i e d t h a t he h a d w a t c h e d t h e t a p e and t h a t t h e 
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t a p e was an a c c u r a t e r e p r e s e n t a t i o n o f what h a d t r a n s p i r e d 

d u r i n g t h e i n t e r v i e w w i t h M c C r a y . A l t h o u g h D e t e c t i v e M e r e d i t h 

l e f t t h e room a t some p o i n t d u r i n g t h e i n t e r v i e w , " p o s i t i v e 

i d e n t i f i c a t i o n o f e v e r y s o u n d on a t a p e r e c o r d i n g i s n o t 

n e c e s s a r y f o r i t s a d m i s s i o n . " J o h n s o n v. S t a t e , 823 So. 2d 1, 

24 ( A l a . C r i m . App. 2 0 0 1 ) . R u l e 9 0 1 ( a ) , A l a . R. E v i d . , 

p r o v i d e s t h a t " a u t h e n t i c a t i o n o r i d e n t i f i c a t i o n as a c o n d i t i o n 

p r e c e d e n t t o a d m i s s i b i l i t y i s s a t i s f i e d b y e v i d e n c e s u f f i c i e n t 

t o s u p p o r t a f i n d i n g t h a t t h e m a t t e r i n q u e s t i o n i s what i t s 

p r o p o n e n t c l a i m s . " R u l e 9 0 1 ( b ) ( 1 ) , A l a . R. E v i d . , p r o v i d e s 

t h a t " [ t ] e s t i m o n y t h a t a m a t t e r i s what i t i s c l a i m e d t o b e " 

i s s u f f i c i e n t a u t h e n t i c a t i o n " c o n f o r m i n g w i t h t h e r e q u i r e m e n t s 

o f t h i s r u l e . " Under R u l e 901, A l a . R. E v i d . , and t h e 

" p i c t o r i a l c o m m u n i c a t i o n " t h e o r y , D e t e c t i v e M e r e d i t h ' s 

t e s t i m o n y was s u f f i c i e n t t o a u t h e n t i c a t e t h e v i d e o t a p e . 

T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r , much l e s s p l a i n e r r o r , 

i n t h e a d m i s s i o n o f t h e v i d e o t a p e o f M c C r a y ' s s t a t e m e n t t o 

p o l i c e . 
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V I I . 

M c C r a y a l s o c o n t e n d s t h a t t h e t r i a l c o u r t c o m m i t t e d 

s e v e r a l e v i d e n t i a r y e r r o r s d u r i n g t h e g u i l t p h a s e o f h i s 

t r i a l . 

I n i t i a l l y , t h i s C o u r t n o t e s t h a t " ' [ t ] h e a d m i s s i o n o r 

e x c l u s i o n o f e v i d e n c e i s a m a t t e r w i t h i n t h e s o u n d d i s c r e t i o n 

o f t h e t r i a l c o u r t . ' " H i n k l e v. S t a t e , [Ms. CR-08-1778, May 

28, 2010] ___ So. 3d ___ , ___ ( A l a . C r i m . App. 2010) ( q u o t i n g 

T a y l o r v. S t a t e , 808 So. 2d 1148, 1191 ( A l a . C r i m . App. 2 0 0 0 ) , 

a f f ' d , 808 So. 2d 1215 ( A l a . 2 0 0 1 ) ) . "The q u e s t i o n o f 

a d m i s s i b i l i t y o f e v i d e n c e i s g e n e r a l l y l e f t t o t h e d i s c r e t i o n 

o f t h e t r i a l c o u r t , and t h e t r i a l c o u r t ' s d e t e r m i n a t i o n on 

t h a t q u e s t i o n w i l l n o t be r e v e r s e d e x c e p t upon a c l e a r s h o w i n g 

o f a buse o f d i s c r e t i o n [ . ] " Ex p a r t e L o g g i n s , 771 So. 2d 1093, 

1103 ( A l a . 2 0 0 0 ) . W i t h t h e s e p r i n c i p l e s i n m i n d , t h i s C o u r t 

a d d r e s s e s e a c h o f M c C r a y ' s a r g u m e n t s i n t u r n . 

A. 

M c C r a y f i r s t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g i n t o e v i d e n c e a v i d e o t a p e o f t h e c r i m e s c e n e , 

numerous p h o t o g r a p h s o f t h e c r i m e s c e n e , and s e v e r a l a u t o p s y 

p h o t o g r a p h s o f t h e wounds on B a c h e l d e r ' s body t a k e n j u s t 
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b e f o r e t h e a u t o p s y was p e r f o r m e d . He a r g u e s t h a t t h e 

v i d e o t a p e and p h o t o g r a p h s were gruesome, were l a r g e l y 

d u p l i c a t i v e , and were o f f e r e d s o l e l y t o i n f l a m e t h e j u r y and 

t h a t t h e i r p r e j u d i c i a l e f f e c t o u t w e i g h e d any p r o b a t i v e v a l u e . 

The r e c o r d r e f l e c t s t h a t , b e f o r e t r i a l , M c C r a y f i l e d a 

m o t i o n i n l i m i n e t o p r o h i b i t t h e S t a t e f r o m i n t r o d u c i n g 

p r e j u d i c i a l p h o t o g r a p h s . The m o t i o n d i d n o t m e n t i o n t h e 

v i d e o t a p e o f t h e c r i m e s c e n e . The t r i a l c o u r t d e f e r r e d r u l i n g 

on t h e m o t i o n . A t t r i a l , t h e S t a t e o f f e r e d numerous 

p h o t o g r a p h s o f t h e c r i m e s c e n e and o f B a c h e l d e r j u s t b e f o r e 

t h e a u t o p s y . M c C r a y o b j e c t e d t o t h e a u t o p s y p h o t o g r a p h s -¬

S t a t e ' s E x h i b i t 25 (a c o l l e c t i o n o f 15 a u t o p s y p h o t o g r a p h s ) , 

and S t a t e ' s E x h i b i t 31 (a c o l l e c t i o n o f 24 a u t o p s y 

p h o t o g r a p h s ) -- b u t d i d n o t o b j e c t t o t h e c r i m e - s c e n e 

p h o t o g r a p h s -- S t a t e ' s E x h i b i t s 3-14, 18-24, 26 a n d 27, and 79 

(a c o l l e c t i o n o f 73 p h o t o g r a p h s o f t h e c r i m e s c e n e ) . M c C r a y 

l i k e w i s e d i d n o t o b j e c t t o S t a t e ' s E x h i b i t 17, t h e v i d e o t a p e 

o f t h e c r i m e s c e n e . T h e r e f o r e , t h i s C o u r t r e v i e w s M c C r a y ' s 

c h a l l e n g e t o t h e a d m i s s i o n o f t h e c r i m e - s c e n e p h o t o g r a p h s and 

t h e v i d e o t a p e o f t h e c r i m e s c e n e f o r p l a i n e r r o r o n l y . See 

R u l e 45, A l a . R. App. P. 
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" ' G e n e r a l l y , p h o t o g r a p h s a r e a d m i s s i b l e i n t o 
e v i d e n c e i n a c r i m i n a l p r o s e c u t i o n " i f t h e y t e n d t o 
p r o v e o r d i s p r o v e some d i s p u t e d o r m a t e r i a l i s s u e , 
t o i l l u s t r a t e o r e l u c i d a t e some o t h e r r e l e v a n t f a c t 
o r e v i d e n c e , o r t o c o r r o b o r a t e o r d i s p r o v e some 
o t h e r e v i d e n c e o f f e r e d o r t o be o f f e r e d , and t h e i r 
a d m i s s i o n i s w i t h i n t h e s o u n d d i s c r e t i o n o f t h e 
t r i a l j u d g e . " ' B a n k h e a d v. S t a t e , 585 So. 2d 97, 
109 ( A l a . C r i m . App. 1 9 8 9 ) , remanded on o t h e r 
g r o u n d s , 585 So. 2d 112 ( A l a . 1 9 9 1 ) , a f f ' d on r e t u r n 
t o remand, 625 So. 2d 1141 ( A l a . C r i m . App. 1 9 9 2 ) , 
r e v ' d , 625 So. 2d 1146 ( A l a . 1 9 9 3 ) , q u o t i n g Magwood  
v. S t a t e , 494 So. 2d 124, 141 ( A l a . C r i m . App. 
1 9 8 5 ) , a f f ' d , 494 So. 2d 154 ( A l a . 1 9 8 6 ) . 
' P h o t o g r a p h i c e x h i b i t s a r e a d m i s s i b l e e v e n t h o u g h 
t h e y may be c u m u l a t i v e , d e m o n s t r a t i v e o f u n d i s p u t e d 
f a c t s , o r gruesome.' W i l l i a m s v. S t a t e , 506 So. 2d 
368, 371 ( A l a . C r i m . App. 1986) ( c i t a t i o n s o m i t t e d ) . 
I n a d d i t i o n , ' p h o t o g r a p h i c e v i d e n c e , i f r e l e v a n t , i s 
a d m i s s i b l e e v e n i f i t has a t e n d e n c y t o i n f l a m e t h e 
minds o f t h e j u r o r s . ' Ex p a r t e S i e b e r t , 555 So. 2d 
780, 784 ( A l a . 1 9 8 9 ) . ' T h i s c o u r t has h e l d t h a t 
a u t o p s y p h o t o g r a p h s , a l t h o u g h gruesome, a r e 
a d m i s s i b l e t o show t h e e x t e n t o f a v i c t i m ' s 
i n j u r i e s . ' F e r g u s o n v. S t a t e , 814 So. 2d 925, 944 
( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 814 So. 2d 970 ( A l a . 
2 0 0 1 ) . ' " [ A ] u t o p s y p h o t o g r a p h s d e p i c t i n g t h e 
c h a r a c t e r and l o c a t i o n o f wounds on a v i c t i m ' s b o d y 
a r e a d m i s s i b l e even i f t h e y a r e gruesome, 
c u m u l a t i v e , o r r e l a t e t o an u n d i s p u t e d m a t t e r . " ' 
J a c k s o n v. S t a t e , 791 So. 2d 979, 1016 ( A l a . C r i m . 
App. 2 0 0 0 ) , q u o t i n g P e r k i n s v. S t a t e , 808 So. 2d 
1041, 1108 ( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 808 So. 2d 
1143 ( A l a . 2 0 0 1 ) , j u dgment v a c a t e d on o t h e r g r o u n d s , 
536 U.S. 953 ( 2 0 0 2 ) , on remand t o , 851 So. 2d 453 
( A l a . 2 0 0 2 ) . 'The same r u l e a p p l i e s f o r v i d e o t a p e s 
as f o r p h o t o g r a p h s : "The f a c t t h a t a p h o t o g r a p h i s 
gruesome and g h a s t l y i s no r e a s o n f o r e x c l u d i n g i t , 
i f r e l e v a n t , e v e n i f t h e p h o t o g r a p h may t e n d t o 
i n f l a m e t h e j u r y . " ' S i e b e r t v. S t a t e , 562 So. 2d 
586, 599 ( A l a . C r i m . App. 1 9 8 9 ) , a f f ' d , 562 So. 2d 
600 ( A l a . 1 9 9 0 ) , q u o t i n g W a l k e r v. S t a t e , 416 So. 2d 
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1083, 1090 ( A l a . C r i m . App. 1 9 8 2 ) . See a l s o Ward v.  
S t a t e , 814 So. 2d 899 ( A l a . C r i m . App. 2000) . 
G e n e r a l l y , ' [a] p r o p e r l y a u t h e n t i c a t e d v i d e o t a p e 
r e c o r d i n g o f t h e s c e n e o f t h e c r i m e c o n s t i t u t e s 
c o m p e t e n t e v i d e n c e ' and ' i s a d m i s s i b l e o v e r t h e 
d e f e n d a n t ' s o b j e c t i o n s t h a t t h e t a p e was 
i n f l a m m a t o r y , p r e j u d i c i a l , a nd c u m u l a t i v e . ' K u e n z e l  
v. S t a t e , 577 So. 2d 474, 512-13 ( A l a . C r i m . App. 
1 9 9 0 ) , a f f ' d , 577 So. 2d 531 ( A l a . 1 9 9 1 ) . ' P r o v i d e d 
t h a t a p r o p e r f o u n d a t i o n i s l a i d , t h e a d m i s s i b i l i t y 
o f v i d e o t a p e e v i d e n c e i n a c r i m i n a l t r i a l i s a 
m a t t e r w i t h i n t h e s o u n d d i s c r e t i o n o f t h e t r i a l 
j u d g e . ' Donahoo v. S t a t e , 505 So. 2d 1067, 1071 
( A l a . C r i m . App. 1 9 8 6 ) . " 

B r o o k s v. S t a t e , 973 So. 2d 380, 393 ( A l a . C r i m . App. 2 0 0 7 ) . 

T h i s C o u r t h a s t h o r o u g h l y r e v i e w e d a l l t h e a u t o p s y 

p h o t o g r a p h s and t h e c r i m e - s c e n e p h o t o g r a p h s , and i t has 

w a t c h e d t h e v i d e o t a p e o f t h e c r i m e s c e n e . 2 6 The p h o t o g r a p h s 

and t h e v i d e o t a p e were r e l e v a n t a nd a d m i s s i b l e t o show t h e 

s c e n e o f t h e c r i m e and t h e e x t e n t o f t h e wounds t o B a c h e l d e r ' s 

b o d y . A l t h o u g h c e r t a i n l y u n p l e a s a n t , t h e y a r e n o t u n d u l y 

gruesome, and t h i s C o u r t c o n c l u d e s t h a t t h e i r p r e j u d i c i a l 

e f f e c t d i d n o t o u t w e i g h t h e i r p r o b a t i v e v a l u e . T h e r e f o r e , 

2 6 T h e v i d e o t a p e i s a p p r o x i m a t e l y 15 m i n u t e s l o n g a n d 
c o n t a i n s no a u d i o . I t b e g i n s o u t s i d e B a c h e l d e r ' s m o b i l e home 
and p r o c e e d s i n t h e f r o n t d o o r , t h r o u g h t h e l i v i n g room and 
k i t c h e n a nd down t h e h a l l w a y t o where B a c h e l d e r ' s b o d y was 
f o u n d . I t a l s o shows t h e t h r e e bedrooms i n t h e m o b i l e home 
and t h e b a t h r o o m . 
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t h i s C o u r t f i n d s no e r r o r , much l e s s p l a i n e r r o r , i n t h e 

a d m i s s i o n o f t h e p h o t o g r a p h s and v i d e o t a p e . 

B. 

Se c o n d , M c C r a y a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g i n t o e v i d e n c e i n k e d f o o t p r i n t s t a k e n f r o m h i m a t t h e 

m u n i c i p a l j a i l a f t e r h i s a r r e s t . S p e c i f i c a l l y , he a r g u e s , as 

he d i d a t t r i a l , t h a t t h e p e r s o n who t o o k h i s f o o t p r i n t s , J o h n 

Thomas, who w o r k e d a t t h e Dothan m u n i c i p a l j a i l a t t h e t i m e o f 

M c C r a y ' s a r r e s t , " d i d n o t p o s s e s s t h e r e q u i s i t e ' knowledge, 

s k i l l , e x p e r i e n c e , t r a i n i n g , o r e d u c a t i o n ' t o t a k e [ h i s ] 

f o o t p r i n t s . A l a . R. E v i d . 702." (McC r a y ' s b r i e f , a t 80.) 

Thomas t e s t i f i e d a t t r i a l t h a t he h a d w o r k e d f o r t h e 

Do t h a n m u n i c i p a l j a i l f o r a p p r o x i m a t e l y a y e a r a n d a h a l f 

b e f o r e M c C r a y ' s a r r e s t . A l t h o u g h M c C r a y was, a c c o r d i n g t o 

Thomas, t h e f i r s t p e r s o n f r o m whom he h a d t a k e n f o o t p r i n t s , he 

s a i d t h a t he h a d t a k e n t h o u s a n d s o f f i n g e r p r i n t s a nd t h a t he 

h a d r e c e i v e d t r a i n i n g w h i l e w o r k i n g a t t h e j a i l on how t o t a k e 

b o t h a p e r s o n ' s f i n g e r p r i n t s and f o o t p r i n t s . W i t h r e s p e c t t o 

h i s t r a i n i n g , Thomas t e s t i f i e d t h a t he r e c e i v e d o n - t h e - j o b 

t r a i n i n g , i n c l u d i n g t a k i n g c l a s s e s and r e a d i n g l i t e r a t u r e on 

how t o t a k e f i n g e r p r i n t s a nd f o o t p r i n t s . Thomas a l s o 
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e x p l a i n e d t h e p r o c e d u r e he u s e d i n t a k i n g M c C r a y ' s f o o t p r i n t s . 

A c c o r d i n g t o Thomas, he l a i d o u t p i e c e s o f w h i t e p a p e r a l o n g 

t h e f l o o r . He t h e n h a d M c C r a y remove h i s s h o e s and s o c k s , and 

he r o l l e d t h e b o t t o m o f M c C r a y ' s f e e t w i t h i n k . A f t e r 

M c C r a y ' s f e e t were i n k e d , he h a d M c C r a y s t a n d on and w a l k 

a c r o s s t h e s h e e t s o f p a p e r . Thomas s a i d he o b t a i n e d b a s i c 

b i o g r a p h i c a l i n f o r m a t i o n f r o m M c C r a y and w r o t e i t on t h e 

s h e e t s o f p a p e r w i t h M c C r a y ' s f o o t p r i n t s . Thomas a l s o s i g n e d 

e a c h s h e e t c o n t a i n i n g t h e f o o t p r i n t s . Thomas a l s o s a i d t h a t 

M c C r a y s i g n e d some o f t h e s h e e t s b u t t h e n r e f u s e d t o s i g n t h e 

r e m a i n i n g s h e e t s . 

F i r s t , M c C r a y ' s r e l i a n c e on R u l e 702, A l a . R. E v i d . , i s 

m i s p l a c e d . R u l e 702, A l a . R. E v i d . , g o v e r n s t h e a d m i s s i b i l i t y 

o f e x p e r t t e s t i m o n y , and p r o v i d e s : 

" I f s c i e n t i f i c , t e c h n i c a l , o r o t h e r s p e c i a l i z e d 
k n o w l e d g e w i l l a s s i s t t h e t r i e r o f f a c t t o 
u n d e r s t a n d t h e e v i d e n c e o r t o d e t e r m i n e a f a c t i n 
i s s u e , a w i t n e s s q u a l i f i e d as an e x p e r t b y 
k n o w l e d g e , s k i l l , e x p e r i e n c e , t r a i n i n g , o r 
e d u c a t i o n , may t e s t i f y t h e r e t o i n t h e f o r m o f an 
o p i n i o n o r o t h e r w i s e . " 

M c C r a y c i t e s no a u t h o r i t y , and t h i s C o u r t h a s n o t f o u n d any, 

t h a t s t a n d s f o r t h e p r o p o s i t i o n t h a t o n l y e x p e r t s may t a k e an 

a c c u s e d ' s f o o t p r i n t s o r f i n g e r p r i n t s . Thomas was n o t 
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p r o f f e r e d b y t h e S t a t e as an e x p e r t i n f i n g e r p r i n t o r 

f o o t p r i n t a n a l y s i s ; h i s t e s t i m o n y d i d n o t c o n s i s t o f any 

s c i e n t i f i c , t e c h n i c a l , o r o t h e r s p e c i a l i z e d k n o w l e d g e ; and he 

o f f e r e d no e x p e r t o p i n i o n . R a t h e r , Thomas m e r e l y t e s t i f i e d 

a b o u t h i s d u t i e s a t t h e j a i l a n d h i s t a k i n g o f M c C r a y ' s 

f o o t p r i n t s . A l t h o u g h c e r t a i n l y a p e r s o n who t a k e s 

f i n g e r p r i n t s o r f o o t p r i n t s must have some t r a i n i n g i n d o i n g 

s o , t h a t t r a i n i n g does n o t have t o e s t a b l i s h t h e p e r s o n as an 

e x p e r t o r s a t i s f y t h e r e q u i r e m e n t s o f R u l e 702, A l a . R. E v i d . 

F u r t h e r , Thomas t e s t i f i e d t h a t he h a d r e c e i v e d o n - t h e - j o b 

t r a i n i n g i n t h e f o r m o f t a k i n g c l a s s e s a nd r e a d i n g l i t e r a t u r e 

on how t o t a k e b o t h f i n g e r p r i n t s a nd f o o t p r i n t s a nd t h a t he 

ha d been w o r k i n g a t t h e j a i l f o r a p p r o x i m a t e l y a y e a r and a 

h a l f a t t h e t i m e he t o o k M c C r a y ' s f o o t p r i n t s . I n a d d i t i o n , 

t h e S t a t e ' s f i n g e r p r i n t e x p e r t , Shannon F i t z g e r a l d , 

s p e c i f i c a l l y t e s t i f i e d t h a t t h e f o o t p r i n t s she r e c e i v e d t h a t 

were i d e n t i f i e d as M c C r a y ' s f o o t p r i n t s were g o o d i m p r e s s i o n s 

and c o n t a i n e d "enough r i d g e d e t a i l t o make an i d e n t i f i c a t i o n . " 

(R. 837.) Under t h e s e c i r c u m s t a n c e s , t h i s C o u r t f i n d s no 

e r r o r i n a d m i t t i n g M c C r a y ' s f o o t p r i n t s . 

C. 
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F i n a l l y , M c C r a y a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

a l l o w i n g C p l . M i k e E t r e s s t o t e s t i f y t h a t " B a c h e l d e r ' s wounds 

were c o n s i s t e n t w i t h a k n i f e f o u n d a t t h e s c e n e and ... h e r 

wounds were d e f e n s i v e " b e c a u s e , he s a y s , C p l . E t r e s s was n o t 

q u a l i f i e d as an e x p e r t u n d e r R u l e 702, A l a . R. E v i d . , t o 

p r o v i d e h i s o p i n i o n a b o u t B a c h e l d e r ' s wounds. (Mc C r a y ' s 

b r i e f , a t 80.) 

The r e c o r d r e f l e c t s t h a t d u r i n g d i r e c t e x a m i n a t i o n , C p l . 

E t r e s s i n i t i a l l y d e s c r i b e d t h e c r i m e s c e n e and some o f t h e 

wounds on B a c h e l d e r ' s body, and e x p l a i n e d t o t h e j u r y t h e 

n a t u r e o f d e f e n s i v e wounds. L a t e r d u r i n g d i r e c t e x a m i n a t i o n , 

t h e f o l l o w i n g o c c u r r e d , i n p e r t i n e n t p a r t : 

" [ C p l . E t r e s s ] : She h a d s e v e r a l i n j u r i e s on h e r 
n e c k on b o t h s i d e s t h a t a p p e a r e d t o be k n i f e wounds. 

" [ P r o s e c u t o r ] : When you s a y s e v e r a l , a r e we 
t a l k i n g a b o u t one o r two o r more t h a n t h a t ? 

" [ C p l . E t r e s s ] : T h r e e o r f o u r on e a c h s i d e . 

" [ P r o s e c u t o r ] : C o u l d you t e l l t h e l a d i e s a n d 
g e n t l e m e n o f t h e j u r y , i n y o u r o p i n i o n , c o u l d one 
k n i f e have c a u s e d t h o s e i n d i v i d u a l wounds a t one 
t i m e i n y o u r o p i n i o n ? 

" [ C p l . E t r e s s ] : No, s i r . 

" [ P r o s e c u t o r ] : Go a h ead. 
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" [ C p l . E t r e s s ] : She h a d t h r e e t o f o u r i n j u r i e s 
on b o t h s i d e s o f h e r n e c k t h a t were c o n s i s t e n t w i t h 
t h e k n i f e t h a t I h a d l o c a t e d on t h e s o f a . They were 
a p p r o x i m a t e l y t h r e e - q u a r t e r s t o an i n c h w i d e . They 
v a r i e d i n t h e d i f f e r e n c e i n t h e d e p t h . 

"  

" [ P r o s e c u t o r ] : C p l . E t r e s s , what o t h e r i n j u r i e s 
d i d you s e e , p l e a s e , s i r ? 

" [ C p l . E t r e s s ] : She h a d an i n j u r y t o h e r l e f t 
e l b o w . 

" [ P r o s e c u t o r ] : Was t h a t s m a l l o r l a r g e t h a t you 
saw? 

" [ C p l . E t r e s s ] : I t was l a r g e and c o n s i s t e n t 
w i t h t h e k n i f e , as w e l l . 

" [ P r o s e c u t o r ] : Now, when you s a y e l b o w , k i n d o f 
h e l p me. I n o t h e r w o r d s , i f you c o u l d u s e y o u r arm. 
I know you have g o t a c o a t on. B u t i f you h o l d y o u r 
p a l m o p e n - f a c e d , i s i t on t h e i n s i d e h e r e o r on t h e 
o u t s i d e ? 

" [ C p l . E t r e s s ] : I t was c o m p l e t e l y t h r o u g h . 

" [ P r o s e c u t o r ] : B o t h s i d e s . C o r r e c t ? 

" [ C p l . E t r e s s ] : Y e s , s i r . 

" [ P r o s e c u t o r ] : Now, c o u l d you t e l l -- once 
a g a i n , you s a i d i t went a l l t h e way t h r o u g h . C o u l d 
you s ee t h e o t h e r s i d e ? 

" [ C p l . E t r e s s ] : A t t h a t t i m e , we d i d n o t know 
t h a t i t h a d went a l l t h e way t h r o u g h u n t i l t h e 
a u t o p s y . 
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" [ P r o s e c u t o r ] : B u t a f t e r t h e a u t o p s y o r 
w a t c h i n g t h e a u t o p s y , c o u l d you t e l l i t went a l l t h e 
way t h r o u g h ? 

" [ C p l . E t r e s s ] : T h a t ' s c o r r e c t . 

" [ P r o s e c u t o r ] : And c o u l d you t e l l , i n o t h e r 
w o r d s , w a t c h i n g t h e a u t o p s y , t h e e n t r a n c e and e x i t , 
you know, i f i t was l i k e t h e s i z e o f a l i t t l e p i n o r 
a l i t t l e l e t t e r o p e n e r , t h e w i d t h o r s i z e , t h a t you 
saw, o r was i t b i g g e r t h a n t h a t ? 

" [ C p l . E t r e s s ] : I t was c o n s i s t e n t w i t h t h e 
k n i f e t h a t we f o u n d on t h e s o f a . 

" [ P r o s e c u t o r ] : Now, d i d she have any o t h e r 
i n j u r i e s ? 

" [ C p l . E t r e s s ] : Y e s , s i r . 

" [ P r o s e c u t o r ] : On h e r h a n d s ? 

" [ C p l . E t r e s s 
s e v e r a l o r 

h a n d s , f i n g e r s . 

" [ C p l . E t r e s s ] : On h e r h a n d s , y e s , s i r . She 
h a d s e v e r a l o r m u l t i p l e d e f e n s i v e wounds on h e r 

" [ P r o s e c u t o r ] : T e l l me a b o u t t h o s e . I n o t h e r 
w o r d s , j u s t one o r two? Where were t h e y ? Do you 
remember? 

" [ C p l . E t r e s s ] : She h a d one i n t h e -- b e t w e e n 
t h e thumb and f i n g e r . T h a t i n j u r y was t o t h e bone, 
a p p r o x i m a t e l y an i n c h and a h a l f , two i n c h e s deep. 
She h a d a c o u p l e a c r o s s t h e f i n g e r s t h a t were t o t h e 
bone. One o f t h e f i n g e r s was n e a r l y s e v e r e d . J u s t 
s e v e r a l d e f e n s i v e wounds where she h a d g r a b b e d t h e 
k n i f e w h i l e she was b e i n g s t a b b e d . 

" [ P r o s e c u t o r ] : C o u l d you t e l l t h e l a d i e s and 
g e n t l e m e n o f t h e j u r y , i n y o u r o p i n i o n , c o u l d t h e y 
have b e e n c a u s e d w i t h one a t t e m p t t o s t a b h e r -- i n 

156 



CR-06-0360 

i n o t h e r w o r d s , t h e b l a c k F a m i l y D o l l a r s h i r t a t t h e 
a u t o p s y , d i d you see any wounds on h e r c h e s t o r 

t h e l o c a t i o n and p o s i t i o n o f w h i c h you saw on h e r 
f i n g e r s , i n s i d e o r o u t s i d e o f t h e thumb? 

" [ C p l . E t r e s s ] : No, s i r . 

" [ P r o s e c u t o r ] : A f t e r h e r s h i r t was t a k e n o f f , 
h e r 

p s y , 

abdomen? 

" [ C p l . E t r e s s ] : Y e s , s i r . 

" [ P r o s e c u t o r ] : What d i d she have t h e r e ? 
" [ C p l . E t r e s s ] : She h a d s e v e r a l p u n c t u r e s where 

t h e k n i f e h a d been p l a c e d a g a i n s t h e r c h e s t . And 
she h a d a p u n c t u r e wound t o t h e l e f t b r e a s t t h a t 
went c o m p l e t e l y t h r o u g h . And t h a t i n j u r y was a l s o 
c o n s i s t e n t w i t h t h e k n i f e t h a t we f o u n d . 

" [ D e f e n s e c o u n s e l ] : Y o u r Honor, I am 
g o i n g t o o b j e c t t o t h i s o f f i c e r r e p e a t e d l y 
t e s t i f y i n g t h a t a p a r t i c u l a r i n j u r y was 
c o n s i s t e n t w i t h a p a r t i c u l a r c a u s e . T h a t , 
a g a i n , i s a m a t t e r o f t h e p a t h o l o g i s t . 
T h a t ' s o u t s i d e -¬

"THE COURT: I ' l l o v e r r u l e t h e 
o b j e c t i o n . B u t l a d i e s and g e n t l e m e n -- I 
assume t h e w i t n e s s i s t a l k i n g a b o u t t h e 
w i d t h o f t h e wound and t h e w i d t h o f t h e 
k n i f e . 

" [ P r o s e c u t o r ] : I ' l l a s k h i m . 

" [ P r o s e c u t o r ] : Was i t t h e w i d t h o f t h e k n i f e 
t h a t you o b s e r v e d on t h e b r e a s t o r any o t h e r p a r t s 
o f t h e body -- l e t me j u s t show yo u , f o r t h e r e c o r d , 
i n o t h e r w o r d s , what I'm a s k i n g s p e c i f i c a l l y . 

" S t a t e ' s E x h i b i t No. 16 [ t h e b u t c h e r k n i f e ] , i n 
r e f e r e n c e t o t h e i n j u r i e s o r any c u t t i n g o r any 
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d e p t h on t h e b o d y o f [ B a c h e l d e r ] , i s t h a t what you 
a r e r e f e r r i n g t o s p e c i f i c a l l y , c o n s i s t e n t -- i n 
o t h e r w o r d s , b e c a u s e o f t h e s i z e a n d t h e a n g l e o f 
t h e k n i f e i n y o u r o p i n i o n , what you saw? 

" [ C p l . E t r e s s ] : I'm r e f e r r i n g t o t h e w i d t h o f 
t h e k n i f e b l a d e . 

" [ P r o s e c u t o r ] : And t h i s i s 1 6 . I n o t h e r w o r d s , 
I ' l l h o l d i t up. Y o u ' r e r e f e r r i n g t o t h e w i d t h 
y o u ' r e t a l k i n g a b o u t ? 

" [ C p l . E t r e s s ] : The w i d e p a r t . 

" [ P r o s e c u t o r ] : The w i d e p a r t . 

" [ P r o s e c u t o r ] : So l i m i t e d t o t h a t . 

"THE COURT: The o b j e c t i o n i s o v e r r u l e d 
i n l i g h t o f t h a t c l a r i f i c a t i o n . 

(R. 591-96.) 

M c C r a y d i d n o t o b j e c t t o C p l . E t r e s s ' s t e s t i m o n y t h a t t h e 

wounds on B a c h e l d e r ' s hands were d e f e n s i v e wounds, and h i s 

o b j e c t i o n t o C p l . E t r e s s ' s o p i n i o n t h a t many o f t h e wounds on 

B a c h e l d e r ' s body were c o n s i s t e n t w i t h t h e b u t c h e r k n i f e f o u n d 

a t t h e s c e n e was u n t i m e l y . See, e.g., Roper v. S t a t e , 695 So. 

2d 244, 246 ( A l a . C r i m . App. 1996) ("'An o b j e c t i o n t o a 

q u e s t i o n , made a f t e r an answer i s g i v e n , i s n o t t i m e l y and 

w i l l n o t p r e s e r v e t h e i s s u e f o r r e v i e w . ' " ( q u o t i n g S c o t t v. 

S t a t e , 624 So. 2d 230, 234 ( A l a . C r i m . App. 1 9 9 3 ) ) ) . 
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T h e r e f o r e , t h i s C o u r t w i l l r e v i e w t h e s e c l a i m s f o r p l a i n e r r o r 

o n l y . See R u l e 45A, A l a . R. App. P. 

As n o t e d above, R u l e 702, A l a . R. E v i d . , upon w h i c h 

M cCray r e l i e s , g o v e r n s e x p e r t t e s t i m o n y . However, as can 

c l e a r l y be seen f r o m t h e a b o v e - q u o t e d p o r t i o n o f t h e r e c o r d , 

C p l . E t r e s s was n o t t e s t i f y i n g as an e x p e r t when he s t a t e d 

t h a t B a c h e l d e r ' s wounds were c o n s i s t e n t w i t h t h e b u t c h e r k n i f e 

f o u n d a t t h e s c e n e o r t h a t t h e wounds on B a c h e l d e r ' s hands 

were d e f e n s i v e wounds. R a t h e r , he was t e s t i f y i n g as a l a y 

w i t n e s s t o h i s p e r s o n a l o b s e r v a t i o n s o f t h e w i d t h o f t h e 

wounds and t h e w i d t h o f t h e k n i f e . R u l e 701, A l a . R. E v i d . , 

p r o v i d e s : 

" I f t h e w i t n e s s i s n o t t e s t i f y i n g as an e x p e r t , 
t h e w i t n e s s ' s t e s t i m o n y i n t h e f o r m o f o p i n i o n s o r 
i n f e r e n c e s i s l i m i t e d t o t h o s e o p i n i o n s o r 
i n f e r e n c e s w h i c h a r e (a) r a t i o n a l l y b a s e d on t h e 
p e r c e p t i o n o f t h e w i t n e s s and (b) h e l p f u l t o a c l e a r 
u n d e r s t a n d i n g o f t h e w i t n e s s ' s t e s t i m o n y o r t h e 
d e t e r m i n a t i o n o f a f a c t i n i s s u e . " 

C p l . E t r e s s ' s t e s t i m o n y t h a t s e v e r a l o f B a c h e l d e r ' s wounds 

were c o n s i s t e n t i n w i d t h w i t h t h e b u t c h e r k n i f e f o u n d a t t h e 

s c e n e and h i s t e s t i m o n y t h a t t h e wounds t o B a c h e l d e r ' s hands 

were d e f e n s i v e wounds was r a t i o n a l l y b a s e d on h i s p e r c e p t i o n 

and was h e l p f u l t o a c l e a r u n d e r s t a n d i n g o f h i s t e s t i m o n y . 
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See, e.g., Ex p a r t e S h a r p , [Ms. 1080959, December 4, 2009] 

So. 3d ( A l a . 2 0 0 9 ) . T h e r e f o r e , t h i s C o u r t f i n d s no 

e r r o r , much l e s s p l a i n e r r o r , i n t h e a d m i s s i o n o f C p l . 

E t r e s s ' s t e s t i m o n y . 

V I I I . 

M c C r a y n e x t c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n f o r a change o f venue on t h e g r o u n d t h a t 

t h e r e was e x t e n s i v e and p r e j u d i c i a l p r e t r i a l p u b l i c i t y . 

S p e c i f i c a l l y , he a r g u e s t h a t news r e p o r t s a b o u t h i s 

i n v o l v e m e n t i n B a c h e l d e r ' s m u r d e r , h i s s t a t e m e n t s t o p o l i c e 

a b o u t t h e c r i m e , and h i s p r i o r c r i m i n a l h i s t o r y were 

p r e s u m p t i v e l y p r e j u d i c i a l and w a r r a n t e d a change o f v e n u e . 

B e f o r e t r i a l , M c C r a y f i l e d a m o t i o n f o r a change o f venue 

i n w h i c h he a r g u e d t h a t t h e p u b l i c i t y s u r r o u n d i n g t h e c a s e 

" [ a ] t e a c h s t a g e o f t h e c r i m i n a l p r o c e e d i n g s " was so e x t e n s i v e 

t h a t i t w o u l d be i m p o s s i b l e f o r h i m t o r e c e i v e a f a i r t r i a l i n 

H o u s t o n C o u n t y . (C. 340.) He f u r t h e r a r g u e d i n t h e m o t i o n 

t h a t " i n a d m i s s i b l e e v i d e n c e and e v i d e n c e o t h e r w i s e o u t s i d e t h e 

p r o v i n c e o f p r o p e r j u r y c o n s i d e r a t i o n " was e x t e n s i v e l y 

p u b l i c i z e d i n s u c h a p r e j u d i c i a l manner t h a t p r e j u d i c e s h o u l d 

be p r e s u m e d and a change o f venue g r a n t e d . (C. 343.) A t t h e 
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A u g u s t 23, 2006, p r e t r i a l m o t i o n h e a r i n g , M c C r a y p r e s e n t e d 

e v i d e n c e i n s u p p o r t o f h i s m o t i o n . M a r j a L o u r a d o u r , c u s t o d i a n 

o f r e c o r d s a t The Dot h a n E a g l e n e w s p a p e r , t e s t i f i e d t h a t s i x 

a r t i c l e s h a d been p u b l i s h e d i n The Dothan E a g l e r e g a r d i n g 

B a c h e l d e r ' s m u r d e r and t h a t c i r c u l a t i o n f o r The Dot h a n E a g l e 

was a p p r o x i m a t e l y 34,000 i n 2005 a n d 2006. The s i x a r t i c l e s 

were i n t r o d u c e d i n t o e v i d e n c e b y t h e d e f e n s e a t t h e h e a r i n g . 

Wayne May, a s s i g n m e n t e d i t o r f o r WTVY-TV i n D o t h a n , t e s t i f i e d 

t h a t WTVY-TV b r o a d c a s t 18 r e p o r t s a b o u t B a c h e l d e r ' s m u r d e r 

o v e r t h e c o u r s e o f t h e p r e v i o u s y e a r a nd t h a t WTVY-TV 

b r o a d c a s t s r e a c h " a l m o s t a q u a r t e r o f a m i l l i o n p e o p l e i n 41 

c o u n t i e s a nd t h r e e s t a t e s . " ( A u g u s t 23, 2006, M o t i o n H e a r i n g , 

R. 1 6 . ) 2 7 R e c o r d i n g s a nd t r a n s c r i p t s o f t h e b r o a d c a s t s a b o u t 

B a c h e l d e r ' s m u r d e r were i n t r o d u c e d i n t o e v i d e n c e by t h e 

d e f e n s e a t t h e h e a r i n g . F i n a l l y , Ken C u r t i s , news d i r e c t o r o f 

WDHN-TV 18 i n D o t h a n , t e s t i f i e d t h a t WDHN-TV 18 b r o a d c a s t 

t h r e e r e p o r t s a b o u t B a c h e l d e r ' s m u r d e r , a l l t h r e e o f w h i c h 

were i n t h e t h r e e d a y s i m m e d i a t e l y f o l l o w i n g t h e m u r d e r . 

2 7The p r e t r i a l h e a r i n g s a r e s e p a r a t e l y p a g i n a t e d . When 
c i t i n g t o t e s t i m o n y o r argument f r o m t h e s e h e a r i n g s , t h i s 
C o u r t s t a t e s t h e d a t e o f t h e h e a r i n g , f o l l o w e d b y t h e 
a p p r o p r i a t e page number. 
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R e c o r d i n g s and t r a n s c r i p t s o f t h o s e b r o a d c a s t s were i n t r o d u c e d 

i n t o e v i d e n c e b y t h e d e f e n s e a t t h e h e a r i n g . D u r i n g t h e 

h e a r i n g , b o t h May a n d C u r t i s t e s t i f i e d on c r o s s - e x a m i n a t i o n 

t h a t t h e y h a d bee n c o v e r i n g c r i m i n a l p r o c e e d i n g s i n H o u s t o n 

C o u n t y f o r many y e a r s , i n c l u d i n g numerous c a p i t a l t r i a l s a nd 

t h a t , i n t h e i r o p i n i o n , M c C r a y ' s t r i a l h a d n o t r e c e i v e d much 

m e d i a c o v e r a g e i n c o m p a r i s o n t o o t h e r c a p i t a l c a s e s . The 

t r i a l c o u r t d e n i e d t h e m o t i o n f o l l o w i n g t h e h e a r i n g . 

"The r i g h t o f an a c c u s e d t o be t r i e d by a f a i r 
a nd i m p a r t i a l j u r y i s g u a r a n t e e d by t h e S i x t h 
Amendment o f t h e U n i t e d S t a t e s C o n s t i t u t i o n w h i c h 
s t a t e s t h a t ' I n a l l c r i m i n a l p r o s e c u t i o n s , t h e 
a c c u s e d s h a l l e n j o y t h e r i g h t t o a s p e e d y and p u b l i c 
t r i a l , b y an i m p a r t i a l j u r y . . . . ' A r t i c l e I , § 6 o f 
t h e A l a b a m a C o n s t i t u t i o n o f 1901 s t a t e s , i n p a r t : 
'That i n a l l c r i m i n a l p r o s e c u t i o n s , t h e a c c u s e d h a s 
a r i g h t t o ... a s p e e d y , p u b l i c t r i a l , b y an 
i m p a r t i a l j u r y ' 

"The Supreme C o u r t o f t h e U n i t e d S t a t e s h a s h e l d 
t h a t i f an a c c u s e d c a n n o t o b t a i n an i m p a r t i a l j u r y 
i n t h e d i s t r i c t where he i s b e i n g t r i e d t h e n t h e 
c o u r t s h o u l d t r a n s f e r t h e c a s e t o a n o t h e r d i s t r i c t 
w here t h e j u r o r s a r e f r e e o f b i a s . R i d e a u v.  
L o u i s i a n a , 373 U.S. 723, 83 S. C t . 1417, 10 L. Ed. 
2d 663 ( 1 9 6 3 ) . T h i s g u a r a n t e e h a s a l s o been 
c o d i f i e d i n t h i s s t a t e i n A l a . Code 1975, § 15-2-20. 
R u l e 10.1, A. R. C r . P. i s t o t h e same e f f e c t . " 

Hunt v. S t a t e , 642 So. 2d 999, 1042 ( A l a . C r i m . App. 1 9 9 3 ) , 

a f f ' d , 642 So. 2d 1060 ( A l a . 1 9 9 4 ) . 
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"When r e q u e s t i n g a change o f v e n u e , ' [ t ] h e b u r d e n o f 

p r o o f i s on t h e d e f e n d a n t t o "show t o t h e r e a s o n a b l e 

s a t i s f a c t i o n o f t h e c o u r t t h a t a f a i r and i m p a r t i a l t r i a l a nd 

an u n b i a s e d v e r d i c t c a n n o t be r e a s o n a b l y e x p e c t e d i n t h e 

c o u n t y i n w h i c h t h e d e f e n d a n t i s t o be t r i e d . " ' " J a c k s o n v.  

S t a t e , 791 So. 2d 979, 995 ( A l a . C r i m . App. 2000) ( q u o t i n g 

H a r d y v. S t a t e , 804 So. 2d 247, 293 ( A l a . C r i m . App. 1 9 9 9 ) , 

a f f ' d , 804 So. 2d 298 ( A l a . 2000) ( q u o t i n g i n t u r n R u l e 

1 0 . 1 ( b ) , A l a . R. C r i m . P . ) ) . 

" [ T ] h e d e t e r m i n a t i o n o f w h e t h e r o r n o t t o g r a n t a 
m o t i o n f o r change o f venue i s g e n e r a l l y l e f t t o t h e 
s o u n d d i s c r e t i o n o f t h e t r i a l j u d g e b e c a u s e he has 
t h e b e s t o p p o r t u n i t y t o a s s e s s any p r e j u d i c i a l 
p u b l i c i t y a g a i n s t t h e d e f e n d a n t and any p r e j u d i c i a l 
f e e l i n g a g a i n s t t h e d e f e n d a n t i n t h e community w h i c h 
w o u l d make i t d i f f i c u l t f o r t h e d e f e n d a n t t o r e c e i v e 
a f a i r and i m p a r t i a l t r i a l . " 

N e l s o n v. S t a t e , 440 So. 2d 1130, 1132 ( A l a . C r i m . App. 1983) . 

See a l s o J o i n e r v. S t a t e , 651 So. 2d 1155, 1156 ( A l a . C r i m . 

App. 1994) ("A t r i a l c o u r t i s i n a b e t t e r p o s i t i o n t h a n an 

a p p e l l a t e c o u r t t o d e t e r m i n e what e f f e c t , i f any, p r e t r i a l 

p u b l i c i t y m i g h t h a v e i n a p a r t i c u l a r c a s e . The t r i a l c o u r t 

has t h e b e s t o p p o r t u n i t y t o e v a l u a t e t h e e f f e c t s o f any 

p r e t r i a l p u b l i c i t y on t h e community as a w h o l e and on t h e 

i n d i v i d u a l members o f t h e j u r y v e n i r e . " ) . Thus, " [ t ] h e t r i a l 
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c o u r t ' s r u l i n g on a m o t i o n f o r a change o f venue w i l l n o t be 

r e v e r s e d a b s e n t an abuse o f d i s c r e t i o n . " B u s k e y v. S t a t e , 650 

So. 2d 605, 610 ( A l a . C r i m . App. 1 9 9 4 ) . See a l s o Ex p a r t e  

G r a y s o n , 479 So. 2d 76, 80 ( A l a . 1985) ("Absent a s h o w i n g o f 

a b u s e o f d i s c r e t i o n , a t r i a l c o u r t ' s r u l i n g on a m o t i o n f o r 

change o f venue w i l l n o t be o v e r t u r n e d . " ) . 

" I n c o n n e c t i o n w i t h p r e t r i a l p u b l i c i t y , t h e r e 
a r e two s i t u a t i o n s w h i c h mandate a change o f v e n u e : 
1) when t h e a c c u s e d has d e m o n s t r a t e d ' a c t u a l 
p r e j u d i c e ' a g a i n s t h i m on t h e p a r t o f t h e j u r o r s ; 2) 
when t h e r e i s 'presumed p r e j u d i c e ' r e s u l t i n g f r o m 
community s a t u r a t i o n w i t h s u c h p r e j u d i c i a l p r e t r i a l 
p u b l i c i t y t h a t no i m p a r t i a l j u r y c a n be s e l e c t e d . 
S h e p p a r d v. M a x w e l l , 384 U.S. 333, 86 S. C t . 1507, 
16 L. Ed. 2d 600 ( 1 9 6 6 ) ; R i d e a u [ v. L o u i s i a n a , 373 
U.S. 723 ( 1 9 8 3 ) ] ; E s t e s v. T e x a s , 381 U.S. 532, 85 
S. C t . 1628, 14 L. Ed. 2d 543 ( 1 9 6 5 ) ; Ex p a r t e  
G r a y s o n , 479 So. 2d 76, 80 ( A l a . ) , c e r t . d e n i e d , 474 
U.S. 865, 106 S. C t . 189, 88 L. Ed. 2d 157 ( 1 9 8 5 ) ; 
Coleman v. Z a n t , 708 F.2d 541 ( 1 1 t h C i r . 1 9 8 3 ) . 

"The ' a c t u a l p r e j u d i c e ' s t a n d a r d i s d e f i n e d as 
f o l l o w s : 

"'To f i n d t h e e x i s t e n c e o f a c t u a l 
p r e j u d i c e , two b a s i c p r e r e q u i s i t e s must be 
s a t i s f i e d . F i r s t , i t must be shown t h a t 
one o r more j u r o r s who d e c i d e d t h e c a s e 
e n t e r t a i n e d an o p i n i o n , b e f o r e h e a r i n g t h e 
e v i d e n c e a d d u c e d a t t r i a l , t h a t t h e 
d e f e n d a n t was g u i l t y . I r v i n v. Dowd, 366 
U.S. [717,] 727, 81 S. C t . [1639,] 1645, [6 
L. Ed. 2d 751, 758-59 ( 1 9 6 1 ) ] . S e c o n d , 
t h e s e j u r o r s , i t must be d e t e r m i n e d , c o u l d 
n o t have l a i d a s i d e t h e s e p r e f o r m e d 
o p i n i o n s a n d " r e n d e r [ e d ] a v e r d i c t b a s e d on 
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t h e e v i d e n c e p r e s e n t e d i n c o u r t . " I r v i n v.  
Dowd, 366 U.S. a t 723, 81 S. C t . a t 1643 [6 
L. Ed. 2d a t 7 5 6 ] . ' 

"Coleman v. Z a n t , 708 F.2d a t 544. 

"... T h [ e 'presumed p r e j u d i c e ' ] s t a n d a r d was 
d e f i n e d by t h e E l e v e n t h F e d e r a l C i r c u i t C o u r t o f 
A p p e a l s i n Coleman v. Kemp, 778 F.2d 1487 ( 1 1 t h 
C i r . 1 9 8 5 ) , c e r t . d e n i e d , 476 U.S. 1164, 106 S. C t . 
2289, 90 L. Ed. 2d 730 ( 1 9 8 6 ) . The c o u r t s t a t e d : 
' P r e j u d i c e i s p r e s u m e d f r o m p r e t r i a l p u b l i c i t y when 
p r e t r i a l p u b l i c i t y i s s u f f i c i e n t l y p r e j u d i c i a l and  
i n f l a m m a t o r y and t h e p r e j u d i c i a l p r e t r i a l p u b l i c i t y  
s a t u r a t e d t h e community where t h e t r i a l s were h e l d . ' 
778 F.2d a t 1490 ( e m p h a s i s a d d e d [ i n H u n t ] ) . See 
a l s o H o l l a d a y v. S t a t e , 549 So. 2d 122, 125 ( A l a . 
C r . App. 1 9 8 8 ) , a f f i r m e d , 549 So. 2d 135 ( A l a . ) , 
c e r t . d e n i e d , 493 U.S. 1012, 110 S. C t . 575, 107 L. 
Ed. 2d 569 ( 1 9 8 9 ) . 

" I n d e t e r m i n i n g w h e t h e r t h e 'presumed p r e j u d i c e ' 
s t a n d a r d e x i s t s t h e t r i a l c o u r t s h o u l d l o o k a t ' t h e 
t o t a l i t y o f t h e s u r r o u n d i n g f a c t s . ' P a t t o n v.  
Y o u n t , 467 U.S. 1025, 104 S. C t . 2885, 81 L. Ed. 2d 
847 ( 1 9 8 4 ) ; Murphy v. F l o r i d a , 421 U.S. 794, 95 S. 
C t . 2 031, 44 L. Ed. 2d 589 ( 1 9 7 5 ) ; I r v i n v. Dowd, 
366 U.S. 717, 81 S. C t . 1639, 6 L. Ed. 2d 751 
( 1 9 6 1 ) . The p r e s u m p t i v e p r e j u d i c e s t a n d a r d i s 
' r a r e l y ' a p p l i c a b l e , a n d i s r e s e r v e d f o r o n l y 
'extreme s i t u a t i o n s . ' Coleman v. Kemp, 778 F.2d a t 
1537. ' I n f a c t , o u r r e s e a r c h has u n c o v e r e d o n l y a 
v e r y few ... c a s e s i n w h i c h r e l i e f was g r a n t e d on 
t h e b a s i s o f p r e s u m e d p r e j u d i c e . ' Coleman v. Kemp, 
778 F.2d a t 1490." 

Hunt, 642 So. 2d a t 1042-43. 

" I n o r d e r t o show community s a t u r a t i o n [ u n d e r t h e 
'presumed p r e j u d i c e ' s t a n d a r d ] , t h e a p p e l l a n t must 
show more t h a n t h e f a c t ' t h a t a c a s e g e n e r a t e s even 
w i d e s p r e a d p u b l i c i t y . ' Thompson v. S t a t e , 581 So. 
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2d 1216, 1233 ( A l a . C r . App. 1 9 9 1 ) , c e r t . d e n i e d , 
[502] U.S. [ 1 0 3 0 ] , 112 S. C t . 868, 116 L. Ed. 2d 774 
( 1 9 9 2 ) . '"Newspaper a r t i c l e s a l o n e w o u l d n o t 
n e c e s s i t a t e a change o f venue u n l e s s i t was shown 
t h a t t h e a r t i c l e s so a f f e c t e d t h e g e n e r a l c i t i z e n r y 
t h r o u g h t h e i n s e r t i o n o f s u c h s e n s a t i o n a l , 
a c c u s a t i o n a l o r d e n u n c i a t o r y s t a t e m e n t s , t h a t a f a i r 
a nd i m p a r t i a l t r i a l was i m p o s s i b l e . P a t t o n v.  
S t a t e , 246 A l a . 639, 21 So.2d 844 [ 1 9 4 5 ] . " ' 
Thompson v. S t a t e , s u p r a a t 1233, q u o t i n g M c L a r e n v.  
S t a t e , 353 So. 2d 24, 31 ( A l a . C r . A p p . ) , c e r t . 
d e n i e d , 353 So. 2d 35 ( A l a . 1 9 7 7 ) . " 

O r y a n g v. S t a t e , 642 So. 2d 979, 983 ( A l a . C r i m . App. 1 9 9 3 ) . 

Thus, " ' [ t ] o j u s t i f y a p r e s u m p t i o n o f p r e j u d i c e ... , t h e 

p u b l i c i t y must be b o t h e x t e n s i v e and s e n s a t i o n a l i n n a t u r e . 

I f t h e m e d i a c o v e r a g e i s f a c t u a l as o p p o s e d t o i n f l a m m a t o r y o r 

s e n s a t i o n a l , t h i s u n d e r m i n e s any c l a i m f o r a p r e s u m p t i o n o f 

p r e j u d i c e . ' " B i l l u p s v. S t a t e , [Ms. CR-05-1767, November 13, 

2009] So. 3d , ( A l a . C r i m . App. 2009) ( e m p h a s i s 

o m i t t e d ) ( q u o t i n g U n i t e d S t a t e s v. A n g i u l o , 897 F.2d 1169, 

1181 ( 1 s t C i r . 1 9 9 0 ) ) . " M o r e o v e r , 't h e p a s s a g e o f t i m e i s a 

f a c t o r t h a t c a n b r i n g o b j e c t i v i t y t o a c a s e i n w h i c h t h e 

p r e t r i a l p u b l i c i t y has been e x t e n s i v e . ' " C a r r u t h v. S t a t e , 

927 So. 2d 866, 876 ( A l a . C r i m . App. 2005) ( q u o t i n g Ex p a r t e  

T r a v i s , 776 So. 2d 874, 878 ( A l a . 2 0 0 0 ) ) . 

I n t h i s c a s e , M c C r a y does n o t a r g u e a c t u a l p r e j u d i c e ; 

i n s t e a d , he a r g u e s o n l y p r e s u m e d p r e j u d i c e . He, h o w e v e r, 
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f a i l e d t o e s t a b l i s h t h a t t h e p r e t r i a l p u b l i c i t y s u r r o u n d i n g 

B a c h e l d e r ' s m u r d e r was so e x t e n s i v e and s e n s a t i o n a l i n n a t u r e 

t h a t a f a i r a nd i m p a r t i a l t r i a l was i m p o s s i b l e i n H o u s t o n 

C o u n t y . T h i s C o u r t h as t h o r o u g h l y r e v i e w e d t h e e v i d e n c e 

p r e s e n t e d b y M c C r a y a t t h e p r e t r i a l - m o t i o n h e a r i n g . O n l y 6 

a r t i c l e s a p p e a r e d i n The Dothan E a g l e and o n l y 21 t o t a l news 

s t o r i e s were b r o a d c a s t on 2 d i f f e r e n t l o c a l t e l e v i s i o n 

s t a t i o n s , and t h e m a j o r i t y o f t h e s e m e d i a r e p o r t s o c c u r r e d 

w i t h i n a week o f t h e m u r d e r , o v e r a y e a r b e f o r e M c C r a y ' s 

t r i a l . I n a d d i t i o n , t h e a r t i c l e s and b r o a d c a s t s were l a r g e l y 

f a c t u a l and o b j e c t i v e , as o p p o s e d t o a c c u s a t o r y , s e n s a t i o n a l , 

o r i n f l a m m a t o r y . A l t h o u g h one t e l e v i s i o n b r o a d c a s t d i d 

m e n t i o n t h a t M c C r a y h a d a " h i s t o r y w i t h t h e l a w " and one 

n e w s p a p e r a r t i c l e s p e c i f i c a l l y l i s t e d M c C r a y ' s p r i o r c r i m i n a l 

h i s t o r y -- i n c l u d i n g a 1993 a r r e s t f o r r a p e and sodomy and a 

g u i l t y p l e a t o t h e l e s s e r o f f e n s e o f misdemeanor s e x u a l 

m i s c o n d u c t , a 2003 a r r e s t f o r f a i l u r e t o r e g i s t e r as a s e x 

o f f e n d e r , 2 8 and h i s 2003 c o n v i c t i o n f o r d o m e s t i c v i o l e n c e -¬

t h e mere f a c t t h a t m e d i a c o v e r a g e r e f e r e n c e s a d e f e n d a n t ' s 

2 8The a r t i c l e s t a t e d t h a t t h i s c h a r g e h a d been d i s m i s s e d ; 
h o w e v e r , M c C r a y t e s t i f i e d a t t r i a l t h a t he h a d , i n f a c t , b e e n 
c o n v i c t e d o f f a i l u r e t o r e g i s t e r as a s e x o f f e n d e r . 
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c r i m i n a l h i s t o r y , b y i t s e l f , i s n o t s u f f i c i e n t t o s a t i s f y t h e 

p r e s u m e d - p r e j u d i c e s t a n d a r d . See, e.g., J o n e s v. S t a t e , 43 

So. 3d 1258 ( A l a . C r i m . App. 2 0 0 7 ) . I n a d d i t i o n , as n o t e d 

a b o v e , M c C r a y was c r o s s - e x a m i n e d r e g a r d i n g h i s p r i o r d o m e s t i c -

v i o l e n c e c o n v i c t i o n , and t h e r e c o r d f u r t h e r r e f l e c t s t h a t t h e 

p r o s e c u t o r a l s o c r o s s - e x a m i n e d M c C r a y a b o u t h i s c o n v i c t i o n f o r 

f a i l u r e t o r e g i s t e r as a s e x o f f e n d e r . 

T h i s C o u r t c a n n o t s a y , b a s e d on t h e r e c o r d b e f o r e i t , 

t h a t t h e m e d i a c o v e r a g e i n t h i s c a s e so i n f l a m e d o r s a t u r a t e d 

t h e community as t o c r e a t e an e m o t i o n a l t i d e a g a i n s t M c C r a y o r 

t h a t i t was so i n h e r e n t l y o r p r e s u m p t i v e l y p r e j u d i c i a l as t o 

c o n s t i t u t e one o f t h e " e x t r e m e s i t u a t i o n s " t h a t w a r r a n t a 

p r e s u m p t i o n o f p r e j u d i c e . 2 9 T h e r e f o r e , t h e t r i a l c o u r t 

p r o p e r l y d e n i e d M c C r a y ' s m o t i o n f o r a change o f v e n u e . 

2 9 A l t h o u g h n o t a r g u e d by McCray, t h i s C o u r t a l s o f i n d s no 
e v i d e n c e o f a c t u a l p r e j u d i c e . The r e c o r d r e f l e c t s t h a t o n l y 
12 o f t h e i n i t i a l 70 v e n i r e m e m b e r s h a d r e a d o r s e e n any m e d i a 
r e p o r t s a b o u t t h e c a s e and t h a t o n l y 3 o f t h o s e i n d i c a t e d t h a t 
t h e y h a d f o r m e d o p i n i o n s a b o u t t h e c a s e t h a t t h e y c o u l d n o t 
s e t a s i d e . However, t h o s e t h r e e p r o s p e c t i v e j u r o r s were 
removed f o r c a u s e by t h e t r i a l c o u r t . 
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I X . 

M c C r a y n e x t c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

" f a i l [ i n g ] t o f i n d and w e i g h c e r t a i n m i t i g a t i n g f a c t o r s . " 

( M cCray's b r i e f , a t 84.) M c C r a y d i d n o t o b j e c t t o t h e t r i a l 

c o u r t ' s s e n t e n c i n g o r d e r o r i t s f i n d i n g s t h e r e i n ; t h e r e f o r e , 

t h i s C o u r t w i l l r e v i e w t h i s c l a i m f o r p l a i n e r r o r o n l y . See 

R u l e 45A, A l a . R. App. P. 

I n R e e v e s , t h i s C o u r t e x p l a i n e d : 

" ' I n L o c k e t t v. O h i o , 438 U.S. 586, 98 
S. C t . 2954, 57 L. Ed. 2d 973 ( 1 9 7 8 ) , t h e 
Supreme C o u r t h e l d t h a t a d e a t h p e n a l t y 
s t a t u t e c a n n o t c o n s t i t u t i o n a l l y p r e c l u d e 
c o n s i d e r a t i o n o f r e l e v a n t m i t i g a t i n g 
f a c t o r s . However, L o c k e t t does n o t r e q u i r e 
t h a t a l l e v i d e n c e o f f e r e d as m i t i g a t i n g 
e v i d e n c e be f o u n d t o be m i t i g a t i n g . 
L o c k e t t p r o v i d e s t h a t a s t a t e may n o t 
e x c l u d e e v i d e n c e t h a t t h e d e f e n d a n t c l a i m s 
i s m i t i g a t i n g . T h i s does n o t mean t h a t a l l 
e v i d e n c e o f f e r e d by t h e d e f e n d a n t as 
m i t i g a t i n g must be f o u n d t o be m i t i g a t i n g 
and c o n s i d e r e d as s u c h i n t h e s e n t e n c i n g 
p r o c e s s . ' 

"Ex p a r t e H a r t , 612 So. 2d 536, 542 ( A l a . 1 9 9 2 ) , 
c e r t . d e n i e d , 508 U.S. 953, 113 S. C t . 2450, 124 L. 
Ed. 2d 666 ( 1 9 9 3 ) . ' " W h i l e L o c k e t t and i t s p r o g e n y 
r e q u i r e c o n s i d e r a t i o n o f a l l e v i d e n c e s u b m i t t e d as 
m i t i g a t i o n , w h e t h e r t h e e v i d e n c e i s a c t u a l l y f o u n d 
t o be m i t i g a t i n g i s i n t h e d i s c r e t i o n o f t h e 
s e n t e n c i n g a u t h o r i t y . " ' Ex p a r t e S l a t o n , 680 So. 2d 
909, 924 ( A l a . 1 9 9 6 ) , c e r t . d e n i e d , 519 U.S. 1079, 
117 S. C t . 742, 136 L. Ed. 2d 680 ( 1 9 9 7 ) , q u o t i n g 
B a n k h e a d v. S t a t e , 585 So. 2d 97, 108 ( A l a . C r i m . 
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App. 1 9 8 9 ) , remanded on o t h e r g r o u n d s , 585 So. 2d 
112 ( A l a . 1 9 9 1 ) , a f f ' d on r e t u r n t o remand, 625 So. 
2d 1141 ( A l a . C r i m . App. 1 9 9 2 ) , r e v ' d , 625 So. 2d 
1146 ( A l a . 1 9 9 3 ) . ' M e r e l y b e c a u s e an a c c u s e d 
p r o f f e r s e v i d e n c e o f a m i t i g a t i n g c i r c u m s t a n c e does 
n o t r e q u i r e t h e j u d g e o r t h e j u r y t o f i n d t h e 
e x i s t e n c e o f t h a t f a c t . ' H a r r e l l v. S t a t e , 470 So. 
2d 1303, 1308 ( A l a . C r i m . App. 1 9 8 4 ) , a f f ' d , 470 So. 
2d 1309 ( A l a . ) , c e r t . d e n i e d , 474 U.S. 935, 106 S. 
C t . 269, 88 L. Ed. 2d 276 ( 1 9 8 5 ) . 

"'"A s e n t e n c e r i n a c a p i t a l c a s e may 
n o t r e f u s e t o c o n s i d e r o r be ' p r e c l u d e d 
f r o m c o n s i d e r i n g ' m i t i g a t i n g f a c t o r s . 
E d d i n g s v. Oklahoma, 455 U.S. 104, 110, 102 
S. C t . 869, 874, 71 L. Ed. 2d 1 (1982) 
( q u o t i n g L o c k e t t v. O h i o , 438 U.S. 586, 
604, 98 S. C t . 2954, 2964-65, 57 L. Ed. 2d 
973 ( 1 9 7 8 ) ) . The d e f e n d a n t i n a c a p i t a l 
c a s e g e n e r a l l y must be a l l o w e d t o i n t r o d u c e 
any r e l e v a n t m i t i g a t i n g e v i d e n c e r e g a r d i n g 
t h e d e f e n d a n t ' s c h a r a c t e r o r r e c o r d and any 
o f t h e c i r c u m s t a n c e s o f t h e o f f e n s e , and 
c o n s i d e r a t i o n o f t h a t e v i d e n c e i s a 
c o n s t i t u t i o n a l l y i n d i s p e n s a b l e p a r t o f t h e 
p r o c e s s o f i n f l i c t i n g t h e p e n a l t y o f d e a t h . 
C a l i f o r n i a v. Brown, 479 U.S. 538, 107 S. 
C t . 837, 93 L. Ed. 2d 934 ( 1 9 8 7 ) ; Ex p a r t e  
H e n d e r s o n , 616 So. 2d 348 ( A l a . 1 9 9 2 ) ; 
Haney v. S t a t e , 603 So. 2d 368 ( A l a . C r . 
App. 1 9 9 1 ) , a f f ' d , 603 So. 2d 412 ( A l a . 
1 9 9 2 ) , c e r t . d e n i e d , 507 U.S. 925, 113 S. 
C t . 1297, 122 L. Ed. 2d 687 ( 1 9 9 3 ) . 
A l t h o u g h t h e t r i a l c o u r t i s r e q u i r e d t o 
c o n s i d e r a l l m i t i g a t i n g c i r c u m s t a n c e s , t h e 
d e c i s i o n o f w h e t h e r a p a r t i c u l a r m i t i g a t i n g 
c i r c u m s t a n c e i s p r o v e n and t h e w e i g h t t o be 
g i v e n i t r e s t s w i t h t h e s e n t e n c e r . C a r r o l l  
v. S t a t e , 599 So. 2d 1253 ( A l a . C r . App. 
1 9 9 2 ) , a f f ' d , 627 So. 2d 874 ( A l a . 1 9 9 3 ) , 
c e r t . d e n i e d , 510 U.S. 1171, 114 S. C t . 
1207, 127 L. Ed. 2d 554 ( 1 9 9 4 ) . See a l s o 

170 



CR-06-0360 

Ex p a r t e H a r r e l l , 470 So. 2d 1309 ( A l a . ) , 
c e r t . d e n i e d , 474 U.S. 935, 106 S. C t . 269, 
88 L. Ed. 2d 276 (1985) "' 

" W i l s o n v. S t a t e , 777 So. 2d 856, 892 ( A l a . C r i m . 
App. 1 9 9 9 ) , q u o t i n g W i l l i a m s v. S t a t e , 710 So. 2d 
1276, 1347 ( A l a . C r i m . App. 1 9 9 6 ) , a f f ' d , 710 So. 2d 
1350 ( A l a . 1 9 9 7 ) , c e r t . d e n i e d , 524 U.S. 929, 118 S. 
C t . 2325, 141 L. Ed. 2d 699 ( 1 9 9 8 ) . " 

807 So. 2d a t 47-48. 

I n i t s s e n t e n c i n g o r d e r , t h e t r i a l c o u r t s t a t e d t h e 

f o l l o w i n g r e g a r d i n g m i t i g a t i n g c i r c u m s t a n c e s : 

"The C o u r t has c o n s i d e r e d a l l o f t h e s t a t u t o r y 
m i t i g a t i n g c i r c u m s t a n c e s as w e l l as o t h e r s r a i s e d b y 
t h e d e f e n d a n t . 

"(1) The C o u r t d oes n o t f i n d t h a t t h e d e f e n d a n t 
has no s i g n i f i c a n t h i s t o r y o f p r i o r c r i m i n a l 
a c t i v i t y due t o h i s p r i o r c o n v i c t i o n s f o r S e x u a l 
M i s c o n d u c t , M e n a c i n g , D o m e s t i c V i o l e n c e I I , and 
F a i l u r e t o R e g i s t e r as a Sex O f f e n d e r . 

"(2) The C o u r t does n o t f i n d t h a t t h e c a p i t a l 
f e l o n y was c o m m i t t e d w h i l e t h e d e f e n d a n t was u n d e r 
t h e i n f l u e n c e o f e x t r e m e m e n t a l o r e m o t i o n a l 
d i s t u r b a n c e a l t h o u g h i t a p p e a r s t h a t t h e m o t i v e may 
have been t h e b r e a k up o f t h e r e l a t i o n s h i p o f t h e 
p a r t i e s . 

"(3) The C o u r t does n o t f i n d t h a t t h e v i c t i m was 
a p a r t i c i p a n t i n t h e d e f e n d a n t ' s c o n d u c t o r 
c o n s e n t e d t o t h e a c t as i s o b v i o u s . 

"(4) The C o u r t does n o t f i n d t h a t t h e d e f e n d a n t 
was an a c c o m p l i c e i n a c a p i t a l o f f e n s e c o m m i t t e d b y 
a n o t h e r as he was t h e s o l e p a r t i c i p a n t . 
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"(5) The C o u r t does n o t f i n d t h a t t h e d e f e n d a n t 
a c t e d u n d e r e x t r e m e d u r e s s o r u n d e r t h e s u b s t a n t i a l 
d o m i n a t i o n o f a n o t h e r p e r s o n . 

"(6) The C o u r t does n o t f i n d t h a t t h e c a p a c i t y 
o f t h e d e f e n d a n t t o a p p r e c i a t e t h e c r i m i n a l i t y o f 
h i s c o n d u c t o r t o c o n f o r m h i s c o n d u c t t o t h e 
r e q u i r e m e n t s o f l a w was s u b s t a n t i a l l y i m p a i r e d . 

"(7) The C o u r t d oes n o t f i n d t h a t t h e age o f t h e 
d e f e n d a n t was a m i t i g a t i n g c i r c u m s t a n c e i n t h a t he 
was 36 y e a r s o l d a t t h e t i m e o f t h e o f f e n s e . 

"(8) The C o u r t does f i n d some e v i d e n c e o f e a c h 
o f t h e 18 p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e s r a i s e d 
b y t h e d e f e n d a n t and s e t o u t i n d e f e n d a n t ' s 
r e q u e s t e d j u r y c h a r g e #16, a co p y o f s a i d l i s t w h i c h 
i s a t t a c h e d h e r e t o as ' E x h i b i t A' and a d o p t e d b y 
r e f e r e n c e . " 3 0 

(C. 433-34.) 

M c C r a y f i r s t a r g u e s t h a t t h e t r i a l c o u r t " i m p r o p e r l y 

d i s c o u n t e d some o f t h e m i t i g a t i n g e v i d e n c e " i n s t e a d o f f i n d i n g 

t h e e x i s t e n c e o f a l l 18 n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s 

he o f f e r e d . ( M c C r a y ' s b r i e f , a t 86.) T h i s a s s e r t i o n i s 

r e f u t e d by t h e r e c o r d . C o n t r a r y t o M c C r a y ' s c o n t e n t i o n , t h e 

t r i a l c o u r t s t a t e d t h a t i t f o u n d "some e v i d e n c e " t o s u p p o r t 

" e a c h o f " t h e 18 n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s o f f e r e d 

b y M c C r a y . Thus, t h e t r i a l c o u r t p r o p e r l y c o n s i d e r e d and 

3 0 S e e P a r t XVI o f t h i s o p i n i o n , w h e r e i n we s e t f o r t h t h e 
18 n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s f o u n d b y t h e t r i a l 
c o u r t . 

172 



CR-06-0360 

f o u n d t o e x i s t e a c h o f t h e 18 n o n s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s t h a t M c C r a y o f f e r e d a t t r i a l . 

M c C r a y a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n n o t 

f i n d i n g t h a t t h e m urder was c o m m i t t e d w h i l e he was u n d e r t h e 

i n f l u e n c e o f e x t r e m e e m o t i o n a l d i s t u r b a n c e b e c a u s e h i s 

t e s t i m o n y a t t h e g u i l t p h a s e o f t h e t r i a l e s t a b l i s h e d t h a t he 

h a d a c t e d s o l e l y a s a r e s u l t o f h e a t o f p a s s i o n . However, 

" [ m ] e r e l y b e c a u s e an a c c u s e d p r o f f e r s e v i d e n c e o f a m i t i g a t i n g 

c i r c u m s t a n c e does n o t r e q u i r e t h e j u d g e o r t h e j u r y t o f i n d 

t h e e x i s t e n c e o f t h a t f a c t . " H a r r e l l v. S t a t e , 470 So. 2d 

1303, 1308 ( A l a . C r i m . App. 1 9 8 4 ) , a f f ' d , 470 So. 2d 1309 

( A l a . 1 9 8 5 ) . "The f a c t u a l d e t e r m i n a t i o n o f t h e e x i s t e n c e o r 

n o n e x i s t e n c e o f a m i t i g a t i n g c i r c u m s t a n c e i s w i t h i n t h e s o u n d 

d i s c r e t i o n o f t h e t r i a l j u d g e where t h e e v i d e n c e i n t h a t 

r e g a r d i s i n c o n f l i c t . " W e s l e y v. S t a t e , 575 So. 2d 108, 121 

( A l a . C r i m . App. 1 9 8 9 ) , r e v ' d on o t h e r g r o u n d s , 575 So. 2d 127 

( A l a . 1 9 9 0 ) . The e v i d e n c e r e g a r d i n g M c C r a y ' s e m o t i o n a l s t a t e 

a t t h e t i m e o f t h e m urder was s h a r p l y c o n f l i c t i n g . A l t h o u g h 

M c C r a y c l a i m e d t h a t he a c t e d s o l e l y o u t o f h e a t o f p a s s i o n , 

t h e S t a t e p r e s e n t e d a p l e t h o r a o f e v i d e n c e r e b u t t i n g M c C r a y ' s 

v e r s i o n o f e v e n t s and e s t a b l i s h i n g t h a t M c C r a y i n t e n t i o n a l l y 

173 



CR-06-0360 

m u r d e r e d B a c h e l d e r . I n f a c t , M c C r a y a d m i t t e d on c r o s s -

e x a m i n a t i o n t h a t he w a n t e d B a c h e l d e r t o d i e t o p r e v e n t h e r 

f r o m i d e n t i f y i n g h i m as h e r a t t a c k e r . C o n s i d e r i n g t h e e n t i r e 

r e c o r d , i n c l u d i n g t h e f a c t t h a t t h e j u r y e x p r e s s l y r e j e c t e d 

M c C r a y ' s h e a t - o f - p a s s i o n d e f e n s e , t h i s C o u r t f i n d s no e r r o r i n 

t h e t r i a l c o u r t ' s r e j e c t i o n o f t h e e x i s t e n c e o f t h i s s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e . 

F i n a l l y , M c C r a y a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n n o t 

f i n d i n g as a n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e t h a t he h a d 

l o w i n t e l l e c t u a l f u n c t i o n i n g . However, M c C r a y p r e s e n t e d no 

e v i d e n c e , e i t h e r d u r i n g t h e g u i l t p h a s e o r t h e p e n a l t y p h a s e 

o f t h e t r i a l , t h a t he h a d l o w i n t e l l e c t u a l f u n c t i o n i n g . The 

r e c o r d i n d i c a t e s t h a t M c C r a y c o m p l e t e d h i g h s c h o o l ; t h a t he 

c o u l d r e a d and w r i t e ; and t h a t he was g a i n f u l l y e m p l o y e d . 

A l t h o u g h M c C r a y ' s s i s t e r t e s t i f i e d a t t h e p e n a l t y p h a s e o f t h e 

t r i a l t h a t M c C r a y was i n s p e c i a l - e d u c a t i o n c l a s s e s t h r o u g h o u t 

h i s y o u t h , no e v i d e n c e was p r e s e n t e d as t o t h e r e a s o n M c C r a y 

was i n s p e c i a l - e d u c a t i o n c l a s s e s , i . e . , w h e t h e r i t was b e c a u s e 

o f l o w i n t e l l e c t u a l f u n c t i o n i n g o r f o r some o t h e r r e a s o n 

u n r e l a t e d t o h i s i n t e l l e c t u a l f u n c t i o n i n g . T h e r e f o r e , t h i s 

C o u r t f i n d s no e r r o r on t h e p a r t o f t h e t r i a l c o u r t i n n o t 
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f i n d i n g as a n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e M c C r a y h a d 

l o w i n t e l l e c t u a l f u n c t i o n i n g . 

I t i s c l e a r f r o m a r e v i e w o f t h e e n t i r e r e c o r d t h a t t h e 

t r i a l c o u r t u n d e r s t o o d i t s d u t y t o c o n s i d e r a l l t h e e v i d e n c e 

p r e s e n t e d and t h a t i t d i d so i n t h i s c a s e . T h e r e f o r e , t h i s 

C o u r t f i n d s no e r r o r , p l a i n o r o t h e r w i s e , i n t h e t r i a l c o u r t ' s 

f i n d i n g s r e g a r d i n g m i t i g a t i n g c i r c u m s t a n c e s . 

X. 

M c C r a y n e x t c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d d u r i n g 

i t s p e n a l t y - p h a s e i n s t r u c t i o n s b y c h a r a c t e r i z i n g t h e j u r y ' s 

s e n t e n c i n g v e r d i c t as a d v i s o r y o r as a r e c o m m e n d a t i o n . 

S p e c i f i c a l l y , he a r g u e s t h a t s u c h c h a r a c t e r i z a t i o n m i s l e d t h e 

j u r y as t o i t s r o l e i n t h e s e n t e n c i n g p r o c e s s and d i m i n i s h e d 

t h e j u r o r s ' s e n s e o f r e s p o n s i b i l i t y i n s e n t e n c i n g . However, 

t h i s C o u r t has r e p e a t e d l y h e l d t h a t a c c u r a t e l y i n f o r m i n g t h e 

j u r y t h a t i t s s e n t e n c i n g v e r d i c t i s a d v i s o r y o r i s a 

r e c o m m e n d a t i o n , see § 13A-5-47, A l a . Code 1975, d oes n o t 

d i m i n i s h t h e j u r y ' s r o l e i n s e n t e n c i n g o r l e s s e n t h e j u r y ' s 

r e s p o n s i b i l i t y . See, e.g., D o s t e r v. S t a t e , [Ms. CR-06-0323, 

J u l y 30, 2010] So. 3d ( A l a . C r i m . App. 2 0 1 0 ) ; V a n p e l t 

v. S t a t e , [Ms. CR-06-1539, December 18, 2009] So. 3d 
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( A l a . C r i m . App. 2 0 0 9 ) ; H a r r i s v. S t a t e , 2 So. 3d 880 ( A l a . 

C r i m . App. 2 0 0 7 ) ; D e a r d o r f f v. S t a t e , 6 So. 3d 1205 ( A l a . 

C r i m . App. 2 0 0 4 ) , a f f ' d , 6 So. 3d 1235 ( A l a . 2 0 0 8 ) ; B r o a d n a x  

v. S t a t e , 825 So. 2d 134 ( A l a . C r i m . App. 2 0 0 0 ) , a f f ' d , 825 

So. 2d 233 ( A l a . 2 0 0 1 ) ; and S t e w a r t v. S t a t e , 730 So. 2d 1203 

( A l a . C r i m . App. 1996) ( o p i n i o n on t h i r d r e t u r n t o r e m a n d ) , 

a f f ' d , 730 So. 2d 1246 ( A l a . 1 9 9 9 ) ; a n d t h e c a s e s c i t e d 

t h e r e i n . T h e r e f o r e , t h i s C o u r t f i n d s no e r r o r as t o t h i s 

c l a i m . 

X I . 

M c C r a y a l s o c o n t e n d s t h a t " t h e t r i a l c o u r t e r r e d when i t 

r e f u s e d t o n a r r o w a d e q u a t e l y t h e c l a s s o f d e a t h e l i g i b l e 

o f f e n d e r s . " ( M c C r a y ' s b r i e f , a t 89.) S p e c i f i c a l l y , he a r g u e s 

t h a t : (1) t h e t r i a l c o u r t e r r e d i n d e n y i n g h i s m o t i o n t o 

p r o h i b i t t h e u s e o f b u r g l a r y as b o t h an a g g r a v a t i n g 

c i r c u m s t a n c e f o r p u r p o s e s o f d e t e r m i n i n g s e n t e n c e and as an 

e l e m e n t t o e l e v a t e t h e murder t o a c a p i t a l o f f e n s e , a p r a c t i c e 

r e f e r r e d t o as " d o u b l e c o u n t i n g " ; and (2) t h e t r i a l c o u r t 

e r r e d i n d e n y i n g h i s m o t i o n t o p r o h i b i t a p p l i c a t i o n o f t h e 

a g g r a v a t i n g c i r c u m s t a n c e t h a t t h e murder was e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , o r c r u e l as c o m pared t o o t h e r c a p i t a l 
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o f f e n s e s on t h e g r o u n d t h a t t h e e s p e c i a l l y h e i n o u s , a t r o c i o u s , 

o r c r u e l a g g r a v a t i n g c i r c u m s t a n c e i s u n c o n s t i t u t i o n a l l y v ague 

and o v e r b r o a d on i t s f a c e . 

B o t h o f t h e s e c l a i m s have p r e v i o u s l y been d e c i d e d 

a d v e r s e l y t o M c C ray. I n V a n p e l t , t h i s C o u r t r e j e c t e d a 

c h a l l e n g e t o d o u b l e c o u n t i n g as f o l l o w s : 

" C o n t r a r y t o V a n p e l t ' s a s s e r t i o n s , t h e r e i s no 
c o n s t i t u t i o n a l o r s t a t u t o r y p r o h i b i t i o n a g a i n s t 
d o u b l e c o u n t i n g c e r t a i n c i r c u m s t a n c e s as b o t h an 
e l e m e n t o f t h e o f f e n s e and an a g g r a v a t i n g 
c i r c u m s t a n c e . See § 1 3 A - 5 - 4 5 ( e ) , A l a . Code 1975 
( p r o v i d i n g t h a t 'any a g g r a v a t i n g c i r c u m s t a n c e w h i c h 
t h e v e r d i c t c o n v i c t i n g t h e d e f e n d a n t e s t a b l i s h e s was 
p r o v e n b e y o n d a r e a s o n a b l e d o u b t a t t r i a l s h a l l be 
c o n s i d e r e d as p r o v e n b e y o n d a r e a s o n a b l e d o u b t f o r 
p u r p o s e s o f t h e s e n t e n c e h e a r i n g ' ) . The U n i t e d 
S t a t e s Supreme C o u r t , t h e A l a b a m a Supreme C o u r t , and 
t h i s c o u r t have a l l u p h e l d t h e p r a c t i c e o f d o u b l e 
c o u n t i n g . See L o w e n f i e l d v. P h e l p s , 484 U.S. 231, 
241-46 (1988) ('The f a c t t h a t t h e a g g r a v a t i n g 
c i r c u m s t a n c e d u p l i c a t e d one o f t h e e l e m e n t s o f t h e 
c r i m e does n o t make t h i s s e n t e n c e c o n s t i t u t i o n a l l y 
i n f i r m . ' ) ; T u i l a e p a v. C a l i f o r n i a , 512 U.S. 967, 972 
(1994) ('The a g g r a v a t i n g c i r c u m s t a n c e may be 
c o n t a i n e d i n t h e d e f i n i t i o n o f t h e c r i m e o r i n a 
s e p a r a t e s e n t e n c i n g f a c t o r ( o r i n b o t h ) . ' ) ; Ex p a r t e  
Kennedy, 472 So. 2d 1106, 1108 ( A l a . 1985) 
( r e j e c t i n g a c o n s t i t u t i o n a l c h a l l e n g e t o d o u b l e 
c o u n t i n g ) ; Brown v. S t a t e , 11 So. 3d 866 ( A l a . C r i m . 
App. 2 0 0 7 ) ; H a r r i s v. S t a t e , 2 So. 3d 8 80 ( A l a . 
C r i m . App. 2 0 0 7 ) ; J o n e s v. S t a t e , 946 So. 2d 903, 
928 ( A l a . C r i m . App. 2 0 0 6 ) ; P e r a i t a v. S t a t e , 897 
So. 2d 1161, 1220-21 ( A l a . C r i m . App. 2 0 0 3 ) ; C o r a l  
v. S t a t e , 628 So. 2d 954 ( A l a . C r i m . App. 1 9 9 2 ) ; 
Haney v. S t a t e , 603 So. 2d 368 ( A l a . C r i m . App. 
1 9 9 1 ) . B e c a u s e d o u b l e c o u n t i n g i s c o n s t i t u t i o n a l l y 
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p e r m i t t e d and s t a t u t o r i l y r e q u i r e d , V a n p e l t i s n o t 
e n t i t l e d t o any r e l i e f on t h i s i s s u e . § 

1 3 A - 5 - 4 5 ( e ) , A l a . Code 1975." 

So. 3d a t . I n a d d i t i o n , i n M i n o r v. S t a t e , 914 So. 2d 

372 ( A l a . C r i m . App. 2 0 0 4 ) , t h i s C o u r t r e j e c t e d an i d e n t i c a l 

c o n s t i t u t i o n a l c h a l l e n g e t o t h e e s p e c i a l l y h e i n o u s , a t r o c i o u s , 

o r c r u e l a g g r a v a t i n g c i r c u m s t a n c e , n o t i n g : 
" W i t h r e s p e c t t o M i n o r ' s c o n s t i t u t i o n a l 

c h a l l e n g e t o t h e h e i n o u s , a t r o c i o u s , o r c r u e l 
a g g r a v a t i n g c i r c u m s t a n c e i n § 1 3 A - 5 - 4 9 ( 8 ) , A l a . Code 
1975, t h i s C o u r t h as r e p e a t e d l y u p h e l d t h a t 
c i r c u m s t a n c e a g a i n s t s i m i l a r c h a l l e n g e s . See Duke  
v. S t a t e , 889 So. 2d 1 ( A l a . C r i m . App. 2 0 0 2 ) ; 
I n g r a m v. S t a t e , 779 So. 2d 1225 ( A l a . C r i m . App. 
1 9 9 9 ) , a f f ' d , 779 So. 2d 1283 ( A l a . 2 0 0 0 ) ; Freeman  
v. S t a t e , 776 So. 2d 160 ( A l a . C r i m . App. 1 9 9 9 ) , 
a f f ' d , 776 So. 2d 203 ( A l a . 2 0 0 0 ) ; B u i v. S t a t e , 551 
So. 2d 1094 ( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 551 So. 
2d 1125 ( A l a . 1 9 8 9 ) , j u d g m e n t v a c a t e d on o t h e r 
g r o u n d s , 499 U.S. 971, 111 S.Ct. 1613, 113 L.Ed.2d 
712 ( 1 9 9 1 ) ; and H a l l f o r d v. S t a t e , 548 So. 2d 526 
( A l a . C r i m . App. 1 9 8 8 ) , a f f ' d , 548 So. 2d 547 ( A l a . 

1 9 8 9 ) . " 

914 So. 2d a t 437. See a l s o B l a c k m o n v. S t a t e , 7 So. 3d 397 

( A l a . C r i m . App. 2 0 0 5 ) ; L i n d s e y v. T h i g p e n , 875 F.2d 1509, 

1513-1514 ( 1 1 t h C i r . 1989) ( h o l d i n g t h a t A l a b a m a c o n s t r i c t i o n 

o f t h e e s p e c i a l l y h e i n o u s , a t r o c i o u s o r c r u e l a g g r a v a t i n g 

c i r c u m s t a n c e t o t h o s e c o n s c i e n c e l e s s o r p i t i l e s s h o m i c i d e s 

t h a t a r e u n n e c e s s a r i l y t o r t u r o u s t o t h e v i c t i m s a t i s f i e s t h e 

n a r r o w i n g r e q u i r e m e n t o f t h e E i g h t h Amendment). 
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B e c a u s e M c C r a y ' s a r g u m e n t s a r e c o n t r a r y t o e s t a b l i s h e d 

p r e c e d e n t , a n d he h a s o f f e r e d t h i s C o u r t no p r i n c i p l e d r e a s o n 

t o q u e s t i o n t h e v a l i d i t y o f t h a t p r e c e d e n t , t h e s e i s s u e s do 

n o t e n t i t l e h i m t o any r e l i e f . 

X I I . 

M c C r a y n e x t c o n t e n d s t h a t t h e t r i a l c o u r t c o m m i t t e d 

s e v e r a l e r r o r s d u r i n g j u r y s e l e c t i o n t h a t , he s a y s , d e n i e d h i m 

an i m p a r t i a l j u r y . 

I n i t i a l l y , t h i s C o u r t n o t e s t h a t " [ a ] t r i a l c o u r t i s 

v e s t e d w i t h d i s c r e t i o n i n t h e c o n d u c t o f a t r i a l , and 

a p p e l l a t e c o u r t s w i l l n o t i n t e r f e r e w i t h t h e e x e r c i s e o f t h a t 

d i s c r e t i o n u n l e s s i t c l e a r l y a p p e a r s t h a t t h e r e has b e e n an 

abuse o f d i s c r e t i o n . " C a r d e n v. S t a t e , 621 So. 2d 342, 346 

( A l a . C r i m . App. 1 9 9 2 ) . M o r e o v e r , " t h e p r o c e s s o f v o i r d i r e 

e x a m i n a t i o n r e m a i n s w i t h i n t h e s o u n d d i s c r e t i o n o f t h e t r i a l 

c o u r t . " S t a t e v. W a t t s , 35 So. 3d 1, 4 ( A l a . C r i m . App. 

2 0 0 9 ) . W i t h t h e s e p r i n c i p l e s i n m i n d , t h i s C o u r t w i l l a d d r e s s 

e a c h o f M c C r a y ' s c l a i m s i n t u r n . 

A. 

F i r s t , M c C r a y a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n f o r d i s c l o s u r e o f any and a l l i n f o r m a t i o n 
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i n t h e S t a t e ' s p o s s e s s i o n r e g a r d i n g p r o s p e c t i v e j u r o r s t h a t 

may h a v e been f a v o r a b l e t o t h e d e f e n s e . He m a i n t a i n s t h a t t h e 

t r i a l c o u r t ' s d e n i a l o f h i s m o t i o n hampered h i s a b i l i t y t o 

a s s e s s p r o s p e c t i v e j u r o r s d u r i n g j u r y s e l e c t i o n , v i o l a t e d 

B r a d y v. M a r y l a n d , 373 U.S. 83 ( 1 9 6 3 ) , and d e n i e d h i m h i s 

c o n s t i t u t i o n a l r i g h t s t o due p r o c e s s , a f a i r t r i a l , a nd an 

i m p a r t i a l j u r y . T h i s C o u r t d i s a g r e e s . 

I t i s w e l l s e t t l e d t h a t " [ t ] h e S t a t e has no d u t y t o 

d i s c l o s e i n f o r m a t i o n c o n c e r n i n g p r o s p e c t i v e j u r o r s . " M c G r i f f  

v. S t a t e , 908 So. 2d 961, 981 ( A l a . C r i m . App. 2 0 0 0 ) , r e v ' d on 

o t h e r g r o u n d s , 908 So. 2d 1024 ( A l a . 2 0 0 4 ) . " T h i s c o u r t has 

h e l d t h a t a r r e s t and c o n v i c t i o n r e c o r d s o f p o t e n t i a l j u r o r s do 

n o t q u a l i f y as t h e t y p e o f d i s c o v e r a b l e e v i d e n c e t h a t f a l l s 

w i t h i n t h e s c o p e o f B r a d y and t h a t a t r i a l c o u r t w i l l n o t be 

h e l d i n e r r o r f o r d e n y i n g an a p p e l l a n t ' s m o t i o n t o d i s c o v e r 

s u c h d o c u m e n t s . " K e l l e y v. S t a t e , 602 So. 2d 473, 477 ( A l a . 

C r i m . App. 1 9 9 2 ) . " A l s o , t h e s t a t e h a s no d u t y t o d i s c l o s e 

i n f o r m a t i o n t h a t i s a v a i l a b l e t o t h e a p p e l l a n t f r o m a n o t h e r 

s o u r c e [ , ] " s u c h as t h r o u g h v o i r d i r e e x a m i n a t i o n . I d . a t 478. 

As t h i s C o u r t r e c e n t l y e x p l a i n e d i n D o s t e r v. S t a t e , [Ms. CR-

06-0323, J u l y 30, 2010] So. 3d ( A l a . C r i m . App. 2 0 1 0 ) : 
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"'The t r a d i t i o n a l common-law r u l e 
t h a t , a b s e n t a s t a t u t e o r r u l e o f p r a c t i c e 
p r o v i d i n g o t h e r w i s e , o r ( i n some 
j u r i s d i c t i o n s ) o t h e r e x c e p t i o n a l 
c i r c u m s t a n c e , d e f e n s e c o u n s e l i n a c r i m i n a l 
c a s e h a s no r i g h t o f a c c e s s t o i n f o r m a t i o n 
i n t h e p o s s e s s i o n o f t h e p r o s e c u t i o n i s 
c o n s i s t e n t w i t h most o f t h e d e c i s i o n s 
i n v o l v i n g p r o s e c u t i o n i n f o r m a t i o n r e g a r d i n g 
p r o s p e c t i v e j u r o r s . Thus, i n most o f t h e 
j u r i s d i c t i o n s i n w h i c h t h e i s s u e h a s 
a r i s e n , t h e c o u r t s have h e l d t h a t a t l e a s t 
i n t h e p a r t i c u l a r c i r c u m s t a n c e s p r e s e n t e d , 
d i s c l o s u r e t o d e f e n s e c o u n s e l o f 
p r o s e c u t i o n i n f o r m a t i o n r e g a r d i n g 
p r o s p e c t i v e j u r o r s was n o t r e q u i r e d , 
w h e t h e r t h e i n f o r m a t i o n i n q u e s t i o n r e l a t e d 
t o a p r o s p e c t i v e j u r o r ' s e x p e r i e n c e o r 
v o t i n g r e c o r d on p r i o r j u r i e s , t o a 
p r o s p e c t i v e j u r o r ' s c r i m i n a l r e c o r d o r 
o t h e r p r i v a t e i n f o r m a t i o n o b t a i n e d f r o m t h e 
r e c o r d o r i n v e s t i g a t i v e r e p o r t s o f a l a w 
e n f o r c e m e n t a g e n c y , o r t o m i s c e l l a n e o u s o r 
u n s p e c i f i e d i n f o r m a t i o n . ' " 

So. 3d a t ( q u o t i n g A n n o t . R i g h t o f D e f e n s e i n C r i m i n a l 

P r o s e c u t i o n t o D i s c l o s u r e o f P r o s e c u t i o n I n f o r m a t i o n R e g a r d i n g 

P r o s p e c t i v e J u r o r s , 86 A.L.R.3d 571 ( 1 9 7 8 ) ) . 

H e r e , n o t h i n g i n t h e r e c o r d i n d i c a t e s t h a t M c C r a y was 

p r e v e n t e d f r o m d i s c o v e r i n g i n f o r m a t i o n a b o u t p r o s p e c t i v e 

j u r o r s d u r i n g v o i r d i r e e x a m i n a t i o n . R a t h e r , t h e r e c o r d 

i n d i c a t e s t h a t b o t h p a r t i e s were g i v e n w i d e l a t i t u d e i n t h e i r 

v o i r d i r e q u e s t i o n i n g . I n d e e d , t h e r e c o r d r e f l e c t s t h a t t h e 

t r i a l c o u r t g r a n t e d M c C r a y ' s r e q u e s t f o r i n d i v i d u a l l y 
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s e q u e s t e r e d v o i r d i r e , s p e c i f i c a l l y a l l o w i n g i n d i v i d u a l 

q u e s t i o n i n g r e g a r d i n g " c r i t i c a l and m a t e r i a l " i s s u e s . ( A u g u s t 

7, 2006, M o t i o n H e a r i n g , R. 34.) T h e r e f o r e , t h e t r i a l c o u r t 

d i d n o t e r r i n d e n y i n g M c C r a y ' s m o t i o n f o r d i s c l o s u r e o f any 

and a l l i n f o r m a t i o n i n t h e S t a t e ' s p o s s e s s i o n r e g a r d i n g 

p r o s p e c t i v e j u r o r s t h a t may h a v e b e e n f a v o r a b l e t o t h e 

d e f e n s e . 

B. 

S e c o n d , M c C r a y a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

a l l o w i n g p r o s p e c t i v e j u r o r s t o be " d e a t h - q u a l i f i e d . " M c C r a y 

a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n r e m o v i n g f o r c a u s e 

t h r e e p r o s p e c t i v e j u r o r s -- O.T., S.C., and C.H. -- who 

i n d i c a t e d d u r i n g v o i r d i r e e x a m i n a t i o n t h a t t h e y c o u l d n e v e r 

v o t e t o i m p o s e t h e d e a t h p e n a l t y u n d e r any c i r c u m s t a n c e s 

b e c a u s e t h o s e p r o s p e c t i v e j u r o r s were n o t a s k e d w h e t h e r t h e y 

c o u l d s e t a s i d e t h e i r f e e l i n g s a b o u t t h e d e a t h p e n a l t y and 

r e n d e r a v e r d i c t b a s e d on t h e l a w and e v i d e n c e . A c c o r d i n g t o 

M c C r ay, w i t h o u t a s k i n g t h e j u r o r s w h e t h e r t h e y c o u l d s e t a s i d e 

t h e i r f e e l i n g s a b o u t t h e d e a t h p e n a l t y a n d r e n d e r a v e r d i c t 

b a s e d on t h e l a w and e v i d e n c e , i t was n o t e s t a b l i s h e d t h a t 
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t h o s e p r o s p e c t i v e j u r o r s h a d an a b s o l u t e b i a s n e c e s s a r y t o 

w a r r a n t a c h a l l e n g e f o r c a u s e . 

W i t h r e g a r d t o M c C r a y ' s g e n e r a l a r gument r e g a r d i n g t h e 

p r o p r i e t y o f d e a t h - q u a l i f i c a t i o n , t h e r e c o r d r e f l e c t s t h a t 

M c C r a y d i d n o t f i l e a p r e t r i a l m o t i o n o r o t h e r w i s e o b j e c t t o 

d e a t h - q u a l i f y i n g t h e p r o s p e c t i v e j u r o r s . T h e r e f o r e , t h i s 

C o u r t r e v i e w s t h i s i s s u e f o r p l a i n e r r o r o n l y . See R u l e 45A, 

A l a . R. App. P. A l t h o u g h M c C r a y a c k n o w l e d g e s t h a t d e a t h -

q u a l i f i c a t i o n i s c o n s t i t u t i o n a l l y p e r m i s s i b l e i n c a p i t a l -

m u r d e r c a s e s , see L o c k h a r t v. M c C r e e , 476 U.S. 162 ( 1 9 8 6 ) , he 

n o n e t h e l e s s a s s e r t s t h a t d e a t h - q u a l i f i e d j u r o r s a r e more p r o n e 

t o c o n v i c t and t h a t d e a t h - q u a l i f y i n g p r o s p e c t i v e j u r o r s 

" d i s p r o p o r t i o n a t e l y e x c l u d e s m i n o r i t i e s and women," t h u s 

d e p r i v i n g h i m o f an i m p a r t i a l j u r y . ( M c C r a y ' s b r i e f , a t 94.) 

However, i n D a v i s , t h i s C o u r t r e j e c t e d t h i s i d e n t i c a l c l a i m as 

f o l l o w s : 

"A j u r y composed e x c l u s i v e l y o f j u r o r s who have been 
d e a t h - q u a l i f i e d i n a c c o r d a n c e w i t h t h e t e s t 
e s t a b l i s h e d i n W a i n w r i g h t v. W i t t , 469 U.S. 412, 105 
S. C t . 844, 83 L. Ed. 2d 841 ( 1 9 8 5 ) , i s c o n s i d e r e d 
t o be i m p a r t i a l even t h o u g h i t may be more 
c o n v i c t i o n p r o n e t h a n a n o n - d e a t h - q u a l i f i e d j u r y . 
W i l l i a m s v. S t a t e , 710 So. 2d 1276 ( A l a . C r . App. 
1 9 9 6 ) . See L o c k h a r t v. McCree, 476 U.S. 162, 106 S. 
C t . 1758, 90 L. Ed. 2d 137 ( 1 9 8 6 ) . N e i t h e r t h e 
f e d e r a l n o r t h e s t a t e c o n s t i t u t i o n p r o h i b i t s t h e 
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s t a t e f r o m ... d e a t h - q u a l i f y i n g j u r o r s i n c a p i t a l 
c a s e s . I d . ; W i l l i a m s ; Haney v. S t a t e , 603 So. 2d 
368, 391-92 ( A l a . C r . App. 1 9 9 1 ) , a f f ' d , 603 So. 2d 
412 ( A l a . 1 9 9 2 ) , c e r t . d e n i e d , 507 U.S. 925, 113 S. 
C t . 1297, 122 L. Ed. 2d 687 ( 1 9 9 3 ) . " 

718 So. 2d a t 1157 ( f o o t n o t e o m i t t e d ) . See a l s o V a n p e l t , 

So. 3d a t . B e c a u s e d e a t h - q u a l i f i c a t i o n o f p r o s p e c t i v e 

j u r o r s i s c o n s t i t u t i o n a l l y p e r m i s s i b l e , t h i s C o u r t f i n d s no 

e r r o r , much l e s s p l a i n e r r o r , i n t h e t r i a l c o u r t ' s a l l o w i n g 

t h e p r o s p e c t i v e j u r o r s t o be " d e a t h - q u a l i f i e d . " 

R e g a r d i n g M c C r a y ' s argument t h a t t h e t r i a l c o u r t e r r e d i n 

r e m o v i n g f o r c a u s e p r o s p e c t i v e j u r o r s O.T., S.C., and C.H., 

a l l o f whom s t a t e d t h a t t h e y c o u l d n o t v o t e t o impose t h e 

d e a t h p e n a l t y u n d e r any c i r c u m s t a n c e s , t h e r e c o r d r e f l e c t s 

t h a t , a f t e r v o i r d i r e e x a m i n a t i o n , when t h e p a r t i e s began 

c h a l l e n g i n g f o r c a u s e v a r i o u s p r o s p e c t i v e j u r o r s , d e f e n s e 

c o u n s e l o b j e c t e d " t o t h e e x c u s a l o f any j u r o r on t h e g r o u n d 

t h a t t h e y c a n n o t v o t e f o r t h e d e a t h p e n a l t y " on t h e g r o u n d 

t h a t i t v i o l a t e d M c C r a y ' s c o n s t i t u t i o n a l r i g h t s . (R. 202.) 

The t r i a l c o u r t o v e r r u l e d t h e o b j e c t i o n a nd removed f o r c a u s e 

a t t h e S t a t e ' s r e q u e s t O.T., S.C., and C.H. 3 1 The r e c o r d 

3 1 T h e t r i a l c o u r t a l s o removed f o r c a u s e p r o s p e c t i v e j u r o r 
J.C. on t h e same g r o u n d , b u t M c C r a y does n o t c h a l l e n g e on 
a p p e a l t h e t r i a l c o u r t ' s r e m o v a l o f J.C. 
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r e f l e c t s t h a t t h e t r i a l c o u r t a l s o removed f o r c a u s e a t t h e 

r e q u e s t o f t h e S t a t e one p r o s p e c t i v e j u r o r who h a d i n d i c a t e d 

d u r i n g v o i r d i r e t h a t she c o u l d n e v e r v o t e f o r l i f e 

i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . M c C r a y a r g u e s 

on a p p e a l t h a t t h e t r i a l c o u r t ' s r e m o v a l o f O.T., S.C., and 

C.H. f o r c a u s e was e r r o r b e c a u s e t h o s e p r o s p e c t i v e j u r o r s were 

n o t p r o p e r l y q u e s t i o n e d d u r i n g v o i r d i r e e x a m i n a t i o n as t o 

w h e t h e r t h e y c o u l d s e t a s i d e t h e i r f e e l i n g s a b o u t t h e d e a t h 

p e n a l t y and r e n d e r a v e r d i c t b a s e d on t h e l a w as i n s t r u c t e d by 

t h e c o u r t . 

As n o t e d a bove, " [ b ] r o a d d i s c r e t i o n i s v e s t e d w i t h t h e 

t r i a l c o u r t i n d e t e r m i n i n g w h e t h e r o r n o t t o s u s t a i n 

c h a l l e n g e s f o r c a u s e . " Ex p a r t e N e t t l e s , 435 So. 2d 151, 154 

( A l a . 1 9 8 3 ) . S e c t i o n 12-16-152, A l a . Code 1975, p r o v i d e s : 

"On t h e t r i a l f o r any o f f e n s e w h i c h may be p u n i s h e d 
c a p i t a l l y o r b y i m p r i s o n m e n t i n t h e p e n i t e n t i a r y , i t 
i s a good c a u s e o f c h a l l e n g e by t h e s t a t e t h a t t h e 
p e r s o n w o u l d r e f u s e t o i m pose t h e d e a t h p e n a l t y 
r e g a r d l e s s o f t h e e v i d e n c e p r o d u c e d o r has a f i x e d 
o p i n i o n a g a i n s t p e n i t e n t i a r y p u n i s h m e n t o r t h i n k s 
t h a t a c o n v i c t i o n s h o u l d n o t be h a d on 
c i r c u m s t a n t i a l e v i d e n c e , w h i c h c a u s e o f c h a l l e n g e 
may be p r o v e d b y t h e o a t h o f t h e p e r s o n o r b y o t h e r 
e v i d e n c e . " 

M o r e o v e r , as t h i s C o u r t e x p l a i n e d i n S a u n d e r s v. S t a t e , 10 So. 

3d 53 ( A l a . C r i m . App. 2 0 0 7 ) , r e g a r d i n g c h a l l e n g e s f o r c a u s e 
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b a s e d on a p r o s p e c t i v e j u r o r ' s o p p o s i t i o n t o t h e d e a t h 

p e n a l t y : 

"'The " o r i g i n a l c o n s t i t u t i o n a l 
y a r d s t i c k " on t h i s i s s u e was d e s c r i b e d i n 
W i t h e r s p o o n v. I l l i n o i s , 391 U.S. 510, 88 
S. C t . 1770, 20 L. Ed. 2d 776 ( 1 9 6 8 ) . 
Under W i t h e r s p o o n , b e f o r e a j u r o r c o u l d be 
removed f o r c a u s e b a s e d on t h e j u r o r ' s 
v i e w s on t h e d e a t h p e n a l t y , t h e j u r o r h a d 
t o make i t u n m i s t a k a b l y c l e a r t h a t he o r 
she w o u l d a u t o m a t i c a l l y v o t e a g a i n s t t h e 
d e a t h p e n a l t y and t h a t h i s o r h e r f e e l i n g s 
on t h a t i s s u e w o u l d t h e r e f o r e p r e v e n t t h e 
j u r o r f r o m m a k i n g an i m p a r t i a l d e c i s i o n on 
g u i l t . However, t h i s i s no l o n g e r t h e 
t e s t . I n W a i n w r i g h t v. W i t t , 469 U.S. 412, 
105 S. C t . 844, 83 L. Ed. 2d 841 ( 1 9 8 5 ) , 
t h e U n i t e d S t a t e s Supreme C o u r t h e l d t h a t 
t h e p r o p e r s t a n d a r d f o r d e t e r m i n i n g w h e t h e r 
a v e n i r e m e m b e r s h o u l d be e x c l u d e d f o r c a u s e 
b e c a u s e o f o p p o s i t i o n t o t h e d e a t h p e n a l t y 
i s w h e t h e r t h e v e n i r e m e m b e r ' s v i e w s w o u l d 
" ' p r e v e n t o r s u b s t a n t i a l l y i m p a i r t h e 
p e r f o r m a n c e o f h i s d u t i e s as a j u r o r i n 
a c c o r d a n c e w i t h h i s i n s t r u c t i o n s a nd h i s 
o a t h . ' " [ Q u o t i n g Adams v. T e x a s , 448 U.S. 
38, 45 ( 1 9 8 0 ) . ] The Supreme C o u r t has 
e x p r e s s l y s t a t e d t h a t j u r o r b i a s does n o t 
have t o be p r o v e n w i t h " u n m i s t a k a b l e 
c l a r i t y . " D a rden v. W a i n w r i g h t , 477 U.S. 
168, 106 S. C t . 2464, 91 L. Ed. 2d 144 
( 1 9 8 6 ) . ' 

" P r e s s l e y v. S t a t e , 770 So. 2d 115, 127 ( A l a . C r i m . 
App. 1 9 9 9 ) , a f f ' d , 770 So. 2d 143 ( A l a . 2 0 0 0 ) . See 
a l s o U t t e c h t v. Brown, 551 U.S. 1, 9 (2007) ('[A] 
j u r o r who i s s u b s t a n t i a l l y i m p a i r e d i n h i s o r h e r 
a b i l i t y t o impose t h e d e a t h p e n a l t y u n d e r t h e 
s t a t e - l a w f r a m e w o r k c a n be e x c u s e d f o r c a u s e ; b u t i f 
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t h e j u r o r i s n o t s u b s t a n t i a l l y i m p a i r e d , r e m o v a l f o r 
c a u s e i s i m p e r m i s s i b l e . ' ) . " 

10 So. 3d a t 75-76. "[A] b l a n k e t d e c l a r a t i o n o f s u p p o r t o f o r 

o p p o s i t i o n t o t h e d e a t h p e n a l t y i s n o t n e c e s s a r y f o r a t r i a l 

j u d g e t o d i s q u a l i f y a j u r o r . " Ex p a r t e W h i s e n h a n t , 555 So. 2d 

235, 241 ( A l a . 1 9 8 9 ) . " [ I ] n o r d e r t o d e t e r m i n e w h e t h e r t h e 

t r i a l j u d g e ' s e x e r c i s e o f d i s c r e t i o n [ r e g a r d i n g a c h a l l e n g e 

f o r c a u s e ] was p r o p e r , t h i s C o u r t w i l l l o o k t o t h e q u e s t i o n s 

d i r e c t e d t o and a n s w e r s g i v e n b y t h e p r o s p e c t i v e j u r o r on v o i r 

d i r e . " H o l l i d a y v. S t a t e , 751 So. 2d 533, 535 ( A l a . C r i m . 

App. 1 9 9 9 ) . However, t h i s C o u r t b e a r s i n m i n d t h a t : 

" d e t e r m i n a t i o n s o f j u r o r b i a s c a n n o t be r e d u c e d t o 
q u e s t i o n - a n d - a n s w e r s e s s i o n s w h i c h o b t a i n r e s u l t s i n 
t h e manner o f a c a t e c h i s m . What common s e n s e s h o u l d 
have r e a l i z e d e x p e r i e n c e has p r o v e d : many v e n i r e m e n 
s i m p l y c a n n o t be a s k e d enough q u e s t i o n s t o r e a c h t h e 
p o i n t where t h e i r b i a s h a s been made ' u n m i s t a k a b l y 
c l e a r ' ; t h e s e v e n i r e m e n may n o t know how t h e y w i l l 
r e a c t when f a c e d w i t h i m p o s i n g t h e d e a t h s e n t e n c e , 
o r may be u n a b l e t o a r t i c u l a t e , o r may w i s h t o h i d e 
t h e i r t r u e f e e l i n g s . D e s p i t e t h i s l a c k o f c l a r i t y 
i n t h e p r i n t e d r e c o r d , h o w e v e r, t h e r e w i l l be 
s i t u a t i o n s where t h e t r i a l j u d g e i s l e f t w i t h t h e 
d e f i n i t e i m p r e s s i o n t h a t a p r o s p e c t i v e j u r o r w o u l d 
be u n a b l e t o f a i t h f u l l y and i m p a r t i a l l y a p p l y t h e 
l a w . ... [ T ] h i s i s why d e f e r e n c e must be p a i d t o t h e 
t r i a l j u d g e who s e e s and h e a r s t h e j u r o r . " 

W a i n w r i g h t v. W i t t , 469 U.S. 412, 424-25 (1985) ( f o o t n o t e 

o m i t t e d ) . 
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The r e c o r d r e f l e c t s t h a t d u r i n g t h e t r i a l c o u r t ' s i n i t i a l 

q u e s t i o n i n g o f t h e v e n i r e , t h e c o u r t a s k e d t h e f o l l o w i n g : 

" A r e t h e r e any o f you f o r any r e a s o n w h a t s o e v e r 
who c o u l d n o t recommend t h e d e a t h p e n a l t y e v e n 
t h o u g h you were c o n v i n c e d b e y o n d a r e a s o n a b l e d o u b t 
u n d e r t h e f a c t s and t h e l a w as g i v e n t o you b y t h e 
C o u r t t h a t s u c h was w a r r a n t e d ? I n o t h e r w o r d s , a r e 
t h e r e any o f you who h a v e a f i x e d j u d gment a g a i n s t 
t h e d e a t h p e n a l t y where you c o u l d n o t recommend t h e 
d e a t h p e n a l t y no m a t t e r what t h e f a c t s a r e i n t h e 

c a s e ? " 

(R. 26.) S i x p r o s p e c t i v e j u r o r s r a i s e d t h e i r hands i n 

r e s p o n s e t o t h i s q u e s t i o n . T h r e e o f t h o s e j u r o r s were l a t e r 

e x c u s e d by t h e t r i a l c o u r t f o r m e d i c a l a n d o t h e r r e a s o n s 

u n r e l a t e d t o t h e i r v i e w s on t h e d e a t h p e n a l t y , and O.T., S.C., 

and C.H. were removed f o r c a u s e . The r e c o r d r e f l e c t s t h a t t h e 

t r i a l c o u r t a l s o a s k e d p r o s p e c t i v e j u r o r s t h e c o n v e r s e 

q u e s t i o n -- " a r e t h e r e any o f you who f o r any r e a s o n c o u l d n o t 

recommend l i f e w i t h o u t p a r o l e , even t h o u g h , u n d e r t h e e v i d e n c e 

and l a w g i v e n t o you b y t h e C o u r t , you a r e n o t c o n v i n c e d 

b e y o n d a r e a s o n a b l e d o u b t t h a t t h e d e f e n d a n t s h o u l d r e c e i v e 

t h e d e a t h p e n a l t y ? " (R. 28.) A t t h i s p o i n t , no p r o s p e c t i v e 

j u r o r s r e s p o n d e d t o t h i s q u e s t i o n . 
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A f t e r e x p l a i n i n g i n more d e t a i l t h e d i f f e r e n t p h a s e s o f 

a c a p i t a l t r i a l , t h e t r i a l c o u r t a s k e d t h e q u e s t i o n s a g a i n , 

f i r s t a s k i n g : 

" A r e t h e r e any o f you who w o u l d n o t be a b l e t o 
f o l l o w t h e j u d g e ' s i n s t r u c t i o n s r e g a r d i n g w e i g h i n g 
a g g r a v a t i n g c i r c u m s t a n c e s v e r s u s m i t i g a t i n g 
c i r c u m s t a n c e s i n c o n s i d e r i n g p u n i s h m e n t i n t h i s c a s e 
so t h a t you w o u l d be u n a b l e t o recommend l i f e 
w i t h o u t p a r o l e i n s t e a d o f t h e d e a t h p e n a l t y even 
t h o u g h you were n o t c o n v i n c e d b e y o n d a r e a s o n a b l e 
d o u b t by t h e e v i d e n c e t h a t t h e d e f e n d a n t s h o u l d 
r e c e i v e t h e d e a t h p e n a l t y ? I n o t h e r w o r d s , a r e 
t h e r e any o f you who c o u l d n o t recommend l i f e 
w i t h o u t p a r o l e i n s t e a d o f t h e d e a t h p e n a l t y even 
t h o u g h t h e e v i d e n c e d i d n o t w a r r a n t t h e d e a t h 
p e n a l t y ? 

" T h a t p o s e s t h e same q u e s t i o n , b u t u s i n g t h e 
p h r a s e o l o g y a b o u t a g g r a v a t i n g and m i t i g a t i n g 
c i r c u m s t a n c e s . And i t a s k s w h e t h e r any o f you c o u l d 
n o t recommend l i f e w i t h o u t p a r o l e even t h o u g h t h e 
e v i d e n c e and t h e l a w i n d i c a t e d t h a t t h e a g g r a v a t i n g 
c i r c u m s t a n c e s d i d n o t o u t w e i g h t h e m i t i g a t i n g 
c i r c u m s t a n c e s . Does t h a t a p p l y t o anyone? The same 
q u e s t i o n i n a l i t t l e more s p e c i f i c manner." 

(R. 29-30.) A g a i n , no p r o s p e c t i v e j u r o r s r e s p o n d e d . The t r i a l 

c o u r t t h e n a s k e d : 

" [ A ] r e t h e r e any o f you who c o u l d n o t recommend t h e 
d e a t h p e n a l t y i n s t e a d o f l i f e w i t h o u t p a r o l e i f t h e 
S t a t e d i d p r o v e t o you b e y o n d a r e a s o n a b l e d o u b t 
a g g r a v a t i n g c i r c u m s t a n c e s w h i c h o u t w e i g h e d t h e 
m i t i g a t i n g c i r c u m s t a n c e s ? The v e r y r e v e r s e . " 

(R. 30-31.) A t t h i s p o i n t , a p r o s p e c t i v e j u r o r a s k e d f o r 

f u r t h e r e x p l a n a t i o n r e g a r d i n g a g g r a v a t i n g and m i t i g a t i n g 
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c i r c u m s t a n c e s . The t r i a l c o u r t t h e n e x p l a i n e d a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s i n more d e t a i l , a nd one p r o s p e c t i v e 

j u r o r i n d i c a t e d t h a t she w o u l d n e v e r c o n s i d e r , o r v o t e f o r , 

l i f e i m p r i s o n m e n t w i t h o u t t h e p o s s i b i l i t y o f p a r o l e i n any 

c a p i t a l c a s e . No o t h e r p r o s p e c t i v e j u r o r s r e s p o n d e d . When 

t h e p r o s e c u t o r q u e s t i o n e d t h e v e n i r e s i m i l a r l y , one a d d i t i o n a l 

p r o s p e c t i v e j u r o r , J.C., see n o t e 31, s u p r a , i n d i c a t e d t h a t he 

ha d " c o n c e r n s " a b o u t t h e d e a t h p e n a l t y . (R. 75.) 

D u r i n g i n d i v i d u a l v o i r d i r e e x a m i n a t i o n o f O.T., t h e 

f o l l o w i n g o c c u r r e d : 

"THE COURT: [ O . T . ] , I b e l i e v e you were one o f 
t h o s e t h a t r e s p o n d e d t h a t you c o u l d n o t recommend 
t h e d e a t h p e n a l t y u n d e r any c i r c u m s t a n c e s ; i s t h a t 
c o r r e c t ? 

" [ O . T . ] : T h a t ' s c o r r e c t . 

"THE COURT: So i f t h e S t a t e p r o v e d b e y o n d a 
r e a s o n a b l e d o u b t b a s i c a l l y u n d e r t h e e v i d e n c e -- t h e 
l a w and t h e e v i d e n c e i n d i c a t e d t h a t t h e d e f e n d a n t 
s h o u l d r e c e i v e t h e d e a t h p e n a l t y , you c o u l d n o t do 
t h a t ; i s t h a t c o r r e c t ? 

" [ O . T . ] : I c o u l d n o t do what? 

"THE COURT: You c o u l d n o t recommend t h e d e a t h 
p e n a l t y ? 

" [ O . T . ] : I w o u l d n o t recommend i t , no. I w o u l d 
f o l l o w t h e l a w , b u t I w o u l d n ' t --
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"THE COURT: You j u s t p e r s o n a l l y c o u l d n o t do 
t h a t ? 

" [ O . T . ] : R i g h t . 

"THE COURT: I s t h a t b a s e d on, I g u e s s , y o u r 
m o r a l c o n v i c t i o n s a nd so f o r t h ? 

" [ O . T . ] : R i g h t . 

"THE COURT: Any q u e s t i o n s , [ p r o s e c u t o r ] ? 

" [ P r o s e c u t o r ] : No, Y o u r Honor. 

"THE COURT: Or, [ d e f e n s e c o u n s e l ] ? 

" [ D e f e n s e c o u n s e l ] : Y e s . [ O . T . ] , w o u l d t h a t be 
t r u e i n any d e a t h p e n a l t y c a s e , no m a t t e r how many 
p e o p l e g o t k i l l e d o r how b a d t h e c i r c u m s t a n c e s were? 

" [ O . T . ] : I t ' s t r u e what I b e l i e v e , n o t what h a s 
t o do w i t h t h e l a w . 

" [ D e f e n s e c o u n s e l ] : Okay. No f u r t h e r 
q u e s t i o n s . " 

(R. 179-80.) 

D u r i n g i n d i v i d u a l v o i r d i r e e x a m i n a t i o n o f S.C., t h e 

f o l l o w i n g o c c u r r e d : 

"THE COURT: And a l s o , [ 3 2 ] I b e l i e v e you 
i n d i c a t e d t h a t you w o u l d n o t be a b l e t o recommend 
t h e d e a t h p e n a l t y i n a c a s e s u c h as t h i s o r I g u e s s 
i n any d e a t h p e n a l t y c a s e ? 

3 2The t r i a l c o u r t i n i t i a l l y q u e s t i o n e d S.C. a b o u t p r e t r i a l 
p u b l i c i t y . 
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" [ S . C . ] : I w o u l d have a p r o b l e m . As a 
C h r i s t i a n , I d o n ' t t h i n k I have a r i g h t t o c h o o s e 
when someone d i e s . 

"THE COURT: And so y o u c o u l d n o t do t h a t i n a 
d e a t h p e n a l t y c a s e ? 

" [ S . C . ] : I d o n ' t b e l i e v e I c o u l d . 

"THE COURT: Any q u e s t i o n s , [ p r o s e c u t o r ] ? 

" [ P r o s e c u t o r ] : No. Thank you f o r y o u r h o n e s t y . 

"THE COURT: [ D e f e n s e c o u n s e l ] ? 

" [ D e f e n s e c o u n s e l ] : [ S . C . ] , w o u l d t h a t be t r u e 
i n any d e a t h p e n a l t y c a s e ? No m a t t e r what t h e 
c i r c u m s t a n c e s , you j u s t c o u l d n o t --

" [ S . C . ] : I w o u l d t h i n k s o . I h a v e n ' t s e e n 
where i t c o u l d happen i n a c a s e , b u t t h a t ' s t h e way 
I f e e l . 

"THE COURT: Thank y o u , [ S . C . ] . " 

(R. 181-82.) 

D u r i n g i n d i v i d u a l v o i r d i r e e x a m i n a t i o n o f C.H., t h e 

f o l l o w i n g o c c u r r e d : 

"THE COURT: [ C . H . ] , I b e l i e v e you h a d i n d i c a t e d 
t h a t you c o u l d n o t r e n d e r t h e d e a t h p e n a l t y i n a 
c a s e ? 

" [ C . H . ] : Y e s . The r e a s o n why, I t a k e i t t o o 
p e r s o n a l l y , a nd I t a k e i n c o n s i d e r a t i o n my k i d s a nd 
I t a k e i n t o c o n s i d e r a t i o n t h e two m o t h e r s , t h e 
d e c e a s e d ' s m o t h e r and t h e d e f e n d a n t ' s m o t h e r . And 
t o be p u t i n t h a t s i t u a t i o n , I w o u l d n ' t know what t o 
do, b u t I w o u l d n ' t want t o be t h e one t h a t s a y [ s ] 
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d e a t h a n d i t be on my c o n s c i e n c e . You know what I'm 
s a y i n g ? 

"THE COURT: I n o t h e r w o r d s , f e e l i n g l i k e a 
m o t h e r on e a c h s i d e o f t h e i s s u e , you f e e l l i k e you 
c o u l d n o t r e n d e r a d e a t h p e n a l t y v e r d i c t ? 

" [ C . H . ] : R i g h t . 

"THE COURT: C o u l d you do i t i n any k i n d o f c a s e 
o r 

" [ C . H . ] : As l o n g as i t ' s n o t d e a t h , y e a h . I 
c o u l d -- y e a h , I c o u l d do i t you know, a n y t h i n g b u t 
d e a t h . 

"THE COURT: I n o t h e r w o r d s , n o t i n a d e a t h 
p e n a l t y c a s e ? 

" [ C . H . ] : N o t i n a d e a t h p e n a l t y . 

"THE COURT: Any q u e s t i o n s , [ p r o s e c u t o r ] ? 

" [ P r o s e c u t o r ] : No. Thank y o u , Y o u r Honor. 

"THE COURT: [ D e f e n s e c o u n s e l ] ? 

" [ D e f e n s e c o u n s e l ] : None. Thank y o u . " 

(R. 197-98.) 

A l t h o u g h none o f t h e s e p r o s p e c t i v e j u r o r s were 

s p e c i f i c a l l y a s k e d " w h e t h e r t h e y ' c o u l d f o l l o w t h e c o u r t ' s 

i n s t r u c t i o n s a nd obey [ t h e i r ] o a t h n o t w i t h s t a n d i n g [ t h e i r ] 

v i e w s on c a p i t a l p u n i s h m e n t , " ( M c C r a y ' s b r i e f , a t 9 5 ) , i n 

t h o s e e x a c t w o r d s , t h e i m p o r t o f t h e q u e s t i o n s p o s e d and 

a n s w e r s g i v e n by t h e s e p r o s p e c t i v e j u r o r s d u r i n g b o t h g r o u p 
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v o i r d i r e a n d i n d i v i d u a l v o i r d i r e show t h a t t h e i r v i e w s on 

t h e d e a t h p e n a l t y w o u l d have s u b s t a n t i a l l y i m p a i r e d t h e 

p e r f o r m a n c e o f t h e i r d u t i e s as j u r o r s . See, e.g., 

K i l l i n g s w o r t h v. S t a t e , [Ms. CR-06-0854, November 13, 2009] 

So. 3d ( A l a . C r i m . App. 2 0 0 9 ) ; Sneed v. S t a t e , 1 So. 

3d 104 ( A l a . C r i m . App. 2 0 0 7 ) ; and J o n e s v. S t a t e , 43 So. 3d 

1258 ( A l a . C r i m . App. 2 0 0 7 ) . T h e r e f o r e , t h e t r i a l c o u r t 

c o r r e c t l y removed t h e s e j u r o r s f o r c a u s e . 

C. 

T h i r d , M c C r a y a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n r e q u e s t i n g t h e u s e o f j u r o r q u e s t i o n n a i r e s . 

He m a i n t a i n s t h a t t h e u s e o f j u r o r q u e s t i o n n a i r e s w o u l d h a v e 

a l l o w e d h i m t o l e a r n more a b o u t t h e p r o s p e c t i v e j u r o r s ' 

b a c k g r o u n d s and a t t i t u d e s . From t h e r e , M c C r a y a r g u e s t h a t t h e 

q u e s t i o n n a i r e s w o u l d h a v e a l l o w e d h i m t o make more i n f o r m e d 

c h o i c e s i n s e l e c t i n g t h e j u r y and " w o u l d h a v e s a f e g u a r d e d t h e 

h e i g h t e n e d r e l i a b i l i t y t h a t was r e q u i r e d f o r [ h i s ] c a p i t a l 

t r i a l . " ( M cCray's b r i e f , a t 96.) A c c o r d i n g t o M c Cray, t h e 

f a i l u r e t o a l l o w t h e u s e o f j u r o r q u e s t i o n n a i r e s v i o l a t e d h i s 

c o n s t i t u t i o n a l r i g h t s . 
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The r e c o r d r e f l e c t s t h a t M c C r a y f i l e d a p r e t r i a l m o t i o n 

r e q u e s t i n g t h e u s e o f j u r o r q u e s t i o n n a i r e s and a t t a c h e d t o 

t h a t m o t i o n a p r o p o s e d j u r o r q u e s t i o n n a i r e . The t r i a l c o u r t 

s u m m a r i l y d e n i e d t h e m o t i o n w i t h o u t comment a t t h e A u g u s t 7, 

2006 m o t i o n h e a r i n g . I t i s w e l l s e t t l e d t h a t " [ a ] t r i a l c o u r t 

i s v e s t e d w i t h g r e a t d i s c r e t i o n i n d e t e r m i n i n g how v o i r d i r e 

e x a m i n a t i o n w i l l be c o n d u c t e d , and t h a t c o u r t ' s d e c i s i o n on 

how e x t e n s i v e a v o i r d i r e e x a m i n a t i o n i s r e q u i r e d w i l l n o t be 

o v e r t u r n e d e x c e p t f o r an abuse o f t h a t d i s c r e t i o n . " Ex p a r t e 

L a n d , 678 So. 2d 224, 242 ( A l a . 1 9 9 6 ) . " [ T ] h e method o f v o i r 

d i r e e x a m i n a t i o n i s w i t h i n t h e d i s c r e t i o n o f t h e t r i a l 

c o u r t [ . ] " Hodges v. S t a t e , 856 So. 2d 875, 913 ( A l a . C r i m . 

App. 2 0 0 1 ) , a f f ' d , 856 So. 2d 936 ( A l a . 2 0 0 3 ) . B o t h t h i s 

C o u r t a n d t h e A l a bama Supreme C o u r t h a v e r e p e a t e d l y r e c o g n i z e d 

t h a t " t r i a l c o u r t s a r e n o t r e q u i r e d t o a l l o w t h e u s e o f j u r y 

q u e s t i o n n a i r e s , e v e n i n c a p i t a l c a s e s . " M a p l e s v. S t a t e , 758 

So. 2d 1, 51 ( A l a . C r i m . A p p . ) , a f f ' d , 758 So. 2d 81 ( A l a . 

1 9 9 9 ) . See a l s o Ex p a r t e L a n d , s u p r a ; M i l l e r v. S t a t e , [Ms. 

CR-06-0741, A u g u s t 27, 2010] ___ So. 3d ___ ( A l a . C r i m . App. 

2 0 1 0 ) ; V a n p e l t v. S t a t e , [Ms. CR-06-1539, December 18, 2009] 

So. 3d ( A l a . C r i m . App. 2 0 0 9 ) ; Brown v. S t a t e , 11 So. 
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3d 866 ( A l a . C r i m . App. 2 0 0 7 ) , a f f ' d , 11 So. 3d 933 ( A l a . 

2 0 0 8 ) ; Lee v. S t a t e , 898 So. 2d 790 ( A l a . C r i m . App. 2 0 0 1 ) ; 

and Hodges, s u p r a . 

As n o t e d p r e v i o u s l y , t h e t r i a l c o u r t c o n d u c t e d v o i r d i r e 

e x a m i n a t i o n i n i t i a l l y as a g r o u p b u t t h e n a l l o w e d t h e p a r t i e s 

t o c o n d u c t i n d i v i d u a l v o i r d i r e e x a m i n a t i o n o f c e r t a i n 

p r o s p e c t i v e j u r o r s when n e c e s s a r y . The r e c o r d r e f l e c t s t h a t 

t h e p a r t i e s were n o t l i m i t e d i n any way i n t h e i r q u e s t i o n i n g 

o f p r o s p e c t i v e j u r o r s , e i t h e r d u r i n g g r o u p o r i n d i v i d u a l v o i r 

d i r e . F i n a l l y , M c C r a y has f a i l e d t o i n d i c a t e what, i f any, 

i n f o r m a t i o n a b o u t p r o s p e c t i v e j u r o r s he was u n a b l e t o d i s c o v e r 

w i t h o u t j u r o r q u e s t i o n n a i r e s . T h e r e f o r e , M c C r a y has n o t 

e s t a b l i s h e d t h a t t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n i n 

d e n y i n g M c C r a y ' s m o t i o n f o r t h e u s e o f j u r o r q u e s t i o n n a i r e s . 

X I I I . 

M c C r a y n e x t c o n t e n d s t h a t A l a b a m a ' s method o f e x e c u t i o n 

-- l e t h a l i n j e c t i o n -- c o n s t i t u t e s c r u e l a n d u n u s u a l 

p u n i s h m e n t . M c C r a y r a i s e d t h i s i s s u e i n a p r e t r i a l m o t i o n b u t 

d i d n o t p r e s e n t any e v i d e n c e i n s u p p o r t o f i t , a n d t h e t r i a l 

c o u r t d e n i e d t h e m o t i o n . 
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On a p p e a l , i n a o n e - p a r a g r a p h a r g u m e n t , M c C r a y r e c o g n i z e s 

t h a t t h e U n i t e d S t a t e s Supreme C o u r t has u p h e l d l e t h a l 

i n j e c t i o n as a c o n s t i t u t i o n a l method o f e x e c u t i o n , see Baze v.  

R e e s , 553 U.S. 35 ( 2 0 0 8 ) , b u t n o n e t h e l e s s a r g u e s t h a t 

A l a b a m a ' s " l e t h a l i n j e c t i o n p r o t o c o l s a r e s t i l l s u b j e c t t o 

c h a l l e n g e b e c a u s e [ t h e y a r e ] n o t ' s u b s t a n t i a l l y s i m i l a r ' " t o 

K e n t u c k y ' s p r o t o c o l s s p e c i f i c a l l y u p h e l d i n B a z e . (McCray's 

b r i e f , a t 97.) See B a z e , s u p r a a t 61 ("A S t a t e w i t h a l e t h a l 

i n j e c t i o n p r o t o c o l s u b s t a n t i a l l y s i m i l a r t o t h e p r o t o c o l we 

u p h o l d t o d a y w o u l d n o t c r e a t e a r i s k t h a t meets t h [ e ] 

s t a n d a r d " f o r c r u e l a n d u n u s u a l p u n i s h m e n t . ) . However, 

A l a b a m a u s e s t h e same t h r e e - d r u g p r o t o c o l as does K e n t u c k y , 

a n d t h i s C o u r t has s p e c i f i c a l l y h e l d t h a t A l a b a m a ' s p r o t o c o l s 

a r e , c o n t r a r y t o M c C r a y ' s c o n t e n t i o n , s u b s t a n t i a l l y s i m i l a r t o 

K e n t u c k y ' s p r o t o c o l s . See P h i l l i p s v. S t a t e , [Ms. CR-06-1577, 

May 28, 2010] ___ So. 3d ___ ( A l a . C r i m . App. 2 0 1 0 ) . I n 

a d d i t i o n , b o t h t h i s C o u r t a n d t h e A l a b a m a Supreme C o u r t h a v e 

u p h e l d A l a b a m a ' s method o f e x e c u t i o n . See Ex p a r t e B e l i s l e , 

11 So. 3d 323, 339 ( A l a . 2 0 0 8 ) ; D o s t e r , So. 3d a t ; and 

P h i l l i p s , s u p r a , and t h e c a s e s c i t e d t h e r e i n . T h e r e f o r e , 

M c C r a y ' s c l a i m i n t h i s r e g a r d i s m e r i t l e s s . 
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XIV. 

M c C r a y a l s o c o n t e n d s t h a t h i s d e a t h s e n t e n c e v i o l a t e s t h e 

U n i t e d S t a t e s Supreme C o u r t ' s o p i n i o n i n R i n g v. A r i z o n a , 536 

U.S. 584 ( 2 0 0 2 ) . S p e c i f i c a l l y , he a r g u e s t h a t t h e a g g r a v a t i n g 

c i r c u m s t a n c e s f o u n d by t h e j u r y 3 3 were n o t c h a r g e d i n h i s 

i n d i c t m e n t a n d t h a t t h e r e c o r d does n o t r e f l e c t t h a t t h e j u r y 

u n a n i m o u s l y f o u n d t h a t t h e a g g r a v a t i n g c i r c u m s t a n c e s 

o u t w e i g h e d t h e m i t i g a t i n g c i r c u m s t a n c e s , a f i n d i n g o f f a c t he 

c l a i m s i s r e q u i r e d by R i n g t o be made by t h e j u r y . M c C r a y 

r a i s e d t h e s e a r g u m e n t s i n a p r e t r i a l m o t i o n t h a t was p r o p e r l y 

d e n i e d by t h e t r i a l c o u r t . 

B o t h t h i s C o u r t a n d t h e A l a b a m a Supreme C o u r t h a v e 

r e p e a t e d l y r e j e c t e d i d e n t i c a l c h a l l e n g e s . See, e.g., Ex p a r t e  

W a l d r o p , 859 So. 2d 1181 ( A l a . 2 0 0 2 ) ; M i t c h e l l v. S t a t e , [Ms. 

CR-06-0827, A u g u s t 27, 2010] So. 3d ( A l a . C r i m . App. 

3 3 T h e j u r y was g i v e n a s p e c i a l v e r d i c t f o r m a t t h e p e n a l t y 
p h a s e o f t h e t r i a l r e g a r d i n g a g g r a v a t i n g c i r c u m s t a n c e s , i n 
w h i c h t h e j u r y i n d i c a t e d t h a t i t h a d f o u n d b e y o n d a r e a s o n a b l e 
d o u b t t h e e x i s t e n c e o f t h r e e a g g r a v a t i n g c i r c u m s t a n c e s : (1) 
t h a t M c C r a y h a d p r e v i o u s l y b e e n c o n v i c t e d o f a f e l o n y 
i n v o l v i n g t h e u s e o r t h r e a t o f v i o l e n c e t o t h e p e r s o n ; (2) 
t h a t M c C r a y h a d c o m m i t t e d t h e c a p i t a l o f f e n s e w h i l e he was 
e n g a g e d i n t h e c o m m i s s i o n o f o r an a t t e m p t t o commit o r f l i g h t 
a f t e r c o m m i t t i n g o r a t t e m p t t o commit b u r g l a r y ; a n d (3) t h a t 
t h e c a p i t a l o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r 
c r u e l as c o m p ared t o o t h e r c a p i t a l o f f e n s e s . 
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2 0 1 0 ) ; V a n p e l t v. S t a t e , [Ms. CR-06-1539, December 18, 2009] 

So. 3d ( A l a . C r i m . App. 2 0 0 9 ) ; S h a r i f i v. S t a t e , 993 

So. 2d 907 ( A l a . C r i m . App. 2 0 0 8 ) ; Sneed v. S t a t e , 1 So. 3d 

104 ( A l a . C r i m . App. 2 0 0 7 ) ; and L e w i s v. S t a t e , 24 So. 3d 480 

( A l a . C r i m . App. 2 0 0 6 ) , a f f ' d , 24 So. 3d 540 ( A l a . 2 0 0 9 ) . 

C o n t r a r y t o M c C r a y ' s c o n t e n t i o n s , " a g g r a v a t i n g c i r c u m s t a n c e s 

do n o t have t o be a l l e g e d i n t h e i n d i c t m e n t , " S t a l l w o r t h v.  

S t a t e , 868 So. 2d 1128, 1186 ( A l a . C r i m . App. 2 0 0 1 ) , and " t h e 

d e t e r m i n a t i o n w h e t h e r t h e a g g r a v a t i n g c i r c u m s t a n c e s o u t w e i g h 

t h e m i t i g a t i n g c i r c u m s t a n c e s i s n o t a f i n d i n g o f f a c t o r an 

e l e m e n t o f t h e o f f e n s e , " Ex p a r t e W a l d r o p , 859 So. 2d a t 1190, 

t h a t must be f o u n d by a j u r y . T h e r e f o r e , M c C r a y ' s d e a t h 

s e n t e n c e does n o t v i o l a t e R i n g , and M c C r a y i s e n t i t l e d t o no 

r e l i e f on t h i s c l a i m . 

M o r e o v e r , M c C r a y ' s a s s e r t i o n t h a t no a g g r a v a t i n g 

c i r c u m s t a n c e s were c h a r g e d i n t h e i n d i c t m e n t i s r e f u t e d by t h e 

r e c o r d . C o n t r a r y t o M c C r a y ' s a s s e r t i o n t o t h i s C o u r t , one o f 

t h e a g g r a v a t i n g c i r c u m s t a n c e s -- " t h a t [ t h e ] c a p i t a l o f f e n s e 

was c o m m i t t e d w h i l e t h e d e f e n d a n t was e n g a g e d ... i n t h e 

c o m m i s s i o n o f ... [a] b u r g l a r y , " see § 1 3 A - 5 - 4 9 ( 4 ) , A l a . Code 

1975, -- was c h a r g e d i n t h e i n d i c t m e n t . See B r y a n t v. S t a t e , 
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951 So. 2d 732, 749 ( A l a . C r i m . App. 2003) ( r e j e c t i n g an 

i d e n t i c a l a rgument b e c a u s e t h e " i n d i c t m e n t r e t u r n e d a g a i n s t 

B r y a n t a d v i s e d h i m o f t h e c r i m e w i t h w h i c h he was c h a r g e d -¬

t h e c a p i t a l o f f e n s e o f murder d u r i n g k i d n a p p i n g , i n v i o l a t i o n 

o f § 1 3 A - 5 - 4 0 ( a ) ( 1 ) , A l a . Code 1975 -- a n d [ t h u s ] [ i ] n c l u d e d 

i n t h e i n d i c t m e n t was t h e a g g r a v a t i n g c i r c u m s t a n c e o f 

k i d n a p p i n g i n t h e f i r s t d e g r e e . . . " ) . T h e r e f o r e , M c C r a y ' s 

argument i s w i t h o u t m e r i t a n d does n o t e n t i t l e h i m t o any 

r e l i e f . 

XV. 

F i n a l l y , M c C r a y c o n t e n d s t h a t t h e c u m u l a t i v e e f f e c t o f 

a l l t h e e r r o r s was t o deny h i m a f a i r t r i a l a n d w a r r a n t s 

r e v e r s a l h i s c o n v i c t i o n a n d s e n t e n c e o f d e a t h . " [ W ] h i l e , 

u n d e r t h e f a c t s o f a p a r t i c u l a r c a s e , no s i n g l e e r r o r among 

m u l t i p l e e r r o r s may be s u f f i c i e n t l y p r e j u d i c i a l t o r e q u i r e 

r e v e r s a l u n d e r R u l e 45, [ A l a . R. App. P.,] i f t h e a c c u m u l a t e d 

e r r o r s have ' p r o b a b l y i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s 

o f t h e p a r t i e s , ' t h e n t h e c u m u l a t i v e e f f e c t o f t h e e r r o r s may 

r e q u i r e r e v e r s a l . " Ex p a r t e Woods, 789 So. 2d a t 942-43 n.1. 

A l t h o u g h t h i s C o u r t h a s f o u n d a n d / o r assumed e r r o r s i n 

M c C r a y ' s t r i a l , as e x p l a i n e d f u l l y a b o ve, i t has t h o r o u g h l y 
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r e v i e w e d t h e r e c o r d a n d c o n c l u d e s t h a t t h e c u m u l a t i v e e f f e c t 

o f t h e e r r o r s , i f any, d i d n o t p r o b a b l y i n j u r i o u s l y a f f e c t 

M c C r a y ' s s u b s t a n t i a l r i g h t s . T h e r e f o r e , t h i s i s s u e does n o t 

e n t i t l e M c C r a y any r e l i e f . 

X V I . 

P u r s u a n t t o § 13A-5-53, A l a . Code 1975, t h i s C o u r t i s 

r e q u i r e d t o a d d r e s s t h e p r o p r i e t y o f M c C r a y ' s c o n v i c t i o n a n d 

s e n t e n c e o f d e a t h . M c C r a y was i n d i c t e d f o r , a n d c o n v i c t e d o f , 

m u r d e r made c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g t h e c o u r s e 

o f a b u r g l a r y . See 1 3 A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975. 

The r e c o r d does n o t r e f l e c t t h a t M c C r a y ' s s e n t e n c e o f 

d e a t h was i m p o s e d as t h e r e s u l t o f t h e i n f l u e n c e o f p a s s i o n , 

p r e j u d i c e , o r any o t h e r a r b i t r a r y f a c t o r . See § 

1 3 A - 5 - 5 3 ( b ) ( 1 ) , A l a . Code 1975. 

The t r i a l c o u r t c o r r e c t l y f o u n d t h a t t h e a g g r a v a t i n g 

c i r c u m s t a n c e s o u t w e i g h e d t h e m i t i g a t i n g c i r c u m s t a n c e s . I n i t s 

s e n t e n c i n g o r d e r , t h e t r i a l c o u r t s t a t e d t h a t i t f o u n d t h r e e 

a g g r a v a t i n g c i r c u m s t a n c e s : (1) M c C r a y h a d p r e v i o u s l y b e e n 

c o n v i c t e d o f a n o t h e r c a p i t a l o f f e n s e o r f e l o n y i n v o l v i n g t h e 

u s e o r t h r e a t o f v i o l e n c e t o t h e p e r s o n , § 1 3 A - 5 - 4 9 ( 2 ) , A l a . 

Code 1975; (2) M c C r a y c o m m i t t e d t h e c a p i t a l o f f e n s e w h i l e he 
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was e n g a g e d i n o r was an a c c o m p l i c e i n t h e c o m m i s s i o n o f , o r 

an a t t e m p t t o commit, o r f l i g h t a f t e r c o m m i t t i n g o r a t t e m p t i n g 

t o commit, a b u r g l a r y , § 1 3 A - 5 - 4 9 ( 4 ) , A l a . Code 1975; and (3) 

t h e c a p i t a l o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , o r 

c r u e l when compared t o o t h e r c a p i t a l o f f e n s e s , § 1 3 A - 5 - 4 9 ( 8 ) , 

A l a . Code 1975. The t r i a l c o u r t t h e n c o n s i d e r e d e a c h o f t h e 

s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s a n d f o u n d t h a t none a p p l i e d 

i n t h i s c a s e . However, t h e t r i a l c o u r t d i d f i n d t h a t t h e 

f o l l o w i n g n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s were 

a p p l i c a b l e : 

(1) M c C r a y h a d c u s t o d y o f h i s two y o u n g e s t s o n s ; 

(2) M c C r a y ' s o l d e s t s o n l i v e d w i t h h im; 

(3) M c C r a y was e n t r u s t e d w i t h t h e c a r e o f 
B a c h e l d e r ' s c h i l d r e n a t t i m e s when she was away f r o m 
h e r m o b i l e home; 

(4) M c C r a y i s a g o o d b r o t h e r t o h i s s i b l i n g s ; 

(5) M c C r a y i s a g o o d s o n ; 

(6) M c C r a y has been a g o o d f a t h e r t o h i s c h i l d r e n ; 

(7) M c C r a y i s a g o o d u n c l e ; 

(8) M c C r a y h e l p e d t a k e c a r e o f a f r i e n d o f h i s a f t e r 
she was d i a g n o s e d w i t h c a n c e r ; 

(9) M c C r a y has an e x t e n s i v e n e t w o r k o f f r i e n d s a n d 
f a m i l y t h a t w i l l c o n t i n u e w h i l e he i s i n c a r c e r a t e d ; 
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(10) A t t h e t i m e o f h i s a r r e s t , M c C r a y was g a i n f u l l y 
e m p l o y e d ; 

(11) M c C r a y s e r v e d i n t h e P a n s e y V o l u n t e e r F i r e 
D e p a r t m e n t ; 

(12) M c C r a y h as bee n a member o f P i l g r i m R e s t 
B a p t i s t C h u r c h ; 

(13) M c C r a y gave up h i s r i g h t t o r e m a i n s i l e n t when 
q u e s t i o n e d by l a w - e n f o r c e m e n t o f f i c e r s ; 

(14) M c C r a y gave up h i s r i g h t t o r e m a i n s i l e n t when 
he c h o s e t o t e s t i f y i n c o u r t ; 

(15) I n h i s t r i a l t e s t i m o n y , M c C r a y a d m i t t e d t o 
k i l l i n g B a c h e l d e r ; 

(16) M c C r a y b e h a v e d a p p r o p r i a t e l y d u r i n g h i s t r i a l ; 

(17) S o c i e t y w i l l be a d e q u a t e l y p r o t e c t e d b y M c C r a y 
s e r v i n g a s e n t e n c e o f l i f e i n p r i s o n w i t h o u t p a r o l e ; 
a n d 

(18) M c C r a y i s a human b e i n g . 

S e c t i o n 1 3 A - 5 - 5 3 ( b ) ( 2 ) , A l a . Code 1975, r e q u i r e s t h i s 

C o u r t t o r e w e i g h t h e a g g r a v a t i n g c i r c u m s t a n c e s a n d t h e 

m i t i g a t i n g c i r c u m s t a n c e s i n o r d e r t o d e t e r m i n e w h e t h e r 

M c C r a y ' s d e a t h s e n t e n c e i s p r o p e r . A f t e r i n d e p e n d e n t l y 

w e i g h i n g t h e a g g r a v a t i n g a n d m i t i g a t i n g c i r c u m s t a n c e s , t h i s 

C o u r t f i n d s t h a t M c C r a y ' s s e n t e n c e o f d e a t h i s a p p r o p r i a t e . 

As r e q u i r e d b y § 13A-5-53 ( b ) ( 3 ) , A l a . Code 1975, t h i s 

C o u r t must a l s o d e t e r m i n e w h e t h e r M c C r a y ' s s e n t e n c e i s 
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e x c e s s i v e o r d i s p r o p o r t i o n a t e when compared t o t h e p e n a l t y 

i m p o s e d i n s i m i l a r c a s e s . I n t h i s c a s e , M c C r a y was c o n v i c t e d 

o f m urder made c a p i t a l b e c a u s e i t was c o m m i t t e d d u r i n g t h e 

c o u r s e o f a b u r g l a r y . S e n t e n c e s o f d e a t h have b e e n i m p o s e d 

f o r s i m i l a r c r i m e s t h r o u g h o u t t h e S t a t e . See, e.g., M o r r i s v. 

S t a t e , [Ms. CR-07-1997, F e b r u a r y 5, 2010] So. 3d ( A l a . 

C r i m . App. 2 0 1 0 ) ; H a r r i s v. S t a t e , 2 So. 3d 880 ( A l a . C r i m . 

App. 2 0 0 7 ) ; S a u n d e r s v. S t a t e , 10 So. 3d 53 ( A l a . C r i m . App. 

2 0 0 7 ) ; Brown v. S t a t e , 982 So. 2d 565 ( A l a . C r i m . App. 2 0 0 6 ) ; 

B e c k w o r t h v. S t a t e , 946 So. 2d 490 ( A l a . C r i m . App. 2 0 0 5 ) ; 

W a l k e r v. S t a t e , 932 So. 2d 140 ( A l a . C r i m . App. 2 0 0 4 ) , a f f ' d , 

972 So. 2d 737 ( A l a . 2 0 0 7 ) ; H a l l v. S t a t e , 820 So. 2d 113 

( A l a . C r i m . App. 1 9 9 9 ) , a f f ' d , 820 So. 2d 152 ( A l a . 2 0 0 1 ) ; and 

t h e c a s e s c i t e d t h e r e i n . T h e r e f o r e , t h i s C o u r t f i n d s t h a t 

M c C r a y ' s d e a t h s e n t e n c e i s n e i t h e r e x c e s s i v e n o r 

d i s p r o p o r t i o n a t e . 

F i n a l l y , t h i s C o u r t has s e a r c h e d t h e r e c o r d f o r any e r r o r 

t h a t may h a v e a d v e r s e l y a f f e c t e d M c C r a y ' s s u b s t a n t i a l r i g h t s 

a nd has f o u n d n o n e . 3 4 See R u l e 45A, A l a . R. App. P. 

3 4 I n t h i s r e g a r d , t h i s C o u r t n o t e s t h a t t h e i n d i c t m e n t 
c h a r g e d , i n r e l e v a n t p a r t , t h a t M c C r a y i n t e n t i o n a l l y m u r d e r e d 
B a c h e l d e r " d u r i n g t h e t i m e t h a t [he] k n o w i n g l y and u n l a w f u l l y 
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B a s e d on t h e f o r e g o i n g , M c C r a y ' s c a p i t a l - m u r d e r 

c o n v i c t i o n a n d h i s s e n t e n c e o f d e a t h a r e a f f i r m e d . 

AFFIRMED. 

W i s e , P . J . , and W e l c h , K e l l u m , and M a i n , J J . , c o n c u r . 

e n t e r e d o r r e m a i n e d " i n B a c h e l d e r ' s d w e l l i n g a n d t h a t M c C r a y 
was "armed w i t h an e x p l o s i v e o r d e a d l y weapon." (C. 11.) I n 
o t h e r w o r d s , t h e b u r g l a r y p o r t i o n o f t h e i n d i c t m e n t c h a r g e d 
M c C r a y p u r s u a n t t o t h e a l t e r n a t i v e c o n t a i n e d i n § 13A-7-
5 ( a ) ( 1 ) , A l a . Code 1975. However, t h e t r i a l c o u r t d i d n o t 
c h a r g e t h e j u r y on t h i s a l t e r n a t i v e i n i t s g u i l t - p h a s e 
i n s t r u c t i o n s . R a t h e r , t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y 
t h a t i t c o u l d f i n d M c C r a y g u i l t y i f i t f o u n d t h a t M c C r a y h a d 
c a u s e d p h y s i c a l i n j u r y t o any p e r s o n n o t a p a r t i c i p a n t i n t h e 
c r i m e o r i f he h a d u s e d o r t h r e a t e n e d t h e i m m e d i a t e u s e o f a 
d a n g e r o u s i n s t r u m e n t , t h u s e f f e c t i v e l y a mending t h e i n d i c t m e n t 
t o c h a r g e t h e a l t e r n a t i v e s c o n t a i n e d i n § 1 3 A - 7 - 5 ( a ) ( 2 ) and 
( a ) ( 3 ) , A l a . Code 1975. A l t h o u g h t h e t r i a l c o u r t s h o u l d h a v e 
c h a r g e d t h e j u r y on t h e b u r g l a r y a l t e r n a t i v e a l l e g e d i n t h e 
i n d i c t m e n t , t h i s C o u r t does n o t f i n d t h i s o m i s s i o n t o be 
f a t a l . " ' [ A ] m a t e r i a l v a r i a n c e w i l l e x i s t i f t h e i n d i c t m e n t 
c h a r g e s an o f f e n s e c o m m i t t e d by one means an d t h e t r i a l 
c o u r t ' s j u r y c h a r g e a d d r e s s e s a s e p a r a t e and c o n t r a d i c t o r y 
means.'" G i b s o n v. S t a t e , 488 So. 2d 38, 40 ( A l a . C r i m . App. 
1986) ( e m p h a s i s a d d e d ) . However, " [ t ] h e one a p p a r e n t 
e x c e p t i o n t o t h i s r u l e o f v a r i a n c e where t h e s t a t u t e c o n t a i n s 
a l t e r n a t i v e methods o f c o m m i t t i n g t h e o f f e n s e i s where t h e 
a l t e r n a t i v e methods a r e n o t c o n t r a d i c t o r y a n d do n o t c o n t a i n 
s e p a r a t e and d i s t i n c t e l e m e n t s o f p r o o f . " I d . S u b s e c t i o n s 
( a ) ( 1 ) , ( a ) ( 2 ) , and ( a ) ( 3 ) i n § 13A-7-5, A l a . Code 1975, a r e 
a l t e r n a t i v e methods o f p r o v i n g t h e o f f e n s e o f b u r g l a r y i n t h e 
f i r s t d e g r e e , b u t t h e y a r e n o t c o n t r a d i c t o r y methods. I n d e e d , 
i n t h i s c a s e , t h e S t a t e ' s e v i d e n c e a c t u a l l y p r o v e d a l l t h r e e 
a l t e r n a t i v e s . Thus, t h e t r i a l c o u r t ' s o r a l c h a r g e h e r e d i d 
n o t amend t h e i n d i c t m e n t t o c h a r g e a new o r d i f f e r e n t amend t h e i n d i c t m e n t t o c h a r g e a new o r d i f f e r e n t o f f e n s e 
t h a t was n o t e n c o m p a s s e d w i t h i n t h e i n d i c t m e n t , n o r d i d i t 
p r e j u d i c e t h e s u b s t a n t i a l r i g h t s o f M cCray. See R u l e 1 3 . 5 ( a ) , 
A l a . R. C r i m . P., and R u l e 45A, A l a . R. App. P. 
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