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Brandon Deon M i t c h e l l a p peals h i s f o u r c a p i t a l - m u r d e r 

c o n v i c t i o n s and h i s sentences of deat h . M i t c h e l l was 

c o n v i c t e d of t h r e e counts of c a p i t a l murder f o r t a k i n g the 

l i v e s of Kim O l n e y , John A y l e s w o r t h , and Dorothy Smith d u r i n g 
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the course of a r o b b e r y . § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , A l a . Code 1975. 

He was a l s o c o n v i c t e d of an a d d i t i o n a l count of c a p i t a l murder 

because two or more peo p l e were murdered by one a c t or 

p u r s u a n t t o one scheme or course of conduct. § 13A-5-

4 0 ( a ) ( 1 0 ) , A l a . Code 1975. A f t e r the p e n a l t y phase of 

M i t c h e l l ' s t r i a l , the j u r y recommended, by a vote of 10-2, 

t h a t he be sentenced t o l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y 

of p a r o l e . The c i r c u i t c o u r t then o r d e r e d and r e c e i v e d a 

p r e s e n t e n c e r e p o r t . A f t e r h o l d i n g a s e n t e n c i n g h e a r i n g , the 

c i r c u i t c o u r t overrode the j u r y ' s recommendation and sentenced 

M i t c h e l l t o death on a l l f o u r c o u n t s . 

A t t r i a l , the S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t on 

November 24, 2005, T h a n k s g i v i n g Day, M i t c h e l l went t o Jonathan 

F l o y d ' s apartment where R o d e r i c k B y r d and h i s s i s t e r , H e l l e n a , 

were s t a y i n g . M i t c h e l l e n t e r e d the apartment t o d i s c u s s h i s 

p l a n t o rob the A i r p o r t I n n i n Birmingham ( h e r e i n a f t e r " t h e 

Inn") w i t h Byrd. A f t e r B y r d agreed t o h e l p w i t h the r o b b e r y , 

M i t c h e l l asked F l o y d t o t a k e them t o the I n n . F l o y d drove 

M i t c h e l l and B y r d t o the I n n around 2:50 p.m. When F l o y d l e t 

them out of the c a r , M i t c h e l l was w e a r i n g a w h i t e s w e a t s h i r t 

and j e a n s and B y r d was d r e s s e d i n a l l b l a c k . A f t e r l e t t i n g 
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M i t c h e l l and B y r d out of the c a r , F l o y d l e f t t o v i s i t h i s 

" g o d - s i s t e r . " 

M i t c h e l l and B y r d e n t e r e d the I n n where they e n c o u n t e r e d 

Kim O l n e y , the desk c l e r k , and John A y l e s w o r t h , a t r u c k d r i v e r 

who was w a i t i n g i n the lob b y f o r a r i d e t o Texas where he 

l i v e d . Both M i t c h e l l and B y r d were armed w i t h p i s t o l s . 

M i t c h e l l i m m e d i a t e l y f o c u s e d h i s a t t e n t i o n on O l n e y , who was 

b e h i n d the f r o n t d e s k , w h i l e B y r d used h i s gun t o subdue 

A y l e s w o r t h , a former M a r i n e . A t some p o i n t d u r i n g the 

r o b b e r y , Dorothy S m i t h , who was t r a v e l i n g back t o New York 

a f t e r v i s i t i n g her son i n Alabama f o r T h a n k s g i v i n g , e n t e r e d 

the h o t e l l o b b y and was a l s o h e l d a t g u n p o i n t . D u r i n g the 

r o b b e r y , M i t c h e l l t ook money from a cash drawer and 

u n s u c c e s s f u l l y attempted t o open a s a f e l o c a t e d b e h i n d the 

f r o n t desk. M i t c h e l l and B y r d a l s o took v a r i o u s items from 

the t h r e e v i c t i m s , i n c l u d i n g d u f f e l b a g s , c l o t h i n g , and money, 

b e f o r e s h o o t i n g each of them b e h i n d the ear a t c l o s e range 

w i t h . 3 8 - c a l i b e r p i s t o l s . 

A v i d e o from the lob b y s e c u r i t y camera shows M i t c h e l l 

s h o o t i n g Olney t w i c e , once i n the arm and once i n the head. 

F o r e n s i c t e s t i n g of the p r o j e c t i l e s r e c o v e r e d from the scene 
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and from the v i c t i m s ' b o d i e s e s t a b l i s h e d t h a t Olney and Smith 

were shot w i t h the same . 3 8 - c a l i b e r p i s t o l and t h a t A y l e s w o r t h 

was shot w i t h a d i f f e r e n t . 3 8 - c a l i b e r p i s t o l . The J e f f e r s o n 

County M e d i c a l Examiner t e s t i f i e d t h a t a l l t h r e e v i c t i m s d i e d 

as a r e s u l t of a gunshot wound t o the head. 

A f t e r the r o b b e r y , M i t c h e l l and B y r d f l e d the scene on 

f o o t . They t r a v e l e d around the I n n and jumped over a fence 

l o c a t e d b e h i n d the I n n , which s e p a r a t e d the I n n from a 

neighborhood. C l i f f o r d James and James J a c k s o n , who were 

s i t t i n g on the back p o r c h of one of the houses b e h i n d the I n n , 

saw M i t c h e l l and B y r d , who were c a r r y i n g s e v e r a l b a g s , c l i m b 

the fence and walk o f f i n d i f f e r e n t d i r e c t i o n s . James and 

J a c k s o n were not a b l e t o p o s i t i v e l y i d e n t i f y the i n d i v i d u a l s 

t hey saw c l i m b i n g the f e n c e , but t h e y t e s t i f i e d t h a t one of 

the men was w e a r i n g a l l b l a c k and was c a r r y i n g a book bag and 

the o t h e r man had l i g h t e r s k i n and was w e a r i n g l i g h t - c o l o r e d 

c l o t h i n g . 

A f t e r M i t c h e l l and B y r d s e p a r a t e d , M i t c h e l l t e l e p h o n e d 

F l o y d and asked F l o y d t o p i c k him up on F i r s t Avenue. F l o y d 

met M i t c h e l l on F i r s t Avenue and t o o k M i t c h e l l t o M i t c h e l l ' s 

" g o d - s i s t e r ' s " h o u s e , which was t h r e e b l o c k s from F l o y d ' s 
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apartment. D u r i n g the r i d e , M i t c h e l l , who was c a r r y i n g a b l u e 

t o t e bag, t o l d F l o y d t h a t he had " j u s t h i t a l i c k . " (R. 891.) 

A f t e r d r o p p i n g M i t c h e l l o f f , F l o y d went back t o l o o k f o r B y r d . 

F l o y d l a t e r r e t u r n e d t o h i s apartment where he found B y r d and 

M i t c h e l l . B y r d appeared nervous and was s h a k i n g and c r y i n g . 

A t some p o i n t , M i t c h e l l removed h i s c l o t h i n g and p l a c e d the 

c l o t h i n g i n the dumpster b e h i n d F l o y d ' s apartment. M i t c h e l l 

l a t e r t o l d F l o y d t h a t he had k i l l e d t h r e e p e o p l e by s h o o t i n g 

them b e h i n d the e a r . 

L a t e r t h a t e v e n i n g , M i t c h e l l c o n t a c t e d h i s f r i e n d Warika 

Gunn and asked her f o r a r i d e t o the bus s t a t i o n i n 

H u n t s v i l l e . Gunn, who had seen M i t c h e l l ' s photograph on the 

news i n c o n n e c t i o n w i t h the s h o o t i n g s a t the I n n , t e l e p h o n e d 

" C r i m e s t o p p e r s , " an anonymous t i p h o t l i n e . M i t c h e l l l a t e r 

a d m i t t e d t h a t he was wanted by the p o l i c e i n c o n n e c t i o n w i t h 

a robbery. W h i l e i n c o n t a c t w i t h the a u t h o r i t i e s , Gunn agreed 

t o meet M i t c h e l l i n F a i r f i e l d a t 10:00 p.m. However, M i t c h e l l 

was s u b s e q u e n t l y a r r e s t e d b e f o r e he c o u l d meet Gunn a t the 

ar r a n g e d l o c a t i o n . 

A t t r i a l , Robert Baxton, a f r i e n d of M i t c h e l l ' s , and 

James F l o y d I I I , J onathan F l o y d ' s nephew, t e s t i f i e d t h a t they 
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had r e c o g n i z e d M i t c h e l l ' s photograph on a news r e p o r t and t h a t 

M i t c h e l l had t o l d them t h a t he had been i n v o l v e d i n the h o t e l 

s h o o t i n g s . 

S t a n d a r d of Review 

Because M i t c h e l l has been sentenced t o death, a c c o r d i n g 

t o Rule 45A, A l a . R. App. P., t h i s Court must s e a r c h the 

r e c o r d f o r " p l a i n e r r o r . " Rule 45A s t a t e s : 

" I n a l l cases i n which the death p e n a l t y has 
been imposed, the Court of C r i m i n a l A p p eals s h a l l 
n o t i c e any p l a i n e r r o r or d e f e c t i n the p r o c e e d i n g s 
under r e v i e w , whether or not brought t o the 
a t t e n t i o n of the t r i a l c o u r t , and take a p p r o p r i a t e 
a p p e l l a t e a c t i o n by reason t h e r e o f , whenever such 
e r r o r has or p r o b a b l y has a d v e r s e l y a f f e c t e d the 
s u b s t a n t i a l r i g h t of the a p p e l l a n t . " 

(Emphasis added.) 

In Ex p a r t e Brown, 11 So. 3d 933 ( A l a . 2008), the 

Alabama Supreme Court e x p l a i n e d : 

"'"To r i s e t o the l e v e l of p l a i n e r r o r , the 
c l a i m e d e r r o r must not o n l y s e r i o u s l y a f f e c t a 
defendant's ' s u b s t a n t i a l r i g h t s , ' but i t must a l s o 
have an u n f a i r p r e j u d i c i a l impact on the j u r y ' s 
d e l i b e r a t i o n s . " ' Ex p a r t e B r y a n t , 951 So. 2d 724, 
727 ( A l a . 2002) ( q u o t i n g Hyde v. S t a t e , 778 So. 2d 
199, 209 ( A l a . Crim. App. 1998)). In U n i t e d S t a t e s  
v. Young, 470 U.S. 1, 15, 105 S. C t . 1038, 84 L. Ed. 
2d 1 (1985), the U n i t e d S t a t e s Supreme C o u r t , 
c o n s t r u i n g the f e d e r a l p l a i n - e r r o r r u l e , s t a t e d : 

"'The Rule a u t h o r i z e s the C o u r t s of Appeals 
t o c o r r e c t o n l y " p a r t i c u l a r l y e g r e g i o u s 
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456 e r r o r s , " U n i t e d S t a t e s v. Frady, 456 U.S. 
152, 163 (1982), those e r r o r s t h a t 
" s e r i o u s l y a f f e c t the f a i r n e s s , i n t e g r i t y 
or p u b l i c r e p u t a t i o n of j u d i c i a l 
p r o c e e d i n g s , " U n i t e d S t a t e s v. A t k i n s o n , 
297 U.S. [157], a t 160 [ ( 1 9 3 6 ) ] . In o t h e r 
words, the p l a i n - e r r o r e x c e p t i o n t o the 
con t e m p o r a n e o u s - o b j e c t i o n r u l e i s t o be 
"used s p a r i n g l y , s o l e l y i n those 
c i r c u m s t a n c e s i n which a m i s c a r r i a g e of 
j u s t i c e would o t h e r w i s e r e s u l t . " U n i t e d  
S t a t e s v. Frady, 456 U.S., a t 163, n. 14.' 

"See a l s o Ex p a r t e Hodges, 856 So. 2d 936, 947-48 
( A l a . 2003) ( r e c o g n i z i n g t h a t p l a i n e r r o r e x i s t s 
o n l y i f f a i l u r e t o r e c o g n i z e the e r r o r would 
' s e r i o u s l y a f f e c t the f a i r n e s s or i n t e g r i t y of the 
j u d i c i a l p r o c e e d i n g s , ' and t h a t the p l a i n - e r r o r 
d o c t r i n e i s t o be 'used s p a r i n g l y , s o l e l y i n those 
c i r c u m s t a n c e s i n which a m i s c a r r i a g e of j u s t i c e 
would o t h e r w i s e r e s u l t ' ( i n t e r n a l q u o t a t i o n marks 

o m i t t e d ) ) . " 

11 So. 3d a t 938. "The s t a n d a r d of r e v i e w i n r e v i e w i n g a 

c l a i m under the p l a i n - e r r o r d o c t r i n e i s s t r i c t e r than the 

s t a n d a r d used i n r e v i e w i n g an i s s u e t h a t was p r o p e r l y r a i s e d 

i n the t r i a l c o u r t or on a p p e a l . " H a l l v. S t a t e , 820 So. 2d 

113, 121 ( A l a . Crim. App. 1999). A l t h o u g h M i t c h e l l ' s f a i l u r e 

t o o b j e c t a t t r i a l w i l l not bar t h i s C ourt from r e v i e w i n g any 

i s s u e , i t w i l l weigh a g a i n s t any c l a i m of p r e j u d i c e . See D i l l  

v. S t a t e , 600 So. 2d 343 ( A l a . Crim. App. 1991). 
I . 
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M i t c h e l l f i r s t argues t h a t numerous i n s t a n c e s of 

p r o s e c u t o r i a l misconduct o c c u r r e d d u r i n g the S t a t e ' s g u i l t -

phase c l o s i n g arguments and t h a t he was t h e r e b y d e p r i v e d of a 

f a i r t r i a l . S p e c i f i c a l l y , he contends t h a t the p r o s e c u t o r , 

d u r i n g the g u i l t - p h a s e c l o s i n g arguments, i m p r o p e r l y commented 

on M i t c h e l l ' s f a i l u r e t o t e s t i f y , i n j e c t e d v i c t i m - i m p a c t 

e v i d e n c e , and i n v o k e d r e l i g i o n . ( M i t c h e l l ' s b r i e f , a t 7.) 

M i t c h e l l , however, f a i l e d t o f i r s t p r e s e n t t h e s e arguments t o 

the c i r c u i t c o u r t . T h e r e f o r e , t h i s C ourt w i l l r e v i e w them f o r 

p l a i n e r r o r . See Rule 45A, A l a . R. App. P. 

"I n j u d g i n g a p r o s e c u t o r ' s c l o s i n g argument, the s t a n d a r d 

i s whether the argument '"'so i n f e c t e d the t r i a l w i t h 

u n f a i r n e s s as t o make the r e s u l t i n g c o n v i c t i o n a d e n i a l of due 

p r o c e s s . ' " ' " Sneed v. S t a t e , 1 So. 3d 104, 138 ( A l a . Crim. 

App. 2 0 0 7 ) ( q u o t i n g Darden v. Wainwright, 477 U.S. 168, 181 

(1986), q u o t i n g i n t u r n D o n n e l l y v. D e C h r i s t o f o r o , 416 U.S. 

637, 643, 94 S. Ct. 1868, 1871 (1974)). In Ex p a r t e Windsor, 

the Alabama Supreme Court h e l d : 

"'"While t h [ e ] f a i l u r e t o o b j e c t does 
not p r e c l u d e r e v i e w i n a c a p i t a l case, i t  
does weigh a g a i n s t any c l a i m of p r e j u d i c e . " 
Ex p a r t e Kennedy, 472 So. 2d [1106,] a t 
1111 [ ( A l a . 1985)] (emphasis i n o r i g i n a l ) . 
" T h i s c o u r t has c o n c l u d e d t h a t the f a i l u r e 
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t o o b j e c t t o improper p r o s e c u t o r i a l 
arguments ... s h o u l d be weighed as p a r t of 
our e v a l u a t i o n of the c l a i m on the m e r i t s 
because of i t s s u g g e s t i o n t h a t the defense 
d i d not c o n s i d e r the comments i n q u e s t i o n 
t o be p a r t i c u l a r l y h a r m f u l . " Johnson v.  
Wainwright, 778 F.2d 623, 629 n. 6 (11th 
C i r . 1985), c e r t . d e n i e d , 484 U.S. 872, 108 
S. Ct. 201, 98 L. Ed. 2d 152 (1987). 
" P l a i n e r r o r i s e r r o r which, when examined 
i n the c o n t e x t of the e n t i r e case, i s so 
obvious t h a t f a i l u r e t o n o t i c e i t would 
s e r i o u s l y a f f e c t the f a i r n e s s , i n t e g r i t y , 
and p u b l i c r e p u t a t i o n of the j u d i c i a l 
p r o c e e d i n g s . " U n i t e d S t a t e s v. B u t l e r , 792 
F.2d 1528, 1535 (11th C i r . ) , c e r t . d e n i e d , 
479 U.S. 933, 107 S. Ct. 407, 93 L. Ed. 2d 
359 (1986). See a l s o B i d d i e v. S t a t e , 516 
So. 2d 837, 843 ( A l a . Cr. App. 1986), 
r e v e r s e d on o t h e r grounds, 516 So. 2d 846 
( A l a . 1987).'" 

683 So. 2d. 1042, 1061 ( A l a . 1 9 9 6 ) ( q u o t i n g K u e n z e l v. S t a t e , 

577 So. 2d 474, 489 ( A l a . Crim. App. 1990)). 

A. 

M i t c h e l l i n i t i a l l y argues t h a t the p r o s e c u t o r r e p e a t e d l y 

commented on h i s f a i l u r e t o t e s t i f y d u r i n g the g u i l t phase. 

D u r i n g the S t a t e ' s r e b u t t a l t o the defense's c l o s i n g 

arguments, the p r o s e c u t o r made the f o l l o w i n g statement: "No 

gun. We don't have a gun. Where i s the gun? I don't know. 

He knows. He knows were the gun i s . " (R. 1014.) A c c o r d i n g 

t o M i t c h e l l , the p r o s e c u t o r ' s comment r e f e r e n c e d M i t c h e l l ' s 
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f a i l u r e t o t e s t i f y . M i t c h e l l a l s o a s s e r t s t h a t the p r o s e c u t o r 

commented on h i s f a i l u r e t o t e s t i f y when, a f t e r p l a y i n g a 

r e c o r d i n g of a c o n v e r s a t i o n M i t c h e l l had had on the j a i l 

t e l e p h o n e system, the p r o s e c u t o r s t a t e d t h a t " [ h ] e j u s t t o l d 

you who was the d r i v e r . " ( M i t c h e l l ' s b r i e f , a t 11.) F i n a l l y , 

M i t c h e l l argues t h a t the p r o s e c u t o r commented on h i s f a i l u r e 

t o t e s t i f y when he s t a t e d t h a t " [ t ] h e r e ' s some t h i n g s t h a t 

[the defense coun s e l ] can't even t r y t o e x p l a i n t o you and t r y 

t o come up w i t h a reason f o r i t . " ( M i t c h e l l ' s b r i e f , a t 10.) 

M i t c h e l l d i d not o b j e c t t o th e s e comments; t h e r e f o r e , they are 

re v i e w e d f o r p l a i n e r r o r o n l y . Rule 45A, A l a . R. App. P. 

In Ex p a r t e Brooks, the Alabama Supreme Co u r t e x p l a i n e d : 

"Comments by a p r o s e c u t o r on a defendant's 
f a i l u r e t o t e s t i f y are h i g h l y p r e j u d i c i a l and 
h a r m f u l , and c o u r t s must c a r e f u l l y guard a g a i n s t a 
v i o l a t i o n of a defendant's c o n s t i t u t i o n a l r i g h t not 
t o t e s t i f y . W h i t t [v. S t a t e , 370 So. 2d 736, 739 
( A l a . 1979) ]; Ex p a r t e W i l l i a m s , 461 So. 2d 852, 
853 ( A l a . 1984); see Ex p a r t e P u r s e r , 607 So. 2d 301 
( A l a . 1992) Under f e d e r a l law, a comment i s 
improper i f i t was ' " ' m a n i f e s t l y i n t e n d e d or was of 
such a c h a r a c t e r t h a t a j u r y would n a t u r a l l y and 
n e c e s s a r i l y t a k e i t t o be a comment on the f a i l u r e 
of the accused t o t e s t i f y . ' " ' U n i t e d S t a t e s v.  
H e r r i n g , 955 F.2d 703, 709 (11th C i r . ) , c e r t . 
d e n i e d , 506 U.S. 927, 113 S. Ct. 353, 121 L. Ed. 2d 
267 (1992) ( c i t a t i o n s o m i t t e d ) ; Marsden v. Moore, 
847 F.2d 1536, 1547 (11th C i r . ) , c e r t . d e n i e d , 488 
U.S. 983, 109 S. Ct. 534, 102 L. Ed. 2d 566 (1988); 
U n i t e d S t a t e s v. B e t a n c o u r t , 734 F.2d 750, 758 (11th 
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C i r . ) , c e r t . d e n i e d , 469 U.S. 1021, 105 S. C t . 440, 
83 L. Ed. 2d 365 (1984). The f e d e r a l c o u r t s 
c h a r a c t e r i z e comments as e i t h e r d i r e c t or i n d i r e c t , 
and, i n e i t h e r case, h o l d t h a t an improper comment 
may not always mandate r e v e r s a l . " 

Gavin v. S t a t e , 891 So. 2d 907, 981 ( A l a . Crim. App. 2003) 

( q u o t i n g Ex p a r t e Brooks, 695 So. 2d 184, 188). 

To the e x t e n t M i t c h e l l a s s e r t s t h a t the p r o s e c u t o r 

commented on h i s f a i l u r e t o t e s t i f y when the p r o s e c u t o r s t a t e d 

t h a t M i t c h e l l knew where the murder weapon was l o c a t e d , t h i s 

argument i s w i t h o u t m e r i t . C o n t r a r y t o M i t c h e l l ' s a s s e r t i o n , 

the p r o s e c u t o r ' s comments were not made i n an attempt t o draw 

a t t e n t i o n t o the f a c t t h a t M i t c h e l l had not t e s t i f i e d . 

I n s t e a d , the p r o s e c u t o r was s i m p l y r e s p o n d i n g t o defense 

c o u n s e l ' s argument t h a t the S t a t e had f a i l e d t o meet i t s 

burden of p r o o f because i t had not produced the murder 

weapons. Cf. B a l l a r d v. S t a t e , 767 So. 2d 1123, 1135 ( A l a . 

Crim. App. 1999)("A p r o s e c u t o r has a r i g h t t o r e p l y i n k i n d t o 

the argument of defense c o u n s e l . T h i s ' r e p l y - i n - k i n d ' 

d o c t r i n e i s based on fundamental f a i r n e s s . " ) ; H a r r i s v. S t a t e , 

2 So. 3d 880, 920 ( A l a . Crim. App. 2007)(same); Brown v. 

S t a t e , 11 So. 3d 866, 903 ( A l a . Crim. App. 2007) ("Where a 

ma t t e r has been gone i n t o by one p a r t y t o a cause, the o t h e r 

11 
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p a r t y has the r i g h t t o e x p l a i n away a n y t h i n g , i f he can, t h a t 

may have been brought out t o h i s d e t r i m e n t . " ) ( c i t a t i o n s and 

q u o t a t i o n s o m i t t e d ) . Reviewed i n c o n t e x t , t h i s statement was 

"not m a n i f e s t l y i n t e n d e d or was of such a c h a r a c t e r t h a t a 

j u r y would n a t u r a l l y and n e c e s s a r i l y take i t t o be a comment 

on the f a i l u r e of the accused t o t e s t i f y . " G a v i n , 891 So. 2d 

a t 981. On the c o n t r a r y , t h i s comment s i m p l y r e l a y e d the 

message t h a t law enforcement had not r e c o v e r e d the murder 

weapons because M i t c h e l l had d i s p o s e d of them. Consequently, 

the p r o s e c u t o r d i d not i m p r o p e r l y comment on M i t c h e l l ' s 

f a i l u r e t o t e s t i f y . 

S i m i l a r l y , the p r o s e c u t o r ' s statement t h a t " [ t ] h e r e ' s 

some t h i n g s t h a t [the defense c o u n s e l ] can't even t r y t o 

e x p l a i n t o you and t r y t o come up w i t h a reason f o r i t , " was 

not a comment on M i t c h e l l ' s f a i l u r e t o t e s t i f y . ( M i t c h e l l ' s 

b r i e f , a t 10.) I t i s w e l l s e t t l e d t h a t " i t i s not e r r o r 'to 

comment on the f a i l u r e of the defense, as opposed t o the 

defendant, t o co u n t e r or e x p l a i n the e v i d e n c e . ' " U n i t e d  

S t a t e s v. G r i g g s , 735 F.2d 1318, 1321 (11th C i r . 1984) ( q u o t i n g 

U n i t e d S t a t e s v. B r i g h t , 630 F.2d 804, 825 (5th C i r . 1980)) 

(emphasis i n o r i g i n a l ) . Here, the p r o s e c u t o r was mer e l y 

12 
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commenting, i n r e b u t t a l , t h a t defense c o u n s e l had f a i l e d t o 

e x p l a i n away ev i d e n c e t h a t c l e a r l y i m p l i c a t e d M i t c h e l l i n the 

crim e . See B e l i s l e v. S t a t e , 11 So. 3d 256, 305 ( A l a . Crim. 

App. 2007) ( h o l d i n g t h a t a p r o s e c u t o r may argue t h a t the 

S t a t e ' s e v i d e n c e i s u n c o n t r o v e r t e d ) . Because the comment was 

d i r e c t e d a t defense c o u n s e l ' s f a i l u r e d u r i n g c l o s i n g arguments 

t o address s e v e r a l key p i e c e s of ev i d e n c e t h a t tended t o 

suggest t h a t t h e i r c l i e n t was g u i l t y , i t was not a r e f e r e n c e 

t o M i t c h e l l ' s f a i l u r e t o t e s t i f y . 

F i n a l l y , the p r o s e c u t o r ' s comment t h a t " [ M i t c h e l l ] j u s t 

t o l d you who was the d r i v e r , " was not a comment on h i s f a i l u r e 

t o t e s t i f y . ( M i t c h e l l ' s b r i e f , a t 11.) D u r i n g h i s c l o s i n g 

argument, the p r o s e c u t o r p l a y e d a r e c o r d i n g of M i t c h e l l t h a t 

was r e c o r d e d w h i l e M i t c h e l l was i n j a i l , and then s t a t e d , 

" [ M i t c h e l l ] j u s t t o l d you who was the d r i v e r . " ( M i t c h e l l ' s 

b r i e f , a t 11.) The r e c o r d e s t a b l i s h e s t h a t the p r o s e c u t o r was 

commenting on M i t c h e l l ' s r e c o r d e d c o n v e r s a t i o n , not on h i s 

f a i l u r e t o t e s t i f y . T h e r e f o r e , t h i s argument i s w i t h o u t 

m e r i t . 

B. 
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M i t c h e l l next argues t h a t d u r i n g the g u i l t phase of the 

t r i a l , the p r o s e c u t o r i m p r o p e r l y argued v i c t i m - i m p a c t e v i d e n c e 

and i m p r o p e r l y compared the v i c t i m s ' r i g h t s t o M i t c h e l l ' s 

r i g h t s . M i t c h e l l d i d not o b j e c t t o the p r o s e c u t o r ' s comments 

a t t r i a l ; t h e r e f o r e , t h i s i s s u e i s r e v i e w e d f o r p l a i n e r r o r 

o n l y . Rule 45A, A l a . R. App. P. 

D u r i n g h i s c l o s i n g arguments, the p r o s e c u t o r made the 

f o l l o w i n g arguments: 

"We t a l k about r i g h t s . Defense t a l k s about 
r i g h t s . W e l l , imagine Kim Olney had a r i g h t . She 
had a r i g h t t o go t o work and p r o v i d e f o r her 
f a m i l y . She had a r i g h t t o l i v e f o r her k i d s . Her 
f a m i l y had a r i g h t t o be a b l e t o e n j o y T h a n k s g i v i n g 
t h i s year w i t h t h e i r daughter. He took t h a t r i g h t 
away. He took i t away. Yes, he took t h a t r i g h t 
away. 

" T a l k about r i g h t s ? Dorothy Smith had a r i g h t 
t o come t o Alabama where she's from b e f o r e she moved 
t o New York t o v i s i t her son. She had a r i g h t t o do 
t h a t . I t ' s her b u s i n e s s . She had a r i g h t because 
she had t o have t o l e a v e e a r l y t h a t morning t o check 
i n t o t h a t h o t e l . She had a r i g h t t o choose whatever 
h o t e l she wanted t o . She worked h a r d f o r her money. 
She had a r i g h t t o do t h a t . P i c k e d the wrong h o t e l . 
And he took her away. She won't be c e l e b r a t i n g 
T h a n k s g i v i n g t h i s year w i t h her son. She won't be 
v i s i t i n g Alabama anymore. She made the m i s t a k e of 
v i s i t i n g Alabama where Brandon M i t c h e l l r e s i d e s , 
coming i n t o h i s t e r r i t o r y . Cost her her l i f e and 
she was e x e c u t e d . 

" T a l k about r i g h t s ? John A y l e s w o r t h had a r i g h t 
t o be w i t h h i s w i f e who i s out here. He was m inding 
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h i s own b u s i n e s s . He had a r i g h t t o p r o v i d e f o r h i s 
f a m i l y . He drove h i s t r u c k through the S t a t e of 
Alabama, through Birmingham, and had t r u c k problems. 
U n f o r t u n a t e l y f o r him, he had t r u c k problems i n 
Birmingham when h i s t r u c k stopped. And he had a 
r i g h t t o check i n t h a t h o t e l and w a i t f o r h i s t r u c k 
t o be r e p a i r e d so he can get home t o h i s f a m i l y . He 
had a r i g h t a l s o . But you know what? T h i s man here 
( i n d i c a t i n g ) took t h a t r i g h t away from him a l s o . 
Took t h a t r i g h t away." 

"Now, I agree t h i s was not p l e a s a n t . T h i s was 
not a p l e a s a n t t r i a l . I t was not. And I'm g o i n g t o 
end i t . But you know, I agree w i t h the f a c t t h a t 
t h i s was a h o r r i b l e , h o r r i b l e crime. A b s o l u t e l y . 
And i t changed the l i v e s of those f a m i l y members 
f o r e v e r . F o r e v e r . T h a n k s g i v i n g , l a d i e s and 
gentlemen, i s seven days, i f my math i s c o r r e c t , 
away. Seven days away. I t changed t h e i r l i v e s 
f o r e v e r . 

"And you know, r i g h t now the v e r y next time t h a t 
the f a m i l y members t h i n k of Kim Olney, t h e y are 
go i n g t o t h i n k of what they saw here. T h i s i s what 
they are g o i n g t o t h i n k o f . T h i s i s e x a c t l y what 
they are g o i n g t o t h i n k of r i g h t here ( i n d i c a t i n g ) , 
l a d i e s and gentlemen. I can't get i t r i g h t , b ut 
t h a t ' s what they are g o i n g t o t h i n k o f . That's what 
they are g o i n g t o t h i n k o f . That's h i s work. That's 
h i s work p r o d u c t . When the y t h i n k of Dorothy Smith, 
t h i s i s what they are g o i n g t o t h i n k of r i g h t here 
( i n d i c a t i n g ) . That's h i s work. That's h i s work. When 
they t h i n k of John A y l e s w o r t h , t h a t ' s what they are 
go i n g t o remember ( i n d i c a t i n g ) . That's h i s work, 
h i s . 

"He s i t s t h e r e today. He s i t s t h e r e and he l e f t 
a t r a i l of d e s t r u c t i o n b e h i n d . Brandon M i t c h e l l , 
s e a t e d a t t h a t t a b l e over t h e r e , and he was 
i d e n t i f i e d by s e v e r a l w i t n e s s e s . That's the Brandon 
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M i t c h e l l t h a t y ' a l l have been f o c u s i n g on a l l week. 
I want you t o remember something. I want you t o 
remember t h a t h i s f a m i l y i s out her e . I want you t o 
remember t h a t t h e y are a l s o here. I want you t o 
remember t h a t t h e y are here and th e y have been here 
a l l week j u s t l i k e he has a l l week. But t h a t ' s not 
the Brandon M i t c h e l l t h a t you r e a l l y know. That's 
not the Brandon M i t c h e l l . T h i s i s ( i n d i c a t i n g ) . 
That's Brandon M i t c h e l l ' s work, l a d i e s and 
gentlemen, r i g h t t h e r e , r i g h t t h e r e ( i n d i c a t i n g ) . He 
t r i e d t o walk away from t h a t scene. He's charged, 
l a d i e s and gentlemen, w i t h f o u r counts of c a p i t a l 
murder. Four. He i s g u i l t y of a l l f o u r counts of 
c a p i t a l murder." 

(R. 1011-12, 1018-19.) 

In Ex p a r t e R i e b e r , the Alabama Supreme Court a d d r e s s e d 

a s i m i l a r s i t u a t i o n h o l d i n g : 

"[T]he a f o r e m e n t i o n e d p o r t i o n s of [the p r o s e c u t o r ' s 
argument], a l t h o u g h t h e y s h o u l d not have been 
p e r m i t t e d , d i d not o p e r a t e t o deny R i e b e r a f a i r 
t r i a l . I t i s presumed t h a t j u r o r s do not l e a v e 
t h e i r common sense a t the courthouse door. I t would 
e l e v a t e form over substance f o r us t o h o l d , based on 
the r e c o r d b e f o r e us, t h a t R i e b e r d i d not r e c e i v e a 
f a i r t r i a l s i m p l y because the j u r o r s were t o l d what 
they p r o b a b l y had a l r e a d y s u s p e c t e d - - t h a t [the 
v i c t i m ] was not a 'human i s l a n d , ' but a unique 
i n d i v i d u a l whose murder had i n e v i t a b l y had a 
p r o f o u n d impact on her c h i l d r e n , spouse, p a r e n t s , 
f r i e n d s , or dependents." 

663 So. 2d 999, 1006 ( A l a . 1995) ( p a r a p h r a s i n g a p o r t i o n of 

J u s t i c e S o u t e r ' s o p i n i o n c o n c u r r i n g i n the judgment i n Payne 

v. Tennessee, 501 U.S. 808, 838 (1991)). 
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In F r a z i e r v. S t a t e , 758 So. 2d 577, 602-04 ( A l a . Crim. 

App. 1999), t h i s Court a d d r e s s e d an argument n e a r l y i d e n t i c a l 

t o M i t c h e l l ' s and h e l d t h a t the p r o s e c u t o r ' s comments d i d not 

c o n s t i t u t e p l a i n e r r o r . In F r a z i e r , the p r o s e c u t o r made the 

f o l l o w i n g statements i n argument: 1) the murders o c c u r r e d 

d u r i n g the week of T h a n k s g i v i n g ; 2) the 40 y e a r - o l d v i c t i m was 

i n the prime of her l i f e ; 3) the v i c t i m had s u c c e s s f u l l y 

r a i s e d 2 d a u g h t e r s ; 4) the v i c t i m was about t o become a 

grandmother f o r the f i r s t t i m e ; and 5) the v i c t i m would never 

get t o see her grandbaby because the defendant "got t i r e d of 

l i s t e n i n g t o [her] beg." I d . T h i s C o u r t determined t h a t the 

p r o s e c u t o r ' s comments d i d not r i s e t o the l e v e l of p l a i n e r r o r 

because t h e r e was overwhelming e v i d e n c e of g u i l t and because 

the j u r o r s were i n s t r u c t e d t h a t the arguments of c o u n s e l were 

not t o be c o n s i d e r e d as e v i d e n c e , t h e i r v e r d i c t must be based 

s t r i c t l y on the e v i d e n c e , and they c o u l d not f i n d the 

a p p e l l a n t g u i l t y u n l e s s the p r o s e c u t i o n p r o v e d i t s case beyond 

a r e a s o n a b l e doubt. I d . a t 604. 

S i m i l a r l y , the S t a t e p r e s e n t e d overwhelming e v i d e n c e of 

M i t c h e l l ' s g u i l t , i n c l u d i n g a v i d e o showing M i t c h e l l murdering 

Olney. The c i r c u i t c o u r t i n s t r u c t e d the j u r o r s t h a t i n 
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" d e c i d i n g the g u i l t or innocence of the defendant, you are 

c o n f i n e d t o the e v i d e n c e " and s h o u l d not c o n s i d e r " p r e j u d i c e , 

sympathy, compassion, or any o t h e r emotion." (R. 1029.) See  

F r a z i e r , 758 So. 2d a t 604 ("The j u r o r s were i n s t r u c t e d 

s e v e r a l times t h a t the arguments of c o u n s e l were not t o be 

c o n s i d e r e d as e v i d e n c e . In a d d i t i o n , t h e y were i n s t r u c t e d 

t h a t t h e y s h o u l d base t h e i r v e r d i c t s t r i c t l y on the e v i d e n c e , 

and t h a t t h e y c o u l d not f i n d the a p p e l l a n t g u i l t y u n l e s s the 

p r o s e c u t i o n p r o v e d i t s case beyond a r e a s o n a b l e doubt. 'The 

j u r y i s presumed t o f o l l o w the i n s t r u c t i o n s g i v e n by the t r i a l 

c o u r t . ' " ( q u o t i n g Hutcherson v. S t a t e , 727 So. 2d 846, 854 

( A l a . Crim. App. 1997), c i t i n g i n t u r n T a y l o r v. S t a t e , 666 

So. 2d 36 ( A l a . Crim. App.), o p i n i o n extended on remand, 666 

So. 2d 71 ( A l a . Crim. App. 1 9 9 4 ) ) ) . Based on these 

c i r c u m s t a n c e s , any e r r o r i n the p r o s e c u t o r ' s argument d i d not 

r i s e t o the l e v e l of p l a i n e r r o r . See Ex p a r t e R i e b e r , 663 

So. 2d a t 1006; F r a z i e r , 758 So. 2d a t 602-04. T h e r e f o r e , 

t h i s i s s u e does not e n t i t l e M i t c h e l l t o any r e l i e f . 

C. 

F i n a l l y , M i t c h e l l contends t h a t the p r o s e c u t o r 

" i m p r o p e r l y wove a r e l i g i o u s theme i n t o i t s T h a n k s g i v i n g 
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argument." ( M i t c h e l l ' s b r i e f , a t 16.) D u r i n g the f i n a l 

p o r t i o n of the S t a t e ' s g u i l t - p h a s e c l o s i n g arguments, the 

p r o s e c u t o r s t a t e d : "On the v e r y day t h a t s h o u l d be a day t h a t 

we s h o u l d be g i v i n g thanks f o r God's b o u n t i f u l b l e s s i n g s t o 

a l l of us, t h a t f a m i l i e s ought t o be t o g e t h e r , he wants t o do 

a l i c k . " (R. 998-99.) A c c o r d i n g t o M i t c h e l l , t h i s comment 

i m p r o p e r l y i n v o k e d r e l i g i o n i n v i o l a t i o n of the F i r s t , F i f t h , 

S i x t h , E i g h t h , and F o u r t e e n t h Amendments t o the U n i t e d S t a t e s 

C o n s t i t u t i o n . M i t c h e l l d i d not o b j e c t t o t h i s comment; 

t h e r e f o r e , t h i s C ourt w i l l r e v i e w i t f o r p l a i n e r r o r o n l y . 

Rule 45A, A l a . R. Crim. P. 

Not a l l r e f e r e n c e s i n a c r i m i n a l p r o s e c u t i o n t o God, 

r e l i g i o n , or the B i b l e are i m p e r m i s s i b l e . See I v e r y v. S t a t e , 

686 So. 2d 495, 511 ( A l a . Crim. App. 1996) ( h o l d i n g t h a t the 

p r o s e c u t o r ' s r e f e r e n c e t o God's law was not i m p r o p e r ) ; Poole  

v. S t a t e , 292 A l a . 590, 591, 298 So. 2d 89, 90 ( A l a . 1974) 

( h o l d i n g t h a t the p r o s e c u t o r ' s comment -- " I want you t o t h i n k 

about t h i s and use your common sense. Judas was a man of good 

r e p u t a t i o n i m m e d i a t e l y b e f o r e b e t r a y i n g C h r i s t " -- was not 

i m p r o p e r ) . "Argument of c o u n s e l s h o u l d not be so r e s t r i c t e d 

as t o p r e v e n t r e f e r e n c e , by way of i l l u s t r a t i o n , t o h i s t o r i c a l 
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f a c t s and p u b l i c c h a r a c t e r s , or t o p r i n c i p l e s of d i v i n e law or 

b i b l i c a l t e a c h i n g s . " Wright v. S t a t e , 279 A l a . 543, 550-551, 

188 So. 2d 272, 279 ( A l a . 1966) ( c i t a t i o n o m i t t e d ) . 

G e n e r a l l y , a p r o s e c u t o r ' s r e f e r e n c e t o r e l i g i o n , God, or the 

B i b l e i s improper i f t h a t r e f e r e n c e urges the j u r y t o abandon 

i t s d u ty t o f o l l o w the law or t o d e c i d e the case on an 

improper b a s i s . Compare W i l l i a m s v. S t a t e , 710 So. 2d 1276, 

1301 ( A l a . Crim. App. 1996) ( h o l d i n g t h a t r e f e r e n c e s t o 

r e l i g i o n t h a t i l l u s t r a t e a p o i n t as opposed t o u r g i n g the j u r y 

t o abandon i t s duty t o f o l l o w the law are not i m p r o p e r ) , w i t h  

Romine v. Head, 253 F.3d 1349, 1358 (11th C i r . 2001) ( h o l d i n g 

t h a t the " p r o s e c u t o r [ i m p r o p e r l y ] argued B i b l i c a l law t o the 

j u r y as a b a s i s f o r u r g i n g i t t o eschew any c o n s i d e r a t i o n of 

mercy and sentence Romine t o d e a t h " ) . On the o t h e r hand, a 

p r o s e c u t o r ' s r e f e r e n c e t o God or B i b l i c a l f i g u r e s t h a t i s 

m e r e l y d e s c r i p t i v e or i l l u s t r a t i v e i s not improper. See  

P o o l e , 292 A l a . a t 591, 298 So. 2d a t 90 ( h o l d i n g t h a t the 

p r o s e c u t o r ' s comment -- " I want you t o t h i n k about t h i s and 

use your common sense. Judas was a man of good r e p u t a t i o n 

i m m e d i a t e l y b e f o r e b e t r a y i n g C h r i s t , " -- was not i m p r o p e r ) ; 
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Wright v. S t a t e , 279 A l a . a t 550-551, 188 So. 2d a t 279; 

W i l l i a m s v. S t a t e , 710 So. 2d a t 1301. 

Here, the p r o s e c u t o r ' s r e f e r e n c e t o "a day t h a t we s h o u l d 

be g i v i n g thanks f o r God's b o u n t i f u l b l e s s i n g s " merely 

d e s c r i b e d the day the murders o c c u r r e d , T h a n k s g i v i n g . 

C o n t r a r y t o M i t c h e l l ' s a s s e r t i o n , the p r o s e c u t o r ' s comment was 

i s o l a t e d , and i t d i d not urge the j u r y t o "abandon i t s duty t o 

f o l l o w the law." W i l l i a m s , 710 So. 2d a t 1301. Nor d i d the 

S t a t e ' s r e f e r e n c e t o T h a n k s g i v i n g as "a day t h a t we s h o u l d be 

g i v i n g thanks f o r God's b o u n t i f u l b l e s s i n g s " i n t i m a t e t o the 

j u r y t h a t "the B i b l e ... command[s] t h a t [ M i t c h e l l ] be put t o 

d e a t h . " ( M i t c h e l l ' s b r i e f , a t 16.) I n s t e a d , the p r o s e c u t o r ' s 

r e f e r e n c e merely i l l u s t r a t e d the day the murders o c c u r r e d and 

thus was not improper. W r i g h t , 279 A l a . a t 550-551, 188 So. 

2d a t 279. 

Moreover, even i f the p r o s e c u t o r ' s comment was improper, 

i t would not r i s e t o the l e v e l of p l a i n e r r o r . " I s o l a t e d , or 

ambiguous or u n i n t e n t i o n a l remarks must be viewed w i t h l e n i t y , 

and a b r i e f remark i s l e s s l i k e l y t o cause p r e j u d i c e . " 

Romine, 253 F.3d a t 1369 ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

See a l s o Johnson v. S t a t e , [Ms. CR-99-1349, Oct. 2, 2009] 
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So. 3d , ( A l a . Crim. App. 2005) ( o p i n i o n on remand from 

the Alabama Supreme Court) ( r e c o g n i z i n g t h a t an i s o l a t e d , 

improper comment i s l e s s l i k e l y t o be p r e j u d i c i a l ) . Here, the 

p r o s e c u t o r ' s comment was i s o l a t e d and thus l e s s l i k e l y t o 

r e s u l t i n p r e j u d i c e . F u r t h e r , as d e s c r i b e d above, the S t a t e 

p r e s e n t e d overwhelming e v i d e n c e of M i t c h e l l ' s g u i l t , and the 

c i r c u i t c o u r t p r o p e r l y i n s t r u c t e d the j u r o r s t h a t i n " d e c i d i n g 

the g u i l t or innocence of the defendant, you are c o n f i n e d t o 

the e v i d e n c e " and s h o u l d not c o n s i d e r " p r e j u d i c e , sympathy, 

compassion, or any o t h e r emotion." (R. 1029.) With 

overwhelming e v i d e n c e of g u i l t and p r o p e r i n s t r u c t i o n s from 

the c o u r t , the p r o s e c u t o r ' s comment, "when viewed i n the 

c o n t e x t of the e n t i r e c l o s i n g argument and i n the c o n t e x t of 

the e n t i r e t r i a l , [ d i d not] undermine[] the fundamental 

f a i r n e s s of the t r i a l , " Ex p a r t e P a r k e r , 610 So. 2d 1181, 

1183 ( A l a . 1992), and t h e r e f o r e d i d not r i s e t o the l e v e l of 

p l a i n e r r o r . Rule 45A, A l a . R. App. P. 

I I . 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

f a i l e d t o i n s t r u c t the j u r y on l e s s e r - i n c l u d e d o f f e n s e s . 

S p e c i f i c a l l y , he contends t h a t because the j u r y was not 
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a f f o r d e d the o p t i o n of c o n v i c t i n g him on a l e s s e r - i n c l u d e d 

o f f e n s e , the i m p o s i t i o n of the d e a t h p e n a l t y i n t h i s case i s 

b o t h a r b i t r a r y and c a p r i c i o u s . M i t c h e l l d i d not r a i s e t h i s 

argument t o the c i r c u i t c o u r t ; t h e r e f o r e , t h i s C ourt w i l l 

r e v i e w i t f o r p l a i n e r r o r o n l y . See Rule 45A, A l a . R. App. P. 

R e l y i n g on Beck v. Alabama, 447 U.S. 625 (1980), M i t c h e l l 

argues t h a t the f a i l u r e t o i n s t r u c t the j u r y on l e s s e r -

i n c l u d e d o f f e n s e s r e n d e r e d h i s death sentence u n c o n s t i t u t i o n a l 

because i t d e n i e d the j u r y a t h i r d o p t i o n , i . e . , c o n v i c t i n g 

him of a n o n - c a p i t a l o f f e n s e . R e j e c t i n g a s i m i l a r argument i n 

Maples v. A l l e n , 586 F.3d 879, 893-94 (11th C i r . 2009), the 

U n i t e d S t a t e s Court of Appeals f o r the E l e v e n t h C i r c u i t h e l d : 

"Maples r e l i e s p r i m a r i l y on Beck v. Alabama, 447 
U.S. 625, 100 S. Ct. 2382, 65 L. Ed. 2d 392 (1980), 
but Beck i s c o m p l e t e l y i n a p p o s i t e because i t i n v o l v e d 
an a l l - o r - n o t h i n g s t a t u t e no l o n g e r e x t a n t . In the 
1970s, Beck was c o n v i c t e d of c a p i t a l murder. In 
Beck, the Supreme Co u r t i n v a l i d a t e d an Alabama 
s t a t u t e t h a t a b s o l u t e l y p r o h i b i t e d i n c a p i t a l cases 
the c h a r g i n g of a l l n o n - c a p i t a l l e s s e r i n c l u d e d 
o f f e n s e s . A l t h o u g h the e v i d e n c e w a r r a n t e d such an 
i n s t r u c t i o n i n Beck's case, the Alabama j u r y was 
g i v e n the c h o i c e o n l y of (1) c o n v i c t i n g Beck of the 
c a p i t a l o f f e n s e , f o r which the j u r y must impose the 
death p e n a l t y , or (2) s e t t i n g him f r e e . Beck, 447 
U.S. a t 628-30, 100 S. Ct. a t 2385-86. The Supreme 
Court h e l d Alabama's a l l - o r - n o t h i n g s t a t u t e was 
u n c o n s t i t u t i o n a l because the a b s o l u t e p r e c l u s i o n i n 
a c a p i t a l case of a l e s s e r i n c l u d e d o f f e n s e , when the 
e v i d e n c e s u p p o r t e d i t , v i o l a t e d p r o c e d u r a l due 
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p r o c e s s . See Beck, 447 U.S. a t 627, 100 S. Ct. a t 
2384 ( o v e r t u r n i n g death p e n a l t y where j u r y "was not 
p e r m i t t e d t o c o n s i d e r a v e r d i c t of g u i l t of a l e s s e r 
i n c l u d e d n o n - c a p i t a l o f f e n s e , and when the evi d e n c e 
would have s u p p o r t e d such a v e r d i c t " ) ; c f . Hopper v.  
Evans, 456 U.S. 605, 610-14, 102 S. Ct. 2049, 
2052-54, 72 L. Ed. 2d 367 (1982) ( u p h o l d i n g death 
sentence even though j u r y was i n s t r u c t e d on o n l y 
c a p i t a l o f f e n s e under Alabama's p r e c l u s i o n s t a t u t e , 
because the e v i d e n c e d i d not sup p o r t a l e s s e r 
i n c l u d e d o f f e n s e charge and defendant was thus not 
p r e j u d i c e d by p r e c l u s i o n s t a t u t e ) . ... [A] l e s s e r 
i n c l u d e d n o n - c a p i t a l o f f e n s e i n s t r u c t i o n i s 
w a r r a n t e d [ , however,] o n l y when the e v i d e n c e s u p p o r t s 
such an i n s t r u c t i o n . " 

(emphasis added). S i m i l a r l y , t h i s C ourt has h e l d t h a t " ' [ t ] h e 

c o u r t s h a l l not charge the j u r y w i t h r e s p e c t t o an i n c l u d e d 

o f f e n s e u n l e s s t h e r e i s a r a t i o n a l b a s i s f o r a v e r d i c t 

c o n v i c t i n g the defendant of the i n c l u d e d o f f e n s e . ' Alabama 

Code 1975, § 13A-1-9(b) (emphasis added)." B e l l v. S t a t e , 518 

So. 2d 840, 842 ( A l a . Crim. App. 1987); see a l s o Ex p a r t e  

Myers, 699 So. 2d 1285, 1291 ( A l a . 1997) ("A charge on a 

l e s s e r , n o n - c a p i t a l o f f e n s e i s r e q u i r e d o n l y when t h e r e i s a 

b a s i s i n the evi d e n c e which p r o v i d e s a r e a s o n a b l e t h e o r y 

s u p p o r t i v e of the c h a r g e . " ) ( c i t a t i o n s and i n t e r n a l q u o t a t i o n s 

o m i t t e d ) . 

Based on the e v i d e n c e p r e s e n t e d a t t r i a l and on M i t c h e l l ' s 

f a i l u r e t o o f f e r any t h e o r i e s i n su p p o r t of a charge on a 
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l e s s e r - i n c l u d e d o f f e n s e , t h e r e was no r a t i o n a l b a s i s t o 

sup p o r t such an i n s t r u c t i o n . See Welch v. S t a t e , 630 So. 2d 

145, 146 ( A l a . Crim. App. 1993)("'When the ev i d e n c e c l e a r l y 

shows t h a t the a p p e l l a n t i s e i t h e r g u i l t y of the o f f e n s e 

charged, or i n n o c e n t , the charge on a l e s s e r - i n c l u d e d o f f e n s e 

i s not n e c e s s a r y or p r o p e r . ' " ( q u o t i n g H o l l i n s v. S t a t e , 415 

So. 2d 1249, 1253 ( A l a . Crim. App. 1 9 8 2 ) ) ) . The e v i d e n c e 

e s t a b l i s h e d t h a t t h r e e murders were committed d u r i n g the 

course of a robb e r y , and t h e r e was no e v i d e n c e t o i n d i c a t e 

o t h e r w i s e . T h e r e f o r e , the c i r c u i t c o u r t p r o p e r l y r e f u s e d t o 

i n s t r u c t the j u r y on l e s s e r - i n c l u d e d o f f e n s e s . 

I I I . 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

found t h a t the murders were e s p e c i a l l y h e i n o u s , a t r o c i o u s , or 

c r u e l when compared t o o t h e r c a p i t a l murders. See § 13A-5-

4 9 ( 8 ) , A l a . Code 1975. S p e c i f i c a l l y , M i t c h e l l argues t h a t the 

S t a t e p r e s e n t e d i n s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t the 

t r i p l e murder was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l . 

M i t c h e l l f u r t h e r argues t h a t a comparative a n a l y s i s of the 

f a c t s of h i s crime w i t h those i n o t h e r cases e s t a b l i s h e s t h a t 
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the e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l a g g r a v a t i n g 

c i r c u m s t a n c e i s i n a p p l i c a b l e . 1 T h i s Court d i s a g r e e s . 

" I n d e c i d i n g whether t h e r e i s s u f f i c i e n t e v i d e n c e t o 

s u p p o r t the v e r d i c t of the j u r y and the judgment of the t r i a l 

c o u r t , the e v i d e n c e must be r e v i e w e d i n the l i g h t most 

f a v o r a b l e t o the p r o s e c u t i o n . " B r e c k e n r i d g e v. S t a t e , 628 So. 

2d 1012, 1018 ( A l a . Crim. App. 1993) ( c i t i n g Cumbo v. S t a t e , 

368 So. 2d 871 ( A l a . Crim. App. 1978)). The e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l a g g r a v a t i n g c i r c u m s t a n c e 

" a p p l [ i e s ] t o o n l y those c o n s c i e n c e l e s s or p i t i l e s s h o m i c i des 

which are u n n e c e s s a r i l y t o r t u r o u s t o the v i c t i m . " Ex p a r t e  

K y z e r , 399 So. 2d 330, 334 ( A l a . 1981) ( c i t i n g S t a t e v. Dixon, 

283 So. 2d 1 ( F l a . 1973)). 

"'There are t h r e e f a c t o r s g e n e r a l l y r e c o g n i z e d as 
i n d i c a t i n g t h a t a c a p i t a l o f f e n s e i s e s p e c i a l l y 
h e i n o u s , a t r o c i o u s , or c r u e l : (1) the i n f l i c t i o n on 
the v i c t i m of p h y s i c a l v i o l e n c e beyond t h a t 
n e c e s s a r y or s u f f i c i e n t t o cause death; (2) 
a p p r e c i a b l e s u f f e r i n g by the v i c t i m a f t e r the 
a s s a u l t t h a t u l t i m a t e l y r e s u l t e d i n death; and (3) 
the i n f l i c t i o n of p s y c h o l o g i c a l t o r t u r e on the 
v i c t i m . ' " 

1 M i t c h e l l a l s o argues t h a t the c i r c u i t c o u r t v i o l a t e d R i n g  
v. A r i z o n a , 536 U.S. 584 (2002), when i t found the e s p e c i a l l y 
h e i n o u s , a t r o c i o u s , or c r u e l a g g r a v a t i n g c i r c u m s t a n c e t o 
e x i s t . T h i s argument i s a d d r e s s e d i n S e c t i o n IV of t h i s 
o p i n i o n . 
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Saunders v. S t a t e , 10 So. 3d 53, 108 ( A l a . Crim. App. 2007) 

( q u o t i n g Brooks v. S t a t e , 973 So. 2d 380, 417-18 ( A l a . Crim. 

App. 2007), c i t i n g i n t u r n N o r r i s v. S t a t e , 793 So. 2d 847 

( A l a . Crim. App. 1999)). 

Under the f i r s t f a c t o r , "the time between a t l e a s t some 

of the i n j u r i o u s a c t s must be an a p p r e c i a b l e l a p s e of time , 

s u f f i c i e n t enough t o cause p r o l o n g e d s u f f e r i n g , and (2) the 

v i c t i m must be c o n s c i o u s or aware when a t l e a s t some of the 

a d d i t i o n a l or r e p e a t e d v i o l e n c e i s i n f l i c t e d . " N o r r i s , 793 

So. 2d a t 854. T h i s Court has h e l d t h a t "[w]hen a defendant 

d e l i b e r a t e l y shoots a v i c t i m i n the head i n a c a l c u l a t e d 

f a s h i o n , a f t e r the v i c t i m has a l r e a d y been r e n d e r e d h e l p l e s s 

by [ p r i o r ] gunshots ... , such 'extremely w i c k e d or s h o c k i n g l y 

e v i l ' a c t i o n may be c h a r a c t e r i z e d as e s p e c i a l l y h e i n o u s , 

a t r o c i o u s , or c r u e l . " Hardy v. S t a t e , 804 So. 2d 247, 288 

( A l a . Crim. App. 1 9 9 9 ) ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

F u r t h e r , " [ p ] s y c h o l o g i c a l t o r t u r e [under the t h i r d f a c t o r ] 

can be i n f l i c t e d by l e a v i n g the v i c t i m i n h i s l a s t moments 

aware o f , but h e l p l e s s t o p r e v e n t , impending d e a t h . " N o r r i s , 

793 So. 2d a t 859-60 ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

"[T]he f a c t o r of p s y c h o l o g i c a l t o r t u r e must have been p r e s e n t 

27 



CR-06-0827 
f o r an a p p r e c i a b l e l a p s e of t i m e , s u f f i c i e n t enough t o have 

caused p r o l o n g e d or a p p r e c i a b l e s u f f e r i n g , i . e . , the p e r i o d of 

s u f f e r i n g must be p r o l o n g e d enough t o s e p a r a t e the crime from 

' o r d i n a r y ' murders f o r which the death p e n a l t y i s not 

a p p r o p r i a t e . " I d . a t 8 61 ( h o l d i n g t h a t the murder of t h r e e 

i n d i v i d u a l s was not p s y c h o l o g i c a l l y t o r t u r o u s because the 

t h r e e v i c t i m s were shot i n r a p i d s u c c e s s i o n ; the " f i r s t t h r e e 

s h o t s were sudden, w i t h o u t any w a r n i n g or p r e c i p i t a t i n g 

e v e n t [ , and] [ t ] h e r e was n o t h i n g p r e c e d i n g the f i r s t murder 

t h a t would have evoked i n the v i c t i m s i n t e n s e a p p r e h e n s i o n , 

f e a r , or a n t i c i p a t i o n of t h e i r d e a t h s " ) . 

In f i n d i n g t h a t the e s p e c i a l l y h e i n o u s , a t r o c i o u s , or 

c r u e l a g g r a v a t i n g c i r c u m s t a n c e was a p p l i c a b l e h e r e , the 

c i r c u i t c o u r t s t a t e d : 

"Three people were k i l l e d and p o r t i o n s of the 
k i l l i n g s were caught on v i d e o t a p e . As the f i r s t 
v i c t i m was b e i n g murdered, the o t h e r two v i c t i m s 
p r o b a b l y knew t h e i r f a t e and had t o s u f f e r through a 
p e r i o d of time knowing th e y p r o b a b l y would a l s o be 
k i l l e d . Even i f the f i r s t two v i c t i m s were shot a t 
the same time , one of the v i c t i m s d i d not d i e 
i m m e d i a t e l y and t h a t t h i r d v i c t i m would have been 
aware [of] what was happening u n t i l the time t h a t he 
or she was a l s o k i l l e d . The v i d e o a l s o c l e a r l y shows 
t h a t the f i r s t of two gunshot wounds t o Kim Olney was 
not i m m e d i a t e l y f a t a l . Olney s u f f e r e d , as the t i m e -
l a p s e tape showed by her c o n t i n u e d movement a f t e r 
f i r s t b e i n g s h o t , f o r a p e r i o d of t i m e . T h i s 
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s u f f e r i n g was not over u n t i l Brandon M i t c h e l l f i r e d 
a second shot i n her head and k i l l e d Olney. The 
Court f i n d s t h a t words used i n the g e n e r a l 
i n s t r u c t i o n such as 'extremely w i c k e d , ' ' s h o c k i n g l y 
e v i l , ' ' u n n e c e s s a r i l y t o r t u r o u s , ' ' c o n s c i e n c e l e s s ' 
and ' p i t i l e s s ' a l l a p p l y t o t h i s o f f e n s e . " 

(C.R. 24.) The c i r c u i t c o u r t ' s f i n d i n g s are s u p p o r t e d by the 

r e c o r d and s u p p o r t i t s f i n d i n g t h a t the e s p e c i a l l y h e i n o u s , 

a t r o c i o u s , or c r u e l a g g r a v a t i n g c i r c u m s t a n c e a p p l i e d t o t h i s 

c r i m e . 

The r e c o r d e s t a b l i s h e s t h a t a t l e a s t one v i c t i m s u f f e r e d 

p s y c h o l o g i c a l t o r t u r e . Olney and Smith were b o t h shot b e h i n d 

the ear a t c l o s e range w i t h the same weapon. Olney and Smith 

were i n d i f f e r e n t areas of the Inn's l o b b y when they were 

sh o t . S p e c i f i c a l l y , Olney was on the f l o o r i n the c l e r k ' s 

a rea b e h i n d the c o u n t e r and Smith was i n the v i s i t o r ' s a r e a . 

Thus, the manner i n which Olney and Smith were murdered 

i n d i c a t e s t h a t M i t c h e l l had t o p l a c e the p i s t o l b e h i n d one of 

the v i c t i m ' s e a r s and p u l l the t r i g g e r . A f t e r murdering t h a t 

v i c t i m , M i t c h e l l had t o t r a v e l t o a d i f f e r e n t a r e a of the 

Inn's l o b b y , h o l d the gun t o the next v i c t i m ' s head, and p u l l 

the t r i g g e r . "These murders were not a c c o m p l i s h e d i n a 

r a p i d - f i r e manner; t h e r e was s u f f i c i e n t time between the ... 

murders f o r the next v i c t i m t o be p l a c e d i n s i g n i f i c a n t f e a r 
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f o r h i s or her l i f e . . . . " T a y l o r v. S t a t e , 808 So. 2d 1148, 

1169 ( A l a . Crim. App. 2000). T h e r e f o r e , the c i r c u i t c o u r t d i d 

not abuse i t s d i s c r e t i o n i n f i n d i n g t h a t a t l e a s t one of the 

v i c t i m s s u f f e r e d p s y c h o l o g i c a l t o r t u r e . 

Moreover, the r e c o r d e s t a b l i s h e s t h a t w h i l e Olney l a y on 

the f l o o r , M i t c h e l l f i r s t shot her i n the arm, r e n d e r i n g her 

h e l p l e s s . A f t e r b e i n g shot i n the arm, Olney, o b v i o u s l y i n 

p a i n and f e a r i n g f o r her l i f e , c o n t i n u e d t o move. Some time 

t h e r e a f t e r , M i t c h e l l p l a c e d the p i s t o l b e h i n d Olney's ear and 

shot her i n the head. "When [ M i t c h e l l ] d e l i b e r a t e l y s h o [ t ] 

[Olney] i n the head i n a c a l c u l a t e d f a s h i o n , a f t e r [she] ha[d] 

a l r e a d y been ren d e r e d h e l p l e s s by [ p r i o r ] gunshots ... , such 

'extremely w i c k e d or s h o c k i n g l y e v i l ' a c t i o n may be 

c h a r a c t e r i z e d as e s p e c i a l l y h e i n o u s , a t r o c i o u s , or c r u e l . " 

Hardy, 804 So. 2d a t 288 ( c i t a t i o n s and i n t e r n a l q u o t a t i o n s 

o m i t t e d ) . 

Because the S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

a p p r e c i a b l e time l a p s e d between the f a t a l s h o o t i n g s of a t 

l e a s t two of the t h r e e v i c t i m s and a p p r e c i a b l e time l a p s e d 

between M i t c h e l l ' s f i r s t shot wounding Olney and the second, 

f a t a l s h o t , the S t a t e met i t s burden of p r o o f , and the c i r c u i t 
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c o u r t c o r r e c t l y found t h a t the o f f e n s e s were e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l . See Ex p a r t e R i e b e r , 663 So. 2d 

a t 1003 ("As the Court of C r i m i n a l Appeals p o i n t e d out, 

e v i d e n c e as t o the f e a r e x p e r i e n c e d by the v i c t i m b e f o r e death 

i s a s i g n i f i c a n t f a c t o r i n d e t e r m i n i n g the e x i s t e n c e of the 

a g g r a v a t i n g c i r c u m s t a n c e t h a t the murder was e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l . " ) ; Hardy, 804 So. 2d a t 288. 

T h e r e f o r e , M i t c h e l l i s not e n t i t l e d t o any r e l i e f on t h i s 

i s s u e . 

IV. 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t ' s o v e r r i d e of 

the j u r y ' s recommendation of l i f e i n p r i s o n w i t h o u t the 

p o s s i b i l i t y of p a r o l e was u n c o n s t i t u t i o n a l under the S i x t h 

Amendment p u r s u a n t t o A p p r e n d i v. New J e r s e y , 530 U.S. 4 66 

(2000), and R i n g v. A r i z o n a , 536 U.S. 584 (2002). M i t c h e l l 

r a i s e s s e v e r a l sub-arguments i n s u p p o r t of t h i s i s s u e . 

Because M i t c h e l l f a i l e d t o p r e s e n t these arguments t o the 

c i r c u i t c o u r t , t h i s C ourt w i l l r e v i e w them f o r p l a i n e r r o r 

o n l y . See Rule 45A, A l a . R. App. P. 

M i t c h e l l f i r s t makes a g e n e r a l argument t h a t h i s death 

sentence v i o l a t e s R i n g . In R i n g , the U n i t e d S t a t e s Supreme 
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Court a p p l i e d i t s e a r l i e r h o l d i n g i n A p p r e n d i v. New J e r s e y , 

530 U.S. 466 (2000), t o d e a t h - p e n a l t y cases and h e l d t h a t 

under the S i x t h Amendment, c a p i t a l defendants are " e n t i t l e d t o 

a j u r y d e t e r m i n a t i o n of any f a c t [ o t her than a p r i o r 

c o n v i c t i o n ] on which the l e g i s l a t u r e c o n d i t i o n s an i n c r e a s e i n 

t h e i r maximum punishment." R i n g , 536 U.S. a t 600. In Ex 

p a r t e Waldrop, 859 So. 2d 1181 ( A l a . 2002), the Alabama 

Supreme Court a p p l i e d R i n g t o a s i m i l a r s i t u a t i o n and h e l d : 

"[W]hen a defendant i s found g u i l t y of a c a p i t a l 
o f f e n s e , 'any a g g r a v a t i n g c i r c u m s t a n c e which the 
v e r d i c t c o n v i c t i n g the defendant e s t a b l i s h e s was 
p r o ven beyond a r e a s o n a b l e doubt a t t r i a l s h a l l be 
c o n s i d e r e d as proven beyond a r e a s o n a b l e doubt f o r 
purposes of the s e n t e n c i n g h e a r i n g . ' A l a . Code 1975, 
§ 13A-5-45(e); see a l s o A l a . Code 1975, § 13A-5-50 
('The f a c t t h a t a p a r t i c u l a r c a p i t a l o f f e n s e as 
d e f i n e d i n S e c t i o n 13A-5-40(a) n e c e s s a r i l y i n c l u d e s 
one or more a g g r a v a t i n g c i r c u m s t a n c e s as s p e c i f i e d i n 
S e c t i o n 13A-5-49 s h a l l not be c o n s t r u e d t o p r e c l u d e 
the f i n d i n g and c o n s i d e r a t i o n of t h a t r e l e v a n t 
c i r c u m s t a n c e or c i r c u m s t a n c e s i n d e t e r m i n i n g 
s e n t e n c e . ' ) . T h i s i s known as ' d o u b l e - c o u n t i n g ' or 
' o v e r l a p , ' and Alabama c o u r t s 'have r e p e a t e d l y u p h e l d 
death sentences where the o n l y a g g r a v a t i n g 
c i r c u m s t a n c e s u p p o r t i n g the death sentence o v e r l a p s 
w i t h an element of the c a p i t a l o f f e n s e . ' Ex p a r t e  
T r a w i c k , 698 So. 2d 162, 178 ( A l a . 1997); see a l s o 
C o r a l v. S t a t e , 628 So. 2d 954, 965 ( A l a . Crim. App. 
1992). 

"Because the j u r y c o n v i c t e d Waldrop of two 
counts of murder d u r i n g a r o b b e r y i n the f i r s t 
degree, a v i o l a t i o n of A l a . Code 1975, § 
1 3 A - 5 - 4 0 ( a ) ( 2 ) , t h e s t a t u t o r y a g g r a v a t i n g 
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c i r c u m s t a n c e of c o m m i t t i n g a c a p i t a l o f f e n s e w h i l e 
engaged i n the commission of a robbery, A l a . Code 
1975, § 13A-5-49(4), was 'proven beyond a r e a s o n a b l e 
doubt.' A l a . Code 1975, § 13A-5-45(e); A l a . Code 
1975, § 13A-5-50. Only one a g g r a v a t i n g c i r c u m s t a n c e 
must e x i s t i n o r d e r t o impose a sentence of death. 
A l a . Code 1975, § 1 3 A - 5 - 4 5 ( f ) . Thus, i n Waldrop's 
case, the j u r y , and not the t r i a l judge, d e t e r m i n e d 
the e x i s t e n c e of the ' a g g r a v a t i n g c i r c u m s t a n c e 
n e c e s s a r y f o r i m p o s i t i o n of the death p e n a l t y . ' R i n g 
[ v. A r i z o n a ] , 536 U.S. [584,] 609, 122 S. Ct. 
[2428,] 2443 [ ( 2 0 0 2 ) ] . T h e r e f o r e , the f i n d i n g s 
r e f l e c t e d i n the j u r y ' s v e r d i c t a l o n e exposed Waldrop 
t o a range of punishment t h a t had as i t s maximum the 
death p e n a l t y . T h i s i s a l l R i n g and A p p r e n d i [v. New  
J e r s e y , 530 U.S. 466, 120 S. Ct. 2348 (2000)] 
r e q u i r e . " 

859 So. 2d a t 1188. 

L i k e the a p p e l l a n t i n Waldrop, M i t c h e l l was c o n v i c t e d of 

c a p i t a l o f f e n s e s t h a t have c o r r e s p o n d i n g a g g r a v a t i n g 

c i r c u m s t a n c e s , i . e . , murder committed d u r i n g the course of a 

robbe r y , see §§ 13 A - 5 - 4 0 ( a ) ( 2 ) , 13A-5-49(4), A l a . Code 1975, 

and murder of "two or more persons ... by one a c t or pu r s u a n t 

t o one scheme or course of conduct," see §§ 13A-5-40(a)(10), 

13A-5-49(9), A l a . Code 1975. A c c o r d i n g l y , the j u r y ' s v e r d i c t 

f i n d i n g M i t c h e l l g u i l t y of murder d u r i n g the course of a 

robb e r y and of murder of two or more persons p u r s u a n t t o one 

scheme or course of conduct e s t a b l i s h e d t h a t the j u r y 
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unanimously found t h a t two a g g r a v a t i n g c i r c u m s t a n c e s e x i s t e d . 2 

Because the j u r y ' s g u i l t - p h a s e v e r d i c t e s t a b l i s h e d t h a t the 

j u r y found a f a c t n e c e s s a r y t o expose M i t c h e l l t o a sentence 

of death, M i t c h e l l ' s S i x t h Amendment r i g h t t o a j u r y was not 

v i o l a t e d . 

M i t c h e l l next argues t h a t the U n i t e d S t a t e s Supreme 

C o u r t ' s h o l d i n g i n R i n g was v i o l a t e d because the c i r c u i t c o u r t 

made the u l t i m a t e d e t e r m i n a t i o n t h a t the a g g r a v a t i n g 

c i r c u m s t a n c e s outweighed the m i t i g a t i n g c i r c u m s t a n c e s . T h i s 

argument i s a l s o w i t h o u t m e r i t . In Waldrop, the Alabama 

Supreme Court a d d r e s s e d an i d e n t i c a l i s s u e and h e l d : 
"The d e t e r m i n a t i o n whether the a g g r a v a t i n g 

c i r c u m s t a n c e s outweigh the m i t i g a t i n g c i r c u m s t a n c e s 
i s not a f i n d i n g of f a c t or an element of the 
o f f e n s e . Consequently, R i n g and A p p r e n d i do not 
r e q u i r e t h a t a j u r y weigh the a g g r a v a t i n g 
c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s . " 

2Because the j u r y ' s g u i l t - p h a s e v e r d i c t s e s t a b l i s h t h a t 
i t unanimously found beyond a r e a s o n a b l e doubt t h a t two 
a g g r a v a t i n g c i r c u m s t a n c e s e x i s t , the j u r y was not r e q u i r e d t o 
s p e c i f y i n the p e n a l t y phase which a g g r a v a t i n g c i r c u m s t a n c e s 
i t found t o a p p l y t o M i t c h e l l c r i m e s . See Brown v. S t a t e , 
[Ms. CR-07-1332, June 25, 2010] So. 3d , ( A l a . 
Crim. App. 2010); Sneed v. S t a t e , 1 So. 3d 104, 143 ( A l a . 
Crim. App. 20 07). 
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Waldrop, 859 So. 2d a t 1190. Because the b a l a n c e of the 

a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s , 

i . e . , the s e n t e n c i n g d e t e r m i n a t i o n i t s e l f , i s not a f a c t t h a t 

was n e c e s s a r y t o expose M i t c h e l l t o a sentence of death, h i s 

death sentence does not v i o l a t e R i n g . Consequently, M i t c h e l l 

i s not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 

M i t c h e l l next argues t h a t the U n i t e d S t a t e s Supreme 

C o u r t ' s h o l d i n g i n R i n g was v i o l a t e d because the c i r c u i t c o u r t 

made f i n d i n g s of f a c t r e g a r d i n g the e x i s t e n c e of a g g r a v a t i n g 

c i r c u m s t a n c e s and because the c i r c u i t c o u r t found the 

a g g r a v a t i n g c i r c u m s t a n c e t h a t the murders were e s p e c i a l l y 

h e i n o u s , a t r o c i o u s , or c r u e l as compared t o o t h e r c a p i t a l 

o f f e n s e s . § 13A-5-49(8), A l a . Code 1975. These arguments are 

a l s o w i t h o u t m e r i t . In Waldrop, the Alabama Supreme Court 

r e j e c t e d a s i m i l a r argument as f o l l o w s : 

"Waldrop c l a i m s t h a t the t r i a l c o u r t ' s 
d e t e r m i n a t i o n t h a t the murders were e s p e c i a l l y 
h e i n o u s , a t r o c i o u s , or c r u e l as compared t o o t h e r 
c a p i t a l o f f e n s e s -- an a g g r a v a t i n g c i r c u m s t a n c e under 
A l a . Code 1975, § 13A-5-49(8) -- i s a f a c t u a l 
d e t e r m i n a t i o n t h a t under R i n g [v. A r i z o n a , 536 U.S. 
584, 122 S. Ct. 2428 (2002),] must be made by the 
j u r y . However, R i n g and A p p r e n d i [v. New J e r s e y , 530 
U.S. 466, 120 S. Ct. 2348 (2000),] do not r e q u i r e 
t h a t the j u r y make e v e r y f a c t u a l d e t e r m i n a t i o n ; 
i n s t e a d , those cases r e q u i r e the j u r y t o f i n d beyond 
a r e a s o n a b l e doubt o n l y those f a c t s t h a t r e s u l t i n 
'an i n c r e a s e i n a defe n d a n t ' s a u t h o r i z e d punishment 
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or '"expose[ ] [a defendant] t o a g r e a t e r 

punishment...."' R i n g , 536 U.S. a t 602, 604, 122 S. 
Ct. a t 2439, 2440 ( q u o t i n g A p p r e n d i , 530 U.S. a t 494, 
120 S. Ct. 2348). Alabama law r e q u i r e s the e x i s t e n c e 
of o n l y one a g g r a v a t i n g c i r c u m s t a n c e i n o r d e r f o r a 
defendant t o be sentenced t o d e a t h . A l a . Code 1975, 
§ 1 3 A - 5 - 4 5 ( f ) . The j u r y i n t h i s case found the 
e x i s t e n c e of t h a t one a g g r a v a t i n g c i r c u m s t a n c e : t h a t 
the murders were committed w h i l e Waldrop was engaged 
i n the commission of a robbery. At t h a t p o i n t , 
Waldrop became 'exposed' t o , or e l i g i b l e f o r , the 
death p e n a l t y . The t r i a l c o u r t ' s subsequent 
d e t e r m i n a t i o n t h a t the murders were e s p e c i a l l y 
h e i n o u s , a t r o c i o u s , or c r u e l i s a f a c t o r t h a t has 
a p p l i c a t i o n o n l y i n w e i g h i n g the m i t i g a t i n g 
c i r c u m s t a n c e s and the a g g r a v a t i n g c i r c u m s t a n c e s , a 
p r o c e s s t h a t we h e l d e a r l i e r i s not an 'element' of 
the o f f e n s e . " 

Ex p a r t e Waldrop, 859 So. 2d a t 1190. See a l s o S c o t t v. 

S t a t e , [Ms. CR-06-2233, Mar. 26, 2010] So. 3d , 

( A l a . Crim. App. 2010) ( h o l d i n g t h a t "no e r r o r o c c u r r e d when 

the t r i a l c o u r t found the e x i s t e n c e of an a g g r a v a t i n g 

c i r c u m s t a n c e t h a t was not f i r s t s u b m i t t e d t o the j u r y " ) . 

L i k e the a p p e l l a n t i n Waldrop, M i t c h e l l became e l i g i b l e 

f o r the death p e n a l t y when the j u r y c o n v i c t e d him of c a p i t a l 

o f f e n s e s t h a t have c o r r e s p o n d i n g a g g r a v a t i n g c i r c u m s t a n c e s . 

C onsequently, the c i r c u i t c o u r t ' s c o n s i d e r a t i o n of a d d i t i o n a l 

f a c t s " i m p l i c a t e d o n l y i n the p r o c e s s of w e i g h i n g the 

a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s " d i d not v i o l a t e 

R i n g . Ex p a r t e Hodges, 856 So. 2d 936, 944 ( A l a . 2003). 
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V. 
M i t c h e l l next argues t h a t the c i r c u i t c o u r t ' s d e c i s i o n t o 

o v e r r i d e the j u r y ' s s e n t e n c i n g recommendation v i o l a t e s the 

Double Jeopardy C l a u s e of the F i f t h Amendment t o the U n i t e d 

S t a t e s C o n s t i t u t i o n . M i t c h e l l , however, f a i l e d t o f i r s t 

p r e s e n t t h i s argument t o the c i r c u i t c o u r t . T h e r e f o r e , t h i s 

C o urt w i l l r e v i e w i t f o r p l a i n e r r o r o n l y . See Rule 45A, A l a . 

R. App. P. 

In N o r t h C a r o l i n a v. Pearce, the Supreme Court of the 

U n i t e d S t a t e s h e l d t h a t the Double Jeopardy Cla u s e of the 

F i f t h Amendment c o n t a i n s t h r e e b a s i c p r o t e c t i o n s : " I t p r o t e c t s 

a g a i n s t a second p r o s e c u t i o n f o r the same o f f e n s e a f t e r 

a c q u i t t a l . I t p r o t e c t s a g a i n s t a second p r o s e c u t i o n f o r the 

same o f f e n s e a f t e r c o n v i c t i o n . And i t p r o t e c t s a g a i n s t 

m u l t i p l e punishments f o r the same o f f e n s e . " 395 U.S. 711, 717 

(1969), o v e r r u l e d on o t h e r grounds, Alabama v. Smith, 490 U.S. 

794 (1989). See a l s o S c h i r o v. F a r l e y , 510 U.S. 222, 229 

(1994) ( r e a f f i r m i n g the t h r e e p r o t e c t i o n s of the Double 

Jeopardy C l a u s e ) . "These p r o t e c t i o n s stem from the u n d e r l y i n g 

premise t h a t a defendant s h o u l d not be t w i c e t r i e d or p u n i s h e d 

f o r the same o f f e n s e . " I d . ( c i t i n g U n i t e d S t a t e s v. W i l s o n , 

420 U.S. 332, 339 (1975). The Alabama Supreme Court has h e l d 

37 



CR-06-0827 

t h a t the Double Jeopardy C l a u s e of A r t . I . , § 9, Alabama 

C o n s t i t u t i o n of 1901 a p p l i e s o n l y t o the s p e c i f i c p r o t e c t i o n s 

s e t f o r t h i n Pearce. See Ex p a r t e W r i g h t , 477 So. 2d 492, 493 

( A l a . 1985); Adams v. S t a t e , 955 So. 2d 1037, 1098 ( A l a . Crim. 
App. 2003) ( r e v ' d i n p a r t by Ex p a r t e Adams, 955 So. 2d 1106 

( A l a . 2 005)). 

Under these p r i n c i p l e s , the S t a t e of Alabama's b i f u r c a t e d 

s e n t e n c i n g scheme, which v e s t s the u l t i m a t e s e n t e n c i n g 

a u t h o r i t y i n the judge a f t e r the j u r y has made a s e n t e n c i n g 

recommendation, does not s u b j e c t c a p i t a l defendants t o double 

j e o p a r d y . The j u r y ' s s e n t e n c i n g recommendation i s not b i n d i n g 

on the c i r c u i t c o u r t and thus does not c o n s t i t u t e a judgment. 

As the Supreme Court of the U n i t e d S t a t e s h e l d i n Spaziano v. 

F l o r i d a , 468 U.S. 447, 465 (1984): 

"[Because] t h e r e i s no c o n s t i t u t i o n a l i m p e r a t i v e t h a t 
a j u r y have the r e s p o n s i b i l i t y of d e c i d i n g whether 
the death p e n a l t y s h o u l d be imposed[,] p e t i t i o n e r ' s 
double j e o p a r d y c h a l l e n g e t o the j u r y - o v e r r i d e 
procedure [ i s w i t h o u t m e r i t . ] I f a judge may be 
v e s t e d w i t h s o l e r e s p o n s i b i l i t y f o r imposing the 
p e n a l t y , then t h e r e i s n o t h i n g c o n s t i t u t i o n a l l y wrong 
w i t h the judge's e x e r c i s i n g t h a t r e s p o n s i b i l i t y a f t e r 
r e c e i v i n g the a d v i c e of the j u r y . The a d v i c e does 
not become a judgment s i m p l y because i t comes from 
the j u r y . " 

A c c o r d i n g l y , j u d i c i a l s e n t e n c i n g a f t e r the j u r y has made a 

no n b i n d i n g recommendation does not c o n s t i t u t e a "second 
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p r o s e c u t i o n f o r the same o f f e n s e a f t e r a c q u i t t a l [ , ] a second 

p r o s e c u t i o n f o r the same o f f e n s e a f t e r c o n v i c t i o n [ , or] 

m u l t i p l e punishments f o r the same o f f e n s e , " Pearce, 395 U.S. 

a t 717, and does not v i o l a t e the Double Jeopardy Cla u s e of the 

F i f t h Amendment. See Spaziano, 468 U.S. a t 465 ( h o l d i n g t h a t 

j u d i c i a l s e n t e n c i n g a f t e r a j u r y recommendation does not 

v i o l a t e the Double Jeopardy C l a u s e ) . T h e r e f o r e , M i t c h e l l i s 

not e n t i t l e d t o any r e l i e f on t h i s i s s u e . 

V I . 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t ' s j u d i c i a l 

o v e r r i d e of the j u r y ' s s e n t e n c i n g recommendation of l i f e i n 

p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e v i o l a t e d the Alabama 

Supreme C o u r t ' s h o l d i n g i n Ex p a r t e T a y l o r , 808 So. 2d 1215, 

1219 ( A l a . 2001), because the c i r c u i t c o u r t ' s s e n t e n c i n g o r d e r 

f a i l e d t o s t a t e i t s s p e c i f i c reasons f o r the o v e r r i d e . 

M i t c h e l l f a i l e d t o f i r s t p r e s e n t t h i s argument t o the c i r c u i t 

c o u r t ; t h e r e f o r e , t h i s C ourt w i l l r e v i e w i t f o r p l a i n e r r o r 

o n l y . See Rule 45A, A l a . R. App. P. 

In Ex p a r t e T a y l o r , the Alabama Supreme Court h e l d : 
"Under Alabama's c a p i t a l - s e n t e n c i n g p r o c e d u r e , the 
t r i a l judge must make s p e c i f i c w r i t t e n f i n d i n g s 
r e g a r d i n g the e x i s t e n c e or n o n e x i s t e n c e of each 
a g g r a v a t i n g c i r c u m s t a n c e and each m i t i g a t i n g 
c i r c u m s t a n c e o f f e r e d by the p a r t i e s . § 13A-5-47(d), 
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A l a . Code 1975. In making these f i n d i n g s , the t r i a l 
judge must c o n s i d e r a j u r y ' s recommendation of l i f e 
imprisonment w i t h o u t p a r o l e . See § 13A-5-47(e), A l a . 
Code 1975 ('in [weighing the a g g r a v a t i n g and 
m i t i g a t i n g c i r c u m s t a n c e s ] the t r i a l c o u r t s h a l l 
c o n s i d e r the recommendation of the j u r y c o n t a i n e d i n 
i t s a d v i s o r y v e r d i c t ' ) . C o n s t r u i n g s u b s e c t i o n (e) 
t o g e t h e r w i t h s u b s e c t i o n ( d ) , we conclude t h a t the 
t r i a l judge must s t a t e s p e c i f i c reasons f o r g i v i n g 
the j u r y ' s recommendation the c o n s i d e r a t i o n he gave 

i t . " 

808 So. 2d a t 1219 ( c i t i n g McCausland v. Tide-Mayflower Moving 

& S t o r a g e , 499 So. 2d 1378, 1382 ( A l a . 1986)). The Alabama 

Supreme Co u r t s u b s e q u e n t l y r e v i s i t e d the i s s u e i n Ex p a r t e 

C a r r o l l , 852 So. 2d 833 ( A l a . 2002), and added an a d d i t i o n a l 

r e quirement i n cases i n v o l v i n g the c i r c u i t c o u r t ' s o v e r r i d e of 

a j u r y recommendation. In C a r r o l l , the Alabama Supreme Court 

h e l d t h a t , i n a d d i t i o n t o p r o v i d i n g the " s p e c i f i c reasons f o r 

g i v i n g the j u r y ' s recommendation the c o n s i d e r a t i o n he gave 

i t , " T a y l o r , 808 So. 2d a t 1219, the t r i a l judge i s a l s o 

r e q u i r e d t o t r e a t the j u r y ' s s e n t e n c i n g recommendation as a 

m i t i g a t i n g c i r c u m s t a n c e . Ex p a r t e C a r r o l l , 852 So. 2d a t 836. 

S p e c i f i c a l l y , the Court s t a t e d : 
"The weight t o be g i v e n t h a t m i t i g a t i n g c i r c u m s t a n c e 
s h o u l d depend upon the number of j u r o r s recommending 
a sentence of l i f e imprisonment w i t h o u t p a r o l e , and 
a l s o upon the s t r e n g t h of the f a c t u a l b a s i s f o r such 
a recommendation i n the form of i n f o r m a t i o n known t o 
the j u r y , such as c o n f l i c t i n g e v i d e n c e c o n c e r n i n g the 
i d e n t i t y of the ' t r i g g e r m a n ' or a recommendation of 
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l e n i e n c y by the v i c t i m ' s f a m i l y ; the j u r y ' s 
recommendation may be o v e r r i d d e n based upon 
i n f o r m a t i o n known o n l y t o the t r i a l c o u r t and not t o 
the j u r y , when such i n f o r m a t i o n can p r o p e r l y be used 
t o undermine a m i t i g a t i n g c i r c u m s t a n c e . " 

852 So. 2d a t 836. 

In t h i s case, the j u r y recommended, by a v o t e of 10-2, 

t h a t M i t c h e l l be s entenced t o l i f e i n p r i s o n w i t h o u t the 

p o s s i b i l i t y of p a r o l e . However, i n s e n t e n c i n g M i t c h e l l t o 

d eath, the c i r c u i t c o u r t c o n c l u d e d t h a t i t was " s t r o n g l y of 

the o p i n i o n " t h a t the j u r y had i n c o r r e c t l y weighed the 

a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g c i r c u m s t a n c e s . 

In r e a c h i n g i t s c o n c l u s i o n , the c i r c u i t c o u r t s t a t e d : 

" I n p r e p a r a t i o n f o r the s e n t e n c i n g h e a r i n g , the Court 
r e v i e w e d v i r t u a l l y e v e r y Alabama a p p e l l a t e case 
a d d r e s s i n g the i s s u e of a p o t e n t i a l j u r y o v e r r i d e . 
In d e t e r m i n i n g Brandon M i t c h e l l ' s sentence the Court 
weighed v e r y h e a v i l y the j u r y ' s 10 t o 2 
recommendation f o r the sentence of L i f e Without the 
P o s s i b i l i t y of P a r o l e , The Court even r e v i e w e d the 
o c c u p a t i o n of a l l of the j u r o r s , and d e t e r m i n e d t h a t 
based upon t h e i r o c c u p a t i o n s the j u r y was f a i r l y 
r e p r e s e n t a t i v e of the c i t i z e n r y of J e f f e r s o n County, 
Alabama. A l t h o u g h the j u r y ' s recommendation weighs 
h e a v i l y i n f a v o r of the Defendant, the Court i s 
s t r o n g l y of the o p i n i o n t h a t 10 j u r o r s i n c o r r e c t l y 
d e t e rmined t h a t the m i t i g a t i n g f a c t o r s outweighed the 
a g g r a v a t i n g f a c t o r s . Even w i t h the j u r y ' s 
recommendation i n c l u d e d as an a d d i t i o n a l m i t i g a t i n g 
c i r c u m s t a n c e , the Court i s of the o p i n i o n t h a t the 
a g g r a v a t i n g c i r c u m s t a n c e s s t i l l outweigh the 
m i t i g a t i n g c i r c u m s t a n c e s . The Court i s of the 
o p i n i o n t h a t the S t a t e r e s t i n g d u r i n g the p e n a l t y 
phase w i t h o u t p r e s e n t i n g any a g g r a v a t i n g 
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c i r c u m s t a n c e s , but b e i n g a l l o w e d t o re-open t h e i r 
case, may have made the j u r o r s deemphasize the weight 
t h a t s h o u l d have been a t t r i b u t e d t o e v i d e n c e 
p r e s e n t e d i n support of the a g g r a v a t i n g 
c i r c u m s t a n c e s . Even i f t h i s d i d not [ a ] f f e c t the 
j u r y ' s d e l i b e r a t i o n s , the C o u r t f e e l s s t r o n g l y t h a t 
the a g g r a v a t i n g c i r c u m s t a n c e s outweigh the m i t i g a t i n g 
c i r c u m s t a n c e s . " 

(C.R. 26.) F u r t h e r , the c i r c u i t c o u r t n oted t h a t i n a r r i v i n g 

a t i t s d e c i s i o n , i t had, 

" c o n s i d e r e d the e v i d e n c e p r e s e n t e d a t t r i a l , the 
e v i d e n c e p r e s e n t e d d u r i n g the p e n a l t y phase i n the 
j u r y ' s p r e s e n c e , the j u r y ' s 10 t o 2 a d v i s o r y v e r d i c t 
f o r L i f e Without P a r o l e , the Pre-Sentence 
I n v e s t i g a t i o n Report ( a l t h o u g h some p o r t i o n s of the 
r e p o r t were e x p r e s s l y e x c l u d e d from the C o u r t ' s 
c o n s i d e r a t i o n such as Y o u t h f u l O f f e n d e r 
c o n v i c t i o n s ) , a d d i t i o n a l t e s t i m o n y a t the s e n t e n c i n g 
phase, and arguments p r e s e n t e d a t the s e n t e n c i n g 
h e a r i n g . " 

(C.R. 26.) Because the c i r c u i t c o u r t c l e a r l y s e t f o r t h i t s 

reasons f o r " g i v i n g the j u r y ' s recommendation the 

c o n s i d e r a t i o n he gave i t , " e x p r e s s l y s t a t e d t h a t the j u r y ' s 

recommendation "weigh[ed] h e a v i l y i n f a v o r of the defendant," 

and gave i t s reasons f o r o v e r r i d i n g the j u r y ' s recommendation, 

t h i s C ourt f i n d s t h a t the c i r c u i t c o u r t s a t i s f i e d the 

r e q u i r e m e n t s s e t f o r t h i n T a y l o r and C a r r o l l . T a y l o r , 852 So. 

2d a t 836; (C.R. 26-27.) Consequently, M i t c h e l l i s not 

e n t i t l e d t o r e l i e f on t h i s i s s u e . 
V I I . 
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M i t c h e l l next argues t h a t Alabama's c a p i t a l - s e n t e n c i n g 

scheme i s u n c o n s t i t u t i o n a l because § 13A-5-47(d), A l a . Code 

1975 ( h e r e i n a f t e r "Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n " ) , 

p r o v i d e s no s t a n d a r d s f o r a judge i n o v e r r i d i n g a j u r y ' s 

recommendation of l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y of 

p a r o l e . S p e c i f i c a l l y , M i t c h e l l a s s e r t s t h a t Alabama's 

j u d i c i a l - o v e r r i d e p r o v i s i o n v i o l a t e s the E i g h t h and F o u r t e e n t h 

Amendments because i t v e s t s the f i n a l s e n t e n c i n g a u t h o r i t y i n 

the c i r c u i t c o u r t . M i t c h e l l a l s o contends t h a t Alabama's 

j u d i c i a l - o v e r r i d e p r o v i s i o n i s " s t a n d a r d l e s s " and thus 

v i o l a t e s R i n g v. A r i z o n a , 536 U.S. a t 619, and i s 

u n c o n s t i t u t i o n a l under Bush v. Gore, 531 U.S. 98 (2000). 

M i t c h e l l , however, f a i l e d t o p r e s e n t these arguments t o the 

c i r c u i t c o u r t ; t h e r e f o r e , t h i s C ourt w i l l r e v i e w them f o r 

p l a i n e r r o r o n l y . See Rule 45A, A l a . R. App. P. 

I n i t i a l l y , t h i s C ourt notes t h a t the C o n s t i t u t i o n of the 

U n i t e d S t a t e s does not p r o h i b i t v e s t i n g the f i n a l s e n t e n c i n g 

a u t h o r i t y i n the c i r c u i t c o u r t . See Spaziano v. F l o r i d a , 468 

U.S. a t 465. F u r t h e r , i n H a r r i s v. Alabama, the Supreme Court 

of the U n i t e d S t a t e s h e l d t h a t Alabama's s e n t e n c i n g s t a n d a r d , 

which (at t h a t time) r e q u i r e d o n l y t h a t the judge c o n s i d e r the 

j u r y ' s a d v i s o r y o p i n i o n , was " c o n s i s t e n t w i t h e s t a b l i s h e d 
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c o n s t i t u t i o n a l law." 513 U.S. 504, 511 (1995). The Court 

went on t o e x p l a i n t h a t "the E i g h t h Amendment does not r e q u i r e 

the S t a t e t o d e f i n e the weight the s e n t e n c i n g judge must 

a c c o r d an a d v i s o r y j u r y v e r d i c t . " I d . a t 512. T h e r e f o r e , 

M i t c h e l l ' s argument t h a t Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n 
i s u n c o n s t i t u t i o n a l i s w i t h o u t m e r i t . 

Moreover, Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n i s not, 

as M i t c h e l l a s s e r t s , s t a n d a r d l e s s . In r e j e c t i n g the argument 

t h a t Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n i s s t a n d a r d l e s s , 

the Alabama Supreme Court has h e l d : 

" T h i s Court i n Ex p a r t e A p i c e l l a , 809 So. 2d 865 
( A l a . 2001), u p h e l d the c o n s t i t u t i o n a l i t y of h a v i n g 
a judge, not the j u r y , determine the punishment i n a 
c a p i t a l case. In Ex p a r t e T a y l o r , 808 So. 2d 1215 
( A l a . 2001), t h i s C ourt h e l d t h a t the 
c a p i t a l - s e n t e n c i n g p rocedure s e t f o r t h i n §§ 13A-5-47 
and 13A-5-53, A l a . Code 1975, p r o v i d e d s u f f i c i e n t 
guidance t o p r e v e n t the a r b i t r a r y and c a p r i c i o u s 
i m p o s i t i o n of a death sentence. S p e c i f i c a l l y , the 
C ourt noted t h a t the c a p i t a l - s e n t e n c i n g procedure 
'ensures t h a t the t r i a l judge i s g i v e n adequate 
i n f o r m a t i o n and s u f f i c i e n t guidance i n d e c i d i n g 
whether t o a c c e p t or t o r e j e c t a j u r y ' s recommended 
sentence' and t h a t § 13A-5-53, A l a . Code 1975, 
p r o v i d e d s u f f i c i e n t g u i d e l i n e s f o r an a p p e l l a t e 
d e t e r m i n a t i o n of 'whether a t r i a l judge's o v e r r i d e of 
the j u r y ' s recommendation i s a p p r o p r i a t e i n a 
p a r t i c u l a r case.' 808 So. 2d a t 1219." 

Ex p a r t e J a c k s o n , 836 So. 2d 979, 989 ( A l a . 2002). See a l s o 
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Ex p a r t e C a r r o l l , 852 So. 2d 833, 836 ( A l a . 2002) 

( e s t a b l i s h i n g s t a n d a r d under which the c i r c u i t c o u r t must 

weigh a j u r y ' s recommendation of l i f e i n p r i s o n w i t h o u t the 

p o s s i b i l i t y of p a r o l e ) . A c c o r d i n g l y , M i t c h e l l ' s argument 

t h a t Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n i s " s t a n d a r d l e s s " 

and thus " u n c o n s t i t u t i o n a l " i s w i t h o u t m e r i t . 3 

To the e x t e n t t h a t M i t c h e l l argues t h a t Alabama's 

s e n t e n c i n g scheme v i o l a t e s the E q u a l P r o t e c t i o n C l a u s e because 

i t " f a i l s t o s e t f o r t h u n i f o r m s t a n d a r d s as t o how much weight 

a j u r y ' s s e n t e n c i n g recommendation s h o u l d be g i v e n by the 

t r i a l judge" ( M i t c h e l l ' s b r i e f , a t 34), t h i s C ourt r e j e c t e d an 

i d e n t i c a l argument i n Lewis v. S t a t e , 24 So. 3d 480, 536 ( A l a . 

Crim. App. 2006). In L e w i s , t h i s C ourt e x p l a i n e d : 

"Lewis a l s o contends t h a t our d e a t h - p e n a l t y 
scheme v i o l a t e s the E q u a l P r o t e c t i o n C l a u s e because, 
he says, i t i s a r b i t r a r y and d i s p a r a t e i n t h a t i t 
f a i l s t o s e t f o r t h u n i f o r m s t a n d a r d s as t o the weight 
a t r i a l c o u r t must g i v e a j u r y ' s s e n t e n c i n g 
recommendation. As a u t h o r i t y f o r t h i s p r o p o s i t i o n , 
Lewis c i t e s the d e c i s i o n i n Bush v. Gore [, 531 U.S. 
98, 121 S. C t . 525 (2000)]. We f a i l t o see how t h i s 
d e c i s i o n l e n d s s u p p o r t f o r Lewis's c l a i m , g i v e n t h a t 
the Supreme Court took care t o s t a t e t h a t i t s 

3To the e x t e n t M i t c h e l l argues t h a t t h i s C ourt s h o u l d 
adopt the r u l e e s t a b l i s h e d i n Tedder v. S t a t e , 322 So. 2d 908, 
910 ( F l a . 1975), t h i s r e q u e s t was r e j e c t e d by the Alabama 
Supreme Court i n Ex p a r t e Jackson, 836 So. 2d a t 989 n.5 ( A l a . 
2002). 
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d e c i s i o n was ' l i m i t e d t o the p r e s e n t c i r c u m s t a n c e s , ' 
n o t i n g t h a t 'the problem of e q u a l p r o t e c t i o n i n 
e l e c t i o n p r o c e s s e s g e n e r a l l y p r e s e n t many 
c o m p l e x i t i e s . ' 531 U.S. a t 109, 121 S. Ct. [at 532]. 
Moreover, i n H a r r i s v. Alabama, 513 U.S. 504, 511-15, 
115 S. Ct. 1031, 130 L. Ed. 2d 1004 (1995), the 
U n i t e d S t a t e s Supreme Court r e j e c t e d a c l a i m t h a t 
Alabama's death p e n a l t y s t a t u t e was u n c o n s t i t u t i o n a l 
because i t d i d not s p e c i f y what weight the t r i a l 
c o u r t must a f f o r d a j u r y ' s recommendation. Alabama 
c o u r t s have r e j e c t e d s i m i l a r c l a i m s t h a t t r i a l judges 
d e p r i v e defendants of e q u a l p r o t e c t i o n under the law 
by employing d i f f e r e n t p r o c e s s e s i n d e t e r m i n i n g what 
weight t o g i v e a j u r y ' s recommendation as t o 
s e n t e n c i n g . See, e.g., Smith v. S t a t e , 756 So. 2d 
892, 920 ( A l a . Crim. App. 1997), a f f ' d , 756 So. 2d 
957 ( A l a . ) , c e r t . d e n i e d , 531 U.S. 830, 121 S. Ct. 
82, 148 L. Ed. 2d 44 (2000). Thus, no b a s i s f o r 
r e v e r s a l e x i s t s as t o these c l a i m s . " 

24 So. 3d 480, 536 ( A l a . Crim. App. 2006). Based on t h i s 

C o u r t ' s h o l d i n g i n Lewi s , M i t c h e l l ' s e q u a l - p r o t e c t i o n argument 

i s w i t h o u t m e r i t . T h e r e f o r e , t h i s i s s u e does not e n t i t l e 

M i t c h e l l t o r e l i e f . 

V I I I . 

M i t c h e l l next argues t h a t e v o l v i n g s t a n d a r d s of decency 

have re n d e r e d Alabama's s e n t e n c i n g scheme c r u e l and un u s u a l i n 

v i o l a t i o n of the E i g h t h Amendment. M i t c h e l l f a i l e d t o f i r s t 

p r e s e n t t h i s argument t o the c i r c u i t c o u r t ; t h e r e f o r e , t h i s 

C o urt w i l l r e v i e w i t f o r p l a i n e r r o r o n l y . See Rule 45A, A l a . 

R. App. P. 
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T h i s argument has been r e p e a t e d l y c o n s i d e r e d and r e j e c t e d 

by b o t h t h i s Court and the Alabama Supreme C o u r t . As t h i s 

C ourt noted i n Flowers v. S t a t e , 
" ' " [ B ] o t h the death p e n a l t y i n g e n e r a l and 
Alabama's c a p i t a l - m u r d e r s t a t u t e i n 
p a r t i c u l a r have been u p h e l d a g a i n s t a 
v a r i e t y of c o n s t i t u t i o n a l a t t a c k s . See  
H a r r i s v. Alabama, 513 U.S. 504, 115 S. Ct. 
1031, 130 L. Ed. 2d 1004 ( 1 9 9 5 ) ( h o l d i n g 
t h a t Alabama's c a p i t a l s t a t u t e does not 
v i o l a t e the E i g h t h Amendment); Gregg v.  
G e o r g i a , 428 U.S. 153, 169, 96 S. Ct. 2909, 
49 L. Ed. 2d 859 (1976) ( p l u r a l i t y o p i n i o n ) 
( h o l d i n g t h a t 'the punishment of death does 
not i n v a r i a b l y v i o l a t e the C o n s t i t u t i o n ' ) ; 
P r o f f i t t v. F l o r i d a , 428 U.S. 242, 96 S. 
Ct. 2960, 49 L. Ed. 2d 913 (1976) ( h o l d i n g 
t h a t the death p e n a l t y i s not per se 
v i o l a t i v e of the E i g h t h Amendment); and Ex  
p a r t e T a y l o r , 808 So. 2d 1215 ( A l a . 2001), 
c e r t . d e n i e d , 534 U.S. 1086, 122 S. Ct. 
824, 151 L. Ed. 2d 705 (2002) ( h o l d i n g t h a t 
Alabama's c a p i t a l - m u r d e r s t a t u t e does not 
v i o l a t e the F o u r t e e n t h Amendment). 
C o n t r a r y t o [the defendant's] c o n t e n t i o n , 
the death p e n a l t y i s not per se 
u n c o n s t i t u t i o n a l and, t h e r e f o r e , [the 
defendant's] argument i s m e r i t l e s s . " ' " 

922 So. 2d 938, 958 ( A l a . Crim. App. 2 0 0 5 ) ( q u o t i n g C l a r k v.  

S t a t e , 896 So. 2d 584, 642-43 ( A l a . Crim. App. 2 0 0 3 ) ) . See  

a l s o Spaziano v. F l o r i d a , 468 U.S. a t 463-64 ( h o l d i n g t h a t 

j u d i c i a l o v e r r i d e of a j u r y ' s recommendation of l i f e i n p r i s o n 

w i t h o u t the p o s s i b i l i t y of p a r o l e i s not c r u e l and u n u s u a l , 

d e s p i t e the f a c t t h a t the m a j o r i t y of S t a t e s do not a l l o w 
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j u d i c i a l o v e r r i d e ) . Because M i t c h e l l ' s argument has a l r e a d y 

been r e j e c t e d and because he has f a i l e d t o o f f e r any 

c o m p e l l i n g reason f o r t h i s C o u r t t o r e v i s i t the i s s u e , he i s 

not e n t i t l e d t o r e l i e f as t o t h i s c l a i m . 

IX. 

M i t c h e l l next argues t h a t Alabama's j u d i c i a l - o v e r r i d e 

p r o v i s i o n i s u n c o n s t i t u t i o n a l under A r t . I , § 15, Alabama 

C o n s t i t u t i o n of 1901. S p e c i f i c a l l y , M i t c h e l l argues t h a t A r t . 

I , § 15, p r o v i d e s g r e a t e r p r o t e c t i o n s a g a i n s t c r u e l or u n u s u a l 

punishment than does the E i g h t h Amendment of the U n i t e d S t a t e s 

C o n s t i t u t i o n . To s u p p o r t h i s argument, M i t c h e l l e x p l a i n s t h a t 

A r t . I , § 15, p r o s c r i b e s " c r u e l or u n u s u a l " punishments and 

the E i g h t h Amendment p r o s c r i b e s " c r u e l and u n u s u a l " 

punishments. ( M i t c h e l l ' s b r i e f , a t 43-44.) (Emphasis i n 

o r i g i n a l . ) A c c o r d i n g t o M i t c h e l l , the use of the d i s j u n c t i v e 

c o n j u n c t i o n i n A r t . I , § 15, e s t a b l i s h e s t h a t the c r u e l - o r -

unusual-punishment c l a u s e of the Alabama C o n s t i t u t i o n a f f o r d s 

more p r o t e c t i o n than does the E i g h t h Amendment. He then 

argues t h a t Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n v i o l a t e s 

Alabama's c r u e l - o r - u n u s u a l - p u n i s h m e n t c l a u s e . M i t c h e l l f a i l e d 

t o f i r s t p r e s e n t t h i s argument t o the c i r c u i t c o u r t ; 
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t h e r e f o r e , t h i s C ourt w i l l r e v i e w i t f o r p l a i n e r r o r o n l y . 

See Rule 45A, A l a . R. App. P. 

Th i s Court need not d e c i d e whether A r t . I , § 15, a f f o r d s 

b r o a d e r p r o t e c t i o n s than the E i g h t h Amendment because M i t c h e l l 

has not met h i s burden of e s t a b l i s h i n g t h a t Alabama's 

j u d i c i a l - o v e r r i d e p r o v i s i o n v i o l a t e s e i t h e r . I t i s w e l l 

s e t t l e d t h a t an i n d i v i d u a l c h a l l e n g i n g the c o n s t i t u t i o n a l i t y 

of a s t a t u t e bears the burden of e s t a b l i s h i n g t h a t the 

c h a l l e n g e d s t a t u t e i s u n c o n s t i t u t i o n a l . See Cole v. S t a t e , 

721 So. 2d 255, 260 ( A l a . Crim. App. 1998) ( r e c o g n i z i n g t h a t 

the a p p e l l a n t bears the burden of e s t a b l i s h i n g t h a t a S t a t e 

s t a t u t e i s u n c o n s t i t u t i o n a l ) ; Holmes v. Concord F i r e D i s t . , 
625 So. 2d 811, 812 ( A l a . C i v . App. 1993) ("The p a r t y mounting 

a c o n s t i t u t i o n a l c h a l l e n g e t o a s t a t u t e bears the burden of 

overcoming a presumption of c o n s t i t u t i o n a l i t y . " ) . A l t h o u g h 

M i t c h e l l argues -- i n g e n e r a l terms — t h a t A r t . I , § 15, i s 

broa d e r than the E i g h t h Amendment, he has not p r o v i d e d any 

argument r e g a r d i n g how the a l l e g e d d i f f e r e n c e between A r t . I , 

§ 15, and the E i g h t h Amendment a f f e c t s Alabama's j u d i c i a l -

o v e r r i d e p r o v i s i o n . Because M i t c h e l l has not p r e s e n t e d any 

argument or e v i d e n c e t o su p p o r t h i s a s s e r t i o n t h a t Alabama's 
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j u d i c i a l - o v e r r i d e p r o v i s i o n v i o l a t e s A r t . I , § 15, he has not 

met h i s burden and i s not e n t i t l e d t o any r e l i e f . 

Moreover, the g i s t of M i t c h e l l ' s argument appears t o be 

t h a t Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n v i o l a t e s the 

p r o s c r i p t i o n of c r u e l or u n u s u a l punishment c o n t a i n e d i n A r t . 

I , § 15, because i t r e s u l t s i n the a r b i t r a r y i m p o s i t i o n of the 

death p e n a l t y . M i t c h e l l appears t o reason t h a t because the 

j u r y i s not r e q u i r e d t o unanimously agree on the s e n t e n c i n g 

d e t e r m i n a t i o n and because t h e r e are no s t a n d a r d s f o r the 

e x e r c i s e of j u d i c i a l o v e r r i d e , Alabama's j u d i c i a l - o v e r r i d e 

p r o v i s i o n r e s u l t s i n judges a r b i t r a r i l y i m p o s i n g the death 

p e n a l t y . T h i s argument has been r e j e c t e d by b o t h t h i s C o u r t 

and the Alabama Supreme C o u r t . See Ex p a r t e Waldrop, 859 So. 

2d a t 1191 ( h o l d i n g t h a t " [ a ] l t h o u g h not r e q u i r e d by H a r r i s , 

... Alabama's s t a t u t o r y p r o c e d u r e s d[o] guard a g a i n s t an 

a r b i t r a r y and c a p r i c i o u s [ i m p o s i t i o n of a sentence of death] 

by a t r i a l c o u r t . . . . " ) ; Ex p a r t e T a y l o r , 808 So. 2d a t 1219 

( h o l d i n g " t h a t Alabama's c a p i t a l - s e n t e n c i n g procedure does not 

r e s u l t i n the i m p o s i t i o n of the death sentence i n an a r b i t r a r y 

and c a p r i c i o u s manner...."); H a r r i s v. S t a t e , 2 So. 3d a t 902 

(same). Because Alabama's j u d i c i a l - o v e r r i d e p r o v i s i o n does 
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not r e s u l t i n the a r b i t r a r y i m p o s i t i o n of the death p e n a l t y , 

M i t c h e l l ' s argument i s w i t h o u t m e r i t . 

X. 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t e r r e d i n 

f a i l i n g t o c o n s i d e r two r e l e v a n t n o n s t a t u t o r y m i t i g a t i n g 

c i r c u m s t a n c e s . S p e c i f i c a l l y , M i t c h e l l a s s e r t s t h a t the 

c i r c u i t c o u r t f a i l e d t o c o n s i d e r t h a t h i s b r o t h e r , s i s t e r , and 

f o s t e r mother " a l l t e s t i f i e d t h a t they l o v e d him" and t h a t 

" M i t c h e l l ' s l i f e s t i l l has purpose and v a l u e , and s h o u l d not 

be t a k e n . " ( M i t c h e l l ' s b r i e f , a t 48.) M i t c h e l l ' s argument 

appears t o be based s o l e l y on the f a c t t h a t the c i r c u i t 

c o u r t ' s s e n t e n c i n g o r d e r does not l i s t t h ese two a l l e g e d 

m i t i g a t i n g c i r c u m s t a n c e s as c i r c u m s t a n c e s t h a t the c i r c u i t 

c o u r t weighed i n s e n t e n c i n g M i t c h e l l t o death. Because 

M i t c h e l l f a i l e d t o p r e s e n t t h i s argument t o the c i r c u i t c o u r t , 

i t w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . See Rule 45A, A l a . 

R. App. P. 

I t i s w e l l s e t t l e d t h a t "'[a] s e n t e n c e r i n a c a p i t a l case 

may not r e f u s e t o c o n s i d e r or be " p r e c l u d e d from c o n s i d e r i n g " 

m i t i g a t i n g f a c t o r s . ' " Lewis v. S t a t e , 24 So. 3d 480, 530 

( A l a . Crim. App. 2 0 0 6 ) ( q u o t i n g W i l l i a m s v. S t a t e , 710 So. 2d 

a t 1347, q u o t i n g i n t u r n Eddings v. Oklahoma, 455 U.S. 104, 
51 



CR-06-0827 

110 (1982), q u o t i n g i n t u r n L o c k e t t v. Ohio, 438 U.S. 586, 604 

(1978)). " ' I t i s not r e q u i r e d t h a t the e v i d e n c e s u b m i t t e d by 

the accused as a n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e be 

weighed as a m i t i g a t i n g c i r c u m s t a n c e by the s e n t e n c e r , i n t h i s 

case, the t r i a l c o u r t ; a l t h o u g h c o n s i d e r a t i o n of a l l 

m i t i g a t i n g c i r c u m s t a n c e s i s r e q u i r e d , the d e c i s i o n of whether 

a p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e i s proven and the weight 

t o be g i v e n i t r e s t s w i t h the s e n t e n c e r . ' " Ex p a r t e Land, 678 

So. 2d 224, 241 ( A l a . 1996) ( q u o t i n g Haney v. S t a t e , 603 So. 

2d 368, 389 ( A l a . Crim. App. 1991)). See a l s o Gavin v. S t a t e , 

891 So. 2d a t 990 ("Although the t r i a l c o u r t i s r e q u i r e d t o 

c o n s i d e r a l l m i t i g a t i n g c i r c u m s t a n c e s , the d e c i s i o n of whether 

a p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e i s proven and the weight 

t o be g i v e n i t r e s t s w i t h the s e n t e n c e r . " ( i n t e r n a l c i t a t i o n s 

and q u o t a t i o n s o m i t t e d ) ) . F u r t h e r , i t i s " s e t t l e d law t h a t 

'the t r i a l c o u r t i s not r e q u i r e d t o s p e c i f y i n i t s s e n t e n c i n g 

o r d e r each i t e m of proposed n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e 

o f f e r e d t h a t i t c o n s i d e r e d and found not t o be m i t i g a t i n g . ' " 

Ex p a r t e Ferguson, 814 So. 2d 970, 979 ( A l a . 2001) ( q u o t i n g 

W i l l i a m s v. S t a t e , 710 So. 2d a t 1347). See a l s o McWhorter v.  

S t a t e , 781 So. 2d 257, 309 ( A l a . Crim. App. 1 9 9 9 ) ( " ' A l t h o u g h 

the t r i a l c o u r t i s r e q u i r e d t o c o n s i d e r a l l m i t i g a t i n g 
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c i r c u m s t a n c e s , the d e c i s i o n of whether a p a r t i c u l a r m i t i g a t i n g 

c i r c u m s t a n c e i s proven and the weight t o be g i v e n i t r e s t s 

w i t h the s e n t e n c e r . Moreover, the t r i a l c o u r t i s not r e q u i r e d 

t o s p e c i f y i n i t s s e n t e n c i n g o r d e r each i t e m of proposed 

n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e o f f e r e d t h a t i t c o n s i d e r e d 

and found not t o be m i t i g a t i n g . ' F u r t h e r , '"the d e c i s i o n as 

t o whether a p a r t i c u l a r m i t i g a t i n g c i r c u m s t a n c e i s 

s u f f i c i e n t l y proven by the e v i d e n c e and the weight t o be 

a c c o r d e d t o i t r e s t s w i t h the t r i a l c o u r t . " ' " ( i n t e r n a l 

c i t a t i o n s o m i t t e d ) ) . 

N e i t h e r the r e c o r d nor the c i r c u i t c o u r t ' s s e n t e n c i n g 

o r d e r s u p p o r t s M i t c h e l l ' s argument t h a t the c i r c u i t c o u r t 

f a i l e d t o c o n s i d e r two m i t i g a t i n g c i r c u m s t a n c e s . I n s t e a d , i t 

appears t h a t the c i r c u i t c o u r t d i d not r e s t r i c t M i t c h e l l ' s 

p r e s e n t a t i o n of e v i d e n c e i n m i t i g a t i o n and c o n s i d e r e d a l l the 

e v i d e n c e M i t c h e l l p r e s e n t e d . A f t e r f i n d i n g t h a t no s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s e x i s t e d and d e t a i l i n g the non-

s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s i t found t o e x i s t , the 

c i r c u i t c o u r t s t a t e d : 
"The Court r e c e i v e d , r eviewed, and c o n s i d e r e d a 

w r i t t e n Pre-Sentence I n v e s t i g a t i o n R eport, p e r m i t t e d 
the S t a t e and the Defendant an o p p o r t u n i t y t o argue 
r e g a r d i n g m i t i g a t i n g and a g g r a v a t i n g c i r c u m s t a n c e s , 
and gave b o t h p a r t i e s an o p p o r t u n i t y t o p r e s e n t any 
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t e s t i m o n y or e v i d e n c e . The S t a t e p r e s e n t e d v i c t i m 
impact t e s t i m o n y , but no a d d i t i o n a l a g g r a v a t i n g 
c i r c u m s t a n c e s p u r s u a n t t o the s t a t u t o r y scheme 
o u t l i n e d i n §13A-5-49, Code of Alabama (1975). The 
defense r e a s s e r t e d m i t i g a t i n g e v i d e n c e t h a t had been 
p r e s e n t e d i n the presence of the j u r y . The Defendant 
was a l s o g i v e n an o p p o r t u n i t y t o say something b e f o r e 
h i s sentence was imposed, and he t o l d the v i c t i m ' s 
f a m i l y members t h a t he was s o r r y f o r what had 
happened. The Court has c o n s i d e r e d the e v i d e n c e 
p r e s e n t e d a t t r i a l , the e v i d e n c e p r e s e n t e d d u r i n g the 
p e n a l t y phase i n the j u r y ' s p r e s e n c e , the j u r y ' s 10 
t o 2 a d v i s o r y v e r d i c t f o r L i f e Without P a r o l e , the 
Pre-Sentence I n v e s t i g a t i o n Report ( a l t h o u g h some 
p o r t i o n s of the r e p o r t were e x p r e s s l y e x c l u d e d from 
the C o u r t ' s c o n s i d e r a t i o n such as Y o u t h f u l O f f e n d e r 
c o n v i c t i o n s ) , a d d i t i o n a l t e s t i m o n y a t the s e n t e n c i n g 
phase, and arguments p r e s e n t e d a t the s e n t e n c i n g 
h e a r i n g . 

"The Court w i l l note t h a t t h i s d e c i s i o n weighed 
h e a v i l y on the Court and t h a t the d e c i s i o n i s based 
upon e x i s t i n g law, not based upon ' p a s s i o n , 
p r e j u d i c e , or any o t h e r a r b i t r a r y f a c t o r . ' 
§13A-5-53(a)(1), Code of Alabama (1975). The c o u r t 
has weighed the a g g r a v a t i n g and m i t i g a t i n g 
c i r c u m s t a n c e s and f i n d s t h a t the a g g r a v a t i n g 
c i r c u m s t a n c e s outweigh the m i t i g a t i n g c i r c u m s t a n c e s . 
Based upon a l l f a c t o r s p r e v i o u s l y mentioned, i t i s 
the judgment and sentence of t h i s C ourt t h a t Brandon 
M i t c h e l l be sentenced t o death on Counts One, Two, 
Three and Four of the i n d i c t m e n t . " 

(C.R. 26). I t i s c l e a r t h a t the c i r c u i t c o u r t c o n s i d e r e d a l l 

the m i t i g a t i n g c i r c u m s t a n c e s p r e s e n t e d t o i t . "[T]he t r i a l 

c o u r t i s not r e q u i r e d t o s p e c i f y i n i t s s e n t e n c i n g o r d e r each 

i t e m of proposed n o n s t a t u t o r y m i t i g a t i n g e v i d e n c e o f f e r e d t h a t 
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i t c o n s i d e r e d and found not t o be m i t i g a t i n g . " W i l l i a m s v. 

S t a t e , 710 So. 2d a t 1347. 

Because the c i r c u i t c o u r t c l e a r l y c o n s i d e r e d a l l 

m i t i g a t i n g c i r c u m s t a n c e s p r e s e n t e d t o i t , t h i s C ourt f i n d s 

t h a t no e r r o r , much l e s s p l a i n e r r o r , o c c u r r e d . See Reeves v.  

S t a t e , 807 So. 2d 18, 48-49 ( A l a . Crim. App. 2000) ( h o l d i n g 

t h a t the c i r c u i t c o u r t " f u l l y c o m p l i e d w i t h L o c k e t t and i t s 

progeny" where " [ t ] h e s e n t e n c i n g o r d e r i n t h i s case shows t h a t 

the t r i a l c o u r t c o n s i d e r e d a l l of the m i t i g a t i n g e v i d e n c e 

o f f e r e d by the a p p e l l a n t " ) . T h e r e f o r e , M i t c h e l l i s not 

e n t i t l e d t o r e l i e f as t o t h i s c l a i m . 

X I . 

M i t c h e l l next argues t h a t the p r o s e c u t o r ' s s e n t e n c i n g -

phase c l o s i n g arguments v i o l a t e d h i s F i f t h , S i x t h , E i g h t h , and 

F o u r t e e n t h Amendment r i g h t s by: 

"commenting on M i t c h e l l ' s f a i l u r e t o t e s t i f y , 
i m p e r m i s s i b l y i n f l a m i n g the p a s s i o n s and p r e j u d i c e s 
of the j u r y by t a l k i n g about the death of the 
p r o s e c u t o r ' s b r o t h e r d u r i n g a robb e r y and how the 
b r o t h e r ' s death impacted the p r o s e c u t o r j u s t l i k e i t 
impacted the v i c t i m s ' f a m i l i e s , u r g i n g the j u r o r s t o 
show the defendant the same mercy shown the dead 
v i c t i m s , i m p e r m i s s i b l y v o u c h i n g f o r the a u t h o r i t y of 
the s t a t e , m i s s t a t i n g the law as i t a p p l i e s t o 
m i t i g a t i o n by s t a t i n g t h a t i t i s an excuse, and 
i m p r o p e r l y d e n i g r a t i n g the defendant's m i t i g a t i o n 
e v i d e n c e by c h a r a c t e r i z i n g i t as excuses." 
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( M i t c h e l l ' s b r i e f , a t 53-54) ( c i t i n g Ex p a r t e Tomlin, 909 So. 

2d 283, 287 ( A l a . 2 0 0 3 ) ) . M i t c h e l l then surmises t h a t i f 

these a l l e g e d e r r o r s had not o c c u r r e d , he might have r e c e i v e d 

a unanimous s e n t e n c i n g recommendation f o r l i f e i n p r i s o n 

w i t h o u t the p o s s i b i l i t y of p a r o l e , which would have r e q u i r e d 

the c i r c u i t c o u r t t o a f f o r d the j u r y ' s recommendation g r e a t e r 

w e i g h t . ( M i t c h e l l ' s b r i e f , a t 54.) 

"I n j u d g i n g a p r o s e c u t o r ' s c l o s i n g argument, the s t a n d a r d 

i s whether the argument '"'so i n f e c t e d the t r i a l w i t h 

u n f a i r n e s s as t o make the r e s u l t i n g c o n v i c t i o n a d e n i a l of due 

p r o c e s s . ' " ' " Sneed v. S t a t e , 1 So. 3d a t 138 ( q u o t i n g Darden  

v. Wainwright, 477 U.S. a t 181, q u o t i n g i n t u r n D o n n e l l y v.  

D e C h r i s t o f o r o , 416 U.S. a t 643). With t h i s s t a n d a r d i n mind, 

t h i s Court now t u r n s t o M i t c h e l l ' s arguments. 

A. 

M i t c h e l l contends t h a t the p r o s e c u t o r i m p r o p e r l y commented 

on h i s f a i l u r e t o t e s t i f y and t h a t the c i r c u i t c o u r t ' s 

c u r a t i v e i n s t r u c t i o n was i n s u f f i c i e n t t o remove the harm 

caused by the comment. A c c o r d i n g t o M i t c h e l l , t h i s e r r o r 

v i o l a t e d h i s c o n s t i t u t i o n a l r i g h t s and r e q u i r e s r e v e r s a l . 

D u r i n g the S t a t e ' s p e n a l t y - p h a s e c l o s i n g arguments, the 

p r o s e c u t o r s t a t e d t h a t " [ M i t c h e l l ] d i d n ' t ask f o r mercy 
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He l e t h i s f a m i l y members come up here and c r y f o r him. You 

never h e a r d out of h i s mouth, I'm s o r r y . " (R. 1156-57.) 

Defense c o u n s e l o b j e c t e d t o the p r o s e c u t o r ' s comment. The 

c i r c u i t c o u r t s u s t a i n e d the o b j e c t i o n and gave the f o l l o w i n g 

c u r a t i v e i n s t r u c t i o n : 

" A l l r i g h t . L a d i e s and gentlemen, I'm g o i n g t o 
s u s t a i n the defense's o b j e c t i o n on t h a t . As I 
i n s t r u c t e d you a t the b e g i n n i n g phase of the t r i a l , 
the defendant does not have t o t e s t i f y . He's got an 
a b s o l u t e and u n q u a l i f i e d p r i v i l e g e not t o t e s t i f y i n 
t h i s case. The S t a t e has the burden of p r o o f i n t h i s 
phase j u s t as they do i n the o r i g i n a l phase. And i f 
a p e r s o n charged w i t h a crime chooses not t o t e s t i f y 
on h i s own b e h a l f then you cannot draw any i n f e r e n c e 
or adverse i n f e r e n c e whatsoever by t h a t d e c i s i o n . So 
I'm g o i n g t o i n s t r u c t a l l of you t o d i s r e g a r d t h a t 
comment. And can everybody d i s r e g a r d t h a t ? Everyone 
understands t h a t p r i n c i p l e of law; i s t h a t c o r r e c t ? " 

(R. 1157.) 

L a t e r , defense c o u n s e l moved f o r a m i s t r i a l , a r g u i n g t h a t 

the p r o s e c u t o r ' s comment was improper and t h a t the c i r c u i t 

c o u r t ' s c u r a t i v e i n s t r u c t i o n was i n s u f f i c i e n t . (R. 1197-98.) 

The c i r c u i t c o u r t d e n i e d M i t c h e l l ' s motion f o r a m i s t r i a l . 

S p e c i f i c a l l y , the c i r c u i t c o u r t r u l e d t h a t the l i m i t i n g 

i n s t r u c t i o n i t gave was s u f f i c i e n t . 

On a p p e a l , M i t c h e l l r e a s s e r t s h i s argument t h a t the 

c i r c u i t c o u r t ' s c u r a t i v e i n s t r u c t i o n was i n s u f f i c i e n t . 

S p e c i f i c a l l y , M i t c h e l l argues t h a t the c i r c u i t c o u r t ' s 
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c u r a t i v e i n s t r u c t i o n was i n s u f f i c i e n t because the c o u r t d i d 

not i n f o r m the j u r y t h a t : 1) "the remarks were 'improper'"; 2) 

the "statements of c o u n s e l are not e v i d e n c e " ; 3) " M i t c h e l l 

'cannot be c o m p e l l e d ' t o t e s t i f y ' a g a i n s t h i m s e l f ' " ; and 4) 

"'no p r e sumption of g u i l t ' s h o u l d be drawn from h i s f a i l u r e t o 

t e s t i f y . " ( M i t c h e l l ' s b r i e f , a t 51.) T h i s Court d i s a g r e e s . 

I t i s w e l l s e t t l e d t h a t "[a] defendant has the r i g h t not 

t o t a k e the w i t n e s s s t a n d and t e s t i f y i n h i s own b e h a l f and, 

i f he e x e r c i s e s t h a t r i g h t , not t o be the s u b j e c t of comment 

by the p r o s e c u t i n g a t t o r n e y . " Bush v. S t a t e , 695 So. 2d 70, 
132 ( A l a . Crim. App. 1995) ( c i t a t i o n s o m i t t e d ) . 

"A r e v e r s a l [based on a p r o s e c u t o r ' s improper 
comment on the defendant's f a i l u r e t o t e s t i f y ] may be 
p r e v e n t e d i f the t r i a l c o u r t s u s t a i n s an o b j e c t i o n t o 
the improper remark and p r o m p t l y and a p p r o p r i a t e l y 
i n s t r u c t s the j u r y as t o the i m p r o p r i e t y of the 
remark. Ex p a r t e W i l s o n , 571 So. 2d 1251 ( A l a . 
1990). In d e t e r m i n i n g whether the c u r a t i v e 
i n s t r u c t i o n s e r a d i c a t e d the p r e j u d i c e caused by the 
improper remark, we must c o n s i d e r each case on i t s 
own f a c t s . W h i t t v. S t a t e [ , 370 So. 2d 736 ( A l a . 
1 9 7 9 ) ] . The 'type of remark ... whether p r o m p t l y 
o b j e c t e d t o , and the a p p r o p r i a t e n e s s of the t r i a l 
judge's i n s t r u c t i o n s ' s h a l l be c o n s i d e r e d . I d . , 370 
So. 2d a t 133." 

Bush, 695 So. 2d a t 133. In W h i t t v. S t a t e , the Alabama 

Supreme Court e x p l a i n e d t h a t when a p r o s e c u t o r comments on a 

defendant's f a i l u r e t o t e s t i f y : 
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" [ A ] t a minimum, the t r i a l judge must s u s t a i n the 
o b j e c t i o n , and s h o u l d then p r o m p t l y and v i g o r o u s l y 
g i v e a p p r o p r i a t e i n s t r u c t i o n s t o the j u r y . Such 
i n s t r u c t i o n s s h o u l d i n c l u d e t h a t such remarks are 
improper and t o d i s r e g a r d them; t h a t statements of 
c o u n s e l are not e v i d e n c e ; t h a t under the law the 
defendant has the p r i v i l e g e t o t e s t i f y i n h i s own 
b e h a l f or not; t h a t he cannot be c o m p e l l e d t o 
t e s t i f y a g a i n s t h i m s e l f ; and, t h a t no presumption of 
g u i l t or i n f e r e n c e of any k i n d s h o u l d be drawn from 
h i s f a i l u r e t o t e s t i f y . With a p p r o p r i a t e 
i n s t r u c t i o n s , we h o l d t h a t the e r r o r of the 
p r o s e c u t o r ' s remarks w i l l be s u f f i c i e n t l y v i t i a t e d 
so t h a t such e r r o r i s harmless beyond a r e a s o n a b l e 
doubt. U. S. v. Brown, 546 F.2d 166 (5th C i r . 
1977); Chapman v. C a l i f o r n i a , 386 U.S. 18, 87 S. Ct. 
824, 17 L. Ed. 2d 705 (1967)." 

370 So. 2d 736, 739 ( A l a . 1979). See a l s o Ex p a r t e W i l s o n , 

571 So. 2d 1251, 1265 ( A l a . 1990). A l t h o u g h the c i r c u i t 

c o u r t ' s i n s t r u c t i o n must a d e q u a t e l y i n f o r m the j u r y t h a t the 

defendant's f a i l u r e t o t e s t i f y must not be c o n s i d e r e d and t h a t 

no u n f a v o r a b l e i n f e r e n c e may be drawn t h e r e f r o m , t h e r e i s no 

p a r t i c u l a r v e r b i a g e t h a t must be used t o convey t h i s message. 

See W h i t t , 370 So. 2d a t 739 ( r e c o g n i z i n g t h a t t r i a l c o u r t ' s 

i n s t r u c t i o n s , i n o r d e r t o remove any p o s s i b l e p r e j u d i c e from 

improper comments by the p r o s e c u t o r as t o the f a i l u r e of the 

defendant t o tak e the w i t n e s s s t a n d , need not c o n t a i n any 

p a r t i c u l a r " v e r b i a g e , " and c o u r t s w i l l " c o n s i d e r the 

c i r c u m s t a n c e s of each case on i t s own, c o n s i d e r i n g the type of 

remark, whether r e p l y i n k i n d or not, whether p r o m p t l y 
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o b j e c t e d t o , and the a p p r o p r i a t e n e s s of the t r i a l judge's 

i n s t r u c t i o n s ) ; P e t t i b o n e v. S t a t e , 891 So. 2d 280, 283 ( A l a . 
Crim. App. 2003). 

T h i s Court has t h o r o u g h l y r e v i e w e d the p r o s e c u t o r ' s 

comment and the p r o c e e d i n g s t h a t f o l l o w e d and h o l d s " t h a t the 

t r i a l c o u r t ' s c u r a t i v e i n s t r u c t i o n t o the j u r y a d e q u a t e l y 

c u r e d any p r e j u d i c e . " Simmons v. S t a t e , 797 So. 2d 1134, 1164 

( A l a . Crim. App. 1999). The c i r c u i t c o u r t s u s t a i n e d defense 

c o u n s e l ' s o b j e c t i o n i m m e d i a t e l y a f t e r the comment. The 

c i r c u i t c o u r t then p r o m p t l y i n s t r u c t e d the j u r y t h a t M i t c h e l l 

has an a b s o l u t e r i g h t not t o t e s t i f y and t h a t the j u r y c o u l d 

not draw an adverse i n f e r e n c e from M i t c h e l l ' s d e c i s i o n not t o 

t e s t i f y . The c i r c u i t c o u r t then i n s t r u c t e d the j u r y t o 

d i s r e g a r d the comment and asked the j u r o r s i f th e y c o u l d 

comply w i t h t h a t i n s t r u c t i o n . The r e c o r d i n d i c a t e s t h a t the 

j u r o r s nodded t h e i r heads t o s i g n a l t h a t they c o u l d d i s r e g a r d 

the comment. C f ^ P e r a i t a v. S t a t e , 897 So. 2d 1161, 1204 

( A l a . Crim. App. 2 0 0 4 ) ( " ' J u r o r s are presumed t o f o l l o w the 

t r i a l c o u r t ' s i n s t r u c t i o n s . ' " ) ( q u o t i n g B r y a n t v. S t a t e , 727 

So. 2d 870, 874-75 ( A l a . Crim. App. 1998); Burgess v. S t a t e , 

827 So. 2d 134, 162 ( A l a Crim. App. 1 9 9 8 ) ( " J u r o r s are presumed 

t o f o l l o w the c o u r t ' s i n s t r u c t i o n s . " ) . 
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Based on the c i r c u m s t a n c e s of t h i s case, the c i r c u i t 

c o u r t ' s j u r y i n s t r u c t i o n c u r e d any p r e j u d i c e t h a t might have 

r e s u l t e d from the p r o s e c u t o r ' s improper comment; t h e r e f o r e , 

t h i s i s s u e does not e n t i t l e M i t c h e l l any r e l i e f . See Troup v.  

S t a t e , 32 A l a . App. 309, 319-20, 26 So. 2d 611, 620 ( A l a . App. 

1946) ( h o l d i n g t h a t when "the t r i a l c o u r t s u s t a i n s the 

o b j e c t i o n [to the p r o s e c u t o r ' s improper comment on the 

defendant's f a i l u r e t o t e s t i f y ] and p r o m p t l y and a p p r o p r i a t e l y 

i n s t r u c t s the j u r y of the i m p r o p r i e t y of such remarks, then 

such remarks s h o u l d not cause a r e v e r s a l of the case") 

( c i t a t i o n s o m i t t e d ) . 

B. 

M i t c h e l l next argues t h a t the p r o s e c u t o r ' s r e b u t t a l 

c l o s i n g argument i n the p e n a l t y phase i m p r o p e r l y i n f l a m e d the 

p a s s i o n s and p r e j u d i c e s of the j u r y , i m p r o p e r l y urged the j u r y 

not t o show M i t c h e l l any mercy, and i m p r o p e r l y argued t h a t 

M i t c h e l l ' s m i t i g a t i o n e v i d e n c e o f f e r e d o n l y an excuse. The 

p o r t i o n of the p r o s e c u t o r ' s c l o s i n g argument t h a t M i t c h e l l 

a s s e r t s was improper i s as f o l l o w s : 
"You know, s i t t i n g a t t h a t t a b l e I've had a 

unique p r o s p e c t i v e . You know, about f o u r years ago 
I s a t where t h a t f a m i l y i s s i t t i n g . My b r o t h e r was 
k i l l e d over some c a r rims t h a t I had bought f o r him 
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f o r no reason. And I wonder when the y k i l l e d him, 
what was h i s c h o i c e ? L i f e or death? 

"You see, he's s i t t i n g here today and he's 
a s k i n g you t o make a c h o i c e t h a t he d i d n ' t make. 
He's a s k i n g you t o t a k e a l l of t h i s s t u f f , a l l of 
these excuses, and b o t t l e them up and walk back t h e r e 
and choose l i f e . I know how t h e y f e e l . I've s a t 
t h e r e . I've s a t t h e r e . 

" L i f e or d e a t h . You see, i n l i f e you get t o 
c a r r y on. The money, you get i t back. The c a r rims 
or whatever, you buy some more. But when you make a 
c a l c u l a t e d d e c i s i o n t o t a k e someone's l i f e , you can't 
get t h a t back. I t ' s one s h o t . You get one shot a t 
l i f e . And each one of those v i c t i m s got one s h o t , 
but i t wasn't a t l i f e . I t wasn't one shot a t l i f e . 
I t was t h a t one shot t h a t he put b e h i n d t h e i r e a r . 
He chose death f o r those p e o p l e . He chose death l a s t 
year T h a n k s g i v i n g Day f o r Ms. Smith. He chose death 
f o r Ms. Olney. And he chose death f o r Mr. 
A y l e s w o r t h . 

" T h i s i s no time f o r sympathy, l a d i e s and 
gentlemen. I t ' s no time f o r sympathy, none 
whatsoever, none. Get i t out of your mind. Those 
are excuses. And t h e r e ' s a s a y i n g t h a t my 
grandmother used t o t e l l me a l l the time and I 
remember i t . I remember i t v e r b a t i m . Excuses are 
monuments t h a t b u i l d b r i d g e s t h a t l e a d s t o nowhere, 
and those who use them are incompetent and masters of 
n o t h i n g . Those are excuses. He k i l l e d t hose p e o p l e 
and now he wants you t o do something t h a t he c o u l d n ' t 
even do, t h a t he would not do, and t h a t he d i d not 
do. Throw your sympathy away. There's no room f o r 
sympathy here. No, ma'am; no, s i r . 

" D u r i n g j u r y s e l e c t i o n you each, each one of 
you, each one of you — t h a t q u e s t i o n was asked by 
[the S t a t e ] , c o u l d you c o n s i d e r the death p e n a l t y as 
an o p t i o n . And everybody i n t h i s box s a i d yes, they 
c o u l d c o n s i d e r the death p e n a l t y as an o p t i o n . W e l l , 
l a d i e s and gentlemen, r i g h t now, r i g h t here, r i g h t 
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now, i n t h i s courtroom, I s t a n d here on b e h a l f of the 
S t a t e of Alabama a l o n g w i t h Ms. F o s t e r and I's a s k i n g 
you t o do the r i g h t t h i n g h e r e , t o do what the law 
p r o v i d e s , t o f o l l o w the law. I'm a s k i n g you t o 
sentence t h a t man t o d e a t h . " 

(R. 1171-73.) M i t c h e l l f a i l e d t o o b j e c t t o t h i s p o r t i o n of 

the p r o s e c u t o r ' s argument; t h e r e f o r e , t h i s C ourt w i l l r e v i e w 

i t f o r p l a i n e r r o r . See Rule 45A, A l a . R. App. P. 

A f t e r r e v i e w i n g the r e c o r d and the arguments of c o u n s e l , 

t h i s Court h o l d s t h a t the m a j o r i t y of the p r o s e c u t o r ' s 

comments were a c t u a l l y p l e a s f o r j u s t i c e . In a d d r e s s i n g an 

analogous s i t u a t i o n i n Newton v. S t a t e , [Ms. CR-05-1517, Oct. 

2, 2009] So. 3d , ( A l a . Crim. App. 2009), t h i s 

C o urt s t a t e d : 

" F i n a l l y , Newton c o m p l a i n s a b o u t t h e f o l l o w i n g 
t h a t o c c u r r e d d u r i n g t h e p r o s e c u t o r ' s p e n a l t y p h a s e 
r e b u t t a l c l o s i n g a r g u m e n t : 

" ' I want you t o t h i n k a b o u t t h i s . He 
s a t as t h e j u d g e , t h e j u r y , and t h e 
e x e c u t i o n e r on [ C h a r l e s ] W h a t l e y . He 
a d m i n i s t e r e d t h e d e a t h p e n a l t y t o [ C h a r l e s ] 
W h a t l e y w i t h o u t h i s mamma --

"'-- h i s son o r h i s b r o t h e r h a v i n g t h e 
o p p o r t u n i t y t o s t a n d i n f r o n t o f a j u r y o f 
12 good Macon C o u n t y c i t i z e n s and beg them 
f o r h i s l i f e . He w a nts j u s t i c e . I s u b m i t 
t o you t h a t he does n o t want j u s t i c e . He 
has d e m o n s t r a t e d i n h i s a c t i o n s t h a t t h a t ' s 
n o t what he w a n t s . He d i d n ' t g i v e 
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[ C h a r l e s ] W h a t l e y t h e o p p o r t u n i t y t o a s k 
you 12 o r any o t h e r 12 t o s t a n d h e r e and 
s a y why I s h o u l d -- ' 

"(R. 1106-07.) 

"We a d d r e s s e d a s i m i l a r argument i n G e n t r y v.  
S t a t e , 68 9 So. 2d 894, 90 6 ( A l a . C r i m . App. 1 9 9 4 ) , 
r e v ' d on o t h e r g r o u n d s , 689 So. 2d 916 ( A l a . 1 9 9 6 ) , 
as f o l l o w s : 

"'The a p p e l l a n t c o n t e n d s t h a t t h e 
f o l l o w i n g comments by t h e p r o s e c u t o r i n 
c l o s i n g argument c o n s t i t u t e d an i m p r o p e r 
a p p e a l t o t h e j u r y t o have sympathy f o r t h e 
v i c t i m : " [ n ] o b o d y went o u t and e m p a n e l e d a 
j u r y f o r Kim H i l l " ; " [ y ] o u can l o o k a t Ward 
G e n t r y , b u t you c a n n o t l o o k a t Kim H i l l " ; 
"nobody went o u t and g o t a j u d g e f o r Kim"; 
"nobody went o u t and g o t two l a w y e r s f o r 
Kim"; and " [ h ] e was h e r j u d g e , and h e r 
j u r y , and h e r e x e c u t i o n e r . " He a r g u e s t h a t 
t h e s e comments " i m p e r m i s s i b l y i n f l u e n c e d 
t h e j u r y t o d i s r e g a r d [ i t s ] l e g a l d u t i e s 
and r e n d e r a g u i l t y v e r d i c t b e c a u s e o f 
[ i t s ] s ympathy f o r t h e d e c e a s e d . " We do 
n o t a g r e e . We v i e w t h e comments as a c a l l 
f o r j u s t i c e , n o t sympathy, and, t h u s 
c o n c l u d e t h a t t h e y a r e w i t h i n t h e l a t i t u d e 
a l l o w e d p r o s e c u t o r s i n t h e i r e x h o r t a t i o n t o 
t h e j u r y t o d i s c h a r g e i t s d u t i e s . Ex p a r t e  
W a l d r o p , 459 So. 2d 959 ( A l a . 1 9 8 4 ) , c e r t . 
d e n i e d , 471 U.S. 1030, 105 S. C t . 2050, 85 
L. Ed. 2d 323 ( 1 9 8 5 ) ; R u t l e d g e v. S t a t e . 
The comment t h a t G e n t r y was " h e r j u d g e , and 
h e r j u r y , and h e r e x e c u t i o n e r " was t h e 
p r o s e c u t o r ' s i m p r e s s i o n and o p i n i o n d e r i v e d 
f r o m t h e e v i d e n c e i n t h e c a s e , w h i c h he 
c o u l d l e g i t i m a t e l y a r g u e . H e n d e r s o n v. 
S t a t e , 584 So. 2d 841 ( A l a . C r . App. 1 9 8 8 ) ; 
G a l l o w a y v. S t a t e , 484 So. 2d 1199 ( A l a . 
C r . App. 1 9 8 6 ) . ' 
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" S i m i l a r l y , we f i n d t h e p r o s e c u t o r ' s r e m a r k s t o be an 
a p p r o p r i a t e c a l l f o r j u s t i c e . T h e r e f o r e , we do n o t 
f i n d t h a t t h e r e was any e r r o r i n t h i s r e g a r d . " 

Cf. Ingram v. S t a t e , 779 So. 2d 1225, 1268-69 ( A l a . Crim. App. 

1 9 9 9 ) ( u p h o l d i n g r e f e r e n c e s t o " d r i v e - b y s h o o t i n g s " and "drug 

w a r s " ) . 

L i k e w i s e , t h i s C ourt cannot conclude t h a t the p r o s e c u t o r ' s 

c l o s i n g argument '"'so i n f e c t e d the t r i a l w i t h u n f a i r n e s s as 

t o make the r e s u l t i n g c o n v i c t i o n a d e n i a l of due p r o c e s s . ' " ' 

Sneed v. S t a t e , 1 So. 3d a t 138 ( q u o t i n g Darden v. Wainwright, 

477 U.S. a t 181, q u o t i n g i n t u r n D o n n e l l y v. D e C h r i s t o f o r o , 

416 U.S. a t 643). The p r o s e c u t o r ' s r e f e r e n c e s t o h i s 

b r o t h e r ' s death appear t o have been i n t e n d e d t o i l l u s t r a t e the 

impact and g r a v i t y of murder, i . e . , s t o l e n p r o p e r t y can be 

r e p l a c e d but people cannot. F u r t h e r , i t i s not improper f o r 

a p r o s e c u t o r t o urge the j u r y t o s e t a s i d e i t s sympathies i n 

making i t s p e n a l t y - p h a s e d e t e r m i n a t i o n . Gobble v. S t a t e , [Ms. 

CR-05-0225, Feb. 5, 2010] So. 3d , ( A l a . Crim App. 

2010); Boyd v. S t a t e , 715 So. 2d 825, 846 ( A l a . Crim. App. 

1997). L i k e w i s e , i t i s not improper f o r the p r o s e c u t o r t o 

i n f o r m the j u r y t h a t the S t a t e seeks a d e a t h recommendation 

from i t . See Brown v. S t a t e , [Ms. CR-07-1332, June 25, 2010] 

So. 3d , ( A l a . Crim. App. 2010) ( u p h o l d i n g the 
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p r o s e c u t o r ' s s t a t e m e n t : " I ask you t o g i v e h i s sympathy and 

the r e s u l t of t h e i r begging the same way he gave i t t o D o t t y 

Jemison and Cherea Jemison and sentence him t o death or 

recommend the sentence of death as the law a l l o w s based on the 

p r o o f t o you"). S i m i l a r l y , the p r o s e c u t o r , as an advocate, may 

argue t o the j u r y t h a t i t s h o u l d g i v e the defendant's 

m i t i g a t i n g e v i d e n c e l i t t l e or no weig h t . See S t a t e v. S t o r e y , 
40 S.W.3d 898, 910-11 (Mo. 2001) ( h o l d i n g t h a t no e r r o r 

r e s u l t e d from the p r o s e c u t o r ' s c h a r a c t e r i z a t i o n of m i t i g a t i o n 

as excuses because the " S t a t e i s not r e q u i r e d t o agree w i t h 

the defendant t h a t the e v i d e n c e o f f e r e d d u r i n g the p e n a l t y 

phase i s s u f f i c i e n t l y m i t i g a t i n g t o p r e c l u d e i m p o s i t i o n of the 

death s e n t e n c e [ , and] the S t a t e i s f r e e t o argue t h a t the 

e v i d e n c e i s not m i t i g a t i n g a t a l l " ) . F i n a l l y , i t i s not 

improper f o r the p r o s e c u t o r t o argue t h a t the defendant showed 

the v i c t i m s no mercy. Melson v. S t a t e , 775 So. 2d 857, 893 

( A l a . Crim. App. 1999) ( h o l d i n g t h a t the p r o s e c u t o r ' s 

statement -- " I want you t o g i v e some mercy t o [Melson] j u s t 

as he gave t o the murder and robb e r y v i c t i m s over t h e r e i n 

t h a t c o o l e r " -- not i m p r o p e r ) . Because the " p r o s e c u t o r ' s 

remarks [were] an a p p r o p r i a t e c a l l f o r j u s t i c e , " Ingram, 779 
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So. 2d a t 1269, and w i t h i n the bounds of an a d v e r s a r i a l 

s e t t i n g , t h i s i s s u e does not e n t i t l e M i t c h e l l t o any r e l i e f . 

Moreover, even i f p a r t of the p r o s e c u t o r ' s argument were 

improper, such i m p r o p r i e t y would not r i s e t o the l e v e l of 

p l a i n e r r o r . Rule 45A, A l a . R. Crim. P. " [ S ] t a t e m e n t s of 

c o u n s e l i n argument t o the j u r y must be viewed as d e l i v e r e d i n 

the heat of debate; such statements are u s u a l l y v a l u e d by the 

j u r y a t t h e i r t r u e worth and are not e x p e c t e d t o become 

f a c t o r s i n the f o r m a t i o n of the v e r d i c t . " Bankhead v. S t a t e , 

585 So. 2d 97, 106-07 ( A l a . Cr. App. 1989) ( c i t i n g Orr v.  

S t a t e , 462 So. 2d 1013, 1016 ( A l a . Crim. App. 1984)); and 

Sanders v. S t a t e , 426 So. 2d 497, 509 ( A l a . Crim. App. 1982). 

See a l s o Brown v. S t a t e , [Ms. CR-07-1332, June 25, 2010] 

So. 3d a t . 

F u r t h e r , throughout the t r i a l , the j u r o r s were i n s t r u c t e d 

t h a t the arguments of c o u n s e l are not e v i d e n c e and t h a t they 

s h o u l d not base t h e i r d e c i s i o n on p a s s i o n or any o t h e r 

a r b i t r a r y f a c t o r . See P e r a i t a v. S t a t e , 897 So. 2d a t 1204 

("'Jurors are presumed t o f o l l o w the t r i a l c o u r t ' s 

i n s t r u c t i o n s . ' " ( q u o t i n g B r y a n t v. S t a t e , 727 So. 2d a t 874¬

7 5 ) ) ; and Burgess v. S t a t e , 827 So. 2d a t 162 ("Jurors are 

presumed t o f o l l o w the c o u r t ' s i n s t r u c t i o n s . " ) . F u r t h e r , 
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a f t e r the p r o s e c u t o r ' s argument and the c i r c u i t c o u r t ' s 

i n s t r u c t i o n s , the j u r y recommended t h a t M i t c h e l l be s entenced 

t o l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y of p a r o l e ; 

t h e r e f o r e , any erroneous comment was h a r m l e s s . See 

K i l l i n g s w o r t h v. S t a t e , [Ms. CR-06-0854, Nov. 13, 2009] 

So. 3d , ( A l a . Crim. App. 2009) ( h o l d i n g t h a t e r r o r s i n 

the p e n a l t y phase were harmless because the j u r y recommended 

a sentence of l i f e i n p r i s o n w i t h o u t the p o s s i b i l i t y of 

p a r o l e ) ; Burgess v. S t a t e , 723 So. 2d 742, 756 ( A l a . Crim. 

App. 1997) ( h o l d i n g t h a t " [ e ] v e n i f any e r r o r had o c c u r r e d 

d u r i n g the sentence phase argument, i t would have been 

harmless because the j u r y recommended t h a t Burgess be 

s e ntenced t o l i f e imprisonment w i t h o u t p a r o l e " ) . 

Based on the f o r e g o i n g , " [ t ] h e r e i s no i n d i c a t i o n t h a t the 

p r o s e c u t o r ' s comment[s] so i n f e c t e d the t r i a l w i t h u n f a i r n e s s 

t h a t [ M i t c h e l l ] was d e n i e d a f a i r t r i a l . " Brown v. S t a t e , 11 

So. 3d a t 909. A c c o r d i n g l y , t h i s C o u r t does not f i n d t h a t the 

p r o s e c u t o r ' s comments rose t o the l e v e l of p l a i n e r r o r . 

X I I . 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t ' s p e n a l t y -

phase j u r y i n s t r u c t i o n s were ambiguous. Without p o i n t i n g t o 

any s p e c i f i c d e f i c i e n c y i n the c i r c u i t c o u r t ' s i n s t r u c t i o n , 
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M i t c h e l l argues, i n g e n e r a l terms, t h a t the c i r c u i t c o u r t ' s 

i n s t r u c t i o n f a i l e d t o p r o p e r l y i n f o r m the j u r y of i t s r o l e and 

r e s p o n s i b i l i t y i n d e t e r m i n i n g h i s sentence. Because M i t c h e l l 

f a i l e d t o o b j e c t t o the c i r c u i t c o u r t ' s i n s t r u c t i o n s a t t r i a l , 

t h i s i s s u e w i l l be r e v i e w e d f o r p l a i n e r r o r o n l y . See Rule 

4 5A, A l a . R. App. P. 

"When r e v i e w i n g a t r i a l c o u r t ' s j u r y i n s t r u c t i o n s , [ t h i s 

C ourt] must view them as a whole, not i n b i t s and p i e c e s , and 

as a r e a s o n a b l e j u r o r would have i n t e r p r e t e d them." Johnson 

v. S t a t e , 820 So. 2d 842, 874 ( A l a . Crim. App. 2000). 

"A t r i a l c o u r t has b r o a d d i s c r e t i o n when 
f o r m u l a t i n g i t s j u r y i n s t r u c t i o n s . See W i l l i a m s v.  
S t a t e , 611 So. 2d 1119, 1123 ( A l a . Cr. App. 1992). 
When r e v i e w i n g a t r i a l c o u r t ' s i n s t r u c t i o n s , '"the 
c o u r t ' s charge must be taken as a whole, and the 
p o r t i o n s c h a l l e n g e d are not t o be i s o l a t e d t h e r e f r o m 
or t a k e n out of c o n t e x t , but r a t h e r c o n s i d e r e d 
t o g e t h e r . " ' S e l f v. S t a t e , 620 So. 2d 110, 113 ( A l a . 
Cr. App. 1992) ( q u o t i n g P o r t e r v. S t a t e , 520 So. 2d 
235, 237 ( A l a . Cr. App. 1987)); see a l s o Beard v.  
S t a t e , 612 So. 2d 1335 ( A l a . Cr. App. 1992); 
A l e x a n d e r v. S t a t e , 601 So. 2d 1130 ( A l a . Cr. App. 
1992). " 

W i l l i a m s v. S t a t e , 795 So. 2d 753, 780 ( A l a . Crim. App. 1999). 

F u r t h e r , "[w]hen a l l e g e d l y ambiguous j u r y i n s t r u c t i o n s have 

p u r p o r t e d l y p r e j u d i c e d a defendant's case, [ t h i s Court] must 

determine '"whether t h e r e i s a r e a s o n a b l e l i k e l i h o o d t h a t the 

j u r y has a p p l i e d the c h a l l e n g e d i n s t r u c t i o n s i n a way" t h a t 
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v i o l a t e s the c o n s t i t u t i o n . ' " Lewis v. S t a t e , 24 So. 3d a t 520 

( c i t i n g E s t e l l e v. McGuire, 502 U.S. 62, 72 (1991), q u o t i n g i n 

t u r n Boyde v. C a l i f o r n i a , 494 U.S. 370, 380 (1990)). 

I n i t i a l l y , t h i s C ourt notes t h a t i t appears t h a t most of 

the language found i n the c i r c u i t c o u r t ' s i n s t r u c t i o n s was 

e i t h e r t a k e n from Alabama's p a t t e r n j u r y i n s t r u c t i o n s or were 

r e q u e s t e d by M i t c h e l l h i m s e l f . See Ex p a r t e Wood, 715 So. 2d 

819, 824 ( A l a . 1998) ( r e c o g n i z i n g t h a t i n most i n s t a n c e s use 

of the p a t t e r n j u r y i n s t r u c t i o n s w i l l not r e s u l t i n p l a i n 

e r r o r ; however, " t h e r e may be some i n s t a n c e s when u s i n g those 

p a t t e r n charges would be m i s l e a d i n g or e r r o n e o u s " ) . 

F u r t h e r , t h i s C o u r t has r e v i e w e d the c i r c u i t c o u r t ' s 

p e n a l t y - p h a s e j u r y i n s t r u c t i o n s and f i n d s t h a t the 

i n s t r u c t i o n s were not ambiguous and t h a t they d i d not m i s l e a d 

the j u r y r e g a r d i n g i t s p e n a l t y - p h a s e r o l e . The c i r c u i t c o u r t 

c o r r e c t l y i n s t r u c t e d the j u r y r e g a r d i n g i t s r o l e i n the 

p e n a l t y phase. I t t h o r o u g h l y i n s t r u c t e d the j u r y r e g a r d i n g 

a g g r a v a t i n g c i r c u m s t a n c e s and m i t i g a t i n g c i r c u m s t a n c e s . The 

c i r c u i t c o u r t then p r o p e r l y i n s t r u c t e d the j u r y r e g a r d i n g the 

burdens of p r o o f f o r a g g r a v a t i n g c i r c u m s t a n c e s and m i t i g a t i n g 

c i r c u m s t a n c e s . The c i r c u i t c o u r t c o r r e c t l y d e f i n e d the 

a g g r a v a t i n g c i r c u m s t a n c e s . The c i r c u i t c o u r t then i n s t r u c t e d 
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the j u r y r e g a r d i n g s t a t u t o r y m i t i g a t i o n and i n f o r m e d the j u r y 

t h a t i t c o u l d c o n s i d e r any a s p e c t of M i t c h e l l ' s c h a r a c t e r or 

r e c o r d or any of the c i r c u m s t a n c e s of the o f f e n s e t h a t 

M i t c h e l l had o f f e r e d as a b a s i s f o r a sentence of l i f e w i t h o u t 

p a r o l e . F u r t h e r , the c i r c u i t c o u r t t h o r o u g h l y i n s t r u c t e d the 

j u r y r e g a r d i n g the p r o c e s s by which i t s h o u l d c o n s i d e r the 

a g g r a v a t i n g c i r c u m s t a n c e s and m i t i g a t i n g c i r c u m s t a n c e s i n 

r e a c h i n g i t s d e c i s i o n . F i n a l l y , the c i r c u i t c o u r t p r o p e r l y 

i n s t r u c t e d the j u r y r e g a r d i n g the w e i g h i n g p r o c e s s . 

A f t e r t h o r o u g h l y r e v i e w i n g the c i r c u i t c o u r t ' s p e n a l t y -

phase i n s t r u c t i o n s , t h i s C ourt f i n d s t h a t they were not 

ambiguous or m i s l e a d i n g . F u r t h e r , t h e r e was no i n d i c a t i o n i n 

the r e c o r d t h a t the j u r y was con f u s e d by any of the c i r c u i t 

c o u r t ' s i n s t r u c t i o n s and the j u r y recommended a sentence of 

l i f e w i t h o u t the p o s s i b i l i t y of p a r o l e . See Lewi s , 24 So. 3d 

at 520 ( u p h o l d i n g a l l e g e d l y redundant and c o n f u s i n g j u r y 

i n s t r u c t i o n s where t h e r e was "no e v i d e n c e of any c o n f u s i o n on 

the p a r t of the j u r y " ) ; K i l l i n g w o r t h v. S t a t e , [Ms. CR-06-

0854, Nov. 13, 2009] So. 3d , ( A l a . Crim. App. 

2009) ( h o l d i n g t h a t e r r o r s i n the p e n a l t y phase were harmless 

because the j u r y recommended a sentence of l i f e i n p r i s o n 
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w i t h o u t the p o s s i b i l i t y of p a r o l e ) . C o n s equently, t h i s i s s u e 

does not e n t i t l e M i t c h e l l t o any r e l i e f . 

X I I I . 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t e r r e d i n 

f a i l i n g t o g r a n t him a c o n t i n u a n c e based on the S t a t e ' s 

a l l e g e d d i s c o v e r y v i o l a t i o n s . 

"The g u i d e l i n e s f o r d e t e r m i n i n g whether a t r i a l c o u r t has 

abused i t s d i s c r e t i o n i n d e nying a c o n t i n u a n c e are s e t out i n 

Ex p a r t e Saranthus, 501 So. 2d 1256, 1257 ( A l a . 1986)." 

F o r t e n b e r r y v. S t a t e , 545 So. 2d 129, 138 ( A l a . Crim. App. 

1988). In Saranthus, the Alabama Supreme Court e x p l a i n e d : 
"A motion f o r a c o n t i n u a n c e i s addressed t o the 
d i s c r e t i o n of the c o u r t and the c o u r t ' s r u l i n g on i t 
w i l l not be d i s t u r b e d u n l e s s t h e r e i s an abuse of 
d i s c r e t i o n . F l e t c h e r v. S t a t e , 291 A l a . 67, 277 So. 
2d 882 (1973) . I f the f o l l o w i n g p r i n c i p l e s are 
s a t i s f i e d , a t r i a l c o u r t s h o u l d g r a n t a motion f o r 
c o n t i n u a n c e on the ground t h a t a w i t n e s s or e v i d e n c e 
i s absent: (1) the e x p e c t e d e v i d e n c e must be m a t e r i a l 
and competent; (2) t h e r e must be a p r o b a b i l i t y t h a t 
the e v i d e n c e w i l l be f o r t h c o m i n g i f the case i s 
c o n t i n u e d ; and (3) the moving p a r t y must have 
e x e r c i s e d due d i l i g e n c e t o secure the e v i d e n c e . 
Knowles v. B l u e , 209 A l a . 27, 32, 95 So. 481, 485-86 
(1923) ." 

Ex p a r t e Saranthus, 501 So. 2d a t 1257. See a l s o P r i c e v.  

S t a t e , 725 So. 2d 1003, 1060-61 ( A l a . Crim. App. 1997). 
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In t h i s case, M i t c h e l l argues t h a t a c o n t i n u a n c e was 

n e c e s s a r y because he d i d not have access t o s e v e r a l key p i e c e s 

of e v i d e n c e u n t i l the week of t r i a l . A t t r i a l , defense 

c o u n s e l argued t h a t the defense needed a c o n t i n u a n c e t o o b t a i n 

and/or r e v i e w the f o l l o w i n g : 1) a copy of the Department of 

F o r e n s i c S c i e n c e s ' r e p o r t r e g a r d i n g the i n a b i l i t y t o t e s t 

s t a i n s on M i t c h e l l ' s c l o t h e s f o r DNA because the sample was 

i n s u f f i c i e n t ; 2) a copy of D e t e c t i v e P h i l l i p R u s s e l l ' s 

s u p p l e m e n t a l r e p o r t i n d i c a t i n g t h a t a w i t n e s s i d e n t i f i e d 

M i t c h e l l from the v i d e o of the crime t h a t was a i r e d on 

t e l e v i s o n ; 3) the tapes of i n t e r v i e w s r e l a t i n g t o a 

subsequent, u n r e l a t e d murder i n v o l v i n g M i t c h e l l ; 4) a copy of 

K e v i n S p r a d l e y ' s a r r e s t r e p o r t ; and 5) c o p i e s of the 

p h o t o g r a p h i c l i n e u p s used by C l i f f o r d Davis and James Jackson 

i n i d e n t i f y i n g M i t c h e l l . 

D u r i n g the h e a r i n g , the c i r c u i t c o u r t h e a r d c o n f l i c t i n g 

s t a t e m e n t s . The S t a t e argued t h a t the Department of F o r e n s i c 

S c i e n c e s ' r e p o r t had not been p r o v i d e d t o the S t a t e and t h a t 

defense c o u n s e l had been g i v e n access t o the S t a t e ' s e n t i r e 

f i l e . The S t a t e argued t h a t i t s e n t i r e f i l e had been c o p i e d 

and t h a t defense c o u n s e l w a i t e d two weeks t o r e t r i e v e the 

f i l e . The S t a t e f u r t h e r a s s e r t e d t h a t D e t e c t i v e R u s s e l l had 
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o n l y r e c e n t l y p r e p a r e d the s u p p l e m e n t a l r e p o r t and t h a t i t was 

i m m e d i a t e l y d i s c l o s e d t o c o u n s e l . Defense c o u n s e l d e n i e d t h a t 

they w a i t e d two weeks t o r e t r i e v e the f i l e and d e n i e d t h a t 

t h e y had been g i v e n access t o the S t a t e ' s e n t i r e f i l e . 

M i t c h e l l ' s c o u n s e l , however, conceded t h a t they were i n no way 

i m p l y i n g t h a t the p r o s e c u t i o n had " i n t e n t i o n a l l y done 

a n y t h i n g " or t h a t the p r o s e c u t i o n was " t r [ y i n g ] t o h o l d back" 

e v i d e n c e . (R. 98-99.) Defense c o u n s e l a l s o a d m i t t e d t h a t 

some of the items may have been d i s c l o s e d and s u b s e q u e n t l y 

l o s t w h i l e i n t h e i r p o s s e s s i o n . 

To remedy any problem, the c o u r t ensured t h a t defense 

c o u n s e l d i d or would have each of the items l i s t e d above. 

F u r t h e r , the c i r c u i t c o u r t o f f e r e d defense c o u n s e l a d d i t i o n a l 

funds t o h i r e someone t o l i s t e n t o the tapes r e l a t i n g t o the 

subsequent murder i n v o l v i n g M i t c h e l l . The c i r c u i t c o u r t a l s o 

s t a t e d t h a t i t would ta k e a l o n g r e c e s s t o a l l o w defense 

c o u n s e l t o i n t e r v i e w the w i t n e s s i d e n t i f i e d i n D e t e c t i v e 

R u s s e l l ' s s u p p l e m e n t a l r e p o r t . 

Based on the c o n f l i c t i n g statements r e g a r d i n g defense 

c o u n s e l ' s d i l i g e n c e and the c i r c u i t c o u r t ' s remedy, t h i s C ourt 

cannot say t h a t the c i r c u i t c o u r t abused i t s d i s c r e t i o n by 

d e n y i ng M i t c h e l l ' s motion f o r a c o n t i n u a n c e . See Wimberly v. 
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S t a t e , 934 So. 2d 411, 424 ( A l a . Crim. App. 2005) ( " T r i a l 

judges n e c e s s a r i l y r e q u i r e a g r e a t d e a l of l a t i t u d e i n 

s c h e d u l i n g t r i a l s . Not the l e a s t of t h e i r problems i s t h a t of 

ass e m b l i n g the w i t n e s s e s , l a w y e r s , and j u r o r s a t the same 

p l a c e a t the same time , and t h i s burdens c o u n s e l s a g a i n s t 

c o n t i n u a n c e s e x c e p t f o r c o m p e l l i n g r easons. Consequently, 

b r o a d d i s c r e t i o n must be g r a n t e d t r i a l c o u r t s on m a t t e r s of 

c o n t i n u a n c e s . " ( c i t a t i o n s and i n t e r n a l q u o t a t i o n s o m i t t e d ) ) . 

Moreover, t h i s C o u r t has se a r c h e d the e n t i r e r e c o r d and f a i l e d 

t o f i n d any i n d i c a t i o n t h a t M i t c h e l l s u f f e r e d any p r e j u d i c e as 

a r e s u l t of the c i r c u i t c o u r t ' s d e n i a l of h i s motion f o r a 

co n t i n u a n c e . See Wimberly, 934 So. 2d a t 425 ( h o l d i n g t h a t 

the a p p e l l a n t had not e s t a b l i s h e d t h a t the d e n i a l of h i s 

motion t o c o n t i n u e was p r e j u d i c i a l ) ; T.D.M. v. S t a t e , [Ms. CR-

08-0355, June 25, 2010) So. 3d , ( A l a . Crim. App. 

2010) ( a f f i r m i n g the c i r c u i t c o u r t ' s d e n i a l of a motion t o 

co n t i n u e because t h e r e was no " i n d i c a t i o n of p r e j u d i c e 

s u f f e r e d by T.D.M. on t h i s ground."). T h i s Court " f i n d [ s ] i t 

e x t r e m e l y improbable t h a t the a d d i t i o n a l time f o r p r e p a r a t i o n 

r e q u e s t e d by [ M i t c h e l l ] would have changed the r e s u l t of the 

t r i a l . " P r i c e v. S t a t e , 725 So. 2d a t 1061 ( c i t i n g 

F o r t e n b e r r y v. S t a t e , 545 So. 2d a t 139). See a l s o Beauregard 
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v. S t a t e , 372 So. 2d 37, 43 ( A l a . Crim. App. 1979) ( c i t i n g 

C l a y t o n v. S t a t e , 45 A l a . App. 127, 129, 226 So. 2d 671, 672 

(1969)("The r e v e r s a l of a c o n v i c t i o n because of the r e f u s a l of 

the t r i a l judge t o g r a n t a c o n t i n u a n c e r e q u i r e s 'a p o s i t i v e 

d e m o n s t r a t i o n of abuse of j u d i c i a l d i s c r e t i o n . ' " ) ) . 

T h e r e f o r e , t h i s i s s u e does not e n t i t l e M i t c h e l l t o any r e l i e f . 

XIV. 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t e r r e d i n 

a d m i t t i n g gruesome photographs of the v i c t i m s ' wounds and by 

a l l o w i n g the p r o s e c u t o r t o use mannequin heads t o show the 

a n g l e and d i r e c t i o n of the b u l l e t s as t h e y e n t e r e d and 

t r a v e l e d t h r o u g h each of the v i c t i m s . 

To the e x t e n t M i t c h e l l argues t h a t the c i r c u i t c o u r t 

e r r o n e o u s l y a l l o w e d the p r o s e c u t o r t o i n t r o d u c e photographs of 

the v i c t i m s ' wounds, t h i s argument i s w i t h o u t m e r i t . Alabama 

c o u r t s have l o n g r e c o g n i z e d t h a t photographs d e p i c t i n g the 

crime scene and the wounds of the v i c t i m s are r e l e v a n t and 

a d m i s s i b l e . See S t a l l w o r t h v. S t a t e , 868 So. 2d 1128, 1151 

( A l a . Crim. App. 2 0 0 1 ) ( q u o t i n g Land v. S t a t e , 678 So. 2d 201, 

207 ( A l a . Crim. App. 1995))("The c o u r t s of t h i s s t a t e have 

r e p e a t e d l y h e l d t h a t photographs t h a t a c c u r a t e l y d e p i c t the 

crime scene and the n a t u r e of the v i c t i m ' s wounds are 
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a d m i s s i b l e d e s p i t e the f a c t t h a t t h e y may be gruesome or 

c u m u l a t i v e . " ) ; Ward v. S t a t e , 814 So. 2d 899, 906 ( A l a . Crim. 

App. 2 0 0 0 ) ( q u o t i n g S i e b e r t v. S t a t e , 562 So. 2d 586, 599 ( A l a . 

Crim. App. 1989)("The same r u l e a p p l i e s t o v i d e o t a p e s [ t h a t 

a p p l i e s to] p h o t o g r a p h s . . . . " ) ) . In Brooks v. S t a t e , t h i s 

C o urt e x p l a i n e d : 

" ' G e n e r a l l y , photographs are a d m i s s i b l e i n t o 
e v i d e n c e i n a c r i m i n a l p r o s e c u t i o n " i f t h e y t e n d t o 
prove or d i s p r o v e some d i s p u t e d or m a t e r i a l i s s u e , t o 
i l l u s t r a t e or e l u c i d a t e some o t h e r r e l e v a n t f a c t or 
e v i d e n c e , or t o c o r r o b o r a t e or d i s p r o v e some o t h e r 
e v i d e n c e o f f e r e d or t o be o f f e r e d , and t h e i r 
a d m i s s i o n i s w i t h i n the sound d i s c r e t i o n of the t r i a l 
j u dge."' Bankhead v. S t a t e , 585 So. 2d 97, 109 ( A l a . 
Crim. App. 1989), remanded on o t h e r grounds, 585 So. 
2d 112 ( A l a . 1991), a f f ' d on r e t u r n t o remand, 625 
So. 2d 1141 ( A l a . Crim. App. 1992), r e v ' d , 625 So. 2d 
1146 ( A l a . 1993), q u o t i n g Magwood v. S t a t e , 494 So. 
2d 124, 141 ( A l a . Crim. App. 1985), a f f ' d , 494 So. 2d 
154 ( A l a . 1986). ' P h o t o g r a p h i c e x h i b i t s are 
a d m i s s i b l e even though they may be c u m u l a t i v e , 
d e m o n s t r a t i v e of u n d i s p u t e d f a c t s , or gruesome.' 
W i l l i a m s v. S t a t e , 506 So. 2d 368, 371 ( A l a . Crim. 
App. 1986) ( c i t a t i o n s o m i t t e d ) . In a d d i t i o n , 
' p h o t ographic e v i d e n c e , i f r e l e v a n t , i s a d m i s s i b l e 
even i f i t has a tendency t o i n f l a m e the minds of the 
j u r o r s . ' Ex p a r t e S i e b e r t , 555 So. 2d 780, 784 ( A l a . 
1989). 'This c o u r t has h e l d t h a t autopsy 
photographs, a l t h o u g h gruesome, are a d m i s s i b l e t o 
show the e x t e n t of a v i c t i m ' s i n j u r i e s . ' Ferguson v.  
S t a t e , 814 So. 2d 925, 944 ( A l a . Crim. App. 2000), 
a f f ' d , 814 So. 2d 970 ( A l a . 2001). ' " [ A ] u t o p s y 
photographs d e p i c t i n g the c h a r a c t e r and l o c a t i o n of 
wounds on a v i c t i m ' s body are a d m i s s i b l e even i f they 
are gruesome, c u m u l a t i v e , or r e l a t e t o an u n d i s p u t e d 
m a t t e r . " ' Jackson v. S t a t e , 791 So. 2d 979, 1016 
( A l a . Crim. App. 2000), q u o t i n g P e r k i n s v. S t a t e , 808 
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So. 2d 1041, 1108 ( A l a . Crim. App. 1999), a f f ' d , 808 
So. 2d 1143 ( A l a . 2001), judgment v a c a t e d on o t h e r 
grounds, 536 U.S. 953 (2002), on remand t o , 851 So. 

2d 453 ( A l a . 2002)." 

973 So. 2d a t 393. 

T h i s C o u r t has re v i e w e d the photographs i n q u e s t i o n and 

h o l d s t h a t they were r e l e v a n t and a d m i s s i b l e t o show the 

e x t e n t of the v i c t i m s ' i n j u r i e s . F u r t h e r , a l t h o u g h 

u n p l e a s a n t , the photographs were not unduly gruesome. 

T h e r e f o r e , the c i r c u i t c o u r t d i d not commit any e r r o r i n 

a l l o w i n g the photographs t o be a d m i t t e d a t t r i a l . 

To the e x t e n t M i t c h e l l argues t h a t the c i r c u i t c o u r t 

e r r o n e o u s l y a l l o w e d the S t a t e t o use mannequin heads t o show 

the t r a j e c t o r y of the b u l l e t s t hrough the v i c t i m s on the 

grounds t h a t t h i s e v i d e n c e was i r r e l e v a n t , c u m u l a t i v e , and 

unduly p r e j u d i c i a l , h i s argument i s l i k e w i s e w i t h o u t m e r i t . 4 

Whether t o a l l o w the p r o s e c u t o r t o use mannequins t o a i d 

the j u r y i n u n d e r s t a n d i n g the t r a j e c t o r y of a b u l l e t t hrough 

a v i c t i m i s w i t h i n the sound d i s c r e t i o n of the c i r c u i t c o u r t 

and a c o n v i c t i o n " w i l l not be r e v e r s e d on a p p e a l u n l e s s [ t h a t 

4 T h i s Court notes t h a t M i t c h e l l does not argue and the 
r e c o r d does not i n d i c a t e t h a t the mannequin heads were 
d i s s i m i l a r t o the heads of the v i c t i m s . See I v e y v. S t a t e , 
369 So. 2d 1276, 1278 ( A l a . Crim. App. 1979) 
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d i s c r e t i o n ] has been c l e a r l y and g r o s s l y abused." Ivey v.  

S t a t e , 369 So. 2d 1276, 1278 ( A l a . Crim. App. 1979) ( c i t a t i o n s 

o m i t t e d ) . F u r t h e r , t h i s C ourt has h e l d t h a t the use of a 

mannequin t o demonstrate a v i c t i m ' s i n j u r i e s i s r e l e v a n t and 

a d m i s s i b l e . I d . ; see Minor v. S t a t e , 780 So. 2d 707, 765 

( A l a . Crim. App. 1999), o v e r r u l e d on o t h e r grounds, 780 So. 2d 

796 ( A l a . 2000); See a l s o Gobble v. S t a t e , [Ms. CR-05-0225, 

Feb. 5, 2010] So. 3d a t ("Demonstrations and 

experiments are p e r m i t t e d or p r o h i b i t e d i n the t r i a l c o u r t ' s 

d i s c r e t i o n . Thus, Alabama a p p e l l a t e c o u r t s have a f f i r m e d t r i a l 

c o u r t d e c i s i o n s p e r m i t t i n g an experiment on c r o s s - e x a m i n a t i o n 

t o t e s t the defendant's a b i l i t y t o c a l c u l a t e i n t e r e s t as he 

s a i d he had; a d e m o n s t r a t i o n u s i n g a mannequin and the 

defendant h e r s e l f t o d i s c r e d i t her a s s e r t i o n t h a t the 

p r o s e c u t e d homicide happened a c c i d e n t a l l y ; a d e m o n s t r a t i o n of 

the defendant's v e r s i o n of how a f i g h t o c c u r r e d , the s o l i c i t o r 

p l a y i n g the deceased and the defendant p l a y i n g h i m s e l f ; a 

d e m o n s t r a t i o n w herein the defendant made p r i n t s of h i s bare 

f e e t i n the sawdust on the courtroom f l o o r ; a d e m o n s t r a t i o n by 

the defendant of the e x t e n t t o which h i s i n j u r i e s had i m p a i r e d 

h i s a b i l i t y t o walk; and a d e m o n s t r a t i o n between a b r a i n 

damaged c h i l d and a s p e c i a l e d u c a t i o n t h e r a p i s t c a l c u l a t e d t o 
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show the c h i l d ' s p h y s i c a l and mental a b i l i t i e s . " ( q u o t i n g 

W i l l i a m A. Schroeder and Jerome A. Hoffman, Alabama E v i d e n c e 

§ 12:25 (3d ed. 2 0 0 6 ) ( f o o t n o t e s o m i t t e d ) ) . 

Here, the use of the mannequin heads was r e l e v a n t and 

a d m i s s i b l e t o i l l u s t r a t e the c o r o n e r ' s t e s t i m o n y r e g a r d i n g the 

t r a j e c t o r y of the b u l l e t s t h r o u g h the v i c t i m s and t o a i d the 

j u r y i n u n d e r s t a n d i n g the e x t e n t of the v i c t i m s ' i n j u r i e s . 

F u r t h e r , n o t h i n g i n the r e c o r d i n d i c a t e s t h a t "the use of the 

mannequin was ... c a l c u l a t e d t o u n f a i r l y p r e j u d i c e 

[ M i t c h e l l ] . " Ivey, 369 So. 2d a t 1279. Consequently, t h i s 

C o urt cannot say t h a t the c i r c u i t c o u r t " c l e a r l y and g r o s s l y 

abused" i t s d i s c r e t i o n by a l l o w i n g the p r o s e c u t o r t o use 

mannequin heads t o show the t r a j e c t o r y of the b u l l e t s t hrough 

the v i c t i m s . Ivey, 369 So. 2d a t 1278. 

XV. 

M i t c h e l l next argues t h a t "the [ c i r c u i t ] c o u r t committed 

r e v e r s i b l e e r r o r when i t a l l o w e d two w i t n e s s e s t o t e s t i f y as 

t o what th e y thought the defendant meant [by] the word 

' l i c k . ' " ( M i t c h e l l ' s b r i e f , a t 67.) S p e c i f i c a l l y , M i t c h e l l 

contends t h a t the w i t n e s s e s were i m p r o p e r l y a l l o w e d t o t e s t i f y 

as t o M i t c h e l l ' s mental o p e r a t i o n s . 
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A l t h o u g h M i t c h e l l c o r r e c t l y s t a t e s t h a t "[a] w i t n e s s may 

not t e s t i f y t o the uncommunicated i n t e n t or mental o p e r a t i o n 

of a n o t h e r , " P e r r y v. B r a k e f i e l d , 534 So. 2d 602, 608 ( A l a . 

1988), t h i s p a r t i c u l a r e r r o r d i d not occur i n the i n s t a n t 

case. On the c o n t r a r y , LaSundra Mosley and Jonathan F l o y d 

b o t h t e s t i f i e d as t o t h e i r own p e r s o n a l o p i n i o n s and knowledge 

r e g a r d i n g the word " l i c k . " A t t r i a l , Mosley was asked, "Do 

you have any i d e a what a l i c k would mean ... ?" (R. 632.) 

A f t e r an o b j e c t i o n by the defense, the c i r c u i t c o u r t t o l d 

Mosley, " I f you know what t h a t means, I ' l l a l l o w you t o 

t e s t i f y t o t h a t . " (R. 632.) Mosley responded t h a t a " l i c k " 

means a "r o b b e r y . " (R. 632.) S i m i l a r l y , F l o y d was asked, " I n 

your mind, what d i d h i t a l i c k mean?" (R. 891.) F l o y d 

responded t h a t he and h i s buddies a t work use the phrase " h i t 

a l i c k " when they are " g o i n g t o make a l o t of money." (R. 

892). Because b o t h Mosley and F l o y d t e s t i f i e d t o t h e i r 

p e r s o n a l u n d e r s t a n d i n g of the d e f i n i t i o n of the s l a n g word 

" l i c k , " the c i r c u i t c o u r t d i d not abuse i t s d i s c r e t i o n by 

a l l o w i n g them t o d e f i n e " l i c k . " 

XVI. 

M i t c h e l l next contends t h a t the c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d the r e c o r d i n g of a te l e p h o n e c o n v e r s a t i o n he had w h i l e 
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i n c a r c e r a t e d a t the J e f f e r s o n County J a i l t o be a d m i t t e d i n t o 

e v i d e n c e . S p e c i f i c a l l y , M i t c h e l l contends t h a t the r e c o r d i n g 

was not p r o p e r l y a u t h e n t i c a t e d and c o n t a i n e d e v i d e n c e of o t h e r 

c r i m e s . M i t c h e l l f a i l e d t o p r e s e n t these s p e c i f i c arguments 

t o the c i r c u i t c o u r t ; t h e r e f o r e , t h i s C ourt w i l l r e v i e w them 

f o r p l a i n e r r o r o n l y . See Rule 45A, A l a . R. App. P. 

"The p r o p e r f o u n d a t i o n r e q u i r e d f o r the a d m i s s i o n of a 

sound r e c o r d i n g i n t o e v i d e n c e depends on the c i r c u m s t a n c e s of 

the case i n which the a d m i s s i o n i s sought." Smith v. S t a t e , 
727 So. 2d 147, 167 ( A l a . Crim. App. 1998), o v e r r u l e d on o t h e r 

grounds, Ex p a r t e Borden, 769 So. 2d 950 ( A l a . 2000) ( c i t i n g Ex  

p a r t e F u l l e r , 620 So. 2d 675 ( A l a . 1993)). In F u l l e r , the 

Alabama Supreme Court s e t f o r t h the f o l l o w i n g method f o r 

l a y i n g the f o u n d a t i o n f o r the a d m i s s i b i l i t y of an audio 

r e c o r d i n g : 

" I f t h e r e i s no q u a l i f i e d and competent w i t n e s s 
who can t e s t i f y t h a t the sound r e c o r d i n g or o t h e r 
medium a c c u r a t e l y and r e l i a b l y r e p r e s e n t s what he or 
she sensed a t the time i n q u e s t i o n , then the ' s i l e n t 
w i t n e s s ' f o u n d a t i o n must be l a i d . Under the ' s i l e n t 
w i t n e s s ' t h e o r y , a w i t n e s s must e x p l a i n how the 
p r o c e s s or mechanism t h a t c r e a t e d the i t e m works and 
how the p r o c e s s or mechanism ensures r e l i a b i l i t y . 
When the ' s i l e n t w i t n e s s ' t h e o r y i s used, the p a r t y 
s e e k i n g t o have the sound r e c o r d i n g or o t h e r medium 
a d m i t t e d i n t o e v i d e n c e must meet the seven-prong 
V o u d r i e [ v . S t a t e , 387 So. 2d 248 ( A l a . Crim. App. 
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1980)] t e s t . R e w r i t t e n t o have more g e n e r a l 
a p p l i c a t i o n , the V o u d r i e s t a n d a r d r e q u i r e s : 

"(1) a showing t h a t the d e v i c e or p r o c e s s 
or mechanism t h a t produced the i t e m b e i n g 
o f f e r e d as evi d e n c e was capable of 
r e c o r d i n g what a w i t n e s s would have seen or 
heard had a w i t n e s s been p r e s e n t a t the 
scene or event r e c o r d e d , 

"(2) a showing t h a t the o p e r a t o r of the 
d e v i c e or p r o c e s s or mechanism was 
competent, 

"(3) e s t a b l i s h m e n t of the a u t h e n t i c i t y and 
c o r r e c t n e s s of the r e s u l t i n g r e c o r d i n g , 
photograph, v i d e o t a p e , e t c . , 

"(4) a showing t h a t no changes, a d d i t i o n s , 
or d e l e t i o n s have been made, 

"(5) a showing of the manner i n which the 
r e c o r d i n g , photograph, v i d e o t a p e , e t c . , was 
p r e s e r v e d , 

"(6) i d e n t i f i c a t i o n of the s p e a k e r s , or 
persons p i c t u r e d , and 

"(7) f o r c r i m i n a l cases o n l y , a showing 
t h a t any statement made i n the r e c o r d i n g , 
tape, e t c . , was v o l u n t a r i l y made w i t h o u t 
any k i n d of c o e r c i o n or improper 
inducement." 

620 So. 2d a t 678. 

In t h i s case, the p r o s e c u t o r l a i d the pr o p e r p r e d i c a t e f o r 

the a d m i s s i b i l i t y of M i t c h e l l ' s November 8, 2006, t e l e p h o n e 

c o n v e r s a t i o n from the J e f f e r s o n County j a i l . Deputy C a r l 

C a r p e n t e r of the J e f f e r s o n County S h e r i f f ' s Department 
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t e s t i f i e d about the machine used t o d i g i t a l l y r e c o r d inmates' 

t e l e p h o n e c a l l s from the j a i l and how the c o n v e r s a t i o n s are 

s t o r e d on an i n m a t e-telephone s e r v e r . C a r p e n t e r ' s t e s t i m o n y 

e s t a b l i s h e d t h a t he was competent t o o p e r a t e the r e c o r d i n g 

system. A d d i t i o n a l l y , C a r p e n t e r d e s c r i b e d how the system 

worked, d e s c r i b e d how he downloaded the c o n v e r s a t i o n from the 

i n m a t e - t e l e p h o n e s e r v e r t o a compact d i s c ("CD"), and s t a t e d 

t h a t the CD a c c u r a t e l y r e p r e s e n t e d the t e l e p h o n e c o n v e r s a t i o n 

t h a t was s t o r e d on the s e r v e r . C a r p e n t e r f u r t h e r t e s t i f i e d 

t h a t t h e r e were no changes t o the r e c o r d i n g . The t e s t i m o n y 

p r e s e n t e d a t t r i a l f u r t h e r e s t a b l i s h e d the t e l e p h o n e c a l l i n 

q u e s t i o n was t r a c e d t o M i t c h e l l ' s a s s i g n e d p i n number, 

M i t c h e l l r e f e r r e d t o h i m s e l f as "Brandon" d u r i n g the 

c o n v e r s a t i o n , and M i t c h e l l spoke of d e t a i l s known o n l y by 

M i t c h e l l . F i n a l l y , C a r p e n t e r t e s t i f i e d t h a t b e f o r e p l a c i n g 

the t e l e p h o n e c a l l , M i t c h e l l was a d e q u a t e l y warned t h a t h i s 

c o n v e r s a t i o n might be r e c o r d e d and t h a t M i t c h e l l ' s statements 

were v o l u n t a r y and not p a r t of a c u s t o d i a l statement t o law-

enforcement o f f i c e r s . (R. 815-23, 838-41.) As a r e s u l t , the 

r e c o r d e s t a b l i s h e s t h a t the p r o s e c u t i o n s a t i s f i e d a l l of the 

V o u d r i e v. S t a t e , 387 So. 2d 248 ( A l a . 1980), r e q u i r e m e n t s and 

M i t c h e l l i s not e n t i t l e d t o r e l i e f . 
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With r e g a r d t o M i t c h e l l ' s argument t h a t the audio 

r e c o r d i n g s h o u l d have been e x c l u d e d because i t c o n t a i n e d 

e v i d e n c e of o t h e r c r i m e s , t h i s argument i s a l s o w i t h o u t m e r i t . 

In Gamble v. S t a t e , 791 So. 2d 409, 439-40 ( A l a . Crim. 
App. 2000), t h i s C ourt h e l d : 

"'On the t r i a l f o r the a l l e g e d 
commission of a p a r t i c u l a r c rime, e v i d e n c e 
of the accused's h a v i n g committed another 
a c t or crime i s not a d m i s s i b l e i f the o n l y 
p r o b a t i v e f u n c t i o n of such e v i d e n c e i s t o 
prove bad c h a r a c t e r and the accused's 
c o n f o r m i t y t h e r e w i t h . T h i s i s a g e n e r a l 
e x c l u s i o n a r y r u l e which p r e v e n t s the 
i n t r o d u c t i o n of p r i o r a c t s or crimes f o r 
the s o l e purpose of s u g g e s t i n g t h a t the 
accused i s more l i k e l y t o be g u i l t y of the 
crime i n q u e s t i o n 

II I 

"'The f o r e g o i n g e x c l u s i o n a r y r u l e does 
not work t o e x c l u d e e v i d e n c e of a l l crimes 
or a c t s , o n l y such as are o f f e r e d t o show 
the defendant's bad c h a r a c t e r and 
c o n f o r m i t y t h e r e w i t h on the o c c a s i o n of the 
now-charged c r i m e . I f the defendant's 
commission of another crime or misdeed i s 
r e l e v a n t f o r some o t h e r m a t e r i a l purpose i n 
the case then i t may be a d m i t t e d . ' 

"C. Gamble, M c E l r o y ' s Alabama E v i d e n c e , § 69.01(1) a t 
300-01 (5th ed. 1996) ( f o o t n o t e s o m i t t e d ) . 'This 
r u l e i s g e n e r a l l y a p p l i c a b l e whether the o t h e r crime 
or a c t was committed b e f o r e or a f t e r the one f o r 
which the defendant i s p r e s e n t l y b e i n g t r i e d . ' I d . 
a t 300. 
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" ' [ E ] v i d e n c e of c o l l a t e r a l o f f e n s e s may be 

a d m i s s i b l e under c e r t a i n e x c e p t i o n s t o the 
e x c l u s i o n a r y r u l e or f o r " o t h e r purposes" than t o 
prove the accused's g u i l t . ' W i l l i a m s o n v. S t a t e , 629 
So. 2d 777, 780 ( A l a . Cr. App. 1993). In N i c k s v.  
S t a t e , 521 So. 2d 1018 ( A l a . Cr. App. 1987), a f f ' d , 
521 So. 2d 1035 ( A l a . ) , c e r t . d e n i e d , 487 U.S. 1241, 
108 S. Ct. 2916, 101 L. Ed. 2d 948 (1988), t h i s c o u r t 
d i s c u s s e d the e x c e p t i o n s t o the g e n e r a l e x c l u s i o n a r y 
r u l e : 

"'Numerous Alabama cases l i s t the 
e x c e p t i o n s t o the g e n e r a l e x c l u s i o n a r y 
r u l e , or t e s t s f o r r e l e v a n c y , whereby 
ev i d e n c e of c o l l a t e r a l crimes or a c t s may 
be a d m i t t e d . These e x c e p t i o n s i n c l u d e the 
f o l l o w i n g : 

"'"(1) R e l e v a n c y t o prove p h y s i c a l 
c a p a c i t y , s k i l l , or means t o 
commit the now-charged crime; (2) 
p a r t of the r e s gestae or p a r t of 
a c o n t i n u o u s t r a n s a c t i o n ; (3) 
r e l e v a n c y t o prove s c i e n t e r or 
g u i l t y knowledge; (4) r e l e v a n c y t o 
prove c r i m i n a l i n t e n t ; (5) 
r e l e v a n c y t o prove p l a n , d e s i g n , 
scheme, or system; (6) r e l e v a n c y 
t o prove motive; (7) r e l e v a n c y t o 
prove i d e n t i t y ; (8) r e l e v a n c y t o 
r e b u t s p e c i a l d e f e n s e s ; and (9) 
r e l e v a n c y i n v a r i o u s p a r t i c u l a r 
c r i m e s . " ' 

"'Nelson v. S t a t e , 511 So. 2d 225, 233 
( A l a . Cr. App. 1986). See a l s o T w i l l e y v.  
S t a t e , 472 So. 2d 1130 ( A l a . Cr. App. 
1985); Brewer v. S t a t e , [440 So. 2d 1155 
( A l a . Cr. App.), c e r t . d e n i e d , 440 So. 2d 
1155 (1983) ]; M i l l e r v. S t a t e , 405 So. 2d 
41 ( A l a . Cr. App. 1981); Thompson v. S t a t e , 
374 So. 2d 377 ( A l a . Cr. App. 1978), a f f ' d , 
374 So. 2d 388 ( A l a . 1979); McMurtrey v. 
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S t a t e , 37 A l a . App. 656, 74 So. 2d 528 
(1954); W i l k i n s v. S t a t e , 29 A l a . App. 349, 
197 So. 75, c e r t . d e n i e d , 240 A l a . 52, 197 
So. 81 (1940); M c E l r o y ' s §§ 69.01(1)-( 11); 
Schroeder, E v i d e n t i a r y Use i n C r i m i n a l  
Cases of C o l l a t e r a l Crimes and A c t s : A  
Comparison of the F e d e r a l R u l e s and Alabama  
Law, 35 A l a . L. Rev. 241 (1984). A l l of the 
e x c e p t i o n s r e l a t e t o the r e l e v a n c y of the 
e v i d e n c e , which means t h a t e v i d e n c e of 
s e p a r a t e and d i s t i n c t crimes i s a d m i s s i b l e 
o n l y when the e v i d e n c e i s r e l e v a n t t o the 
crime charged. Mason v. S t a t e , 259 A l a . 
438, 66 So. 2d 557 (1953); Noble v. S t a t e , 
253 A l a . 519, 45 So. 2d 857 (1950). 

" ' " A l l e v i d e n c e i s r e l e v a n t 
which throws, or tends t o throw, 
any l i g h t upon the g u i l t or the 
innocence of the p r i s o n e r . And 
r e l e v a n t e v i d e n c e which i s 
i n t r o d u c e d t o prove any m a t e r i a l 
f a c t ought not t o be r e j e c t e d 
m erely because i t p r o v e s , or tends 
t o p rove, t h a t a t some o t h e r time 
or a t the same time the accused 
has been g u i l t y of some o t h e r 
s e p a r a t e , i n d e p e n d e n t and 
d i s s i m i l a r c r i m e . The g e n e r a l 
r u l e i s w e l l s e t t l e d t h a t a l l 
ev i d e n c e must be r e l e v a n t . I f 
ev i d e n c e i s r e l e v a n t upon the 
g e n e r a l i s s u e of g u i l t , or 
innocence, no v a l i d r eason e x i s t s 
f o r i t s r e j e c t i o n merely because 
i t may prove, or may t e n d t o 
prove, t h a t the accused committed 
some o t h e r c r i m e , or may e s t a b l i s h 
some c o l l a t e r a l and u n r e l a t e d 
f a c t . E v idence of o t h e r a c t s t o 
be a v a i l a b l e must have some 
l o g i c a l c o n n e c t i o n and r e v e a l 
e v i d e n c e of knowledge, d e s i g n , 
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p l a n , scheme, or c o n s p i r a c y of the 
crime charged; or c i r c u m s t a n t i a l 
e v i d e n c e of i d e n t i t y of the p e r s o n 
charged w i t h the c r i m e ; or tends 
t o c o r r o b o r a t e d i r e c t e v i d e n c e 
a d m i t t e d . " 

" ' U n d e r h i l l , C r i m i n a l E v i d e n c e § 154 (3d 
ed. 1923).' 

"521 So. 2d a t 1025-26. '"The d e c i s i o n whether t o 
a l l o w or not t o a l l o w e v i d e n c e of c o l l a t e r a l c rimes 
or a c t s as p a r t of the S t a t e ' s c a s e - i n - c h i e f r e s t s 
w i t h i n the sound d i s c r e t i o n of the t r i a l judge."' 
A k i n v. S t a t e , 698 So. 2d 228, 234 ( A l a . Cr. App. 
1996), c e r t . d e n i e d , 698 So. 2d 238 ( A l a . 1997), 
q u o t i n g B l a n c o v. S t a t e , 515 So. 2d 115, 120 ( A l a . 
Cr. App. 1987)." 

791 So. 2d a t 439-40. 

D u r i n g the t e l e p h o n e c o n v e r s a t i o n a t i s s u e , M i t c h e l l 

s t a t e d t h a t he was caught w i t h a k n i f e i n j a i l and t h a t he 

needed the weapon t o p r o t e c t h i m s e l f because h i s codefendant 

had some gang members t r y i n g t o "jump" him. In t h i s case, the 

c i r c u i t c o u r t p r o p e r l y a d m i t t e d the p o r t i o n s of the r e c o r d i n g 

r e g a r d i n g M i t c h e l l ' s a d m i s s i o n t h a t he had been caught w i t h a 

k n i f e because i t was r e l e v a n t t o show t h a t he and h i s 

codefendant were f e u d i n g over the e x t e n t of t h e i r i n d i v i d u a l 

p a r t i c i p a t i o n i n the murders. F u r t h e r , the danger of u n f a i r 

p r e j u d i c e does not s u b s t a n t i a l l y outweigh the p r o b a t i v e v a l u e 

of the e v i d e n c e . See Hocker v. S t a t e , 840 So. 2d 197, 214-15 
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(A l a . Crim. App. 2002) ("Evidence about the a p p e l l a n t ' s 

c o l l a t e r a l bad a c t was v e r y p r o b a t i v e because i t was one of 

s e v e r a l f a c t o r s t h a t the a p p e l l a n t s t a t e d caused him t o commit 

the murder. Furthermore, the danger of u n f a i r p r e j u d i c e d i d 

not s u b s t a n t i a l l y outweigh the p r o b a t i v e v a l u e of the 

e v i d e n c e . There were v e r y few r e f e r e n c e s t o the c o l l a t e r a l bad 

a c t d u r i n g the g u i l t phase of the t r i a l , and t h e r e were not 

any r e f e r e n c e s t o the a c t d u r i n g the p e n a l t y phase of the 

t r i a l . A l s o , the c o l l a t e r a l bad a c t i n t h i s case a p p a r e n t l y 

i n v o l v e d a pending charge f o r t h e f t of p r o p e r t y r a t h e r than a 

p r i o r c o n v i c t i o n f o r t h a t o f f e n s e . " ) . A c c o r d i n g l y , the 

c i r c u i t c o u r t d i d not e r r i n a l l o w i n g e v i d e n c e of M i t c h e l l ' s 

p o s s e s s i o n of the k n i f e w h i l e i n j a i l t o be a d m i t t e d . 

Moreover, even i f the c i r c u i t c o u r t ' s a d m i s s i o n of the 

r e f e r e n c e s t o a k n i f e was e r r o n e o u s , any e r r o r was h a r m l e s s . 

Here, M i t c h e l l ' s p o s s e s s i o n of the k n i f e w h i l e i n j a i l was not 

emphasized. More i m p o r t a n t l y , the S t a t e p r e s e n t e d 

overwhelming ev i d e n c e of M i t c h e l l ' s g u i l t i n c l u d i n g a v i d e o 

showing M i t c h e l l c o m m i t t i n g the c r i m e . See Ex p a r t e P r i c e , 
725 So. 2d 1063, 1072 ( A l a . 1998) ( h o l d i n g t h a t the erroneous 

a d m i s s i o n of e v i d e n c e d i d not r i s e t o the l e v e l of p l a i n e r r o r 

because the S t a t e produced overwhelming e v i d e n c e of g u i l t ) . 
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T h e r e f o r e , even i f the c i r c u i t c o u r t e r r e d i n a l l o w i n g 

e v i d e n c e of M i t c h e l l ' s p o s s e s s i o n of the k n i f e t o be a d m i t t e d , 

t h a t e r r o r d i d not have an adverse impact on the j u r y ' s 

d e l i b e r a t i o n s and d i d not r i s e t o the l e v e l of p l a i n e r r o r . 

Ex p a r t e Brown, 11 So. 3d a t 938; Rule 45A, A l a . R. App. P. 

X V I I . 

M i t c h e l l next argues t h a t the c i r c u i t c o u r t ' s a d m i s s i o n 

of h i s t e l e p h o n e c o n v e r s a t i o n s v i o l a t e d h i s r i g h t t o p r i v a c y 

under the F i r s t , F o u r t h , F i f t h , S i x t h , E i g h t h , N i n t h , and 

F o u r t e e n t h Amendments t o the C o n s t i t u t i o n of the U n i t e d S t a t e s 

and T i t l e I I I of the Omnibus Crime C o n t r o l and Safe S t r e e t s 
A c t of 1968, 18 U.S.C. § 2510 e t seq, which " p r o h i b i t s the 

i n t e r c e p t i o n of w i r e , o r a l , and e l e c t r o n i c communications 

w i t h o u t a w a r r a n t . " Johnson v. S t a t e , 823 So. 2d 1, 32 ( A l a . 

Crim. App. 2001). S p e c i f i c a l l y , M i t c h e l l contends t h a t 

because the t e l e p h o n e m o n i t o r i n g system a t the J e f f e r s o n 

County j a i l was i n s t a l l e d as a "phone management system" 

r a t h e r than a s e c u r i t y measure, and because he d i d not consent 

t o the r e c o r d i n g of h i s p e r s o n a l t e l e p h o n e c a l l s , he e n j o y e d 

a r e a s o n a b l e e x p e c t a t i o n of p r i v a c y as t o a l l of h i s t e l e p h o n e 

c a l l s made from the j a i l . T h i s Court d i s a g r e e s . 
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In Teat v. S t a t e , 636 So. 2d 697, 699 ( A l a . Crim. App. 

1993), t h i s C ourt h e l d t h a t a l t h o u g h inmates do not 

n e c e s s a r i l y g i v e up a l l c o n s t i t u t i o n a l r i g h t s d u r i n g t h e i r 

i n c a r c e r a t i o n , " t h e r e i s no r e a s o n a b l e e x p e c t a t i o n of p r i v a c y 

i n the t e l e p h o n e c o n v e r s a t i o n of inmates a t p e n a l 

i n s t i t u t i o n s . " See a l s o U n i t e d S t a t e s v. Van Poyck, 77 F.3d 

285, 291 (9th C i r . 1996) ( h o l d i n g t h a t i n d i v i d u a l s who are 

i n c a r c e r a t e d w h i l e a w a i t i n g t r i a l do not have any e x p e c t a t i o n 

of p r i v a c y i n o u t g o i n g t e l e p h o n e c a l l s t h a t are made on the 

j a i l t e l e p h o n e s ) . Because M i t c h e l l d i d not have a r e a s o n a b l e 

e x p e c t a t i o n of p r i v a c y d u r i n g h i s t e l e p h o n e c o n v e r s a t i o n , the 

a d m i s s i o n of h i s t e l e p h o n e c o n v e r s a t i o n d i d not v i o l a t e any of 

h i s c o n s t i t u t i o n a l r i g h t s . I d . Consequently, t h i s i s s u e does 

not e n t i t l e M i t c h e l l t o r e l i e f . 

X V I I I . 

M i t c h e l l f i n a l l y argues t h a t the c u m u l a t i v e e f f e c t of a l l 

the e r r o r s r e q u i r e s r e v e r s a l of h i s c o n v i c t i o n s and sentences 

of death. S p e c i f i c a l l y , he contends t h a t "the accumulated 

e r r o r s have p r o b a b l y i n j u r i o u s l y a f f e c t e d [ h i s ] s u b s t a n t i a l 

r i g h t s " and d e p r i v e d him of a f a i r t r i a l . ( M i t c h e l l ' s b r i e f , 
a t 62.) 
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"As the Alabama Supreme Court has so s u c c i n c t l y 

s t a t e d , the c u m u l a t i v e - e r r o r r u l e i s as f o l l o w s : 
' [ W ] h i l e , under the f a c t s of a p a r t i c u l a r case, no 
s i n g l e e r r o r among m u l t i p l e e r r o r s may be 
s u f f i c i e n t l y p r e j u d i c i a l t o r e q u i r e r e v e r s a l under 
Rule 45, [ A l a . R. App. P.,] i f the accumulated 
e r r o r s have " p r o b a b l y i n j u r i o u s l y a f f e c t e d 
s u b s t a n t i a l r i g h t s of the p a r t i e s , " then the 
c u m u l a t i v e e f f e c t of the e r r o r s may r e q u i r e 
r e v e r s a l . ' Ex p a r t e Woods, 789 So. 2d 941, 942 n. 
1 ( A l a . 2001) ( q u o t i n g Rule 45, A l a . R. App. P . ) . " 

B r o w n f i e l d v. S t a t e , [Ms. CR-04-0743, A p r i l 27, 2007] So. 

3d , ( A l a . Crim. App. 2007). 

A p p l y i n g the s t a n d a r d s e t f o r t h i n Ex p a r t e Woods, 789 

So. 2d 941 ( A l a . 2001), t h i s Court has r e v i e w e d the a l l e g e d 

e r r o r s M i t c h e l l has r a i s e d on a p p e a l and has s c r u p u l o u s l y 

s e a r c h e d the r e c o r d f o r e r r o r s not r a i s e d on a p p e a l . Rule 

45A, A l a . R. App. P. A f t e r a thorough r e v i e w of the r e c o r d , 

t h i s C ourt i s c o n v i n c e d t h a t no e r r o r , i n d i v i d u a l l y o r 

c u m u l a t i v e l y , e n t i t l e s M i t c h e l l t o r e l i e f . 

XIX. 

Pursuant t o § 13A-5-53, A l a . Code 1975, t h i s Court i s 

r e q u i r e d t o address the p r o p r i e t y of M i t c h e l l ' s c o n v i c t i o n s 

and sentences of d e a t h . 5 M i t c h e l l was i n d i c t e d f o r , and 

5 I n S e c t i o n X I I I of h i s b r i e f t o t h i s C o u r t , M i t c h e l l 
r e q u e s t e d t h a t t h i s C ourt do a p r o p o r t i o n a l i t y r e v i e w p u r s u a n t 
t o § 13A-5-53(b), A l a . Code 1975. A c c o r d i n g l y , t h i s C ourt has 
chosen t o address t h i s i s s u e i n t h i s s e c t i o n of our o p i n i o n . 

92 



CR-06-0827 

c o n v i c t e d o f , f o u r counts of c a p i t a l murder -- t h r e e counts of 

murder d u r i n g the course of a r o b b e r y , see § 1 3 A - 5 - 4 0 ( a ) ( 2 ) , 

A l a . Code 1975, and one count of murder of two or more people 

p u r s u a n t t o one a c t or p u r s u a n t t o one scheme or course of 

conduct, see § 13A-5-40(a)(10), A l a . Code 1975. 

The r e c o r d does not r e f l e c t t h a t M i t c h e l l ' s sentences of 

death were imposed as the r e s u l t of the i n f l u e n c e of p a s s i o n , 

p r e j u d i c e , or any o t h e r a r b i t r a r y f a c t o r . See § 13A-5-
5 3 ( b ) ( 1 ) , A l a . Code 1975. 

The c i r c u i t c o u r t c o r r e c t l y found t h a t the a g g r a v a t i n g 

c i r c u m s t a n c e s outweighed the m i t i g a t i n g c i r c u m s t a n c e s . I n 

i t s F e b r u a r y 7, 2007, s e n t e n c i n g o r d e r , the c i r c u i t c o u r t 

s t a t e d t h a t i t found f i v e a g g r a v a t i n g c i r c u m s t a n c e s : 1) 

M i t c h e l l committed the c a p i t a l o f f e n s e w h i l e under a sentence 

of imprisonment, § 13A-5-49(1), A l a . Code 1975; 2) M i t c h e l l 

was p r e v i o u s l y c o n v i c t e d of another c a p i t a l o f f e n s e or f e l o n y 

i n v o l v i n g the use or t h r e a t of v i o l e n c e , § 13A-5-49(2), A l a . 

Code 1975; 3) M i t c h e l l committed the c a p i t a l o f f e n s e w h i l e he 

was engaged i n or was an a c c o m p l i c e i n the commission o f , or 

an attempt t o commit, or f l i g h t a f t e r c o m m i t t i n g or a t t e m p t i n g 

t o commit, a robbery, § 13A-5-49(4), A l a . Code 1975; 4) the 

c a p i t a l o f f e n s e s committed were e s p e c i a l l y h e i n o u s , a t r o c i o u s , 
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or c r u e l when compared t o o t h e r c a p i t a l o f f e n s e s , § 13A-5-

4 9 ( 8 ) , A l a . Code 1975; and 5) M i t c h e l l i n t e n t i o n a l l y caused 

the death of two or more persons by one a c t or p u r s u a n t t o one 

scheme or course of conduct, § 13A-5-49(9), A l a . Code 1975. 

The c i r c u i t c o u r t then c o n s i d e r e d each of the s t a t u t o r y 

m i t i g a t i n g c i r c u m s t a n c e s and found t h a t none a p p l i e d i n t h i s 

case. However, the c i r c u i t c o u r t d i d f i n d t h a t s e v e r a l 

n o n s t a t u t o r y m i t i g a t i n g c i r c u m s t a n c e s were a p p l i c a b l e , 

i n c l u d i n g t h a t : 1) M i t c h e l l had been t a k e n from h i s mother and 

p l a c e d i n f o s t e r c a r e a t a v e r y young age; 2) M i t c h e l l was 

abused throughout h i s c h i l d h o o d ; 3) M i t c h e l l e x p e r i e n c e d 

numerous d i f f i c u l t i e s i n s c h o o l , which e v e n t u a l l y caused him 

t o be removed from h i s f o s t e r mother's c a r e ; and 4) the j u r y 

recommended t h a t M i t c h e l l be sentenced t o l i f e i n p r i s o n 

w i t h o u t the p o s s i b i l i t y of p a r o l e by a v o t e of 10-2. The 

c i r c u i t c o u r t ' s s e n t e n c i n g o r d e r shows t h a t i t p r o p e r l y 

weighed the a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s and 

c o r r e c t l y s entenced M i t c h e l l t o death. The r e c o r d s u p p o r t s 

the c i r c u i t c o u r t ' s f i n d i n g s . 
S e c t i o n 13A-5-53(b)(2), A l a . Code 1975, r e q u i r e s t h i s 

C o urt t o reweigh the a g g r a v a t i n g and m i t i g a t i n g c i r c u m s t a n c e s 

i n o r d e r t o determine whether M i t c h e l l ' s death sentences are 
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p r o p e r . A f t e r i n d e p e n d e n t l y w e i g h i n g the a g g r a v a t i n g and 

m i t i g a t i n g c i r c u m s t a n c e s , t h i s C ourt f i n d s t h a t M i t c h e l l ' s 

sentences of death are a p p r o p r i a t e . 

As r e q u i r e d by § 13A-5-53(b)(3), A l a . Code 1975, t h i s 

C o urt must now determine whether M i t c h e l l ' s sentences are 

e x c e s s i v e or d i s p r o p o r t i o n a t e when compared t o the p e n a l t y 

imposed i n s i m i l a r c a s e s. In t h i s case, M i t c h e l l was 

c o n v i c t e d of t h r e e counts of murder d u r i n g a r o b b e r y and one 

count of murder of two or more people p u r s u a n t t o one a c t or 

p u r s u a n t t o one scheme or course of conduct. Sentences of 

death have been imposed f o r s i m i l a r crimes throughout the 

S t a t e . See B y r d v. S t a t e , [Ms. CR-07-0113, May 1, 2009] 

So. 3d , ( A l a . Crim. App. 2009); Melson, 775 So. 2d a t 

863; Washington v. S t a t e , 922 So. 2d 145 ( A l a . Crim. App. 

2005); and R o b i t a i l l e v. S t a t e , 971 So. 2d 43, 76 ( A l a . Crim. 

App. 2005). T h e r e f o r e , t h i s C ourt f i n d s t h a t M i t c h e l l ' s death 

sentences are n e i t h e r e x c e s s i v e nor d i s p r o p o r t i o n a t e . 

F i n a l l y , t h i s C o u r t has s e a r c h e d the e n t i r e r e c o r d f o r 

any e r r o r t h a t may have a d v e r s e l y a f f e c t e d M i t c h e l l ' s 
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s u b s t a n t i a l r i g h t s and has found none. 6 See Rule 45A, A l a . R. 

App. P. 

A c c o r d i n g l y , M i t c h e l l ' s c o n v i c t i o n s and sentences of 

death are a f f i r m e d . 

AFFIRMED. 

Wise, P.J., and Welch, K e l l u m , and Main, J J . , concur. 

6 I n S e c t i o n XIV of h i s b r i e f , M i t c h e l l asks t h i s C ourt t o 
s e a r c h the r e c o r d f o r p l a i n e r r o r . S p e c i f i c a l l y , " M i t c h e l l 
p r a y s t h a t , i f t h e r e are any i s s u e s he a c c i d e n t a l l y o m i t t e d 
t h a t s u b s t a n t i a l l y a f f e c t e d h i s r i g h t s , t h i s C ourt w i l l 
a ddress those i s s u e s as w e l l . " ( M i t c h e l l ' s b r i e f , a t 59.) 
T h i s Court has s e a r c h e d the r e c o r d f o r p l a i n e r r o r and found 
none. A c c o r d i n g l y , M i t c h e l l ' s r e q u e s t i s moot and w i l l not be 
addr e s s e d i n the body of t h i s o p i n i o n . 
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